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Case Mo.

CLASS ACTION
 COMPLAINT FOR:

1. Fatlure to Provide Meal Periods (Lab,
' Code:§§ 204, 223, 2267, 512, and
1198);
2. Failure to Provide Rest Periods {Lab,
Code §§ 204, 223, 226.7, and 1198);
3. Fatlure to Pay Hourly Wages (Lab.
Code §§ 223, 510, 1194, 11942, 1197,
1997.1, and 1198
4. Falure to Provide Accurate Written
Wage Statements (Lab, Code § 226(a});
5. Hailure to Timely Pay All Final Wages
 (Lab. Code §§ 201-203);
6. Unfarr Competition {Bus. & Prof. Code
§8°17200, ef seq. ),
7. Civil Penalties (Lab. Code §8 2698, ef

JURY TRIAL DEMANDED
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Plaintiff, Michael Henry (hereafter “Plaintift™), on behalf of himself, all others similarly
situated, complains and alleges as follows:

INTRODUCTION

1 Plaintiff brings this class action against defendant Home Depot USA, Inc, a
Delaware corporation and the other defendants (hereafter “Defendants™) for alleged violations
of the Labor and Business and Professions Codes. As set forth below, Plaintifl alleges that
Defendants have failed to provide them with meal periods, failed to provide them with rest
periods, failed to pay premium wages for unprovided meal and/or rest periods, failed to pay
tailed to pay overtime wages, failed to provide them with accurate written wage statements, and
failed to timely pay them all of their final wages following separation of employment. Based on
these alleged Labor Code violations, Plaintiff now brings this class and representative action to
recover unpaid wages, restitution, and related relief on behalf of himself, all others similarly
situated, and the general public,

JURISDICTION AND VENUE

2. This Court has subject matter jurisdiction o hear this case because Plaintiff is
mformed and believes that the monetary damages and restitution sought herein for Defendants’
conduct exceeds the nunimal furisdictional lmits of the Superior Court,

3. Plaintiff is informed and believes that the individual claims of the below-defined
classes are under the $75,000.00 threshold for Federal diversity jurisdiction and the aggregate
clatm ts under-the $3,000.000.00 threshold for Federal junsdiction, under the Class Action Faimess
Act of 2005. Further, there is no federal question at issue as the issues. herein are hased solely on
California law.

4, Venue is proper in-Alameda County pursuant to Code of Civil Procedure Sections

395(a) and 3955 in that Hability arose in Alameda County because at least some of the

transactions that are the subject matter of this Complaint occurred therein and/or each defendantis

| found, maintains offices, transacts business, and/or has an agent therein,

i
i

- Shaun Setareh
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i PARTIES

“NA.  Plaintff

? 5. Plaintff worked for Defendants in an hourly position as 4 department supervisor
1 from approximately 2004 to 2013,

°|B.  Defendants

6 6. Defendant Home Depot USA, Inc. is a Delaware corporation authorized w0 do
7 1 business i California.

& 7. Plaintiff is ignorant of the true names, -capacities, relationships, and extent of

g participation in the conduct alleged herein, of the Defendants sued as Does 1-30, inclusive, but
19 1His informed and believes that said Defendants are legally responsible for the conduct alleged
1 therein and therefore sues these Defendants by such fictitious names. Plaintiff will amend this
12 complaint to allege both the true names and capacitics of the Doe Defendants when ascertained.
13 8. Plaintiff 15 informed and believes that each Defendant acted in all respects
14 Vi pertinent to this action as the agent of the other Defendants, carried out a joint scheme, business
15 1iplan or policy in all respects pertinent hereto, and that the acts of each Defendant are legally
16 || attributable to cach of the other Defendants.

17 CLASS ALLEGATIONS

18 g, This action has been brought and may be maintained as a class action pursuant to
19 1 Code of Civil Procedure § 382 because there is  well-defined community of intcrest among the
2 il persons who gomprise the readily ascertainable ¢lasses defined below and because Plaintiff is
21 || unaware of any difficuities likely to be encountered in managing this case as a class action,

22 10, Relevant Time Period: The refevant time period is defined as the time period

23 | beginning four years prior to the filing of this action until judgment is entered.

34 it The ¢lass and subclass members are defined as follows:

Hourly Employee Class: All persons emploved by Defendants in hourly
or nor-exempt positions in California during the Relevant Time Period
o who worked a shift past midnight in which the total aggregate number of
' hours for that shift exceeded 8 hours

i

Tod

Henry v, Home Depot Class Action Complaint
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g Meal Break Sub-Class: All Hourly Employee Class members who were

, not provided with a second meal break during the Relevant Time Period.

3 Third Rest Break Sub-Class: All Hourly Emplovee Class members
who were not provided with their third rest break.

4

. Wage Statement Penalties Class: All Hourly Employee Class members
employed by Defendants in California during the period beginning one

6 vear before the filing of this action and ending when final judgment is
entered.

7

. Waiting Time Penalties Class: All Hourly Employee Class members

who separated from their employment with Defendants during the period
9 beginning three years before the filing of this action and ending when final
judgment is entered.

10
1 UCL Class: All Hourly Employee Class members employed by

Detfendants in California during the Relevant Time Period,
17
. 12, Reservation of Rights; Pursuant to Rule of Court 3.765(b), Plaintiff reserves the
9 right to amend or modify-the class definitions with greater specificity, by further division into
15 subclasses, and/or by limitation to particular issues,
16 13, Numerosity; The class members are so numerous that the individual joinder of
- each individual class member is impractical. While Plaintiff does nof currently know the exact
i number of ¢lags members, Plaintiff is informed and believes that the actual number exceeds the
. mmimum reguired for numerosity under California law.
i 14, Commonality and Predominance: Commion questions of law and fact exist as
) to all class members and predominate over any guestions which affect only individual class
2 members. These guestions mclude, but are not limited to:
s A.  Have Defendants maintained a policy or practice of failing to provide
o emplovees with their meal breaks?
. B. Have Defendants maintained a policy or practice of failing to provide
n:; employees with their rest breaks?
e C. Have Defendants failed to pay additional wages to class members when
. they have not been provided with required meal and/or rest periods?

. Have Defendants failed to pay minimum and/or overtime wages to class

3

Henry v, Home Depot Class Action Complaing




To: Rene C. Davidson Page 8 of 24 2014-09-18 20:04:54 (GMT) From: Shaun Setareh

o members as a resull of policies that fail to provide meal breaks in

o

accordance with California law?

3 E. Have Defendants failed to provide class members with accurate written
4 wage statements as a result of providing them with written wage
& staternents with Inaccurate entries for, among other things, amounts of
& gross.and net wages, and time worked?

! F. Have Defendants applied policies or practices that result in late andfor
© meomplete final wage paymients?

# G.  Are Defendants lable to class members for waiting time penalties under
o Labor Code § 2037
11 H. Are class members entitled to restitution of money or property that
12 Defendants may have acquired from them through unfair competition?
L 15, Typicality: Plaintiff’s claims arg typical of the other ¢lass members’ claims.

14 Plaintiff is informed.and believes and thereon alleges that Defendants have a policy or practice
15 Hof failing to comply with the Labor Code and the Business and Professions Code as alloged
16 Hherein,

17 16, Adequacy of Class Representative: Plaintiff is an adeqiate class representative

L8 1ip that he has no inferests that are adverse to, or otherwise conflict with, the interests of absent
15 1l class members and is dedicated to vigorously prosccuting this action on their behalf. Plaintiff
2¢ || wiil fairly and adequately represent and protect the interests of the other class members.

21 17 Adequacy of Class Counsel: Plaintiff’s counsel are adequate class counsel in

22 {lthat they have no known confliets of interest with Plaintiff or absent class meémbers, are
23 |lexperienced in wage and hour class action litigation, and are dedicated to vigorously
24 | prosecuting this action en behalf of Plaintiff and absent class members.

25 18, Superiority: A class action is vastly superior to other available means for fair |
26 |land efficient adjudication of the class members’ claims and would be beneficial to the: parties
27 lland the Court, Class uction lreatment will allow a number of similarly sifuated persons 1o

28 Hsimultanecusly and efficiently prosecute their common claims in a single forum without the
i Ll

Henry v, Home Depot Class Action Complaims
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=

unnecessary duplication of effort and expense that numerous individual actions would entail. In

f]

addition, the monetary amounts due fo many individual class members are likely to be relatively

i

small and would thus make it difficult, if not impossible, for individual class members o both
4 |lseck and obtain relief. Moreaver, a class action will serve an important public interest by
5 || permitting class members to effectively pursue the recovery of monies owed to them. Further, a
& |lclass action will prevent the potential for inconsistent or contradictory judgments inherent in

7 Hindividual litigation.

8 FIRST CAUSE OF ACTION
Y FAILURE TO PROVIDE MEAL PERIODS
e {Lab. Code §§ 204, 223, 2267, 512, and 1198)
i1 (Plaintiff and the Meal Break Sub-Class)
12 19, Plaintiff mcorporates the preceding paragraphs of the Complaint as if fully |

13 il alleged herein.

14 20, At all relevant times, Plaintiff and the Meal Break Class members have heen
15 1 non-exempt employees of Delendants entitled to the full meal period protections of both the-
16 1 Labor Code and the Wage Order,

17 21, Labor Code § 512 and Section 11 of the applicable Wage Order impose an
& 1 affirmative obligation on employers to provide non-exempt employees with uninterrupted, duty-
19 {|free, meal periods of at least thirty minutes for each work peried of five hours, and to provide
2¢ |l them with two uninterrupted, duty-free, meal periods of at Jeast thirty minutes for each waork
21 {iperiod of ten hours.

22 22, Labor Code § 226.7 and Section 11 the Wage Order both prohibit employers
23 | from requiring emplovees to work during required meal periods and require employers to pay
24 || non-exempt emplovees an hour of premium wages on each workday that the employee is not
25 | provided with the required meal period.

6 23, Compensation for missed meal periods constitutes wages within the meaning of
27 {the California Labor Code § 200,

28 24, Labor Code § 1198 makes it wnlawtil to employ a person under conditions that

Henpy v, Home Pepot Class Action Complaint
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b Hviolate the Wage Order.

3

-

25, Section 11 of the Wage Order states: “Unless the emplovee is relieved of all duty
* [iduring a 30 mimite meal period, the'meal period shall be considered an *on duty” meal period
¢ Hand counted as time worked, An “on duty” meal period shall be permitted onlywhen the nature
> lof the work preverds an emplovee from being relieved of all duty and when by written
6 ilagreement between the parties an on-the-job paid meal period is agreed to. The written
7 1 agreement shall state that the employee may, in writing, revoke the agreement at any time.” R
8 11 Cal. Code Regs. § 11040(1 1),

? 26, At all relevant times, Plaintiff was not subject to a valid on-duty meal period
10 hagreement. Plaintiff is informed and believes that, at all relevaot times, Meal Break Class
1t | members have not subject to valid en-duty meal period agreements with Defendants.

12 Unprovided Second Meal Periods

13 27.  Plaintitt alleges that at-all velevant times during the applicable imitations period
14 Nand as matters. of policy and practice, Defendants employed Meal Break Class and Second
15 | Meal Break Class members for shifts of ten (10) or more hours without providing them with:
26 Hsecond meal periods and without paying them premium wages, as required by Labor Code §
17 |is 12 and the Wage Order.

18] 28.  Moreover, Defendants written policies do not provide that employees must take
19 Utheir first meal break before the end of the fifth hour of work, that they are entitled to a second
20 {meal break if they work a shift of ten (10) howrs.or more, or that the second meal period must
21 1 commence before the end of the tenth hour of work, unless waived.

22 29, Atall relevant times, Defendants failed to pay Plainiiff, Meal Break Sub-Class
25 || members additional premivm. wages, and/or were not paid premium wages at the employees’
24 |Iregular rates of pay when required meal periods were not provided.

25 30 Pursuant to Labor Code §§ 204, 218.6, and 226.7, Plaintiff, on behalf of himself
26 liand Meal Break Sub-Class members, seeks fo recover unpaid promivm wages, interest
27 {ithereon, and costs of suit.

28 | 31, Parsuant to Labor Code § 1194, Code of Civil Procedure § 1021.5, the

&
Henry v Home Depot Class Action Complaiut
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L i substantial benefit doctrine, and/or the common fund doctrine, Plaintiff. on behalf of himself,

? || Meal Break Sub-Class seeks to recover reasonable attomeys® fees,

* SECOND CAUSE OF ACTION

4 FAILURE TO PROVIDE REST PERIODS

s {Lab, Code §§ 204, 223, 226.7, and 1198)

| {Plaintiff and Rest Break Sub-Class)

! 32.  Plaintiff incorporates the preceding paragraphs of the Complaint as if fully
4 1| alleged herein,

9 33, At all relevant times, Plaintifl and Rest Break Sub-Class members have been

10 {Inon-exempt employees of Defendants entitled fo the full rest period protections of both the |
L1l Labor Code and the Wage Order.

B2 34, Scction 12 of the Wage Qrd{:r'imp{}m an affirmative obligation on employers to
be Hopermutand authorize employees fo fake required rest peniods at a rate of vo less than ten minutes
14 |l of net rest time for each four hour work period, or major portion thereof, that must bein the
15 1imiddle of each work period insofar a8 1s practicable,

6 | 35, Labor Code § 226.7 and Section 12 the Wage Order both prohibit emplovers
17 {Hrom requiring employees to work during required rest periods and require employers 1o pay
o non-exenmpt employees an hour of premium wages at the employees regular rate of pay, on each
1% Hworkday that the employee 15 not provided with the required rest period.

20 36, Compensation for missed rest periods constitutes wages within the meaning of
21 Hthe California Labor Code § 200.

22 37, Labor Code § 1198 makes it unlawful to employ a person under conditions that
23 |l violate the Wage Order. |
24 38, Plaintiff alleges that at relevant times during the applicable limitations period,
25 [ Defendants maintained a.policy or practice of not providing members of the Rest Bresk Class
26 1imembers with net rest periods of a least ten (103 mimutes for each four(4) hour work period, or
27 {major portion thereof, as required by the Wage Order.

28 39, At all relevant times, Defendants failed to pay Plantitf and other class members

Henry v. Home Depos Class Action Complaint
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' || additional premium wages when required rest periods were not provided.
? 43, Pursuant to Labor Code §§ 204, 218.6, and 226.7, Plaintiff, on behalf of hinself,
and Rest Break Class members, seeks to recover unpaid premivm wages, interest thereon, and

4 Heostsof sult,

i

44, Pursuani to Labor Code § 1194, Code of Civil Procedure & 10215, the

& 1 substantial benefit doctrine, andfor the common fund doctrine, Plaintiff, on behalf of himself

7 1land Rest Break Class members, seeks to recover reasonable attorneys” fees.

8 THIRD CAUSE OF ACTION
7 FAILURE TO PAY HOURLY AND OVERTIME WAGES
e {Lab. Code §8 223, 510, 1194, 1197, and 1198)
| (By Plaintiff and Hourly Emplovee Class)
12 ) 45, Plaintiff incorporates. the preceding paragraphs of the Complaint as if fully

12 1 alleged herein,

14 46, Atall relevant times, Plaintiff and Hourlv Employee Class members are or have
15t been non-exempt employees of Defendants entitled to the full protections of the Labor Code
16 Hand the Wage Orders.

17 47, Rection 2 of the Wage Order defines “hours worked™ as “the time during which
18 Han employee is subject to the control of an employer, and includes all the time the employee is
9 | suftered or permitied to work, whether or pot required to do so.”

24 48, Section 4 of the Wage Order requires an employer o pay non-exempt emplovees
21 |l at least the minimum wage set forth therein for all hours worked, which consist of all hours that
22 |lan employer has actual or construetive knowledge that emplovees are working,

23 49, Labor Code § 1194 mvalidales any agreement between an employer and an
24 liemployee to work for less than the minimum or evertime wage required under the applicable.
25 .'W.a.g@ Orders.

26 50, Labor Code § 11942 cntitles non-exempt employées to recover liquidated
27 || damages in amounts equal to the amounts of unpaid minimum wages and interest thereon in

28 | addition to the underlying unpaid minimum wages and inferest thereon,

r

Henry v, Home Depot Class Action Complaing
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L 51.  Labor Code § 1197 makes it unlawful for-an employer to pay an employee less
# | than the minimum wage required under the applicable Wage Orders for all hours worked during
> Hapayroll perfod.

¢ 52, Laboer Code § 1197.1 provides that it is unlawful for any employer or any other
| person acting either individually or as an officer, agent, or employee of another person, to pay
§ |lan employee, or cause an employee to be-paid, less than the applicable minimum wage.

( 53, Lahor Code § 1198 makes it unlawfiul for employers to employ employees under
¥ 1l conditions that violate the Wage Order.

2 54.  Labor Code § 204 reguires employers to pay non-exempt employees their eamed
U Hwages for the normal work period at least twice during each calendar month on days the
M Hemployer designates in advance and to pay non-exempt employees their earned wages for labor
121 performied in excess of the normal work period by no later than the next regular payday.

13 55, LaborCode § 223 makes it unlawiul for employers to pay their employees lower
4 Hwages than required by contract or statute while purporting to pay-them legal wages.

15 56.  Labor Code § 510 and Section 3 of the Wage Order requiré employers to pay
18 Jinon-exempt employees overtime wages of no less than one and one-half times thewr respective
1t Hregular rates of pay for all hours worked in excess of eight hows in one workday, all hours
18 rworked in excess of forty hours in one workweek, and/or for the first eight hours worked on the
1% 1iseventh consecutive day of one workweek.

z0 57.  Labor Code § 510 and Section 3 of the Wage Ovder alse require emplovers to
21 || pay non-exempt employees overtime wages of no less than two times their respective regular
22 rates of pay for all hours worked in excess of twelve hours in one workday and for all hours
23 |lworked in excess of eight hours on a seventh consecutive workday during a workweek,

24 58.  Plaintiff is informed and believes that, at all relevant times, Defendants have
25 Happlied centrally devised policies and practices to him and Hourly Employee Class members

26 | with respect to working conditions and compensation arrangements,

27 Off the Clock
28 59.  During the relevant time period, Defendants failed to pay Plaintiff and Hourly
g

Henrv v Home Depot Class Action Complaint
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| Employee Class members all earned wages every pay period at the comrect rates, including
overtime rates, because Defendants directed, permitted, or otherwise encowraged. Plaintiff and
| Hourly Employee Class members to work more than 8 continupus hours and were not paid
¢ 1l overtime,

5 60, As a result of Defendants” undawful conduet, Plaintiff and the other class
¢ |l members have suffered damages inan amount, subject to proof, to the extent they were not paid
7 || the full amount of wages earned during each pay period during the applicable limitations period,
¢ |l including overtime wages,

2 61, Pursuant to Labor Code §§ 204, 218.6, 223, 510, 1194, and 1194.2 Plaintiff, on
19 1 behalf of himself and Hourly Employee Class members, seeks to reeover unpaid straight time
Li iland overtime wages, interest thereon, and costs of suit.

12 62, Pursuant to Labor Code § 1194, Code of Civil Procedure § 1021.5, the

L3 4 substantial benefit doctrine, andfor the common fund doctrine, Plaintitt) on behalf of himselt

4 tand Hourly Emplovee Class members, seeks to recover reasonable attormeys” {ees.

15 FOURTH CAUSE OF ACTION

16 FAILURE TO PROVIDE ACCURATE WRITTEN WAGE STATEMENTS
17 {Lab. Code § 226)

g {By Plaintiff and Wage Statement Penalties Class)

19 63, Plaintiff incorporates the preceding paragraphs of the Complaint as if fully

2¢ 1iglleged herein,

21 64. Labor Code § 226(a) statesin pertinent part the following: * (a) every employer
22 ||shall, semimonthly or at the time of each payment of wages, furnish each of his or her
23 1 employees, either as a detachable part of the check, draft, or voucher paying the employee’s
Z4 Hwages, or separately when wages are paid by personal check or cash, an accurate ilemized
25 | statement in writing showing (1) gross wages earned, (2) total hours worked by-the emplover,
26 {exceptfor an employee whose compensation is solely based on a salary and who is exempt from
27 [| payment of overtime under subdivision {a) of section 515 or any applicable order of the
28 [l Industrial Welfare Commission, (3). the number of piece-rate units earned and any applicable

Hi
Henrv v, Home Depor Class Action Complaint
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' lpiece rate if the emplovee is aid on a apiece rate basis, (4) all deduction, provided that all |

deductions made on written orders of the emplovee may be aggregated and shown as one time,

3%

(5) net wages eamed, {6} the inclusive dates of the period for which the employee is paid, (7).
¢ 1 the name of the employee and only the last four digits of his or her social security number oran
° liemployee identification number other than a social security number, (8) the name and address
¢ |lof the legal entity that is the emplover and. if the employer”,

7 65. Plaintiff is informed and believes that, at all televant times, Defendants have

¢ | failed to provide Wage Statement Penalties Class members with written wage statements as
# Hdescribed supra in this complaint,

17 6. PlaintifT is informed and believes that Defendants” failures to provide him
Hofand Wage Statement Penalties Class members with accurate written wage statements have
2 \tbeen intentional m that Defendants have the ability to provide them with accurate wage
13 | statements but have intentionally provided them with written wage statements that Defendants
14 thave known fo not coniply with Labor Code 226(a).

15 67. Plaintiff and Wage Statement Penalties Class members have sufféred

16 1 injuries, in that Defendants have violated their legal rights to receive accurate wage statements |
27 Hand have misled them about their actual rates of pay and wages eamed. In addition, inaccurate
18 |linformation on their wage stafements has prevented immediate challenges to Defendants’
19 Hunlawful pay practices, has required discovery and mathematical computations to determine the
20 {Tamount of wages owed, has caused difficulty and expense in attempting to reconstruet time and
21 fipay records, andfor has Ted to the submission of tnaccurate information about wages and
22 || deductions to state and federal government agencies.

23 68. Pursuant to Labor Code § 226(¢), Plaintiff, on behalf of himself and

24 || Wage Statement Penalties Class members, seeks the greater of actual damages or $50.00 for
285 .t'h-e mitial pay peried in which a wviolation of Labor Code § 226(2) occurred, and $100.00 tor
26 || each subsequent pay period in which a violation of Labor Code § 226{a) occurred, not to exceed
27 |lan aggregate penalty of $4000.00 per class member, as well as awards of reasonable costs and

28 1 attorneys’ fees.

Henry v, Home Depot Clags Action Complaint
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} FIFTH CAUSE OF ACTION
. FAILURE TO TIMELY PAY ALL FINAL WAGES

(Lab. Code §§ 201-263)

& {Plaintiff and Waiting Time Penalties Class)

s 69, Plaintiff incorporates the preceding paragraphs of the Complaint as if
& | fully alleged herein.

! 70, At all relevant times, Plaintiff and Waiting Time Penalties Class

B limembers have been entitled, upon the ond of their employment with Defendants, fo timely |
5 || payment of all wages earned and unpaid before termination or resignation.

1 7t. Atall relevant fimes, pursuant to Labor Code § 201, emplovess who have

11 1 been discharged have been entitled to payment of all final wages immediately upon termination.
e 72. At all relevant times, porsuant to Labor Code §. 202, emplovees who have

13 | resigned after giving at least seventy-two {72) hours-notice of resignation have been entitied to
24 1 payment of all final wages at the time of resignation.

15 |1 73, At all relevant times, pursuant to Labor Code § 202, employees who have

v | resigned after giving less than seventy-two (72) hours-notice of resignation have been entitled
17 1| to payment of all final wages within seventy-two (72} hours of giving notice of resignation.

18 74. During the-applicable limitations period, Defendants failed to pay

19 1| Plaintiff all of his final wages in accordance with Labor Code § 201 by failing to timely pay him
20 tall of his final wages.

21 75, Plaintitf'is informed and believes that, at all relevant times, Defendants

22 |l have failed to timely pay Waiting Time Penaltics Class members all of their final wages in
23 accordance with Labor Code §§ 201 or 202

24 76, Plaintiff is informed and believes that, at all relevant times, Defendanty

2% {thave maintained. a policy or practice of paying Waiting Time Penalties Class members their
ze |1 final wages without regard to the requirements of Labor Code §§ 201 and 202 by failing to
27 |itimely pay them all final wages.

28 77, Plaintitt is informed and believes that Defendants” fatlures to timely pay

Hemrvv. Home Depot Class Action Complaint
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L |}all final wages to him and Waiting Time Penalties Class members have been willful in that

Defendants have the ability to. pay final wages in accordance with Labor Code §§ 201 and 202

Lt

but have intentionally adopted policies or practice that are incompatible with those

4 || requirements.

(528

78. Pursuant to Labor Code §§ 203 and 218.6, Plaintitf, on behalf ofhimself

¢ |land Waiting Time Penalties Class members, seeks waiting time penalties from the dates that
7 i their final wages have first become due until paid, up 1o a maximum of 30 days, and interest
& ithereon,

# 79, Pursuant to Codeof Civil Procedure § 1021.5, the substantial benefit

Y0 1 doctrine, and/or the common fund doctrine, Plaintiff, on behalf of himse!lf and Waiting Time

Y Penalties Class members, seeks awards of reasonable costs and attorneys™ fees.

12 SIXTH CAUSE OF ACTION

i3 UNFAIR COMPETITION

14 (Bus. & Prof. Code §§ 17200, et veq.)

15 | {By Plaintiff and UCL Class)

16 80, Plaintiff incorporates the preceding paragraphs of the-Complaint as if

17 iHully alleged herein.

18 81. Business and Professions Code § 17200 defines “unfair competition” to

1% Hinclude any pnlawiul business practice,

20 2. Business and Professions Code §§ 1720317204 allow 4 person who has

21 lost money or property as a result of unfair competition to bring a ¢lass action in accordance
22 |1with Code of Civil Procedure § 382 to tecover money or property that may have been acquired
23 | from similarly situated persons by means of unfair competition.

24 83. California law requires employers to pay hourly, non-gxempt, employees.

2% Hor all hours they are permitted or sutfered to work, including hours that the employer knows or
26 | reasonably should know that employees have worked.

27 &4, Plaintifl and the UCL Class realleges and incorporates by reference the

22 FIRST, SECOND, and THIRD causes of actinn herein,

13
Henry v, Home Depot Class Action Complaint
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! 85, Plaintiff lost money or property as a result of the aforementioned unfair
“ | competition,
. 86, Defendants have, or may have, acquired money by means of unfair

¢ |l competition,

[ d

87. Plaintiff 1s informed and behieves and theron alleges that, by committing the
° I Labor Code violations described in this complaint, Defendants violated Labor Code §§ 213,
71216, 225, 226.6, 354, 408, 553, 1175, and/or 1199, which make it 2 misdemeanor to.commit the

B 11 Labor Code violations mentioned herein,

[

48. Defendants have committed criminal conduct through their policies and practices

10 by failing to pay non-exempt employee for all hours worked.

11 Wages and Preminm Wages
e 89, At all relevant times, Plaintiff and UCL Class members have been non-exempt

13 Hemployees of Defendants and entitled ro the full profections of both the Labor Code and the
14 1 Wage Order,

S 90, As stated above, Defendants have violated the Labor Code in multiple respeets
16§ with regard to Plaintiff and UCL Class members, including but not limited to fajling to pay
1711 them wages, failing to pay them premium wages, and failing to provide them with accurate
18 11 wage statements, and failing to pay them all wages due upon separation fo employment.

19 G1, Defendants have, or may have, acquired money or property from UCL Class
26 1 members by means of unfair competition in that Plaintiff is informed and believes and thereon
2% 1} alleges that Detendants have failed 1o pay Plaintiff and UCL Class members wages and

22 | premium wages in for missed meal and/or rest periods.

2 Relief Sought
24 | 92. The unlawiul conduet of Defendants alleged herein amounts to and

25 1 constitutes unfair competition within the meaning of Business & Professions Code 8§ 17200, e
2¢ ||seq. Business & Professions Code §§ 17200, e seq., protects against unfair competition and
27 |} allows a person whe has suffered an injury-in-fact and has lost money or property as a result of
28 {lan unfair, uslawful, or frandulent business practice to seek reshitution on his own behalf and on

" . 14 .
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L || behalf of other similarly situated persons in-a class action proceeding.

fan3

93. Asaresult of Defendanmts’ violations of the Labor Code as during the

* | applicable limitations period as alleged herein, Plaintiff has suffered an injury-in-fact and has.
4 HHost money or property in the form of eamed wages. Specifically, Plaintiff has lost money ot
> || property as a result of the aforementioned conduct,

¢ 94. Plaintiff is informed and believes that other simitarly situated persons

7 N have been subjeet to the same unlawful policies or practices of Defendants,

B 95, Diue to1ts ynfair and unlawful business practices in violation of the Labor

2 Il Code as-alleged herein, Defendants have gained a competitive advantage over other comparable
10 companies doing business in the State of California that comply with their legal obligations
11 1 under the Labor Code,

12 |} 96, Pursuant {0 Business & Professions Code § 17203, Plaintiff, on behalf of

13 | himself and the other members of the Hourly Employee Class and UCL Class, secks
14 Hdeclaratory relief and restitution of all monies righif‘uliy belonging to them that Defendants did
15 |inot pay them or otherwise retained by means of its unlawful and unfair business practices.

1€ 97, Pursuant to Code of Civil Procedure § 1021.5, the substantial benefit

17 {idoctrine and/or the commeon fund doctrine, Plaintiff and the other members of the Hourly
12 || Employee Class and UCL Class arc entitled to recover reasonable attorneys™ fees in

12 | conpection with their unfuir competition-claims,

20 SEVENTH CAUSE OF ACTION

21 CIVIL PENALTIES

2z (Lab. Code §§ 2698, ef seq.)

23 98, Plaintiff incorporates the preceding parsgraphs of the Complaint as if

24 {1 fully alleged herein,

25 99, During the applicable limitations period, Defendants have violated Labor

26 | Code §§ 201, 202, 203, 204,223, 226(a), 226.7,227.3, 510, 512, 1194, 1197, 1198, and 2802
27 1. Labor Code §8§ 2699(a) and (g) authorize an aggrieved employee, of

28 || behall of himself and other current and former employees, to bring a representative civil action.
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L1 to recover civil penaltics pursuant to the procedures specified in Labor Code § 2699.3 that may;
2 Iibut need not, be brought or maintained asa class action pursuant 1o Code of Civil Procedure §
+ 1382,

4 101, Plaintiff, as a former employvee against whom Defendants committed one
or more of the alleged Labor Code violations during the applicable limitations period, is an

& || aggrieved emplovee within the meaning of Labor Code § 2699(c).

7 102. Plaintiff has complied with the procedures for bringing suit specified in
| Labor Code § 2699.3.
% 103, Pursuant to Labor Code §§ 2699(a) and (f), Plaintiff seeks the following

10 eivil penalties for Defendants” violations of Labor Code §§ 201, 202, 203, 204, 223, 226(a),
11 11226.7,227.3, 510, 512, 1194, 1197, 1198, aud 2802

12 ] A, For vielations of Labor Code §§ 201, 202, 203, 212, 220.7, 227.3, 1194,
13 1198, and 2802, $100 for-each employee per-pay period for each initial
14 | violation and $200 for each employee per pay period for each subsequent
18 violation (penalties set by Labor Code § 2699({)(2));
ig B. For violations of Labor Code § 203, a penalty in an amount not exceeding
17 30 days pay as waiting time {penalties set by Labor Code § 256).
18 C. For violations of Labor Code § 204, $100 for each employee for each
19 initial violation that was neither willful nor intentional, $200 for each
20 employee, plus 25% of the amount unlawfully withheld from each
21 employee, for each initial violation that was either willful or intentional,
22 and $200 for each employee, plus 25% of the amount unlawfully
23 withheld from each employee, for cach subsequent violation, regardless
24 of whether the subsequent violation was either willful or intentional
55 {penalties set by Labor Code § 210);
6 |33 For violations of Labor Code § 223, $100 for each employee for éach
27 imitial violation that was neither willful nor intentional, $200 for each
28 employee, plus 25% of the amount unlawfully withheld from each

16
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L5

ig

employee, for each initial violation that was either willful or intentional,
and $200 for each emplovee, plus 25% of the amount unlawfully
withheld from each employee, for each subseguent violation, regardless
of whether the subsequent violation was either willful or intentional
(penalties set by Labor Code § 225.5;

E. For violations of Labor Code § 226(a), if this action is deemed to be an
initial citation, $250 for each employee for cach violation. Alternatively,
if'an initial citation or its equivalent occurred before the filing of this
action, 1,000 for each employee for each violation (penalties setby
Labor Code § 226.3);

F. For violations of Labor Code §8§ 510 and 512, $50 for each employee for
cach initial pay period for which the employee was underpaid, and $100
for each employee for each subsequent pay period for which the
employee was underpaid (penalties set by Labor Code § 558); and

G Forviolations of Labor Code.§ 1197, $100 for each aggrieved employee
for ¢ach initial violation of Labor Code § 1197 that was intentional, and
$250 for each aggrieved employee perpay period for each subsequent
violation of § 1197, regardless of whether the initial violation was
intentional (penalties set by Labor Code § 1197.1).

104, Pursuant to Labor Code § 2699(2), Plaintiff secks awards of reasonable
costs-and attorneys” fees in connection with his elaims for civil penaltiss.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself, all others similarly situated, and the
general public; prays for relief and judgment against Defendants as follows:
A. Anorder that the action be certified as a class action;
B. An order that Plaintiff be appointed class representative;
C. An order that counsel for Plaintiff be appointed class counsel;

D. Unpaid Wages,

17
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t E. Actnal Damages;

fat]

Liguidated Damages;

3 G Restitution:

4 H. Pre-judgment interest:

5 1. Statutory penalties;

&1 1. Costs of suit;

! L K. Reasonable attorneys’ foes; and. o

8 L. Such other rchc;‘ as fhe Court decms jilSt ;m{i proper. .

2 DEMAND FOR JURY TRIAL

10 Plaintiff. -on behall of himself, all others similarly situated, and the general -g‘ﬂbli{:,:

11 | hereby demands a jury trial on all 1ssues so triable.

12
13 || DATED: September 17, 2014 SETAREH LAW GROUP

o
M}@ﬁwwww TR e

' o CSHAUN SETAREH
17 Attorneys for Plaintift,
MICHAEL HENRY
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