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Plaintiff OMAR HERNANDEZ HERNANDEZ and ANTONIO HERNANDEZ
SANTIAGO (“Plaintiffs”) allege their Complaint against Defendants DUTTON RANCH
CORPORATION (DUTTON RANCH), STEVE DUTTON, and DOES 1-40 (“Defendant”) as
follows:

NATURE OF THE CASE

I. Plaintiff OMAR HERNANDEZ HERNANDEZ (hereinafter “OMAR
HERNANDEZ” or “O. HERNANDEZ”) is a former employee of Defendant and brings this action
to recover amounts due to him based on Defendant’s violations of Plaintiffs’ and other aggrieved
employees’ rights under California law. Plaintiff OMAR HERNANDEZ was employed by
Defendant DUTTON RANCH as a seasonal agricultural laborer from approximately March 2014
through January 2018. Plaintiff complains that Defendant DUTTON RANCH’S practices
constitute harassment and discrimination based on sex and national origin in violation of Plaintiff’s
rights under the Fair Employment and Housing Act (FEHA), Cal. Gov. Code section 12940 et seq.
Plaintiff further complains that Defendant DUTTON RANCH violated California law by failing to
pay Plaintiff and other aggrieved employees for all hours worked, failing to pay required minimum
wages and premium overtime pay, failing to provide meal and rest breaks or compensation for
missed meal and rest breaks, failing to reimburse Plaintiff for all necessary expenses, and failing to
pay waiting time penalties. Defendant DUTTON RANCH also breached the employment contract
with Plaintiff.

2. Plaintiff ANTONIO HERNANDEZ SANTIAGO (hereinafter “ANTONIO
HERNANDEZ” or “A. HERNANDEZ”) is an employee of Defendant and brings this action to
recover amounts due to him based on Defendant’s violations of Plaintiffs’ and other aggrieved
employees’ rights under California law. Plaintiff ANTONIO HERNANDEZ has been employed by
Defendant DUTTON RANCH as a seasonal agricultural laborer from approximately December
2011 through the present. Plaintiff complains that Defendant DUTTON RANCH’S practices
constitute harassment and discrimination based on national origin in violation of Plaintiff’s rights
under the Fair Employment and Housing Act (FEHA), Cal. Gov. Code section 12940 ef seq.
Plaintiff also complains that Defendant DUTTON RANCH violated California law by failing to pay

.
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Plaintiff and other aggrieved employees for all hours worked, failing to pay required minimum
wages and premium overtime pay, failing to provide meal and rest breaks or compensation for
missed meal and rest breaks, failing to reimburse Plaintiff for all necessary expenses. On November
21, 2018, Plaintiff ANTONIO HERNANDEZ filed a supplemental PAGA notice to join Plaintiff
OMAR HERNANDEZ’S PAGA complaint and add additional factual allegations relevant to non-
H2A workers.

3. Plaintiffs seek unpaid wages, damages, statutory penalties, restitution, an order
requiring Defendant to pay lawful wages and compensate employees for all hours worked, and
other injunctive relief, attorney’s fees, costs of suit and other appropriate and just relief against
Defendant.

PARTIES

4. Plaintiff OMAR HERNANDEZ is an H-2A worker from Mexico who was recruited
by Defendant DUTTON RANCH in Mexico to work in fields owned and/or operated by Defendant
DUTTON RANCH and, on information and belief, DEFENDANTS DOES 1-40 in Sonoma
County, California.

5. On information and belief, Plaintiff OMAR HERNANDEZ was an employee
engaged in commerce or in the production of goods in commerce, or employed in an enterprise
engaged in commerce or in the production of good for commerce within the meaning of the FLSA,
29 U.S.C. § 206.

6. Plaintiff ANTONIO HERNANDEZ was also hired to work for Defendant DUTTON
RANCH as a non-H2A worker to work in fields owned and/or operated by Defendant DUTTON
RANCH and, on information and belief, DEFENDANTS DOES 1-40 in Sonoma County,
California.

7. Defendant DUTTON RANCH is a California Corporation with its principal offices
located at 10717 Graton Road, Sebastopol, CA 95472.

8. On information and belief, Defendant DUTTON RANCH is an employer engaged in
industry affecting commerce and employing over 15 employees within the meaning of 42 U.S.C.

§ 2000e (b).

_3-

THIRD AMENDED COMPLAINT FOR DAMAGES, PENALTIES AND INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:19-cv-00817-EMC Document 51 Filed 06/29/20 Page 4 of 45

0. Defendant DUTTON RANCH is a California registered farm labor contractor that
provides agricultural workers to perform labor for other business entities.

10. On information and belief, at all times relevant to this action, Defendant DUTTON
RANCH was a “labor contractor” as defined by Cal. Lab. Code § 2810.3(a)(3). Defendant
DUTTON RANCH was also an employer within the meaning of 29 U.S.C. § 1802(2), and
employed Plaintiff ANTONIO HERNANDEZ within the meaning of 29 U.S.C. § 1802(5) and 29
U.S.C. § 203(g).

11. On information and belief, Plaintiffs were directed to work by Defendant DUTTON
RANCH on properties owned by other business entities as well as properties owned and/or operated
by Defendant DUTTON RANCH.

12. Defendant STEVE DUTTON is the president, owner, and managing agent of
DUTTON RANCH within the meaning of California Labor Code Section 558.1. STEVE DUTTON
manages DUTTON RANCH’S finances and labor force and certifies to the U.S. Department of
Labor that DUTTON RANCH complies with state and federal employment laws. STEVE
DUTTON oversaw all of DUTTON RANCH’S operations including management of vineyards and
orchards and organization of work crews. STEVE DUTTON managed DUTTON RANCH’S
application for and use of H-2A workers, including the H-2A visa process, the workers’
transportation to and from Mexico, and their employment while working at DUTTON RANCH.
STEVE DUTTON oversaw and managed DUTTON RANCH’S wage and hour policies and
practices described herein, including Plaintiffs’ hours and wage rates and hours worked. STEVE
DUTTON violated and caused to be violated provisions regulating minimum wages and hours and
days of work in IWC Wage Order 14, as described below. STEVE DUTTON also violated and
caused to be violated Labor Code Sections 203, 226, 226.7, 1194, and 2802, as described below.

13. Plaintiffs are unaware of the true names and capacities of the Defendants sued herein
under the fictitious names DOES 1 through 40, inclusive. Plaintiffs will seek leave to amend this
complaint to allege the true names and capacities of said DOES when ascertained. Plaintiffs are
informed and believe and thereon allege that each of the DOE Defendants was responsible in some

manner for the occurrences and injuries alleged in this Complaint.
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JURISDICTION AND VENUE

14. This Court has jurisdiction over the subject matter and the parties pursuant to 28
U.S.C. §§ 1331, 2201 and 2202. This is an action arising under the Fair Labor Standards Act, 29
U.S.C. § 201 et seq. (FLSA), the Migrant and Seasonal Agricultural Worker Protection Act, 29
U.S.C. § 1801 et seq. (AWPA) and Title VII of the Civil Rights Act of 1964, as amended, 42
U.S.C. § 2000e et seq. (“Title VII).

15. This court has supplemental jurisdiction over the related state law claims pursuant to
28 U.S.C. § 1367(a). Plaintiffs’ claims under the FLSA, AWPA, Title VII, California Labor Code,
California Government Code and Unfair Competition Law are related, as all of Plaintiffs’ claims
share common operative facts. Resolving all state and federal claims in a single action serves the
interests of judicial economy, convenience, and fairness to the parties.

16.  Venue is proper in the Northern District of California pursuant to 28 U.S.C. §
1391(b)(2) because the events giving rise to Plaintiffs’ claims occurred in this District.

17. On or around September 26, 2018, Plaintiff O. HERNANDEZ timely filed charges
with the Department of Fair Employment and Housing (DFEH) alleging Defendant DUTTON
RANCH had committed unlawful employment practices against him including but not limited to
harassment and discrimination on the basis of sex and national origin. This charge was
simultaneously filed with the Equal Employment Opportunity Commission (EEOC) pursuant to the
terms of a work sharing agreement between the two agencies. On October 15, 2018 the Department
of Fair Employment and Housing (DFEH) issued a right-to-sue notice at the request of Plaintiff O.
HERNANDEZ.

18. On or around January 14, 2020, Plaintiff A. HERNANDEZ timely filed charges with
the Department of Fair Employment and Housing (DFEH) alleging Defendant DUTTON RANCH
had committed unlawful employment practices against him including but not limited to harassment,
discrimination, and retaliation on the basis of national origin. On January 14, 2020 the Department
of Fair Employment and Housing (DFEH) issued a right-to-sue notice at the request of Plaintiff A.
HERNANDEZ.

/1
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FACTUAL ALLEGATIONS

Factual Allegations Related to Plaintiff Omar Hernandez

19. OMAR HERNANDEZ was 18 years old when he began working at DUTTON
RANCH in 2014 as an agricultural field worker harvesting wine grapes and apples. Plaintiff is from
Oaxaca, Mexico and is Mixtec. Plaintiff learned about the work at DUTTON RANCH through a
family member and traveled with approximately four other workers from Oaxaca to Tijuana,
Mexico on or around March 2014 to obtain an H-2A visa. Plaintiff and these other workers paid for
their own flights from Oaxaca to Tijuana. In Tijuana, Plaintiff and other workers paid for hotel
rooms for approximately two nights and paid for their own food and transportation costs while
waiting to have their H-2A Visas processed.

20.  Plaintiff HERNANDEZ traveled with other workers for approximately 12 hours in a
bus from Tijuana to Sebastopol, California.

21. Upon arrival, Plaintiff O. HERNANDEZ and the other workers he traveled with
were provided housing at or around 10717 Graton Road, Sebastopol, CA 95472 by Defendant
DUTTON RANCH.

22.  Plaintiff O. HERNANDEZ worked with approximately 140 other workers on a
seasonal basis from 2014 through January 2018.

Sexual Harassment and National Origin Discrimination of Plaintiff Omar Hernandez

23.  Jesus Carmona was the foreman or supervisor in charge of Plaintiff O.
HERNANDEZ and the crew with whom he worked. Mr. Carmona had the ability to hire, fire and
discipline the workers in his crew, including the Plaintiff. Upon Plaintiff’s first arrival to Dutton
Ranch on or around March 2014, Mr. Carmona grabbed Plaintiff’s O. HERNANDEZ’S buttocks.
Plaintiff told Mr. Carmona to stop and Mr. Carmona responded, “Don’t resist” and “You will like it
eventually.”

24.  In subsequent seasons, Plaintiff O. HERNANDEZ was greeted by Mr. Carmona
saying the following types of comments: “Te extrafi¢ chiquito, ya queria verte” [I missed you little
one, I have wanted to see you] “Que me trajiste,” [What did you bring me?] “Me trajiste botellas,

para tomar y ver que pasa?”’[Did you bring me some bottles, to drink and see what happens?].
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Plaintiff O. HERNANDEZ understood these comments to mean that Mr. Carmona wanted to have
sex with him.

25. On a daily basis, Mr. Carmona made explicit and offensive sexual comments to or
about Plaintiff O. HERNANDEZ and would attempt to initiate lewd conversations directly with
Plaintiff O. HERNANDEZ and other workers. These lewd comments included asking Plaintiff O.
HERNANDEZ about his genitalia and Mr. Carmona talking about his own genitalia. Mr. Carmona
asked Plaintiff O. HERNANDEZ and other workers to expose their genitalia, sometimes in
exchange for money, beer or better treatment. Mr. Carmona asked to expose himself to Plaintiff O.
HERNANDEZ saying comments like, “If you see my penis maybe you will like it.” A couple times
a week, Mr. Carmona would touch Plaintiff O. HERNANDEZ on his head, neck and lower back
while making sexually explicit comments and pressure Plaintiff to engage in a sexual conversation
with him. On a daily basis, Mr. Carmona spoke to Plaintiff using sexually explicit language.

26.  Mr. Carmona regularly made implicit and explicit proposals of sexual activity to
Plaintiff O. HERNANDEZ and other workers. At least a couple times a week, Mr. Carmona would
make comments that Plaintiff understood to be sexual advances towards him. Mr. Carmona would
refer to Plaintiff O. HERNANDEZ as “chiquitito” [little one] and he would say statement like
“Tengo ganas de chuparte”[I want to suck you] and “Tengo ganas que me lo chupes” [I want you to
suck me].” Mr. Carmona told Plaintiff that he wanted to have anal and oral sex with him. Mr.
Carmona also exposed his buttocks to Plaintiff and other workers on at least one occasion. Plaintiff
was physically afraid of Mr. Carmona and feared that Mr. Carmona would rape him.

27.  Mr. Carmona would become angry and yell at Plaintiff O. HERNANDEZ when he
refused to succumb to his sexual advances or participate in sexual conversation. Plaintiff witnessed
better treatment of workers who engaged in sexual conversations with Mr. Carmona. Mr. Carmona
promised Plaintiff better treatment for participation in sex acts.

28. This behavior sexual harassment lasted until approximately three weeks before
Plaintiff O. HERNANDEZ’S last day of employment with DUTTON RANCH on or around
January 6, 2018 with DUTTON RANCH.

29.  Plaintiff O. HERNANDEZ constantly feared losing his job. When Plaintiff
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complained directly to Mr. Carmona regarding the sexual harassment, he was yelled at and berated
and told that he would not be brought back to work the following year. Plaintiff felt trapped because
he felt that he could not complain about the sexual harassment or stand up for himself because he
believed that he would be fired.

30. On information and belief, Plaintiff O. HERNANDEZ never received any training
on sexual harassment during his employment with DUTTON RANCH.

31. On information and belief, Mr. Carmona discriminated Plaintiff O. HERNANDEZ
because of his Mixtec origin, and other indigenous Mexican workers by assigning them heavier or
more difficult work tasks, placing them in less desirable positions and exerting more pressure on
them and verbally berating, insulting, and demeaning them. Plaintiff O. HERNANDEZ and other
indigenous workers were placed in less productive fields where they made less piece rate wages
than other non-indigenous workers. Indigenous workers were told they were not working hard
enough, that they were lazy, and that Mr. Carmona would take away their pay or not allow them to
return the next year if they did not work harder.

32.  Mr. Carmona would regularly and directly threaten Plaintiff O. HERNANDEZ that
he would not bring him back the following year to work with Defendant DUTTON RANCH on an
H-2A visa.

33. Mr. Carmona would threaten Plaintiff O. HERNANDEZ and other workers that he
could send workers back to Mexico whenever he wanted. Plaintiff was afraid to complain about the
sexual harassment and discrimination by Mr. Carmona because he feared deportation, loss of his
housing and loss of his job.

34, On or around January 6, 2018, Plaintiff O. HERNANDEZ, concerned for his
physical and emotional health and personal safety, complained to Jose Carmona Aceves (“Mr.
Aceves”), another supervisor at DUTTON RANCH, about Mr. Carmona’s constant harassment and
mistreatment. Mr. Aceves told Plaintiff he would talk to Mr. Carmona and get back to him. Plaintiff
received no response from Mr. Aceves from on or around January 7" to on or around January 9'h,
2018. When Plaintiff returned to the main office of DUTTON RANCH on or around January 10,

2018, he was told by Mr. Aceves that he was fired.
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35. Plaintiff O. HERNANDEZ suffered severe emotional distress that continues to the
present day because of the physical and verbal sexual harassment and national origin discrimination
and harassment experienced during his employment with DUTTON RANCH. Plaintiff still lives in
fear because of the harm done to him while working at DUTTON RANCH.

National Origin Discrimination of Plaintiff Antonio Hernandez

36. Up until approximately April of 2019, Jesus Carmona was the foreman and
supervisor in charge of Plaintiff A. HERNANDEZ. Mr. Carmona had the ability to hire, fire and
discipline Plaintiff A. HERNANDEZ.

37.  Mr. Carmona discriminated against Plaintiff A. HERNANDEZ because of his
Mixtec origin by exerting pressure on him and other indigenous workers and verbally berating,
insulting, and demeaning them. For example, Mr. Carmona would prune alongside non-indigenous
Mexican workers, but not indigenous Mexican workers. Instead, Mr. Carmona told Plaintiff A.
HERNANDEZ and other indigenous workers that they needed to hurry up, that they weren’t
working hard enough, that they were lazy, and that they were nothing. Mr. Carmona threatened
Plaintiff A. HERNANDEZ and other indigenous workers’ jobs by saying that they would not be
allowed to return to the fields the following year if they didn’t work harder.

38.  Mr. Carmona also demeaned and insulted Plaintiff A. HERNANDEZ and other
indigenous Mexican workers’ command of Spanish, calling them “los mudos,” meaning “mutes”
and “dumb.”

39.  Unfortunately, after Plaintiff A. HERNANDE-Z filed this lawsuit against DUTTON
RANCH, Mr. Carmona's discrimination against indigenous Mexican workers and discriminatory
comments increased. And, in addition to Mr. Carmona’s general remarks regarding indigenous
workers, Mr. Carmona began targeting Plaintiff A. HERNANDEZ directly with discriminatory,
harassing, and retaliatory comments. For example, Mr. Carmona told Mr. Hernandez in front of his
crew that Plaintiff A. HERNANDEZ used to be a good worker, but now he was lazy and didn’t do
his job. This embarrassed Plaintiff A. HERNANDEZ. Mr. Carmona also began to follow Plaintiff
A. HERNANDEZ and ask him, “Why are you so lazy? Why aren’t you doing your work? Hurry

up.” These comments occurred frequently, as often as daily.
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40. After Plaintiff A. HERNANDEZ filed this lawsuit, Mr. Carmona said that DUTTON
RANCH would no longer hire people from Oaxaca (a reference to indigenous Mexican people), that
indigenous workers “se quejan mucho” [complain a lot], “buscan puro problemas” [only look for

99 <6

problems],” “esa gente no queremos [we don’t want these people],” and “esa gente ya no vamos a
traerlos” [we aren’t going to bring these people back].

41. DUTTON RANCH transferred Plaintiff A. HERNANDEZ to two different foremen
after the lawsuit was filed, which Plaintiff A. HERNANDEZ viewed as retaliatory. Plaintiff A.
HERNANDEZ had not asked for a transfer and each time he was transferred he struggled to secure
a ride to the fields with other workers, potentially putting his job in jeopardy.

42.  Mr. Carmona’s comments and actions had a substantial impact on Plaintiff A.
HERNANDEZ’S wellbeing. They made Plaintiff A. HERNANDEZ feel like Mr. Carmona was
trying to get him to quit because he was indigenous, his son had complained about Mr. Carmona
and DUTTON RANCH’s treatment of indigenous workers, and he had complained about DUTTON
RANCH’S unlawful wage and hour practices.

43, As a result of Mr. Carmona’s and DUTTON RANCH’S actions, Plaintiff A.
HERNANDEZ felt sad, angry, and afraid. He lost weight due to the stress that Mr. Carmona’s and
DUTTON RANCH?’S actions placed on him. Plaintiff A. HERNANDEZ was afraid that Mr.
Carmona or someone else at DUTTON RANCH would fire him or make his work even more
difficult. Plaintiff A. HERNANDEZ still lives with this fear today. Unlike most employment
situations, Plaintiff A. HERNANDEZ lived on DUTTON RANCH’S property when the above-
described discrimination, harassment, and retaliation occurred. This made complaining about
discrimination and harassment extremely risky, since Plaintiff A. HERNANDEZ’S livelihood and
housing were tied to his employer.

Wage and Hour Violations Related to Plaintiffs and Other Aggrieved Emplovees

44. Plaintiffs, and other aggrieved employees including workers with and without H-2A
visas, worked for Defendant DUTTON RANCH in various locations in Sonoma County,
performing pre-harvest and harvest work with grapes and apples, at various times each year from

2014 through 2018. They each worked 6 to 7 days a week and for 8§ to 14 hours a day.
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Plaintiff Omar Hernandez and Other H-2A Workers

45.  Defendant DUTTON RANCH CORP. submitted job order 14028094, certified as
Temporary Alien Labor Certification Number H-300-14006-757247, to the California EDD
requesting 94 workers from March 3, 2014 to November 15, 2014 to work in an around Sebastopol,
California performing agricultural field work in grapes and apples. A copy of this job order is
attached as Exhibit A to this Complaint.

46.  Defendant DUTTON RANCH submitted job order 14265934, certified as
Temporary Alien Labor Certification Number H-300-15033-578943, to the California EDD
requesting 85 workers from March 23, 2015 through January 23, 2016 to work in an around
Sebastopol, California performing agricultural field work in grapes and apples. A copy of this job
order is attached as Exhibit B to this Complaint.

47.  Defendant DUTTON RANCH submitted job order 14669013, certified as
Temporary Alien Labor Certification Number H-300-16033-305112, to the California EDD
requesting 85 workers from April 4, 2016 to February 3, 2016 to work in an around Sebastopol,
California performing agricultural field work in grapes and apples. A copy of this job order is
attached as Exhibit C to this Complaint.

48.  Defendant DUTTON RANCH submitted job order 15195752, certified as
Temporary Alien Labor Certification Number H-300-17028-127648, to the California EDD
requesting 85 workers from April 3, 2017 to January 20, 2018 to work in and around Sebastopol,
California performing agricultural field work in grapes and apples. A copy of this job order is
attached as Exhibit D to this Complaint.

49, On information and belief, Defendant DUTTON RANCH submitted the
aforementioned job orders 14028094, 14265934, 14669013, and 15195752 to recruit and import
foreign workers, like Plaintiff O. HERNANDEZ.

50. Defendant DUTTON RANCH offered, and Plaintiff O. HERNANDEZ accepted,
employment under the aforementioned H-2A job orders.

51.  Defendant DUTTON RANCH, under the above-mentioned job orders, promised to

pay the higher of the contractually promised wage rate, the prevailing wage, or the state or federal
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minimum wage, for all compensable hours worked under the terms of the H-2A orders.

52. The aforementioned contracts promised an hourly wage (straight wage). The above-
mentioned job orders provided piece rate compensation for various tasks in addition to the
aforementioned hourly wages.

53.  Under the terms of the above-mentioned job orders and federal law, Defendant
DUTTON RANCH CORP., was required to provide housing to all H-2A workers. 8 U.S. Code §
1188(c)(4).

54.  From the 2014 through 2018 seasons in Sonoma County, Plaintiff O. HERNANDEZ
resided in housing provided by Defendant DUTTON RANCH CORP. at or around 10717 Graton
Road, Sebastopol, CA 95472.

55. Under the terms of the above-mentioned job orders, Defendant DUTTON RANCH,
was required to provide transportation to all H-2A workers occupying company provided housing,
free of charge.

56. Under the terms of the above-mentioned job orders, Defendant DUTTON RANCH,
was required to provide or pay for Plaintiff O. HERNANDEZ’s subsistence and transportation costs
from where he came to work for the company to the place of employment to begin the work
contract.

57. Under the terms of the above-mentioned job orders, Defendant DUTTON RANCH,
was required to provide, without cost, all tools, supplies or equipment required in the performance
of the work.

58.  Plaintiff O. HERNANDEZ and, on information and belief, other aggrieved
employees who were H-2A workers were required to pay for their own subsistence costs (i.e. meal
costs) on the journey from Tijuana, Mexico to Sebastopol, California.

59.  Plaintiff O. HERNANDEZ and, on information and belief, other aggrieved
employees who were H-2A workers were required to pay for the costs of their hotel while their H-
2A visas were being processed Tijuana, Mexico.

60.  Plaintiff O. HERNANDEZ and, on information and belief, other aggrieved

employees who were H-2A workers were required to purchase a transportation ticket back to their
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home country after the end date of their contract. They were required to submit receipts of these
ticket purchases to DUTTON RANCH, however they did not receive reimbursement for these
expenses.

Plaintiffs’ and Other Aggrieved Employees’ Wage and Hour Allegations

61.  Plaintiffs and other aggrieved employees were not provided transportation to and
from the worksite from their employer-provided housing. Plaintiffs and, on information and belief,
other aggrieved employees paid other employees for transportation to, from and between the fields
where they worked.

62.  Plaintiffs and other aggrieved employees were required by Defendant to arrive to the
field approximately 10 to 15 minutes early to prepare for the work day and they were required to
spend approximately 10 to 15 minutes at the end of the work day to clean up. This preparatory and
clean up time included sharpening and cleaning tools. However, Defendant did not compensate
Plaintiffs, and on information and belief, other aggrieved employees, for this preparatory and clean-
up time.

63.  Plaintiffs and other aggrieved employees often traveled between multiple fields
within a day. They were often required to wait in fields before work began. However, Defendant
did not adequately compensate Plaintiffs and, on information and belief, other aggrieved
employees, for their time traveling and waiting in fields.

64.  Plaintiffs and other aggrieved employees regularly worked for more than 10 hours a
day and were not paid at the applicable overtime rate of compensation for all overtime hours
worked. Plaintiffs and other aggrieved workers were told that these hours were additional work
after their regular work day. They would perform work on these fields unsupervised, for 2 to 4
additional hours at the end of an 8 to 10-hour work day but were paid separately for this work
according to the amount of work performed and not based on the hours of work performed. If he
did not perform this additional work, Mr. Carmona would call Plaintiff O. HERNANDEZ and other
employees lazy and they would be threatened with not returning for work the next year.

65.  Upon information and belief, Defendant did not record or otherwise keep track of the

hours for the aforementioned work for which employees were paid separately, and Plaintiffs and

- 13-

THIRD AMENDED COMPLAINT FOR DAMAGES, PENALTIES AND INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:19-cv-00817-EMC Document 51 Filed 06/29/20 Page 14 of 45

other aggrieved employees were not fully and/or correctly compensated for this work.

66.  Plaintiffs and other aggrieved employees often worked for seven consecutive days
and were not paid at the applicable overtime rate of compensation for hours worked on the seventh
day. If Plaintiff O. HERNANDEZ and other workers did not perform work on this seventh day, Mr.
Carmona would call him and other employees lazy and they would be threatened with not returning
the next year.

67.  Plaintiffs and other aggrieved employees were required to buy their own tools and
equipment necessary to perform the work required by Defendant DUTTON RANCH, which
included knives, lamps, gloves, scissors, boots, tool belts, and rain jackets. Plaintiffs and, on
information and belief, other aggrieved employees, were not reimbursed for these expenses.

68.  Additionally, Defendant DUTTON RANCH deducted the cost of housing provided
by DUTTON RANCH from the paychecks of Plaintiff A. HERNANDEZ and other non-H-2A
aggrieved employees without prior written authorization.

69.  Plaintiffs and other aggrieved employees were not provided a timely or complete
uninterrupted 30-minute meal period and they were never provided a second meal period when they
worked more than 10 hours in a workday. Plaintiffs and other aggrieved employees were required
walk to an area where they were able to take their lunch, which was often far from their current
position in the field. They were required to walk back to their same field position with their tools
ready to work before the end of the 30-minute period, effectively retaining control over the workers
for approximately 10 minutes of their lunch period.

70.  Defendant did not allow Plaintiffs and other aggrieved employees to take 10-minute
rest period for each four-hour work period, or major fraction thereof. Like with their lunch breaks,
Plaintiffs and other aggrieved employees would have to walk from their current position in the field
to locate shade or a place to rest, and they were required to walk back to their same field position
with their tools ready to work before the end of the 10-minute rest periods, effectively retaining
control over the workers during a portion of their rest period.

71. On information belief, Defendant did not pay Plaintiffs and other workers premium

wages for the inadequate or denied meal and rest periods.
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72.  Defendant’s failure to compensate Plaintiffs and other aggrieved workers for all
hours worked or for failing to provide premium pay due to inadequate meal and rest periods
lowered Defendant’s labor costs and provided Defendant a significant competitive advantage in
violation of the Unfair Competition Law.

73.  Upon Plaintiff O. HERNANDEZ’s separation from his employment with Defendant,
Defendant willfully failed to pay him accrued compensation owed, including overtime premiums, in

a prompt and timely manner in violation of the California Labor Code.

FIRST CAUSE OF ACTION
DISCRIMINATION BASED ON SEX
TITLE VII
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

74.  Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

75.  Defendant has discriminated against Plaintiff O. HERNANDEZ in the terms and
conditions of his employment on the basis of his sex in violation of Title VII.

76.  Defendant, through their agent, discriminated against Plaintiff O. HERNANDEZ
based on his sex by subjecting him to sexual harassment and a hostile work environment in the
form of regular and repeated offensive sexual comments and advances and by subjecting him to
regular and repeated unwanted physical and sexual touching and grabbing, throughout his
employment. As a result, Plaintiff was subjected to discriminatory terms, conditions, or privileges
of employment based on sex.

77. This harassment and sex discrimination which violates rights guaranteed to the
Plaintiff under Title VII of the Civil Rights Act of 1964 was done with malice and reckless
disregard for Plaintiff’s protected rights.

78. Plaintiff O. HERNANDEZ suffered emotional distress, as a result of Defendant’s
unlawful employment practices, including but not limited to, feeling of anxiety, stress and
humiliation, and injury in an amount to be proven at the time of trial.

79.  Defendant, as alleged, has engaged in, and by its conduct will continue to engage in,

a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiff
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Omar Hernandez lacks any plain, speedy, adequate remedy at law to prevent such harm, injury, and

loss.

SECOND CAUSE OF ACTION
DISCRIMINATION BASED ON SEX
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (A)
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

80.  Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

81. California Government Code section 12940, subdivision (a), makes it an unlawful
employment practice for an employer to discharge and to retaliate against an employee, because of
sex, or to discriminate against a person in compensation or in terms, conditions, or privileges of
employment.

82.  Defendant discriminated against Plaintiff O. HERNANDEZ based on his sex by
subjecting him to sexual harassment and a hostile work environment in the form of regular and
repeated offensive sexual comments and advances and by subjecting him to regular and repeated
unwanted physical and sexual touching and grabbing, throughout his employment, in violation of
Government Code section 12940, subdivision (a). As a result, Plaintiff was subjected to
discriminatory terms, conditions, or privileges of employment based on sex.

83. Plaintiff O. HERNANDEZ suffered emotional distress, as a result of Defendant’s
unlawful employment practices, including but not limited to, feeling of anxiety, stress and
humiliation, and injury in an amount to be proven at the time of trial.

84.  Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
disregard of the rights, safety, and economic condition of Plaintiff O. HERNANDEZ, as defined in
Civil Code § 3294, entitling them to an award of exemplary damages.

85.  Defendant, as alleged, has engaged in, and by its conduct will continue to engage in,
a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiff
Omar Hernandez lacks any plain, speedy, adequate remedy at law to prevent such harm, injury, and

loss.
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THIRD CAUSE OF ACTION
HARASSMENT BASED ON SEX—HOSTILE WORK ENVIRONMENT
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (J)
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

86.  Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

87. California Government Code § 12940, subdivision (j), makes it an unlawful
employment practice for an employer to sexually harass an employee.

88.  Defendant DUTTON RANCH, through their agent, harassed Plaintift O.
HERNANDEZ based on sex by subjecting Plaintiff to unwelcome regular and repeated offensive
sexual comments and advances and by subjecting him to regular and repeated unwanted physical
and sexual touching and grabbing, throughout his employment, thus resulting in a hostile work
environment, in violation of Government Code §12940, subdivision (j)’s prohibition against sexual
harassment.

89. Plaintiff suffered emotional distress, as a result of Defendant DUTTON RANCH’s
unlawful employment practices, including but not limited to, feeling of anxiety, stress and
humiliation, and injury in an amount to be proven at the time of trial.

90.  Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
disregard of the rights, safety, and economic condition of Plaintiff O. HERNANDEZ, as defined in
Civil Code Section 3294, entitling him to an award of exemplary damages.

91.  Defendant, as alleged, has engaged in, and by their conduct will continue to engage
in, a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiff

lacks any plain, speedy, adequate remedy at law to prevent such harm, injury, and loss.

FOURTH CAUSE OF ACTION
DISCRIMINATION BASED ON NATIONAL ORIGIN
TITLE VII
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

92.  Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

93.  Defendant has discriminated against Plaintiff O. HERNANDEZ in the terms and
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conditions of his employment on the basis of his national origin in violation of Title VII.

94.  Defendant DUTTON RANCH, through their agent, discriminated against Plaintiff
O. HERNANDEZ based on his Mixtec origin by regularly and repeatedly assigning heavier or more
difficult tasks, exerting more pressure on him and verbally berating, insulting, and demeaning him
and other indigenous Mexican workers and assigning him to less desirable positions where he made
less in piece-rate wages than non-indigenous Mexican workers.

95. Plaintiff O. HERNANDEZ suffered emotional distress, as a result of Defendant’s
unlawful employment practices, including but not limited to, feelings of anxiety, stress and
humiliation, and injury in an amount to be proven at the time of trial.

96. This harassment and national origin discrimination which violates rights guaranteed
to the Plaintiff under Title VII of the Civil Rights Act of 1964 was done with malice and reckless
disregard for plaintiff’s protected rights.

97.  Defendant, as alleged, has engaged in, and by their conduct will continue to engage
in, a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiff

lacks any plain, speedy, adequate remedy at law to prevent such harm, injury, and loss.

FIFTH CAUSE OF ACTION
DISCRIMINATION BASED ON NATIONAL ORIGIN
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (A)
PLAINTIFFS AGAINST DEFENDANT DUTTON RANCH

98.  Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

99. California Government Code § 12940, subdivision (a), makes it an unlawful
employment practice for an employer, because of national origin, to discriminate against a person in
compensation or in terms, conditions, or privileges of employment.

100. Defendant DUTTON RANCH, through their agent, discriminated against Plaintiff
O. HERNANDEZ based on his Mixtec origin by regularly and repeatedly assigning heavier or more
difficult tasks, exerting more pressure on him and verbally berating, insulting, and demeaning him
and other indigenous Mexican workers and assigning him to less desirable positions where he made

less in piece-rate wages than non-indigenous Mexican workers.
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101. Defendant DUTTON RANCH, through their agent, discriminated against Plaintiff
A. HERNANDEZ based on his Mixtec origin by exerting pressure on him and verbally berating,
insulting, and demeaning him, treating him differently than non-indigenous Mexican workers,
telling him that he would not be allowed to return to the fields the following year if he didn’t work
harder, and calling him dumb and mute. Defendant DUTTON RANCH also specifically harassed
Plaintiff A. HERNANDEZ by stating he had become a lazy worker who didn’t do his job in front of]
his crew and following him in the fields while telling him to “hurry up” and asking why he was
lazy. Defendant DUTTON RANCH also made A. HERNANDEZ fear for his job when its agent,
Mr. Carmona, stated that DUTTON RANCH would no longer hire people from Oaxaca and made
remarks about how indigenous Mexican workers cause problems and complain. Finally, DUTTON
RANCH forcibly transferred A. HERNANDEZ between foremen.

102.  Plaintiffs suffered emotional distress, as a result of Defendant’s unlawful
employment practices, including but not limited to, feelings of anxiety, stress and humiliation, and
injury in an amount to be proven at the time of trial.

103. Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
disregard of the rights, safety, and economic condition of Plaintiffs, as defined in Civil Code §
3294, entitling them to an award of exemplary damages.

104. Defendant, as alleged, has engaged in, and by their conduct will continue to engage
in, a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiffs
lack any plain, speedy, adequate remedy at law to prevent such harm, injury, and loss.

SIXTH CAUSE OF ACTION
HARASSMENT BASED ON NATIONAL ORIGIN—
HOSTILE WORK ENVIRONMENT
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (J)
PLAINTIFFS AGAINST DEFENDANT DUTTON RANCH

105. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:
106. California Government Code § 12940, subdivision (j)(1), makes it an unlawful

employment practice for an employer to harass an employee on the basis their national origin.
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107. Plaintiffs are of Mixtec origin. The Mixtec are the third largest group of native
Mexican peoples. Their homeland is the Mixteca, a region which occupies the western half of the
Mexican state of Oaxaca and small parts of Guerrero and Puebla, states on Oaxaca's northern and
western borders. The Oaxacan Mixteca is home to about two thirds of all Mixtecs. (See Mixtec.org,

San Diego State University, at https://mixtec.sdsu.edu/about.html (last accessed November 28,

2018)). The Mixtec language is still spoken in most of the region and has many different variants.
Id. Mixtecos have historically been subjected to discrimination based on their native origin in both
Mexico and the United States.

108. Defendant DUTTON RANCH, through their agent, harassed Plaintiff O.
HERNANDEZ based on his Mixtec origin by regularly and repeatedly assigning heavier or more
difficult tasks, exerting more pressure on him and verbally berating, insulting, and demeaning him
and other indigenous Mexican workers and assigning him to less desirable positions where he made
less piece-rate wages than non-indigenous Mexican workers.

109. Defendant DUTTON RANCH, through their agent, harassed Plaintiff A.
HERNANDEZ based on his Mixtec origin by exerting pressure on him and verbally berating,
insulting, and demeaning him, treating him differently than non-indigenous workers, telling him
that he would not be allowed to return to the fields the following year if they didn’t work harder,
and calling him dumb and mute. Defendant DUTTON RANCH also specifically harassed Plaintiff
A. HERNANDEZ by stating he had become a lazy worker who didn’t do his job in front of his
crew and following behind him in the fields while telling him to “hurry up” and asking why he was
lazy. Defendant DUTTON RANCH also made A. HERNANDEZ fear for his job when its agent,
Mr. Carmona, stated that DUTTON RANCH would no longer hire people from Oaxaca and made
remarks about how indigenous workers cause problems and complain. Finally, DUTTON RANCH
forcibly transferred A. HERNANDEZ between foremen.

110. Plaintiffs suffered emotional distress, as a result of Defendant’s unlawful
employment practices, including but not limited to, feeling of anxiety, stress and humiliation, and
injury in an amount to be proven at the time of trial.

111. Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
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disregard of the rights, safety, and economic condition of Plaintiff O. HERNANDEZ, as defined in
Civil Code § 3294, entitling him to an award of exemplary damages.

Defendant, as alleged, has engaged in, and by their conduct will continue to engage in, a
pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiff lacks

any plain, speedy, adequate remedy at law to prevent such harm, injury, and loss.

SEVENTH CAUSE OF ACTION
FAILURE TO PREVENT DISCRIMINATION OR HARASSMENT
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (J)(1) AND (K)
PLAINTIFFS AGAINST DEFENDANT DUTTON RANCH

112. Plaintiffs re-alleges and incorporates by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

113. California Government Code § 12940, subdivisions (j)(1) and (k), makes it unlawful
for an employer to fail to take all reasonable steps necessary to prevent discrimination and
harassment from occurring and take immediate corrective action. The acts and conduct of
Defendant, as described above, constitute a failure to take all reasonable steps necessary to prevent
discrimination and harassment in violation of Government Code section 1240, subdivision (k).

114. Plaintiffs are informed and believes and, on such information, and belief alleges, that
at all relevant times Defendant DUTTON RANCH failed to take action to stop discriminatory or
harassing conduct from occurring and failed to prevent retaliation against Plaintiffs for complaining
about discrimination and harassment in the workplace. Defendant violated Government Code
section 12940, subdivision (k) based on their failure to take all reasonable steps necessary to
prevent discrimination and harassment from occurring.

115. Plaintiffs suffered emotional distress, as a result of Defendant’s unlawful
employment practices, including but not limited to, feeling of anxiety, stress and humiliation, and
injury in an amount to be proven at the time of trial.

116. As a direct result of the acts alleged herein, and Defendant’s failure to take action to
prevent the discrimination and/or harassment, Plaintiffs suffered harm and damages in an amount to

be proven at trial.
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117. Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
disregard of the rights, safety, and economic condition of Plaintiffs, as defined in Civil Code §
3294, entitling him to an award of exemplary damages.

118. Defendant, as alleged, has engaged in, and by their conduct will continue to engage
in, a pattern or practice of unlawful employment discrimination unless they are enjoined. Plaintiffs
lack any plain, speedy, adequate remedy at law to prevent such harm, injury, and loss.

EIGHTH CAUSE OF ACTION
RETALIATION IN VIOLATION OF THE FEHA
CALIFORNIA GOVERNMENT CODE § 12940, SUBDIVISION (H)
PLAINTIFF A. HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

119. Plaintiff A. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

120. Pursuant to California Government Code Section 12940(h), it is an unlawful
employment practice for an employer to subject, take adverse employment action or otherwise
discriminate against any person because the person has opposed practices forbidden by the FEHA
or because the person is associated with a person who has opposed practices violating the FEHA.

121. As set forth herein, DUTTON RANCH engaged in a retaliatory course of conduct
against A. HERNANDEZ, when, after DUTTON RANCH received notice of this action, its agent,
Mr. Carmona, began targeting A. HERNANDEZ by calling him lazy and saying he didn’t do his
job in front of his crew, following him in the fields while telling him to “hurry up,” and asking why
he was lazy. Defendant DUTTON RANCH also made A. HERNANDEZ fear for his job when its
agent, Mr. Carmona, stated that DUTTON RANCH would no longer hire people from Oaxaca and
made remarks about how indigenous Mexican workers cause problems and complain. Finally,
DUTTON RANCH forcibly transferred A. HERNANDEZ between foremen. In doing so,
DUTTON RANCH engaged in unlawful retaliation in violation of Government Code Section
12940(h).

122. As a direct and proximate result of DUTTON RANCH’S unlawful actions, A.
HERNANDEZ suffered damages and continues to suffer damages, including but not limited to

emotional distress, economic injury and loss, attorneys’ fees, and costs, in an amount to be proven

-22 -

THIRD AMENDED COMPLAINT FOR DAMAGES, PENALTIES AND INJUNCTIVE RELIEF




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:19-cv-00817-EMC Document 51 Filed 06/29/20 Page 23 of 45

at trial.

123. In taking these actions, DUTTON RANCH acted with malice, fraud and oppression,
and in reckless disregard of A. HERNANDEZ’S rights, such that he is entitled to punitive damages
for DUTTON RANCH’S violation of the FEHA.

NINTH CAUSE OF ACTION
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
PLAINTIFFS AGAINST DEFENDANT DUTTON RANCH

124. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

125. Defendant DUTTON RANCH supervisor Jesus Carmona, engaged in extreme and
outrageous conduct towards Plaintiffs and in doing so, contributed to the failure to provide and
maintain a workplace free of harassment and discrimination. Mr. Carmona, as Plaintiffs’ supervisor,
held a position of authority and control over Plaintiffs, and had the potential to abuse that power.

126. Plaintiff O. HERNANDEZ was subjected to regular and repeated harassment and
discrimination, from the beginning of his employment and residence with Defendant DUTTON
RANCH, due to both his sex and national origin. Mr. Carmona made regular and repeated sexual
comments and unwanted sexual advances including grabbing, touching and exposing himself to
Plaintiff. Plaintiff told Mr. Carmona that these comments and advances were unwelcome, but Mr.
Carmona persisted. Plaintiff attempted to ignore Mr. Carmona’s comments and advances, but Mr.
Carmona persisted. Plaintiff reasonably feared losing his job and his housing if he continued to
complain or if he complained to anyone else. He also feared sexual assault. Unable to tolerate the
harassment any longer, Plaintiff complained to Mr. Aceves, another supervisor, and was ultimately
terminated.

127. Plaintiff A. HERNANDEZ was subjected to regular and repeated harassment and
discrimination due to his national origin. Mr. Carmona discriminated and harassed Plaintiff A.
HERNANDEZ based on his Mixtec origin by exerting pressure on him and verbally berating,
insulting, and demeaning him, treating him differently than non-indigenous workers, telling him

that he would not be allowed to return to the fields the following year if they didn’t work harder,
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and calling him dumb and mute. Mr. Carmona harassed Plaintiff A. HERNANDEZ by stating he
had become a lazy worker who didn’t do his job in front of his crew and following him in the fields
while telling him to “hurry up” and asking why he was lazy. Mr. Carmona stated that DUTTON
RANCH would no longer hire people from Oaxaca and made remarks about how indigenous
workers cause problems and complain. Finally, DUTTON RANCH forcibly transferred A.
HERNANDEZ between foremen. Plaintiff reasonably feared losing his job and his housing if he
continued to complain.

128. Defendant’s agent, Mr. Carmona, knowingly exercised power and control over
Plaintiffs as their supervisor and knowingly and intentionally exploited that power and control
when subjecting Plaintiffs to verbal harassment and retaliation, and Plaintiff O. HERNANDEZ to
physical harassment, with the intention of further controlling and intimidating them.

129. Defendant’s agent, Mr. Carmona, acted with the intention of causing, or with
reckless disregard of causing emotional distress. Mr. Carmona willfully harassed Plaintiffs and
touched Plaintiff O. HERNANDEZ, conduct which other employees witnessed and experienced
themselves. Defendant DUTTON RANCH knew or should have known about the harassing and
discriminatory conduct, and, on information and belief, took no steps to investigate or discipline
Mr. Carmona’s harassment and discrimination against Plaintiffs.

130. Plaintiff O. HERNANDEZ has suffered severe emotional physical distress including
but not limited to anxiety, loss of sleep, sensations of panic, constant flashbacks of the incident, and
loss of appetite due to stress, fear of retaliation and fear of the impact retaliation would have on his
family.

131. Plaintiff A. HERNANDEZ has suffered severe emotional and physical distress
including but not limited to sadness, weight loss, and fear of retaliation and fear of the impact
retaliation would have on his family.

132. Defendant’s conduct was malicious, fraudulent or oppressive, or taken in conscious
disregard of the rights, safety, and economic condition of Plaintiffs, as defined in Civil Code

Section 3294, entitling them to an award of exemplary damages.
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TENTH CAUSE OF ACTION
BREACH OF CONTRACT
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANT DUTTON RANCH

133. Plaintiff Omar Hernandez re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further allege that:

134. Plaintiff O. HERNANDEZ brings this count against Defendant DUTTON RANCH
CORP. for breaching the employment contract between them.

135. During the four seasons Plaintiff O. HERNANDEZ worked for Defendant DUTTON
RANCH CORP. from 2014 to 2018, he was promised the higher of the Adverse Effect Wage Rate
(AEWR) in effect at the time the work was performed, the prevailing wage or piece rate, the agreed
upon collective bargaining wage or the state or federal minimum wage.

136. Plaintiff O. HERNANDEZ performed his contractual obligation by performing
seasonal work for Defendant from 2014 through 2018.

137. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.
HERNANDEZ by failing to compensate Plaintiff for all compensable time under applicable state
and federal laws.

138. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.
HERNANDEZ by failing to compensate Plaintiff for all compensable hours worked at the
contractually promised wage rates.

139. On information and belief, Defendant DUTTON RANCH failed to pay Plaintiff O.
HERNANDEZ for all hours worked, in part, because Defendant DUTTON RANCH failed to
record the time in which Plaintiff was required to wait in fields, engage in preparatory or clean up
tasks or otherwise engage in pre- or post-harvesting compensable work time at Defendant’s
direction.

140. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.
HERNANDEZ by failing to pay for subsistence during travel from where he came to work for the
Company to the place of employment to begin the work contract.

141. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.

HERNANDEZ by failing to reimburse Plaintiff for his return travel and subsistence.
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142. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.
HERNANDEZ by failing to reimburse Plaintiff for tools and equipment required for his
employment.

143. Defendant DUTTON RANCH breached the employment contract with Plaintiff O.
HERNANDEZ by failing to provide transportation free of charge for Plaintiff who lived in housing
provided by DUTTON RANCH.

144. As a direct and proximate result of Defendant’s breach of contract, Plaintiff O.
HERNANDEZ suffered injury, including but not limited to illegal deductions, economic loss, and
unreimbursed travel expenses and medical expenses.

145. Plaintiff O. HERNANDEZ is entitled to and requests restitution and damages arising
out of Defendant’s breach of contract in amounts to be determined at trial.

ELEVENTH CAUSE OF ACTION
FAILURE TO PAY MINIMUM WAGES IN VIOLATION OF
CALIFORNIA LABOR CODE §§ 1182.12, 1194, 1194.2, 1197 AND WAGE ORDER
NO. 14

146. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

147. Plaintiffs bring this count against all Defendants for their failure to pay minimum
wage for all compensable hours.

148. During the statutory period, at all times Defendants failed to pay Plaintiffs and, on
information and belief, other aggrieved employees, the minimum wage for each hour worked in
violation of Labor Code §§ 1182.12, 1197, California Industrial Welfare Commission Wage Order
No. 14-2001 (hereinafter Wage Order 14), and 8 Cal. Code Regulations (C.C.R.) § 11140.

149. Due to Defendants’ policies and practices, including the practice of excluding
compensable waiting, preparatory/clean-up, and/or travel time from compensation, Plaintiffs, and,
on information and belief, other aggrieved workers, did not receive the applicable minimum wage
for each compensable hour of work.

150. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON

RANCH in charge of DUTTON RANCH’s labor force and finances who failed to timely pay
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compensation and wages for, among other things, unpaid minimum wages. Steve Dutton is liable
under Labor Code Section 558.1 for violations of Sections 1194 and IWC Wage Order No. 14.

151. As adirect and proximate result of Defendants’ acts and/or omissions, Plaintiffs,
and, on information and belief, other aggrieved workers, were deprived of minimum wages due in
amounts to be determined at trial.

152. Plaintiffs are entitled to recover and requests the unpaid balance of the full amount
of such wages, interest thereon, attorneys’ fees and the costs of suit.

153. Plaintiffs are also entitled to recover liquidated damages in an amount equal to the
minimum wages unlawfully unpaid and interest thereon pursuant to Lab. Code § 1194.2. The exact
amount of liquidated damages owed will be determined at trial.

TWELFTH CAUSE OF ACTION

FAILURE TO PAY OVERTIME WAGES
IN VIOLATION OF CALIFORNIA LABOR CODES§ 1194 AND WAGE ORDER 14

154. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

155. Plaintiffs assert this count against all Defendants for violation of California Labor
Code §1194.

156. Plaintiffs seek unpaid overtime premium wages against Defendants for all
uncompensated overtime hours worked.

157. At all times relevant Defendants failed to pay Plaintiffs and, on information and
belief, other aggrieved employees, overtime wages in the amount of one and a half times the regular
rate for all hours worked in each workday in excess of ten (10) hours and all hours worked in each
workweek in excess of sixty (60) hours, and for hours worked on a seventh consecutive day of
work, as required by Labor Code § 1194 and Wage Order 14, 8 C.C.R. § 11140(3).

158. Plaintiffs and, on information and belief other aggrieved employees regularly
worked in excess of ten hours each day, including the compensable time spent waiting, preparing,
cleaning-up, and/or travel time that was not recorded by Defendants. Plaintiffs and, on information

and belief, other aggrieved employees, did not receive premium pay for all overtime hours worked.
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159. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON
RANCH in charge of DUTTON RANCH’s labor force and finances who failed to timely pay
compensation and wages for, among other things, unpaid overtime wages. Steve Dutton is liable
under Labor Code Section 558.1 for violations of Sections 1194 and IWC Wage Order No. 14.

160. As a direct and proximate result of the acts and/or omissions of each Defendants,
Plaintiffs and, on information and belief, other aggrieved employees, have been deprived of
overtime wages due and are entitled to recover those amounts.

161. Plaintiffs are entitled to and requests relief in the amount equal to unpaid overtime
hours (at the premium rate) as well as pre- and post-judgment interest, in addition to other relief

requested below.

THIRTEENTH CAUSE OF ACTION
FAILURE TO PROVIDE MEAL PERIODS
IN VIOLATION OF CALIFORNIA LABOR CODE § 226.7 AND WAGE ORDER
NO. 14

162. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

163. Plaintiffs assert this count against all Defendants for violation of California Labor
Code § 226.7.

164. At all times relevant, Plaintiffs and, on information and belief, other aggrieved
employees, regularly were not being provided with a timely and complete 30-minute meal period.

165. Plaintiffs and, on information and belief, other aggrieved employees regularly
worked in excess of ten (10) hours a work day without being provided a second meal period.

166. The provision of inadequate meal periods for employees working five and/or ten or
more hours in a work day violates Labor Code § 226.7 as well as Wage Order 14, 8 C.C.R. §
11140(11).

167. Because Defendants failed to provide timely and sufficient meal periods, Defendant
is liable to Plaintiffs and, on information and belief, other aggrieved employees, for one hour of
additional pay at the regular rate of compensation, at the contractually promised hourly wage or

their average hourly piece rate earnings for the pay period, whichever is higher, for each workday
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that the meal periods were not provided, pursuant to Labor Code § 226.7. Plaintiffs, and on
information and belief other aggrieved employees, were not paid these premium pay wages.

168. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON
RANCH in charge of DUTTON RANCH’s labor force and finances who failed to provide Plaintiffs
lawfully-compliant 30-minute meal periods. STEVE DUTTON is liable under Labor Code Section
558.1 for violations of Sections 226.7 and IWC Wage Order No. 14.

169. Plaintiffs request relief in an amount equal to one hour of pay for each untimely or
insufficient meal period, in addition to other relief requested below.

FOURTEENTH CAUSE OF ACTION
FAILURE TO PROVIDE REST PERIODS
IN VIOLATION OF CALIFORNIA LABOR CODE § 226.7 AND WAGE ORDER
NO. 14

170. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

171. Plaintiffs assert this count against all Defendants for violation of California Labor
Code § 226.7.

172. At all times relevant, Plaintiffs, and on information and belief, other aggrieved
employees, have regularly worked in excess of four hours a day without Defendants authorizing
and permitting them to take at least a 10-minute paid rest period for every four hours of work and
major fraction thereof, as required by Labor Code § 226.7 and Wage Order 14. Plaintiffs and, on
information and belief other aggrieved employees were often required to walk from their harvesting
location to find shade, water, and a place to rest. Defendants’ policy and practice of requiring that
Plaintiffs be ready at their post when their ten-minute break was completed often prevented
Plaintiffs and, on information and belief, other aggrieved employees from realizing a full, 10-
minute duty-free rest break.

173. In addition, Plaintiffs and, on information and belief, other aggrieved employees
regularly worked in excess of ten (10) hours without being provided a third 10-minute rest period.

174. The failure to provide a 10-minute rest period for every four hours of work in a day

violates Labor Code § 226.7 as well as Wage Order 14, 8 C.C.R. § 11140(11).
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175. Because Defendants failed to provide sufficient rest periods, Defendants are liable to
Plaintiffs and, on information and belief, other workers for one hour of additional pay at the regular
rate of compensation, the contractually promised hourly wage or the average hourly piece rate
earnings for the pay period, whichever is higher, for each workday that the rest periods were not
provided, pursuant to Labor Code § 226.7. Plaintiffs, and on information and belief, other aggrieved
employees were not paid these premium pay wages.

176. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON
RANCH in charge of DUTTON RANCH’s labor force and finances who failed to provide Plaintiffs
lawfully-compliant 10-minute rest periods. STEVE DUTTON is liable under Labor Code Section
558.1 for violations of Sections 226.7 and IWC Wage Order No. 14.

177. Plaintiffs request relief in an amount equal to one hour of pay for each day they were
not provided a rest period for every four hours of work, in addition to other relief requested below.

FIFTEENTH CAUSE OF ACTION

REIMBURSEMENTS FOR BUSINESS RELATED EXPENSES
IN VIOLATION OF CALIFORNIA LABOR CODE § 2802

178. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further alleges that:

179. Plaintiffs assert this count against all Defendants for violation of California Labor
Code § 2802.

180. During the statutory period, Plaintiffs and, on information and belief, other
aggrieved employees, were not reimbursed for tools and equipment they purchased that were
necessary expenditures to perform their job duties. Plaintiffs and other aggrieved employees were
also not reimbursed for transportation expenses for their transportation to /from and/or between
fields.

181. Plaintiff O. HERNANDEZ, and on information and belief, other aggrieved H-2A
workers, were not reimbursed for hotel costs, transportation and subsistence expenses which
Defendant was mandated by law to reimburse H-2A workers.

182. Defendant’s failure to reimburse Plaintiffs and other workers is a violation of
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California Labor Code § 2802.

183. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON
RANCH in charge of DUTTON RANCH’s labor force and finances who failed to provide Plaintiffs
with reimbursement for tools and equipment that they purchased that were necessary to perform
their job duties and transportation to, from, and between fields. STEVE DUTTON is liable under
Labor Code Section 558.1 for violations of Section 2802.

184. Plaintiffs are entitled to and request relief in an amount equal to their expenses
together with interest thereon and all reasonable costs including but not limited to, attorney’s fees
pursuant to Labor Code § 2802, in addition to other relief requested below.

SIXTEENTH CAUSE OF ACTION

FAILURE TO FURNISH ACCURATE WAGE STATEMENTS
IN VIOLATION OF CALIFORNIA LABOR CODE § 226

185. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

186. Plaintiffs bring this count against all Defendants for their failure to provide Plaintiffs
with accurate wage statements that correctly recorded the hours Plaintiffs worked.

187. Labor Code § 226(a) requires employers to provide itemized wage statements which
accurately show the total hours worked by the employee.

188. Labor Code § 226(e)(1) provides that if an employer knowingly and intentionally
fails to provide such an itemized statement, then the employee is entitled to recover the greater of
all actual damages or fifty dollars ($50) for the initial violation and one hundred dollars ($100) for
each subsequent violation, up to four thousand dollars ($4,000).

189. Defendant knowingly and intentionally failed to furnish Plaintiffs and, on
information and belief, other aggrieved employees with accurate statements as required by Labor
Code § 226(a) in that each wage statement failed to accurately report all hours worked and the
applicable rates of pay. Plaintiffs and other aggrieved employees have suffered injury as a result.
Accordingly, Defendant is liable to Plaintiffs for the amounts provided by Labor Code § 226(e).

190. Defendant STEVE DUTTON is managing agent, owner, and officer of DUTTON
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RANCH in charge of DUTTON RANCH’s labor force and finances who failed to provide Plaintiffs
with accurate wage statements that correctly recorded the hours Plaintiffs worked. STEVE
DUTTON is liable under Labor Code Section 558.1 for violations of Section 226.

191. Plaintiffs are entitled to and request the applicable penalties in an amount to be
determined at trial but not to exceed $4,000 and injunctive relief available pursuant to Cal. Labor
Code § 226(h), in addition to other relief requested below.

SEVENTEENTH CAUSE OF ACTION
WAITING TIME PENALTIES PURSUANT
CALIFORNIA LABOR CODE §§ 201-203
PLAINTIFF OMAR HERNANDEZ AGAINST DEFENDANTS

192. Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further alleges that:

193. Plaintiff O. HERNANDEZ asserts this count against all Defendants for their failure
to pay Plaintiff all wages owing at separation from employment.

194. Under California Labor Code §§ 201-203, an employer is required to promptly pay
all compensation owing to an employee upon their separation from employment and the employer
is liable for waiting time penalties in the form of a daily penalty up to a maximum of thirty (30)
days.

195. Defendant willfully failed to timely pay compensation and wages owing, including
minimum wages, overtime wages and meal and rest period premium wages, to Plaintiff O.
HERNANDEZ and, on information and belief, other aggrieved employees who separated from their
employment with Defendant. As a result, Defendant is liable to Plaintiff and, on information and
belief, other aggrieved employees for waiting time penalties, under Labor Code § 203.

196. Defendant STEVE DUTTON is the managing agent, owner, and officer of
DUTTON RANCH in charge of DUTTON RANCH’s labor force and finances who failed to
provide Plaintiff O. HERNANDEZ with all wages owed at separation from employment. STEVE
DUTTON is liable under Labor Code Section 558.1 for violations of Sections 201-203.

197. Plaintiff requests thirty (30) days’ penalties at the higher of his average hourly piece

rate earnings or the contractually mandated hourly wage under Labor Code § 203 for each season in
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California in which Defendants failed to pay all wages due and owing to him upon termination of
his employment.

EIGHTEENTH CAUSE OF ACTION
FAILURE TO TIMELY PERMIT INSPECTION OF RECORDS
CALIFORNIA LABOR CODE § 226(F)
PLAINTIFF ANTONIO HERNANDEZ AGAINST DEFENDANTS

198. Plaintiff A. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as fully set forth herein and further alleges that:

199. Plaintiff A. HERNANDEZ brings this count against all Defendants for violation of
Section 226.

200. Section 226(a) details the information that employers must include on employee
wage statements and further instructs that “a copy of the statement and the record of the deductions
shall be kept on file by the employer for at least three years at the place of employment or at a
central location within the State of California.”

201. Under California Labor Code § 226(c), “[a]n employer who receives a written or
oral request to inspect or copy records pursuant to subdivision (b) pertaining to a current or former
employee shall comply with the request as soon as practicable, but no later than 21 calendar days
from the date of the request.”

202. California Labor Code § 226(f) states that “[a] failure by an employer to permit a
current or former employee to inspect or copy records within the time set forth in subdivision (c)
entitles the current or former employee or the Labor Commissioner to recover a seven-hundred-
fifty-dollar ($750) penalty from the employer.”

203. On November 2, 2018, counsel for A. HERNANDEZ sent counsel for Defendant
DUTTON RANCH a request for records pursuant to § 226(c).

204. On November 28, 2018, counsel for Defendant DUTTON RANCH produced 2018
wage statements for A. HERNANDEZ. Not only were these records received more than 21 days
after the date of A. HERNANDEZ’S original request, but they did not include at least three years of
wage statement records, consistent with the record maintenance requirements under Section 226(a).

205. Pursuant to § 226(f), A. HERNANDEZ requests the $750 penalty for Defendant’s
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violation of § 226(c), in addition to other relief requested below.

NINETEENTH CAUSE OF ACTION
VIOLATION OF THE FAIR LABOR STANDARDS ACT (FLSA)
29 U.S.C. §§ 201 ET SEQ.

PLAINTIFF OMAR HERNANDEZ HERNANDEZ,
INDIVIDUALLY AND IN THE INTEREST OF
OTHER WORKERS, AGAINST DUTTON RANCH

206. Plaintiff O. HERNANDEZ re-alleges and incorporates by reference each preceding
paragraph of the complaint as if fully alleged herein, and further allege as follows:

207. At all times relevant, Plaintiff was an employee engaged in commerce or in the
production of goods in commerce, or employed in an enterprise engaged in commerce or in the
production of good for commerce within the meaning of the FLSA, 29 U.S.C. § 206.

208. At all times relevant, Plaintiff O. HERNANDEZ and, on information and belief,
others workers, were employed by Defendant within the meaning of the FLSA, 29 U.S.C. § 203(d),
and were entitled to, but did not receive minimum wage for every hour worked during their first
week of work due to hotel costs, transportation and incidental subsistence expenses (i.e. meal costs)
related to obtaining their H-2A visa and tool expenses. As a result of these expenses incurred
primarily for the benefit or convenience of Defendant, Plaintiff O. HERNANDEZ and, on
information and belief, other workers, were paid less than $7.25 per hour during their first week of
work.

209. As aresult of Defendant’s willful violations of Plaintiff O. HERNANDEZ’S and
other workers’ rights under the FLSA, 29 U.S.C. § 206, Plaintiff O. HERNANDEZ himself and for
and on behalf of other similarly situated employees seek unpaid federally mandated minimum
wages, an additional amount in liquidated damages, relief for violations of his federal labor law

rights, and reasonable attorneys’ fees and court costs, pursuant to 29 U.S.C. § 216(b).

TWENTIETH CAUSE OF ACTION
VIOLATION OF THE MIGRANT AND SEASONAL
AGRICULTURAL WORKER PROTECTION ACT (AWPA)

28 U.S.C. §§ 1801 ET SEQ. AND 29 C.F.R. §§ 500 ET SEQ.
PLAINTIFF ANTONIO HERNANDEZ SANTIAGO, INDIVIDUALLY, AGAINST
DUTTON RANCH

210. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the
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complaint as if fully alleged herein, and further allege as follows:

211. Atall relevant times, A. HERNANDEZ was a “migrant agricultural worker” within
the meaning of the AWPA, 29 U.S.C. § 1802(8) in that he was employed in agricultural
employment of a seasonal nature, and was required to be absent overnight from his permanent place
of residence.

212. At all relevant times, Defendant was an “agricultural employer” within the meaning
of the AWPA, 29 U.S.C. § 1802(2).

213. Defendant intentionally violated the rights of Plaintiff A. HERNANDEZ under the
AWPA, inter alia, by:

214. Failing to record the number of hours worked when Plaintiff A. HERNANDEZ
worked on a piece-rate-basis and failing to provide a written itemized statement of such information
as required by 29 U.S.C. 1821(d)(1)(C), 29 U.S.C. §§1821(d)(2), and 29 C.F.R §500.80(a)(3);

215. Failing to record compensable hours spent performing preparatory and clean-up
tasks, time spent waiting in fields and failing to provide a written itemized statement of such
information as required by 29 U.S.C. 1821(d)(1)(C), 29 U.S.C. §§1821(d)(2), and 29 C.F.R
§500.80(a)(3).

216. Failing to comply with the working arrangements made by Defendant with Plaintiff
A. HERNANDEZ including without limitation, the agreement to comply with federal laws
regarding payment of wages, in violation of 29 U.S.C. § 1832(a).

217. For each such violation of the AWPA, Plaintiff is entitled to recover actual damages
or up to $500.00 per violation in statutory damages.

218. As adirect and proximate result of Defendant’s actions as alleged herein, Plaintiff
suffered losses in amounts to be determined at trial.

TWENTY-FIRST CAUSE OF ACTION

UNLAWFUL AND/OR UNFAIR BUSINESS PRACTICES
CALIFORNIA BUS. & PROF. CODE §§ 17200-17208

219. Plaintiffs re-allege and incorporate by reference each preceding paragraph of the

complaint as fully set forth herein and further allege that:
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220. Plaintiffs sue Defendants as individuals on their own behalf pursuant to Business and
Professions Code §§ 17200, et segq.

221. Defendants’ conduct as alleged in this complaint has been and continues to be unfair,
unlawful, and harmful to Plaintiffs and those similarly situated. Plaintiffs seeks to enforce
important rights affecting the public interest within the meaning of California Code of Civil
Procedure § 1021.5.

222. Plaintiffs are “person[s]” within the meaning of Business and Professions Code §
17204 who has suffered injury in fact as a result of Defendant’s unfair competition, and therefore
have standing to bring this claim for injunctive relief, restitution, and other appropriate equitable
relief.

223. Business and Professions Code §§ 17200 ef seq. prohibits unlawful, unfair, and
fraudulent business practices. Through the conduct alleged in this complaint, Defendants have acted
contrary to California public policy, has violated specific provisions of the California Labor Code,
and has engaged in other unlawful and unfair business practices in violation of Business and
Professions Code §§ 17200, et seq., depriving Plaintiffs of rights, benefits, and privileges
guaranteed under law.

224. Defendants have committed unfair and unlawful business practices within the
meaning of Business and Professions Code §§ 17200 ef seq. by engaging in conduct that includes,

but is not limited to the following:

a. Failing to reimburse workers for the subsistence, travel costs and necessary tools and
equipment;

b. Failing to provide transportation to and from company provided housing;

C. Charging and deducting housing costs from non-H2A workers’ paychecks in

violation of Labor Code § 221;

d. Failing to compensate employees for all their hours worked, in violation of Labor
Code §§ 1182.12, 1194, 1197, and the applicable provisions of Wage Order 14-2001 (8 Cal. Code
of Regs. § 11140);

e. Failing to pay overtime premiums for work performed in excess of ten (10) hours
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per work day, or sixty (60) hours per work week, or for the seventh (7th) consecutive day of work,
contrary to the applicable provisions of Labor Code § 1198 and Wage Order 14-2001 (8 Cal. Code
of Regs. § 11140);

f. Failing to provide meal and rest periods as required by Labor Code § 226.7 and
Wage Order 14-2001 (8 Cal. Code of Regs. § 11140);

g. Failing to pay premium compensation for missed meal and rest periods, as required
by Labor Code § 226.7(c);

h. Failing to comply with the record keeping requirements of Labor Code § 1174(d)
which requires employers to maintain “payroll records showing the hours worked daily by and the

wages paid to, and the number of piece-rate units earned by and any applicable piece rate paid to,

employees...”;

1. Failing to provide accurate itemized wage statements as required by Labor Code §
226(a); and

J- Failing to pay workers all wages owed upon separation from employment in

violation of Labor Code § 203.

225. As adirect result of the unfair, unlawful, and anti-competitive conduct alleged in this
complaint, Defendants have acted contrary to law and contrary to public policy and have thus
engaged in unlawful and unfair business practices in violation of Business and Professions Code §§
17200 et seq. Defendants have engaged in such conduct for their own economic self-interest, to
increase their profits, and to the detriment of business competitors whose conduct complies with
California law and public policy.

226. Through their unfair business practices alleged herein, Defendants have received and
retained and continue to receive and retain funds that rightfully belong to Plaintiffs and other
workers and have produced further profits with those funds. As a result, Defendants have been
unjustly enriched and have achieved an unfair competitive advantage over their legitimate business
competitors at the expense of their employees and the public at large.

227. Plaintiffs are entitled to and seek all relief as may be necessary to restore to Plaintiffs

all money and property which Defendants have acquired, or of which Plaintiffs have been deprived,
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by means of the Defendants’ unfair and unlawful business practices, and to restore to Plaintiffs the
ill-gotten gains obtained by Defendants through those practices.

228. Plaintiffs are informed and believe and thereon allege that during their employment
with Defendants, Defendants’ conduct injured the interests of the Plaintiffs resulting in economic
loss to Plaintiffs.

229. Injunctive relief pursuant to Business and Professions Code § 17203 is necessary to
prevent Defendants from continuing to engage in unfair business practices as alleged in this
Complaint. Plaintiff A. HERNANDEZ requests a permanent injunction prohibiting further
violations of the type alleged herein.

230. Business and Professions Code § 17203 provides that the Court may restore to an
aggrieved party any money or property acquired by means of unlawful and unfair business
practices. Plaintiffs seek restitution of all unpaid wages and unreimbursed expenses, according to
proof, as well as the declaratory and injunctive relief described herein.

231. Plaintiffs request that the Court issue an Order requiring Defendants to pay lawful
wages and expenses to prevent this anti-competitive behavior in the future, and that they pay

restitution.

TWENTY-SECOND CAUSE OF ACTION
PRIVATE ATTORNEYS GENERAL ACT
CALIFORNIA LABOR CODE § 2699 ET. SEQ
PLAINTIFFS AGAINST DEFENDANT DUTTON RANCH CORP.,
PLAINTIFF ANTONIO HERNANDEZ AGAINST STEVE DUTTON

232. Plaintiffs re-allege and incorporates by reference each preceding paragraph of the
complaint as fully set forth herein and further allege that:

233. Plaintiffs bring this claim on behalf of themselves and all aggrieved employees as
well as the general public of the State of California against Defendant Dutton Ranch.

234. Plaintiff Antonio Hernandez brings this claim on behalf of himself and all aggrieved
employees as well as the general public of the State of California against Steve Dutton.

235. Pursuant to Cal. Labor Code § 2699(a), any provision of the Labor Code which

provides for a civil penalty to be assessed and collected by the Labor and Workforce Development
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Agency (“LWDA”) for violations of the Labor Code may, as an alternative, be recovered through a
civil action brought by an aggrieved employee on behalf of himself or herself and other current or
former employees pursuant to the procedures outlined in Labor Code § 2699.3. These civil
penalties are in addition to any other relief available under the Labor Code.

236. Plaintiffs allege that Defendants violated the following provisions of the California
Labor Code and IWC Wage Orders that are actionable through the California Labor Code and
PAGA: Cal. Labor Code §§ 201, 202, 203, 205, 218, 226, 226.7, 558, 1174, 1182.12, 1194, 1197,
1198, 2802, and IWC Wage Order 14-2001. Each of these violations entitles Plaintiffs, as private
attorneys general, to recover the applicable civil penalties on their own behalf, on behalf of all
aggrieved employees, and on behalf of the general public.

237. Plaintiffs were employed by Defendants and the alleged violations were committed
against them during their time of employment. Plaintiffs are, therefore, aggrieved employees as
defined by Labor Code § 2699(c). On information and belief, other current and former employees
are also aggrieved employees because one or more of the alleged violations were committed against
them during their time of employment with Defendants.

238. Pursuant to Cal. Labor Code § 2699(f), the civil penalty recoverable in a PAGA
action is that which is provided for by the Labor Code or, where no civil penalty is specifically
provided, one hundred dollars ($100) for each aggrieved employee per pay period for the initial
violation and two hundred dollars ($200) for each aggrieved employee per pay period for each
subsequent violation.

239. Pursuant to California Labor Code § 2699(g), an aggrieved employee may recover
the civil penalty on behalf of himself or herself and other current or former employees against
whom one or more of the alleged violations was committed. Additionally, an aggrieved employee
may recover civil penalties for each aggrieved employee as provided by Cal. Labor Code § 558,
including but not limited to an amount sufficient to recover underpaid wages due each aggrieved
employee.

240. An aggrieved employee may also recover civil penalties for each aggrieved

employee as provided by Cal. Labor Code § 1197.1, including but not limited to, an amount
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sufficient to recover underpaid wages, liquidated damages pursuant to Cal. Labor Code § 1194.2
and any applicable penalties imposed pursuant to Cal. Labor Code § 203.

241. Pursuant to Cal. Labor Code § 558 and § 1197.1, underpaid wages, liquidated
damages and applicable penalties under § 203 must be paid to each affected employee.

242. Plaintiffs seek the maximum civil penalties permitted by law for Defendants’
violations of the California Labor Code and IWC Wage Order 14-2001, including penalties under
Labor Code §§, 210, 226.3, 256, 558, 1174.5, 1197.1, 2699(f), and 2810(g).

243. Plaintiff O. HERNANDEZ filed a PAGA claim notice with the LWDA on July 30,
2018 via the LWDA’s online filing system and via certified mail to Defendant DUTTON RANCH
regarding the specific provisions of the Labor Code alleged to have been violated by the Defendant,
including the facts and theories to support the alleged violations. On November 21, 2018, Plaintiff
A. HERNANDEZ filed a supplemental PAGA notice to join Plaintiff O. HERNANDEZ’s PAGA
complaint and add additional factual allegations relevant to non-H2A workers. As of the date of the
filing of this action, which is more than 65 days after notice to the LWDA and the Defendant
DUTTON RANCH, the LWDA has not provided written notice that it intends to investigate
Plaintiffs’ allegations. Accordingly, Plaintiffs have satisfied the administrative prerequisites of
Labor Code § 2699.3 to bring an action to recover penalties against the Defendant DUTTON
RANCH.

244. Plaintiff A. HERNANDEZ filed a new and an amended PAGA claim notice with the
LWDA on January 28, 2020 via the LWDA’s online filing system and via certified mail to
Defendant STEVE DUTTON, notifying STEVE DUTTON regarding his individual liability for
violations of specific provisions of the Labor Code, including the facts and theories to support the
alleged violations. As of the date of the filing of this action, which is more than 65 days after notice
to the LWDA and the Defendant, the LWDA has not provided written notice that it intends to
investigate Plaintiffs’ allegations. Accordingly, Plaintiff has satisfied the administrative
prerequisites of Labor Code § 2699.3 to bring an action to recover penalties against the Defendant
STEVE DUTTON.

245. Wherefore, Plaintiffs, and the other current and former employees, have been
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harmed as set forth above and request relief as hereafter provided, including attorney’s fees
pursuant to Cal. Labor Code § 2699.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment as follows:

A. That the court find that Defendant DUTTON RANCH violated the FEHA in
discriminating and harassing Plaintiff O. HERNANDEZ based on sex and/or national origin and
discriminating against, harassing, and retaliating against A. HERNANDEZ based on national
origin.

B. That the court find that Defendant DUTTON RANCH violated Title VII in
discrimination and harassing Plaintiff O. HERNANDEZ based on sex and/or national origin.

C. That the court award Plaintiffs compensatory and punitive damages according to proof;

D. That the court order Defendant DUTTON RANCH to immediately cease and desist from
discriminating against and/or harassing employees on the basis of sex and/or national origin and
immediately cease and desist from aiding, abetting, inciting, compelling or coercing others to
commit practices forbidden by the FEHA and Title VII;

E. That the court order Defendant DUTTON RANCH to obtain training on duties,
responsibilities and obligations of employers with respect to sexual harassment, sex discrimination
and national origin discrimination.

F. That the Court find that Defendant DUTTON RANCH breached the employment
contracts with Plaintiff O. HERNANDEZ, and that Plaintiff O. HERNANDEZ be awarded
damages and restitution;

G. That the Court find that Defendant STEVE DUTTON is an employer or person acting on
behalf of an employer who has violated or caused to be violated the following provisions regulating
minimum wages and hours and days of work: Labor Code Sections 203, 226, 226.7, 1194, 2802,
and IWC Wage Order 14, and that the Court hold STEVE DUTTON liable as the employer for such
violations.

H. That the Court find that Defendants have violated the minimum wage provisions of

Labor Code §§ 1182.11-1182.12, 1194, 1197 and Wage Order 14, and award an amount equal to
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unpaid minimum wages due, plus liquidated damages;

I. That the Court find that Defendants have violated overtime wage provisions of the Labor
Code including §§ 1198, 1194 and Wage Order 14, and award an amount equal to unpaid overtime
wages due;

J. That the Court find that Defendants have violated Labor Code §§ 226.7 and Wage Order
14, 8 C.C.R. § 11140, by failing to provide Plaintiffs with timely and sufficient meal and rest
periods, and award an amount equal to one hour of pay for each meal and rest period that was not
provided to Plaintiffs;

K. That the Court find that Defendant DUTTON RANCH violated the terms of the
employment contract between itself and Plaintiff O. HERNANDEZ by failing to pay the promised
wage rate for all hours worked under said agreement, and award Plaintiff O. HERNANDEZ
restitution in the amount of the wages owed therein;

L. That the Court find that Defendants failed to reimburse Plaintiffs and other workers is a
violation of California Labor Code § 2802 and award Plaintiffs restitution in the amount of the
expenses owed therein;

M. That the Court find that Defendants failed to timely provide for inspection or copying
Plaintiff A. HERNANDEZ’S wage statement records pursuant to Labor Code § 226(c) and award
Plaintiff A. HERNANDEZ a $750 penalty pursuant to Labor Code § 226(f).

N. That the Court find that Defendants have violated Labor Code § 226(a) by knowingly
and intentionally failing to provide Plaintiffs with accurate itemized wage statements, and award
penalties due pursuant to Labor Code § 226(b);

O. That the Court find that Defendants have violated Labor Code §§ 201 and/or 202 for
willful failure to pay all compensation owed at the time of termination of employment to Plaintiff
O. HERNANDEZ and award waiting time penalties due pursuant to Labor Code § 203;

P. An award to Plaintiff O. HERNANDEZ of the unpaid balance of the full amount of the
federal minimum wages, interest thereon, and costs of suit and liquidated damages in an amount
equal to the minimum wages unlawfully unpaid and interest thereon, and an amount for violations

of his federal labor law rights, in an amount to be proven at trial;
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Q. An entry of declaratory judgment that Defendants violated Plaintiff O. HERNANDEZ’S
rights under the FLSA;

R. Reasonable attorneys’ fees and costs pursuant to 29 U.S.C. § 216(b);

S. An award of actual damages to Plaintiff A. HERNANDEZ, or alternatively, statutory
damages up to $500.00 per violation of the AWPA,;

T. An entry of declaratory judgment that Defendant violated Plaintiff A. HERNANDEZ’S
rights under the AWPA;

U. That the Court find that Defendants have violated Cal. Business and Professions Code §
17200 by failing to pay Plaintiffs’ minimum and overtime wages and waiting time penalties, by
failing to afford Plaintiffs timely and sufficient meal and rest periods and by failing to furnish
Plaintiffs with statements accurately showing total hours worked, failing to maintain accurate
payroll records.;

V. That Defendants be ordered and enjoined to cease their unlawful and/or unfair activities
as alleged herein and pay restitution to Plaintiffs due to Defendant’s unlawful and/or unfair
activities, pursuant to Cal. Business and Professions Code §§ 17200-08;

W. That the Court find that Defendants have violated the PAGA and award the civil
penalties requested above on behalf of Plaintiffs as well as other aggrieved employees as follows:

1. For all provisions of the Cal. Labor Code violated as described above except
those for which a civil penalty is specifically provided, a civil penalty of one
hundred dollars ($100) for each aggrieved employee per pay period for the initial
violation and two hundred dollars ($200) for each aggrieved employee per pay
period for each subsequent violation;

2. For all provisions of the Cal. Labor Code violated as described above for which a
civil penalty is specifically provided, civil penalties for each aggrieved employee
as provided by statute;

3. For violations of the provisions of the Wage Orders regarding working hours,
civil penalties for each aggrieved employee as provided by Cal. Labor Code §

558, including but not limited to an amount sufficient to recover underpaid
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wages due each aggrieved employee;

. For violations of the provisions of the Wage Orders regarding minimum wages,

civil penalties for each aggrieved employee as provided by Cal. Labor Code §
1197.1, including but not limited to an amount sufficient to recover underpaid
wages and liquidated damages pursuant to Cal. Labor Code § 1194.2, waiting

time penalties pursuant to Labor Code § 203; and

. For an entry of judgment against Defendant pursuant to Cal. Labor Code § 2699,

directing that the amount of underpaid wages awarded and recovered as penalties
pursuant to Cal. Labor Code § 558 and underpaid wages and liquidated damages
and waiting time penalties awarded under § 1197.1 be paid to each affected
employee in accordance with Labor Code §§ 558(3) and 1197.1, and the
penalties otherwise awarded be distributed as follows: 75% to the LWDA and

25% to the aggrieved Plaintiff and employees;

X. For an award of pre-judgment interest as authorized under the law;
Y. For an award of post-judgment interest as authorized under the law;

Z. That Plaintiffs be awarded reasonable attorney’s fees and costs pursuant to Labor Code

§§ 203, 226, 1194, 2699 and/or other applicable law;

AA. Provide written proof to the court of the nature and extent of Defendant’s compliance

with all requirement of the Court’s order within 60 days of effective date of the Court’s order;

BB. That the court order Defendant DUTTON RANCH hire a monitor to be supervised by

the Court to ensure compliance with the judgement entered in this case for a period of not less than

5 years; and

1
1
1
1
1

CC. That the Court award such other and further relief as this Court may deem appropriate.
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ADDENDUM TO FORM ETA-790
AGRICULTURAL AND FOOD PROCESSING CLEARANCE ORDER

94 Agricultural Field Workers (Wine Grapes and Apples) (2013 Season)
Dutton Raneh Corporation
Sebastopol, CA
March 3, 2014 through November 15, 2014

Employer assures compliance with 20 CFR §653.501, 20 CFR §655.122 and assurances
contained in 20 CFR §655.135. The working conditions will comply with applicable
Federal and State minimum wage, child labor, social security, heaith and safety, tann
labor contractor registration and other employment-related laws. The employer is an
Equal Employment Opportunily employer and will ofter U. S workers at least the same
opportunities, wages, benefits, and working conditions as those which the employer
offers or intends to offer to non-immigrant workers,

This Clearance Order describes the actual terms and conditions of the employment being
offered by Dutton Ranch Corporation, and conteins all the material terms and conditions
of employment for the job opportunities offered through this Clearance Order.

Jtem 2 - Location and Directions to Work Site

Dutton Ranch is a fixed-site grower which owns and controls its work sites and all
agricultural commodities produced at such sites. Dutton Rauch also operates as a
Farm Labor Contractor for specific work sites owned and operated by third parties
but which arc located adjacent to its ficlds and orchards.

Work will be performed at the following Jocations:

Dutton Ranch is located at 10717 Graton Road, Sebastopol, CA, 05472, located in
Sonoma County. See attached for specific work site addresses.

Directions:
US Hwy 101 North to CA Hwy 116 West to Graton Road, Left ou Graton Road, 3 miles

to Ranch facilities.
Itinerary:

Due to the proximity of vineyard sites, the Employer will be working at all locations
simultaneously thronghout the contract period: March 3, 2014, through November 15,

2014,
Item 3 - Location and Deserlption of Employer-Provided Housing,

Housing is provided at the Dutton Ranch location, 10717 Graton Road, Sebastopol, CA,
95472, Directions are the same as above.
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Addendum to Form ETA-790
Dutton Ranch Carporation

Page 9 of 14

apricola, incluyendo azadonar, atando vifias, instalando y quitando accesorios de
manzanas, estacar el vifiedo, sacar la hojas. Los trabajadores usaran tijeras podadoras,
palus para sembrar, las manos para recoger, y cuchillos para la cosecha de uva.

Debe tener experiencia de 3 mescs de trabajo con las uvas de vino y manzanas en vifiedos
y frutales, incluyendo pre-cosecha y el trabajo de la cosecha de manzana y el trabajo de
pre-cosecha de cultivo de uva como se define en esta aplicacién. Los trabajadores
deberan tener 1a habilidad de levantar 45 libras frecuentemente. Los trabajadores deberdn
subir escaleras mientras que detienen bolsas para cosechar manzanas. Se prohibe fumar
en los campos o dormitorios, no podrd padecer de daltonismo debido a que el trabajador
debera distinguir los colores de la cosecha, tener la habilidad de usar tijeras podadoras y
otras herramientas, las condiciones de¢ la vivienda incluyen ¢l no fumar, el uso de
substanciag ilegales, bebidas embriagantes o cualquier tipo de armas en los dormitorios.

El trabajo se lleva a cabo al nire libre en los campos abiertos y podra involucrar la
exposicion al sol, vientos, lodo, polvo, calor, [¥i6 y otros clementos del ambiente normel
del campo. Las temperaturas podran variar de 20 grados Fahrenheit hasta 100 grados
Fahrenheil durante el periodo de empleo. Los trabajadores deberan llegar preparados con
la ropa apropiada y el calzado para las condiciones de trabajo descritas.

Este trabajo podrd implicar la exposicidn a polen de plantas, insectos, plantas nocivas y/o
matcriales de plantas que han sido tratados con acrosoles para controlar insectos y
enfermedades. El empleador curmplird con todos los estindares de protecciones al
trabajador y la re-entrada de restricciones aplicables a las pesticidas y otros quimicos
utilizados en el campo. Los trabajadores también serdn requeridos en cumplir con todos
los cstdndares de proteccion al trabajador y tiempos de re-entrada, Los trabajadores
deberan escuchar, comprender y seguir las instrucciones de los supervisores de Ja
comparila y Jos gerentes.

S¢ espera que los trabajadores mantengan las dreas de trabajo y la propiedad de Ja
compaiifa en una manera limpia y ordenada al no tirar basura. La comida se deberd
comer ¢l las areas asignadas lejos de las estaciones de trabajo.

Se ospera que los trabajadores cumplan con todas las provisiones de esta Orden de
Autorizacién y de las politicas y reglamentos del trabajo, y deberdn llevar a cabo todas
las tarcas asignadas en una manera cficiente. E! no hacerla sujetara al trabajador a los
procedimientos disciplinarios de trabajo.

Todas las reglas e instrucciones dec seguridad se tienen que observar de una forma
meticulosa durante el dia laboral. Todas las reglas y polilicas de Dutton Ranch se tienen
que seguir, hasta el punto que no interfieran con las provisiones de esta Orden de
Aulorizacidn y/o los reglamentos H-2A del Departamenta de Trabajo de los Eslados
Unidos. Una copia de as reglas y politicas aplicables se proporcionaré a cada trabajador
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Addendum to Form ETA-790
Dutton Ranch Corporation

Page 11 of 14

by law will be made which bring the worker's eamings for any pay period below the
applicable statutory federal or state minimum wage,

Pay Periods, Earnings Records and Workers Compensation: Payroll Periods will be
weekly, Workers will be paid on Saturdays. Paychecks will be given directly to the
worker, if still in the employment of the employer, or mailed to (he address on the
worker’'s employment application or any more recent change of address notification
provided by the worker, Photo identification may be required (o teceive a paycheck. In
the event it is necessary for someone other than the worker to pick up the worker’s
paycheck, an authorization form signed by the worker and approved by the worker’s
supervisor must be in the possession of the employer.

The employer will fumish to the worker on each payday a written statement with the
tollowing information, pursuant to 20 CFR sec. 655.122(k):

1. The workers total earnings far the pay period;

2. The workers hourly rate and/or piece rate of pay;

3. The hours of employment offered to the worker (showing offers in
accordance with the Three-fourths guarantee as determined in
paragraph (i) of this section, separate from any hours offered over and
above the guarantee};

4. The hours aclually worked by the worker;

5. An itemization of all deductions made from the worker’s wages,

6. If piece rates are used, the units produced daily,

7. Beginning and ending dates of the pay period; and

8. Thc employers name, address, and FEIN.

Employer assures thal the eamings records required to be retained in its files will be
made available for inspection as set out in 20 CFR 655.122(j)(2).

All employecs are covered by workers compensation insurance in accordance with
California law. This insurance provides payment of medical benefits and time loss
paymenls to a worker who is accidentally injured on the job.

{tem 17 — Trangportation Arrangements

Employer will offer transportation at no cost to workers occupying company provided
housing to the worksite and return on a daily basis, Such transportation will be in
accordance with applicable laws and regulations. The uvse of this transportation is
voluntary and workers are free to use their own transportation, No worker will be
required, as a condition of employment, to utilize the transportation offered by the
Employer. Housing is located on ranch sites and lransportation on site is generally not

required.
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