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KENNETH S. GAINES, ESQ. SBN 049045 
ken@gaineslawfirm.com 
DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
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alex@gaineslawfirm.com 
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evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
27200 Agoura Road, Suite 101 
Calabasas, CA 91301 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff Byron Higuera 
and Proposed Class Counsel 
 

 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA  

 
FOR THE COUNTY OF SAN JOAQUIN 

 
 

BYRON HIGUERA, on behalf of himself 
and a class of similarly situated employees, 
 
                        Plaintiffs,  
 
       v. 
 
INTERNATIONAL BONDED 
COURIERS, INC., a Florida corporation, 
and DOES 1 through 10, inclusive, 
 
                        Defendants. 
 

CASE NO: STK-CV-UOE-2020-8988 
 
Assigned to the Honorable George J. Abdallah, 
Dept. 10A 
 
CLASS ACTION 

DECLARATION OF DANIEL F. GAINES IN 
SUPPORT OF UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS 
ACTION SETTLEMENT  
 
DATE: December 29, 2020;  
              December 30, 2020;  
              December 31, 2020; 
              January 5, 2021; or  
              January 7, 2021   
 
TIME:   9:00 a.m.  
DEPT.:  10A 
 
Action Filed: October 23, 2020 

 
 

I, DANIEL F. GAINES, hereby declare and state as follows: 
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1. I am an attorney duly admitted to the practice of law in the State of California.  I 

am a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Byron Higuera (“Higuera” or 

“Plaintiff”) and proposed Class Counsel in this action.  I have personal knowledge of the facts 

set forth herein and if called as a witness to testify to them, I could and would do so competently. 

Education and Experience: 

2. I obtained my BS degree from the University California at Berkeley in 2003.  I 

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law.  At Virginia, I 

was a member of the editorial board of the Virginia Tax Review.  I was also the recipient of the 

Lacy Armour Scholarship, awarded to recognize academic excellence.  At Virginia, I focused 

my studies on tax and real estate.  I earned my JD and became a member of the California Bar in 

2007. 

4. Since becoming a member of the Bar, I have practiced law with my partner/father, 

Kenneth, at Gaines & Gaines, APLC.  My father has practiced law in California for over 40 

years, emphasizing litigation for the vast majority of his career.  Our current practice specializes 

in litigation, with an emphasis in business, real estate, and employment disputes like this one.  

Over 85% of our practice is devoted to complex employment litigation. 

5. My firm has represented employees in complex employment matters such as this 

one, with an emphasis in wage and hour issues.  I have participated in and have been certified as 

class counsel in dozens of class action matters since my admission to the Bar, including several 

before this Court.  A list of the cases in which I have been appointed as class counsel is attached 

hereto as Exhibit A.   

Factual and Procedural Background: 

6. On January 27, 2020 Plaintiff exhausted the pre-filing requirements of the Labor 

Code Private Attorneys General Act of 2004, Labor Code sections 2698 et seq. (“PAGA”).  

7. Plaintiff’s claims were thereafter tolled based on the Judicial Council’s emergency 

rule 9 regarding the statutes of limitations for filing civil cases during the COVID-19 pandemic.   
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8. On October 23, 2020, following extensive informal discovery and settlement 

negotiations, Plaintiff initiated the Action by filing a Complaint as a class and representative 

action, pursuant to California Code of Civil Code section 382 and PAGA, on behalf of himself 

and all other non-exempt California employees.  The Action asserts class and representative 

action claims against Defendant for (1) failure to pay all wages due, including minimum wage 

and overtime wages (Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5) (2) failure 

to provide rest periods or compensation in lieu thereof (Labor Code § 226.7); (3) failure to 

provide meal periods or compensation in lieu thereof (Labor Code §§ 226.7, and 512); (4) 

knowing and intentional failure to comply with itemized employee wage statement provisions 

(Labor Code §§ 226); (5) failure to timely pay wages due at separation of employment (Labor 

Code §§ 201, 202,203); (6) failure to reimburse employee business expenses (Labor Code § 

2802); (7) violation of Business and Professions Code § 17200, et seq.; and (8) penalties 

pursuant to Labor Code § 2698, et seq. for violations of Labor Code §§ 201-203, 226(a), 226.3, 

226.7, 510, 512, 1174, 1194, 1197, 1197.1, 1198, 1198.5 and 2802 (the “Complaint”).   

9. Defendant denies any liability or wrongdoing of any kind associated with the 

claims alleged in the Action, and further denies that the Action is appropriate for class treatment 

for any purpose other than this settlement.  Defendant contends that it has complied at all times 

with the California Labor Code.  It is Defendant’s position that, if this case were to be litigated, 

class certification would be inappropriate because Plaintiff is not an adequate class 

representative, Plaintiff’s claims are not typical of putative class members, and individual issues 

predominate over class issues.  The Action, the negotiation and execution of this Settlement 

Agreement, and all acts performed or documents executed pursuant to or in furtherance of the 

Settlement Agreement (i) shall not be used as an admission or evidence of wrongdoing on behalf 

of Defendant; (ii) shall not be an admission or evidence of fault on behalf of Defendant in any 

action before a civil, criminal, or administrative agency; and (iii) shall not be deemed to be, and 

may not be used as, an admission or evidence of the appropriateness of these or similar claims 

for class certification in the Action or with respect to any other proceeding.   
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10. The Class Representative contends that Defendant violated the California Labor 

Code and that this case is appropriate for class certification. 

Investigation and Settlement Discussions 

11. My colleagues and I conducted a thorough investigation into the facts and law 

during the prosecution of this class action case, including the exchange of extensive informal 

discovery and the review and verification of statistical data and other facts and information 

provided by Defendant. My colleagues and I investigated the applicable law as applied to the 

facts discovered regarding the alleged claims of Plaintiff and potential defenses thereto, and the 

damages claimed by Plaintiff.   

12. Based on our independent investigation and evaluation, my colleagues and I are of 

the opinion that settlement for the consideration and on the terms set forth in this Settlement 

Agreement is fair, reasonable, and adequate and is in the best interest of the Settlement Class in 

light of all known facts and circumstances, including the risk of significant delay, the risk the 

Settlement Class will not be certified by the Court, and the defenses asserted by Defendant. 

Defendant and its counsel also agree that this settlement is fair and in the best interest of the 

Settlement Class.   

13. The Parties agree that the Settlement Class described herein may be certified for 

settlement purposes only and that this motion for approval seeking, inter alia, certification of the 

Settlement Class is for purposes of the settlement only.  If for any reason the Settlement is not 

approved, including but not limited to the Court denying final approval and/or failing to enter a 

final judgment, the certification will have no force or effect and will immediately be revoked.  

The Parties further agree that certification for purposes of the Settlement is in no way an 

admission that class certification is proper under the more stringent standard applied for 

litigation and that evidence of this limited stipulation for settlement purposes only will not be 

admissible for any purpose in this or any other proceeding. The parties further agree that if the 

Settlement is not approved for any reason, Defendant retains all rights previously available to it, 

and any provisional certification of any class, or the adoption of any procedure herein, shall be 

undone and the Parties restored to their pre-settlement status as if no settlement had been reached 
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and no decisions were made pursuant to it.  In that event, nothing in this Settlement Agreement 

or other papers or proceedings related to the Settlement shall be used as evidence or argument by 

any party, including any Class Members who opt out, concerning whether or not the claims 

advanced in the Complaint may properly be maintained as a class action, whether the purported 

class is ascertainable, or whether my office or the Plaintiff can adequately represent the members 

of the class under applicable law.   

14. The parties jointly prepared the Joint Stipulation of Settlement and Release 

(“Settlement Agreement” or “Settlement”).  A true and correct copy of the Settlement is attached 

hereto as Exhibit B.   

15. Prior to settlement, my office created a comprehensive damage analysis using 

sampling information obtained through informal discovery. This damage analysis reveals that 

the negotiated settlement falls within a realistic range of recovery on class members’ claims.   

16. Plaintiff alleges Defendant failed to pay all overtime wages due during the course 

of employment, in violation of Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5. 

He contends that Defendant failed to pay all minimum and overtime wages earned during the 

course of employment, in violation of Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 

1198.5, when it rounded down the hours reflected on our client’s and other Class Members’ time 

records to pay fewer hours than were actually worked. On a weekly basis, this rounding deprived 

our client and Class Members of significant hours worked.  These failures to pay all minimum 

and overtime wages due constitute violations of Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 

1198 and 1198.5.  The maximum value of this claim is $131,662.50, and perhaps far less based 

on the defenses asserted by Defendant. 

17. Plaintiff also argues that Defendant failed to provide all legally required rest 

periods due to its allegedly improper practices.  Plaintiff contends that Defendant failed to pay 

premium wages to him and Class Members who were denied rest periods, in violation of Labor 

Code § 226.7 and IWC Wage Order No. 9-2001.  Class Members were routinely unable to take a 

10-minute rest period for every four (4) hours of work or major fraction thereof, but were not 

paid premium wages of one hour’s pay for each missed rest period.  Class Members were simply 
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not authorized and unable to take off-duty rest periods during their employment as their rest 

periods were routinely interrupted, they were required to work or otherwise be under 

Defendant’s control during their rest periods, or they were not offered rest periods. This violates 

Labor Code § 226.7 and IWC Wage Order No. 9-2001.  The potential value of this claim is 

approximately $263,325.00, but it was subject to multiple defenses. These defenses to class 

certification and the merits required a discount for settlement purposes.   

18. Plaintiff further contends that Defendant maintained illegal meal period practices.  

Plaintiff contends that Defendant failed to pay premium wages to Class Members who were 

denied proper meal periods, in violation of Labor Code §§ 226.7 and 512 and IWC Wage Order 

9-2001.  Class Members were routinely denied, and not authorized to take, a proper, timely, 

uninterrupted, 30-minute meal period for every shift worked that exceeded five hours, or a 

second proper, timely, uninterrupted, 30-minute meal period for every shift worked that 

exceeded ten hours, but were not paid premium wages of one hour’s pay for each missed first or 

second meal period.  When Class Members did receive a meal period, it would be later he would 

be required to clock out for his meal period and continue working, or it would be interrupted, 

requiring him to perform work duties while he was on his meal period in violation of Labor 

Code §§ 226.7, 510, 512 and 1194.  Plaintiff alleges that Defendant never paid such premiums; 

as a result, the potential value of this claim is approximately $189,594.00.  Defendant asserts 

numerous defenses to this claim based on both the class certification front and on the merits, thru 

requiring a discount for settlement purposes.   

19. Plaintiff further alleges that Defendant failed to reimburse all business-related 

expenses incurred by Class Members, in violation of Labor Code § 2802.  Plaintiff asserts that 

Class Members were required to use their personal cellular phones to perform their work tasks 

for Defendant, but were not fully reimbursed by Defendant for these expenses. This practice 

violates Labor Code § 2802.  The potential value of this claim is approximately $15,000.00.  

Defendant has asserted numerous defenses to this claim as regards both class certification and 

the merits, thus requiring a discount for settlement purposes. 
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20. Plaintiff further alleges that Defendant failed to issue accurately itemized wage 

statements, in violation of Labor Code § 226(a), and seeks penalties as follows: statutory 

penalties of $100 per wage statement pursuant to Labor Code § 226(e) and civil penalties of 

$100 per wage statement pursuant to PAGA. Although Plaintiff could theoretically recover up to 

$200 per allegedly defective wage statement (one civil penalty and one statutory penalty), 

Plaintiff believed it highly unlikely that the Court would permit a double penalty recovery based 

on the technical violation alleged, and believed that a significant discount on the maximum value 

of his PAGA claims was warranted based on the Court’s discretionary power to reduce penalties 

under PAGA.   

21. Indeed, one United States District Court reduced PAGA penalties by 83% for a 

similar wage statement related PAGA claim after a bench trial on the merits.  As to Plaintiff’s 

derivative wage statement claims, it is possible that the Court would find that Defendant 

substantially complied with the requirements of Labor Code section 226(a) such that no penalties 

would be awarded. It is also possible that the Court would agree with Defendant’s position that 

its policies and practices complied with the requirements of California law. In such a case, the 

value of most of Plaintiff’s derivative wage statement claims would be zero.  The potential value 

of this claim is approximately $92,750.00 

22. Plaintiff also sought statutory penalties for waiting time (valued at $295,200.00).  

It is possible that, because Plaintiff would likely be required to prevail on his underlying claims 

for unpaid wages in order to establish a waiting time claim, Plaintiff would not recover on these 

penalties at all.  As a result, Plaintiff gave them little more than nominal value for settlement 

purposes.   

23. The PAGA claims alleged by Plaintiff could be valued at over $238,000.00.  

However, any recovery on these claims is not certain either.  PAGA claims are discretionary, 

such that the Court could decline to award their full value. They are also derivative, so Plaintiff 

must prevail on his underlying Labor Code claims to prevail on these claims. Finally, the Court 

may award far less than the maximum value on these penalty claims, particularly if they 

approach or exceed the value of the underlying wage claims.   
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24. A discount on the maximum value of Class members’ claims was required (and 

warranted) to resolve the matter at this stage of the litigation. Class certification is a substantial 

risk in any class action case. Here, while Plaintiff maintains that the requirements of class 

certification are met, Defendant proffers various arguments why class treatment is not 

appropriate here, including but not limited to that individualized inquiries among class members 

predominate over common ones.  If Defendant was to defeat Plaintiff’s class certification 

motion, there would be no class wide relief whatsoever, and most class members would likely 

not file individual claims.   

25. Defendant strongly contends that its policies and practices do not violate any laws.  

It contends that it provided all required wages in a timely manner.   

26. When the costs and risks of non-certification and loss on the merits are considered, 

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.   

27. The settlement for each participating Class Member is fair, reasonable and 

adequate, given the inherent risk of litigation, the risk relative to class certification and the costs 

of pursuing such litigation.  The settlement shall finally resolve all claims of the Class Members 

as alleged in the Action.   

Class Certification Requirements: 

28. To date, no class has been certified.  The Stipulation of Settlement contains a 

provision pursuant to which we stipulate to the Court’s provisional certification of the 

approximately 140-member Settlement Class but do so for purposes of this settlement only. 

29. Plaintiff contends that class certification is appropriate here.  In this case, the Class 

Members are identifiable from Defendant’s records.  Further, the settlement class is sufficiently 

numerous to warrant certification.  According to Defendant’s records, the Class is comprised of 

approximately 140 members.   

30. The Class Members’ claims all stem from a common source: all Class Members 

allege that Defendant violated the same Labor Code and Wage Order provisions in connection 

with their work for Defendant.  The same Labor Code and Wage Order violations are alleged on 

behalf of all persons encompassed in the settlement class, including claims for: (1) Failure to Pay 
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All Wages Due (Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5); (2) Failure to 

Provide Rest Periods Or Compensation In Lieu Thereof (Labor Code § 226.7; IWC Wage Order 

9-2001); (3) Failure to Provide Meal Periods or Compensation In Lieu Thereof (Labor Code §§ 

226.7 and 512; IWC Wage Order 9-2001); (4) Knowing and Intentional Failure to Comply With 

Itemized Employee Wage Statement Provisions (Labor Code § 226(a), (e), (h)); (5) Failure to 

Pay Wages Due at Separation of Employment (Labor Code §§ 201-203); (6) Failure to 

Reimburse Expenses (Labor Code § 2802); (7) Violation of Business and Professions Code § 

17200; and (8) Penalties Pursuant to Labor Code § 2699(f) for Violations of Labor Code §§ 201-

202, 226(a), 226.7, 510, 512, 1174, 1194, 1197, 1197.1, 1198, and 2802 and Pursuant to Labor 

Code § 2699(a) for Violations of Labor Code §§ 226.3 and 1198.5.  All members of the 

Settlement Class seek the same legal remedies under the same state laws, all related to their 

employment under uniform policies and practices.  Under these circumstances, the commonality 

requirement is satisfied for purposes of certifying the settlement class for settlement.  

31. In this case, the named Plaintiff and proposed Class Representative Byron Higuera 

is a former non-exempt California employee.  Plaintiff alleges the same claims as those that the 

members of the Settlement Class would reasonably be expected to bring based on the course of 

conduct alleged herein.  

32. Plaintiff has also demonstrated that he will aggressively and competently assert the 

interests of the proposed Settlement Class; he has taken an active role in this litigation and has 

no apparent conflicts with other class members. 

Settlement of Claims Pursuant to Labor Code § 2699 et seq. (PAGA) 

33. Concurrently with the filing of this Motion, my office is transmitting the 

Settlement Agreement and these approval documents to the LWDA, in compliance with Labor 

Code § 2699(l)(2).  

 I declare, under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct.  Executed this 20th day of November 2020 at Calabasas, California. 
 
      __________________________ 
      DANIEL F. GAINES
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 

This Settlement Agreement and Release of Claims (“Settlement Agreement”) is made and 

entered into by and between Plaintiff Byron Higuera (“Higuera” or “Plaintiff” or “Class 

Representative”), individually and on behalf of all others similarly situated, and Defendant 

International Bonded Couriers, Inc. (“Defendant”), subject to the terms and conditions herein and 

the Court’s approval (the “Settlement”). 

A. Definitions. 

1. Plaintiff and the Settlement Class (as defined below) and Defendant are collectively 

referred to herein as “the Parties.” 

2. Daniel F. Gaines and Alex P. Katofsky of Gaines & Gaines, APLC are counsel of 

record for Plaintiff.  For purposes of this settlement only, the firm of Gaines & Gaines, APLC shall 

be designated as “Class Counsel.” 

3. The “Action” means the case entitled Byron Higuera, et al., Plaintiffs, v. 

International Bonded Couriers, Inc., And Does 1 Through 10, Inclusive, Defendants,” Case No. 

STK-CV-UOE-2020-8988, pending before the Superior Court of the State of California for the 

County of San Joaquin. 

4.  The “Settlement Class” shall be defined as “all current and former non-exempt 

California employees of Defendant International Bonded Couriers, Inc. employed from January 27, 

2016 through October 31, 2020, who have not signed class action waivers” (the “Class Period”).  

Defendant represents that this Class contains no more than 140 members. 

5. Members of the Settlement Class shall collectively be referred to as a “Class 

Member” or “Class Members.” If such person is incompetent or deceased, “Class” or “Class 

Member” or “Class Members” means the person’s legal guardian, executor, heir, or successor in 

interest.   Any Class Member who files a timely request for exclusion, as detailed below, will be 

excluded from the final Settlement Class.  

B. General. 

1. On January 27, 2020 Plaintiff exhausted the pre-filing requirements of the Labor 

Code Private Attorneys General Act of 2004, Labor Code sections 2698 et seq. (“PAGA”). 
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2. Plaintiff’s claims were thereafter tolled based on the Judicial Council’s emergency 

rule 9 regarding the statutes of limitations for filing civil cases during the COVID-19 pandemic. 

3. On October 23, 2020, following extensive informal discovery and settlement 

negotiations, Plaintiff initiated the Action by filing a Complaint as a class and representative action, 

pursuant to California Code of Civil Code section 382 and PAGA, on behalf of himself and all 

other non-exempt California employees.  The Action asserts class and representative action claims 

against Defendant for (1) failure to pay all wages due, including minimum wage and overtime 

wages (Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5) (2) failure to provide rest 

periods or compensation in lieu thereof (Labor Code § 226.7); (3) failure to provide meal periods 

or compensation in lieu thereof (Labor Code §§ 226.7, and 512); (4) knowing and intentional failure 

to comply with itemized employee wage statement provisions (Labor Code §§ 226); (5) failure to 

timely pay wages due at separation of employment (Labor Code §§ 201, 202,203); (6) failure to 

reimburse employee business expenses (Labor Code § 2802); (7) violation of Business and 

Professions Code § 17200, et seq.; and (8) penalties pursuant to Labor Code § 2698, et seq. for 

violations of Labor Code §§ 201-203, 226(a), 226.3, 226.7, 510, 512, 1174, 1194, 1197, 1197.1, 

1198, 1198.5 and 2802 (the “Complaint”). 

4. Defendant denies any liability or wrongdoing of any kind associated with the claims 

alleged in the Action, and further denies that the Action is appropriate for class treatment for any 

purpose other than this settlement.  Defendant contends that it has complied at all times with the 

California Labor Code.  It is Defendant’s position that, if this case were to be litigated, class 

certification would be inappropriate because Plaintiff is not an adequate class representative, 

Plaintiff’s claims are not typical of putative class members, and individual issues predominate over 

class issues.  The Action, the negotiation and execution of this Settlement Agreement, and all acts 

performed or documents executed pursuant to or in furtherance of the Settlement Agreement (i) 

shall not be used as an admission or evidence of wrongdoing on behalf of Defendant; (ii) shall not 

be an admission or evidence of fault on behalf of Defendant in any action before a civil, criminal, 

or administrative agency; and (iii) shall not be deemed to be, and may not be used as, an admission 
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or evidence of the appropriateness of these or similar claims for class certification in the Action or 

with respect to any other proceeding. 

5. The Class Representative contends that Defendant violated the California Labor 

Code and that this case is appropriate for class certification. 

6. Class Counsel represent that they have conducted a thorough investigation into the 

facts and law during the prosecution of this class action case, including the exchange of extensive 

informal discovery and the review and verification of statistical data and other facts and information 

provided by Defendant.  Counsel for the Parties also represent that they have investigated the 

applicable law as applied to the facts discovered regarding the alleged claims of Plaintiff and 

potential defenses thereto, and the damages claimed by Plaintiff. 

7. Based on their own independent investigation and evaluation, Class Counsel are of 

the opinion (and will so represent to the Court) that settlement for the consideration and on the 

terms set forth in this Settlement Agreement is fair, reasonable, and adequate and is in the best 

interest of the Settlement Class in light of all known facts and circumstances, including the risk of 

significant delay, the risk the Settlement Class will not be certified by the Court, and the defenses 

asserted by Defendant.  Defendant and its counsel also agree (and will so represent to the Court) 

that this settlement is fair and in the best interest of the Settlement Class.   

The Parties agree that the Settlement Class described herein may be certified for settlement 

purposes only and that any motion for approval seeking, inter alia, certification of the Settlement 

Class is for purposes of the settlement only.  If for any reason the Settlement is not approved, 

including but not limited to the Court denying final approval and/or failing to enter a final judgment, 

the certification will have no force or effect and will immediately be revoked.  The Parties further 

agree that certification for purposes of the Settlement is in no way an admission that class 

certification is proper under the more stringent standard applied for litigation and that evidence of 

this limited stipulation for settlement purposes only will not be admissible for any purpose in this 

or any other proceeding. The parties further agree that if the Settlement is not approved for any 

reason, Defendant retains all rights previously available to it, and any provisional certification of 

any class, or the adoption of any procedure herein, shall be undone and the Parties restored to their 
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pre-settlement status as if no settlement had been reached and no decisions were made pursuant to 

it.  In that event, nothing in this Settlement Agreement or other papers or proceedings related to the 

Settlement shall be used as evidence or argument by any party, including any Class Members who 

opt out, concerning whether or not the claims advanced in the Complaint may properly be 

maintained as a class action, whether the purported class is ascertainable, or whether Class Counsel 

or the Plaintiff can adequately represent the members of the class under applicable law.    

C. Terms of Settlement. 

1. Financial Terms of Settlement 

 This shall be an all-in Settlement without a reversion to Defendant.  Class Members do not 

need to submit anything to receive their settlement share. The financial terms of the Settlement are 

as follows: 

(a) Maximum Settlement Amount: The Parties agree to settle this Action for 

a Maximum Settlement Amount of One Hundred Ninety Thousand U.S. Dollars ($190,000.00) 

(“the Maximum Settlement Amount”), non-reversionary in exchange for the full and final 

settlement and release of any and all claims that were made, or that could have been made based 

on the facts alleged in the Complaint in this Action, and subject to the terms and conditions outlined 

in this Settlement Agreement (as defined herein).  The Maximum Settlement Amount will 

constitute adequate consideration for this Settlement and will be made in full and final settlement 

of: (i) the Released Claims (defined below); (ii) Class Counsel’s claim for attorneys’ fees, litigation 

costs and expenses (which includes, without limitation, all such fees and costs incurred to date, as 

well as such fees and costs to be incurred in documenting the settlement, providing any notices 

required as part of the settlement, securing Court approval of the settlement, and obtaining 

judgment in the Action);(iii) the service payment to the Class Representative, as approved by the 

Court; (iv) the payment to the LWDA pursuant to the PAGA claims in the Action; (v) all costs of 

administration, including, without limitation, settlement administration fees and expenses, and all 

employer payroll tax obligations due on wage payments made from the Net Settlement Proceeds; 

and (vi) any other obligation of the Parties under this Settlement Agreement. 

The Maximum Settlement Amount shall increase by $1,357.00 for each additional Class 
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Member in excess of 140.  For example, if the final number of Class Members is 145, the Maximum 

Settlement Amount shall increase to $196,785 (5 x $1,357 + $190,000). 

(b) Net Settlement Proceeds: “Net Settlement Proceeds” is defined as the 

Maximum Settlement Amount less the amounts approved and awarded by the Court for: attorneys’ 

fees and documented litigation costs and expenses incurred or advanced by Class Counsel, the 

service payment to the Class Representative, the payment to the LWDA pursuant to PAGA, the 

costs of administering the settlement, and employer payroll taxes due on wage payments made 

pursuant to this Settlement Agreement. 

(c) Calculation of the Individual Payment Amounts: “Individual Payment 

Amount” means the portion of the Net Settlement Proceeds distributable to each Class Member 

who participates in the Settlement (i.e., who does not submit a valid request for exclusion form).  

The Individual Payment Amounts will be calculated by dividing the Net Settlement Proceeds by 

the total weeks worked by all participating Class Members in California during the Class Period, 

which will yield the applicable weekly rate. The weekly rate shall be multiplied by the number of 

weeks each individual participating Class Member worked for Defendant in California during the 

Class Period to yield their Individual Payment Amount.  Each Participating Settlement Class 

Member who does not opt out will receive an Individual Payment Amount equal to their individual 

weeks worked during the Class Period multiplied by the workweek value. For purposes of clarity, 

Plaintiff will be eligible to receive an Individual Payment Amount subject to the terms and 

condition of this Settlement Agreement. 

i. For tax purposes, each Individual Payment Amount will be 

apportioned (a) 20% as wages (reported on an IRS Form W-2 and subject to applicable 

withholdings); and (b) 80% as penalties and interest (reported on an IRS Form 1099, if required). 

All Individual Payment Amounts paid to Class Members will be subject to any applicable wage 

garnishments, liens, or other legally mandated treatment as required by law. 

(d) PAGA Payments:  The Parties agree that Ten Thousand Dollars 

($10,000.00) shall be allocated to settle Plaintiff’s claims brought pursuant to PAGA.  Of this 

amount, Seventy-Five Percent (75%), or Seven Thousand Five Hundred Dollars ($7,500.00) shall 
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be paid to the LWDA, and Twenty-Five Percent (25%), or Two Thousand Five Hundred Dollars 

($2,500.00) shall be paid to Class Members who have not submitted a valid and timely Request for 

Exclusion Form (defined below) as part of the Net Settlement Proceeds. 

(e) Service Payment to Class Representative:  The amount awarded to the 

Class Representative as a service payment will be set by the Court in its discretion, not to exceed 

Seven Thousand Five Hundred Dollars ($7,500.00) (the “Enhancement Payment”).  This amount 

will be deducted from the Maximum Settlement Amount and will also compensate Mr. Higuera for 

his general release of all claims.  Plaintiff will receive an IRS Form 1099 for his individual 

Enhancement Payment, and will be responsible for correctly characterizing this additional 

compensation for tax purposes and for payment of any taxes owing on said amount.  In the event 

of an audit of Defendant by any state or federal government agency, or if any tax authority should 

dispute the characterization of this compensation, Defendant reserves all rights to indemnification 

permitted by law. Defendant agrees not to dispute or otherwise object to the Enhancement Payment 

if Plaintiff requests $7,500 or less.  Should the Court approve an award of an Enhancement Payment 

in an amount less than is set forth herein, the unapproved portion or portions shall revert to the Net 

Settlement Proceeds.  The Court’s ruling on the request for an Enhancement Payment shall not 

affect the enforceability of this Settlement Agreement or the terms contained herein. The Claims 

Administrator (defined below) will be responsible for distributing the Enhancement Payment out 

of the Maximum Settlement Amount.  

(f) Attorneys’ Fees:  An award to Class Counsel of attorneys’ fees will be 

deducted from the Maximum Settlement Amount in an amount to be set by the Court taking into 

account the settlement award that has been made available for the Settlement Class by the efforts 

of Class Counsel (the “Class Counsel Fees’).  The amount awarded shall not exceed 40% of the 

Maximum Settlement Amount (estimated at $76,000.00 based on a Maximum Settlement Amount 

of $190,000).  An IRS Form 1099 will be issued to Class Counsel with respect to its award of 

attorneys’ fees.  Defendant agrees not to dispute or otherwise object to the attorneys’ fee award 

requested by Class Counsel so long as the request does not exceed 40% of the Maximum Settlement 

Amount. Should the Court approve an award of Class Counsel Fees in an amount less than is set 
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forth herein, the unapproved portion or portions shall revert to the Net Settlement Proceeds.  The 

Court’s ruling on the request for Class Counsel Fees shall not affect the enforceability of this 

Settlement Agreement or the terms contained herein. 

(g) Attorneys’ Costs and Expenses:  Class Counsel will be reimbursed from 

the Maximum Settlement Amount in an amount to be set by the Court for documented out-of-

pocket litigation costs and expenses, not to exceed Five Thousand Dollars ($5,000.00) (the “Class 

Counsel Costs”).  An IRS Form 1099 will be issued to Class Counsel with respect to its award of 

costs and expenses.  Defendant agrees not to dispute or otherwise object to the attorneys’ cost award 

requested by Class Counsel so long as the request does not exceed $5,000. Should the Court 

approve an award of Class Counsel Costs in an amount less than is set forth herein, the unapproved 

portion or portions shall revert to the Net Settlement Proceeds.  The Court’s ruling on the request 

for Class Counsel Costs shall not affect the enforceability of this Settlement Agreement or the terms 

contained herein. 

(h) Settlement Administration Costs:  The fees and other charges of the 

Settlement Administrator to administer the Settlement are expected to total no more than Six 

Thousand Dollars ($6,000.00), and will be paid from the Maximum Settlement Amount.  These 

fees shall include any costs associated with the required tax reporting on any Individual Payment 

Amounts, and the issuing of any and all W-2 and 1099 forms.   

Except as provided in this Settlement Agreement, Defendant shall not be required 

to pay any other expenses, costs, damages or fees incurred by the Plaintiff, by any Class Member, 

or by any of their attorneys, experts, advisors, agents or representatives relating to this Action.  Any 

award of attorneys’ fees, costs, expenses and damages payable hereunder to Class Counsel shall be 

in complete satisfaction of any and all claims for such attorneys’ fees, costs, expenses and damages, 

under state or federal law, which the Plaintiff, the Class, Class Counsel, or any other counsel have 

or may have against Defendant arising out of or in connection with the Action and its settlement, 

including, but not limited to, any claims for attorneys’ fees, costs and expenses involved in litigating 

the Action and in negotiating and implementing this Settlement Agreement, including attorneys’ 

fees, costs and expenses incurred through and after the final disposition and termination of the 
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Action.  Defendant shall not be responsible for distributing or apportioning any award of attorneys’ 

fees and expenses among Class Counsel, and Class Counsel shall defend, hold harmless, and 

indemnify Defendant and their counsel, or any of them, from and against any claims, damages, 

litigation, causes of action, and expenses, including reasonable attorneys’ fees, resulting from any 

action, proceeding, or claim initiated by Class Counsel, involving the apportionment of the award 

of attorneys’ fees, costs, or expenses among the Plaintiff, the Class, and Class Counsel 

(i) Discharge of Obligations, Defendant shall fully discharge its obligations to 

those Class Members to whom they pay a Individual Payment Amount through the Settlement 

Administrator, regardless of whether such payments are actually received and/or negotiated by 

those Class Members.   

(j) Taxes. The Settlement Administrator shall be responsible for ensuring that 

all taxes associated with the Settlement Agreement are timely paid to the appropriate tax authorities.  

The Settlement Administrator’s responsibilities include the following:  (i) filing all federal, state, 

and local tax deductions, (ii) timely and proper filing of all required federal, state, and local forms 

(e.g., 1099s, W-2s, etc.) with the appropriate taxing authorities, and (iii) completing any other steps 

necessary for compliance with any tax obligations of the Settlement under federal, state, and/or 

local law, as applicable.  To verify the Settlement Administrator’s compliance with the foregoing 

withholding and reporting requirements, as soon as administratively practicable, the Settlement 

Administrator shall furnish Class Counsel and counsel for Defendant with copies of all forms 

detailing the payment of taxes (including all 1099 forms and returns) sufficient to prove that such 

payments were properly remitted.  The Settlement Administrator shall provide a final accounting 

declaration adequate to demonstrate full compliance with all duties set forth in this Settlement 

Agreement, including but not limited to tax withholding, payment, and reporting obligations.  All 

of the employer’s share of payroll taxes on any portion of the Settlement where payroll taxes are 

required are to be paid out of the Maximum Settlement Amount.  The Settlement Administrator 

shall also mail the class members who did not exclude themselves a “Notice of Final Approval and 

Entry of Judgment” pursuant to California Rule of Court 3.771 within (sixty) 60 days of the 

Effective Date which states: "This notice is being mailed to all Class Members who did not opt out 
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of the Higuera v. International Bonded Couriers, Inc., et al., class action settlement (San Joaquin 

County Superior Court, Case No. STK-CV-UOE-2020-8988), including you, pursuant to California 

Rule of Court 3.771. This notice is to advise you that that the Court has approved the settlement of 

this matter and entered judgment accordingly." 

(k)   Determination and Payment of Taxes.  The Settlement Administrator 

shall determine the amount of any withholding or taxes to be withheld from each Class Member’s 

Individual Payment Amount.  All such withholdings shall be remitted by the Settlement 

Administrator to the proper governmental taxing authorities.  Each Class Member shall be 

responsible for any tax consequences of any funds paid out to each Class Member pursuant to this 

Settlement Agreement.   

(l) Tax Advice. Each party to this Settlement Agreement, including all Class 

Members (for purposes of this section, the “Acknowledging Party”; and each party to this 

Settlement Agreement other than the Acknowledging Party, an “Other Party”) acknowledges and 

agrees that (1) no provision of this Settlement Agreement, and no written communication or 

disclosure between or among the Parties or their attorneys and other advisers, is or was intended to 

be, nor shall any such communication or disclosure constitute or be construed or be relied upon as, 

tax advice within the meaning of United States Treasury Department Circular 230 (31 CFR Part 

10, as amended); (2) the Acknowledging Party (a) has relied exclusively upon his, her, or its own, 

independent legal and tax advisers for advice (including tax advice) in connection with this 

Settlement Agreement, (b) has not entered into this Settlement Agreement based upon the 

recommendation of any other party or any attorney or advisor to any other party, and (c) is not 

entitled to rely upon any communication or disclosure by any attorney or adviser to any other party 

to avoid any tax penalty that may be imposed on the Acknowledging Party; and (3) no attorney or 

adviser to any other party has imposed any limitation that protects the confidentiality of any such 

attorney’s or adviser’s tax strategies (regardless of whether such limitation is legally binding) upon 

disclosure by the Acknowledging Party of the tax treatment or tax structure of any transaction, 

including any transaction contemplated by this Settlement Agreement t. 
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(m) Benefit Plans. Defendant contends that the amounts paid under this 

Settlement Agreement  will not affect any previously credited hours of service under any employee 

benefit plan, policy or bonus program sponsored by Defendant.  To the extent permitted by the 

terms of any such plans as such exist at the time of the payment, the amounts paid under this 

Settlement Agreement will not form the basis for additional contributions to, benefits under, or any 

other monetary entitlement under, Defendant-sponsored (self-insured or not) employee benefit 

plans, policies or bonus programs.  Any payments made under the terms of this Settlement 

Agreement shall not be applied retroactively, currently or on a going forward basis as salary, 

earnings, wages, or any other form of compensation for the purposes of any of Defendant employee 

benefit plans, policies or bonus programs.  Defendant retains the right to modify the language of its 

employee benefit plans, policies and bonus programs to effect this intent and to make clear that any 

amounts paid pursuant to this Settlement Agreement are not for “hours worked,” “hours paid,” 

“hours of service,” or any similar measuring term as defined by applicable plans, policies and bonus 

programs for the purpose of eligibility, vesting, benefit accrual or any other purpose, and that 

additional contributions or benefits are not required by this Settlement Agreement.  Neither 

Defendant nor Plaintiff are opining on the terms of any such plan, each of which speaks for itself.   

D. Release of Claims. 

1. Release  

Upon the Effective Date, Plaintiff and all Settlement Class members who do not timely opt-

out of this Settlement Agreement pursuant to the terms therein, and all persons purporting to act on 

their behalf or purporting to assert a claim under or through them, including, but not limited to, 

their dependents, attorneys, heirs and assigns, beneficiaries, devisees, legatees, executors, 

administrators, trustees, conservators, guardians, personal representatives, and successors-in-

interest, whether individual, class, representative, legal, equitable, direct or indirect, or any other 

type or in any other capacity (collectively, the “Releasing Parties”)  will be deemed to have fully 

released and discharged Defendant, and any of Defendant’s past, present, and future parents, 

affiliates, subsidiaries, divisions, predecessors, successors, and assigns, and each of their officers, 

directors, board members, trustees, shareholders, employees, agents, attorneys, auditors, 
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accountants, experts, contractors, stockholders, representatives, partners, insurers, reinsurers, and 

other persons acting on their behalf (“Released Parties”) from any and all Released Claims which 

arose during the Class Period.  “Released Claims” are all claims asserted in the Action or any other 

claims that could have been asserted in the Action based on the facts alleged, including but not 

limited to: 1) failure to pay all wages due, including minimum wage and overtime wages (Labor 

Code §§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5) (2) failure to provide rest periods or 

compensation in lieu thereof (Labor Code § 226.7); (3) failure to provide meal periods or 

compensation in lieu thereof (Labor Code §§ 226.7, and 512); (4) knowing and intentional failure 

to comply with itemized employee wage statement provisions (Labor Code §§ 226); (5) failure to 

timely pay wages due at separation of employment (Labor Code §§ 201, 202,203); (6) failure to 

reimburse employee business expenses (Labor Code § 2802); (7) violation of Business and 

Professions Code § 17200, et seq.; and (8) penalties pursuant to Labor Code § 2698, et seq. for 

violations of Labor Code §§ 201-203, 226(a), 226.3, 226.7, 510, 512, 1174, 1194, 1197, 1197.1, 

1198, 1198.5 and 2802 2. 

The Settlement Agreement shall be in full settlement, compromise, release and discharge 

of the Released Claims, and the Released Parties shall have no further or other liability or obligation 

to any member of the Settlement Class or any other Releasing Party with respect to the Released 

Claims, except as expressly provided herein.  The Parties shall agree to an injunction prohibiting 

all Class Members from bringing or participating in any judicial, arbitral or administrative action 

involving the Released Claims. The Plaintiff, and to the fullest extent allowed by law, all Releasing 

Parties, are prohibited from ever asserting a Released Claim and, if applicable, and from 

commencing, joining in, voluntarily assisting in a lawsuit or adversary proceeding against the 

Released Parties, or any of them, based on Released Claims.  Excluded from this prohibition are 

any instances where any individual is legally compelled to testify through service of a subpoena or 

other process. 

\\\ 

\\\ 

\\\ 
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2. Covenant Not to Sue.  

The Plaintiff, and to the fullest extent allowed by law, all Releasing Parties, covenant and 

agree not to ever assert a Released Claim, or to commence, join in, or voluntarily assist in a lawsuit 

or adversary proceeding against the Released Parties, or any of them, arising out of or regarding 

the Released Claims. 

3. No Assignment of Rights.   

The Plaintiff warrants and represents that he has not assigned, transferred, or hypothecated, 

or purported to assign, transfer, or hypothecate to any person or entity any of the Released Claims 

or any rights, claims, or causes of action arising therefrom.  This warranty and representation of 

non-assignment shall survive the execution of this Settlement Agreement and the dismissal of this 

Action.  No Individual Payment Amount or Enhancement Payment shall be paid to any person or 

entity with respect to whom the Plaintiff has assigned, transferred, or hypothecated, or purported 

to assign, transfer, or hypothecate any of the Released Claims, or any rights, claims, or causes of 

action arising out of the Released Claims.  In addition, the Plaintiff shall defend, hold harmless, 

and indemnify the Released Parties, or any of them, from and against any claims, damages, 

litigation, causes of action, and expenses, including reasonable attorneys’ fees, resulting from any 

breach by the Plaintiff of this warranty and representation, or any breach the Plaintiff of his release 

of the Released Claims 

4. Plaintiff’s Release.  

In addition to the Release of Claims in Paragraph D(1), above, and in exchange for the 

Enhancement Payment, Plaintiff Byron Higuera makes the additional following general release of 

all claims, known or unknown.  Plaintiff hereby, for himself and his respective spouse, heirs, current 

and former agent(s), representatives, attorneys, executors, administrators, transferors, transferees, 

successors and assigns, forever releases Defendant and the Released Parties from any and all 

claims, demands, rights, liabilities, suits, rights, costs, losses, debts, and expenses (including back 

wages, penalties,  and attorneys’ fees and costs actually incurred) of any nature whatsoever, from the 

beginning of time through the date of his  signature on this Settlement Agreement, known or unknown, 

suspected or unsuspected, including, but not limited to, all claims arising out of, based upon, or relating 
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to his employment with Defendant or the compensation for, or termination of, such employment.  

Without limiting the generality of the foregoing, Plaintiff expressly releases all claims or rights arising 

out of alleged violations of any contracts, express or implied (including, but not limited to, any contract 

of employment); any contract or covenant of good faith and fair dealing (express or implied); any tort, 

including negligence, fraud, misrepresentation under California Labor Code 970, negligent infliction of 

emotional distress, intentional infliction of emotional distress, and defamation; any “wrongful 

discharge,” “constructive discharge,” and “retaliation” claims; any claims relating to any breach of 

public policy; any legal restrictions on Defendant’s right to discharge employees; and any federal, state, 

or other governmental statute, regulation, or ordinance, including, without limitation: (1) Title VII of 

the Civil Rights Act of 1964 (race, color, religion, sex, and national origin discrimination or harassment, 

including retaliation for reporting discrimination or harassment), as amended; (2) 42 U.S.C. § 1981 

(discrimination), as amended; (3) Equal Pay Act of 1963, 29 U.S.C. § 209(d)(1) (equal pay) , as 

amended; (4) Americans with Disabilities Act, 42 U.S.C. § 12100 et seq. (disability discrimination, as 

amended); (5) Family and Medical Leave Act, 29 U.S.C. § 2601 et seq. (family/medical leave), as 

amended; (6) California Fair Employment and Housing Act, Cal. Gov't Code § 12900 et seq. 

(discrimination or harassment in employment and/or housing, including discrimination or harassment 

based on race, religious creed, color, national origin, ancestry, disability, marital status, sex (including 

pregnancy), sexual orientation, or age, including retaliation for reporting discrimination or harassment), 

as amended; (7) California Family Rights Act, Cal. Gov’t Code § 12945.1 et seq. (family/medical 

leave), as amended; (8) California Labor Code or any Industrial Welfare Commission Wage Order, as 

amended; (9) the Fair Labor Standards Act, 29 U.S.C. § 201 et seq., as amended; (10) Executive Order 

11246 (race, color, religion, sex, and national origin discrimination or harassment); (11) Executive 

Order 11141 (age discrimination); (12) Sections 503 and 504 of the Rehabilitation Act of 1973 

(handicap discrimination); and (13) Employee Retirement Income Security Act of 1974, 29 U.S.C. § 

1000 et seq. (employee benefits).  Workers’ compensation claims are excluded from the General 

Release.  (The release set forth herein shall be referred to hereinafter as the “General Release.”). 

\\\ 

\\\ 
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5. 1542 Waiver 

 With respect to this General Release, Plaintiff stipulates and agrees that, upon the Effective 

Date, Plaintiff Higuera shall be deemed to have, expressly waived and relinquished, to the fullest 

extent permitted by law, the provisions, rights and benefits of Section 1542 of the California Civil 

Code, or any other similar provision under state law, with the exception of workers’ compensation 

claims, which provides: 

 
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS, 
THAT THE CREDITOR OR RELEASING PARTY DOES 
NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER 
FAVOR AT THE TIME OF EXECUTING THE RELEASE, 
AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE 
MATERIALLY AFFECTED HIS OR HER SETTLEMENT 
WITH THE DEBTOR OR RELEASED PARTY. 

 

Accordingly, if the facts relating in any manner to this Settlement are found hereafter to be 

other than or different from the facts now believed to be true, the release of claims contained herein 

shall be effective as to all unknown claims. 

E. Notice and Exclusion Process. 

1. Settlement Administrator 

Subject to approval of the Court, the Parties have agreed that Simpluris, Inc. will serve as a 

neutral third-party claims’ administrator (“Settlement Administrator”) to perform all acts related to 

providing notice to the Settlement Class.  Settlement Administrator shall be responsible for (a) 

printing and distributing the Court-approved Notice of Class Action Settlement (“Class Notice”) to 

all Class Members; (b) administering the settlement; (c) processing exclusions and objections; (d) 

resolving disputes, including handling inquiries about the calculation of Individual Payment 

Amounts to Class Members pursuant to the terms contained in this Settlement Agreement; (e) 

distributing the Maximum Settlement Amount as directed by the Court and set forth herein; (f) tax 

reporting, including establishing the necessary bank accounts and obtaining the necessary tax 

identification number to administer this settlement; (g) providing necessary weekly status reports; 

(h) establishing a central address, hotline telephone number, and facsimile number to receive and 

timely process Class Members’ inquiries; and (h) other duties and responsibilities set forth herein. 
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The Settlement Administrator shall not disburse the settlement funds except as provided 

herein, as ordered by the Court, or as agreed upon, in writing, by counsel for Defendant and Class 

Counsel.  Subject to further orders and/or directions as may be made by the Court, the Settlement 

Administrator is authorized to execute such transactions on behalf of the Class Members as are 

consistent with the terms of this Settlement Agreement. 

The Settlement Administrator shall carbon copy counsel for Defendant on any information 

which it provides to Class Counsel pertaining to Class Members unless those communications 

contain attorney-client privileged information.  Neither Defendant nor the Settlement Administrator 

shall provide the name or related financial information of Class Members to the Plaintiff, Class 

Counsel, any other member of the Class, or to any other person or entity. 

2. Class Member Data; Identification of Class Members 

 Within fifteen (15) calendar days after entry of the order granting preliminary approval of 

this Settlement, Defendant shall provide to the Settlement Administrator a list of all Class Members, 

including their last known addresses, telephone numbers, social security numbers , and their dates 

of employment in California during the Class Period (“Settlement Class Information”). If any party 

or the Settlement Administrator determines, based upon further review of available data, that a 

person previously identified as being a Class Member should not be so included or identifies a 

person who should have been included as a Class Member but was not so included, the Settlement 

Administrator shall promptly delete or add such person as appropriate and immediately notify Class 

Counsel and counsel for Defendant prior to such deletions or additions (and the reasons therefore). 

Other than the obligations set forth in this Settlement Agreement, Defendant shall have no 

additional obligation to identify or locate any members of the Class or have any liability in 

connection with the provision of information to the Settlement Administrator or  

The names, addresses, telephone numbers, and Social Security numbers will only be 

disclosed to the Settlement Administrator and not to Plaintiff’s Counsel.  All information provided 

to the Settlement Administrator will be marked CONFIDENTIAL.  This information shall be kept 

confidential and shall not be disclosed, either in writing or orally, by the Settlement Administrator.  

The Settlement Administrator shall use due care with respect to the storage, custody, use, and/or 
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dissemination of the confidential information.  Such information must be stored in a secure fashion 

and all persons who access the data must agree to keep it confidential. 

3. Notice of Settlement by Mail 

A direct-mail notice to the Class Members (after the Court preliminarily approves the terms 

contained in the Settlement Agreement), informing them of the material terms of the Settlement 

Agreement, why they are receiving the notice and what their options are to receive their portion of 

the Settlement, make an objection, or be excluded from the Settlement,   (“Class Notice”) 

substantially in the form attached hereto as Exhibit 1, and as approved by the Court, shall be sent 

by the Settlement Administrator to the Class Members, by first class mail, within fourteen (14) 

calendar days after Defendant provides the Settlement Administrator with the Settlement Class 

Information.  Attached to the Class Notice will be a request for exclusion form (“Request for 

Exclusion Form”) substantially in the form attached hereto as Exhibit 2. 

The Settlement Administrator will make reasonable efforts to ensure that the Class Notice 

and Request for Exclusion Form are sent to all Class Members.  It will conclusively be presumed 

that if an envelope has not been returned within thirty (30) days of the mailing that the Class 

Member received the Class Notice.  In the event of returned or non-deliverable notices, the 

Settlement Administrator will make reasonable efforts to locate Class Members and re-send the 

notices.  

Each Class Member will be fully advised of the Settlement, the ability to object to the 

Settlement, and the ability to submit a Request for Exclusion Form.  The Class Notice will inform 

the Class Members of the Court-established deadlines for filing objections and a Request for 

Exclusion Form. 

Each Class Notice will contain personalized information setting forth the number of weeks 

each Class Member worked for Defendant in California during the Class Period and their estimated 

Individual Payment Amount, as determined by the Claims Administrator from the information 

provided by Defendant pursuant to this Settlement Agreement.  The Class Notice will also set forth 

IRS W-9 information if required. 
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All Class Members who do not submit a Request for Exclusion Form will be eligible to 

receive an Individual Payment Amount, which shall be mailed to them if and when the Effective 

Date occurs. 

4. Opt-Outs/Requests for Exclusion from the Settlement   

In order to elect not to participate in the Settlement, a Class Member must submit a Request 

for Exclusion Form, and mail it to the Settlement Administrator no later than forty-five (45) 

calendar days after the initial mailing of the Class Notice and Request for Exclusion Form to Class 

Members, unless the Court requires a longer period, in which case the Court ordered exclusion 

period will apply.  The date of the postmark shall be deemed the date of submission.  The timeliness 

of submitted Request for Exclusion Forms will be determined by valid postmark.  If the 45th day 

falls on a Sunday or federal holiday, the time to request exclusion will be extended to the next day 

on which the U.S. Postal Service is open. Any Class Member who submits a valid and timely 

request to be excluded from the Settlement shall no longer be a Class Member, shall be barred from 

participating in this Settlement, shall be barred from objecting to this Settlement, and shall receive 

no benefit whatsoever from this Settlement.   

The deadline for submission of Exclusion Forms shall be extended once by 30 days for 

those Class Members whose Class Notice and Exclusion Form are returned as “undeliverable.”  If 

the 30th day falls on a Sunday or federal holiday, this deadline will be extended to the next day on 

which the U.S. Postal Service is open. 

 The Settlement Administrator will search for additional addresses on returned mail and will 

re-mail the Class Notice and Exclusion Form to an updated address (if any) within 15 days of 

receipt of the returned mail.  The 30-day extended time limit will run from the date of the second 

mailing for those Class Members.  To the extent a Class Notice from the initial mailing is not 

returned within 30 days, it shall be deemed to have been sent to a valid address even if it is thereafter 

returned.  It is the intent of the Parties that reasonable, but not extraordinary, efforts be used to 

locate Class Members.  If the initial Class Notice and Request for Exclusion Form is returned, the 

Settlement Administrator will search using the social security number for a more current address.  

If no address is found within 10 days, no further action is required. 
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The Settlement Administrator will notify the Parties of the total number of valid Request 

for Exclusion Forms within ten (10) calendar days after the deadline for receipt of the Request for 

Exclusion Forms (fifty-five (55) days following the initial mailing of the Class Notice and Request 

for Exclusion Forms to Class Members). 

5. Objection to Settlement 

 In order to object to the settlement, a Class Member must mail his or her objection to the 

Settlement Administrator (referred to as an “Objection to Class Settlement”) no later than forty-

five (45) calendar days after the mailing of the Class Notice and Request for Exclusion Form to 

Class Members, unless the Court requires a longer period, in which case the Court ordered objection 

period will apply.  If the 45th day falls on a Sunday or federal holiday, the time to object to the 

settlement will be extended to the next day on which the U.S. Postal Service is open.  Under no 

circumstances shall the objection deadline be extended for any reason. Class Members are forever 

barred from objecting to the Settlement if they do not file and serve written objections by the 

response deadline.  

 The Objection to Class Settlement will not be valid if it is not timely submitted, and/or if it 

does not meet all five of the requirements listed below.  The date of the postmark on the return 

mailing envelope or fax stamp on the Objection to Settlement shall be the exclusive means used to 

determine whether the Objection to Class Settlement was timely submitted.   

The Objection to Class Settlement must be signed by the Class Member and state: (1) the 

full name of the Class Member; (2) the dates of employment of the Class Member; (3) the last four 

digits of the Class Member’s Social Security number and/or the Employee ID number; (4) the basis 

for the objection; and (5) if the Class Member intends to appear at the final approval hearing.  Class 

Members who fail to make objections in the manner specified above shall be deemed to have 

waived any objections and shall be foreclosed from making any objections (whether by appeal or 

otherwise) to the Settlement.  Class Members who submit a timely Objection to Class Settlement 

will have a right to appear at the final approval hearing in order to have their objections heard by 

the Court.  At no time shall any of the Parties or their counsel seek to solicit or otherwise encourage 

Class Members to file or serve written objections to the Settlement or appeal from the order and 
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final judgment.  Class Counsel shall not represent any Class Members with respect to any such 

objections.  

6. Persons Objecting to the Settlement or Requesting Exclusion in this Action 

Defendant shall not be responsible to Plaintiff or those Class Members who submit an 

Objection to Class Settlement or who submit a Request for Exclusion Form from the Settlement, 

for attorneys’ fees, costs, or expenses of any kind. 

7. Resolution of Disputes Relating to Class Members 

In order to dispute any information on a Class Notice, a Class Member must mail his or her 

dispute to the Settlement Administrator no later than forty-five (45) calendar days after the mailing 

of the Class Notice and Request for Exclusion Form to Class Members, unless the Court requires a 

longer period, in which case the Court ordered objection period will apply.  If the 45th day falls on 

a Sunday or federal holiday, the time to object to the settlement will be extended to the next day on 

which the U.S. Postal Service is open.  Under no circumstances shall the objection deadline be 

extended for any reason. If a Class Member timely disputes any information in his or her Class 

Notice, the Parties’ counsel will make a good faith effort to resolve the dispute informally. The 

Class Member must provide any supporting information and/or documentation to establish the 

accuracy of the Class Member’s contention, and provide all information requested.  If counsel for 

the Parties cannot agree, the Defendant shall also provide its records to the Settlement 

Administrator.  Disputes shall be resolved by the Settlement Administrator, based on a review of 

the records of the Defendant and the Class Member’s records submitted.  The Settlement 

Administrator shall either verify the initial calculation on the Class Notice or provide a corrected 

calculation.  The decision of the Settlement Administrator with regard to the amount of the 

Individual Payment Amount, if any, that the Class Member is entitled to receive shall be final, non-

appealable, and binding on the Class Member and Defendant.    Defendant’s records shall control 

unless Defendant expressly agrees otherwise in an individual case.  In any event, the Settlement 

Administrator will make every effort to resolve any such disputes prior to final approval of this 

Settlement Agreement.   
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8. Declaration of Compliance 

The Settlement Administrator shall provide to the Parties, at least twelve (12) calendar days 

prior to the final approval hearing, or as otherwise ordered by the Court, a declaration of due 

diligence and proof of mailing with regard to the mailing of the Class Notice and Request for 

Exclusion Forms. The Settlement Administrator will also provide to the Parties, at least twelve (12) 

calendar days prior to the final approval hearing, or as otherwise ordered by the Court, a report 

listing the amount of all payments to be made to each Class Member without names or personal 

identifying information.  

9. Effective Date 

Defendant shall deposit the Maximum Settlement Amount with the Settlement 

Administrator no later than ten (10) calendar days after the Effective Date. The effective date of 

this Settlement Agreement (“Effective Date”) is the date the Court signs an order granting final 

approval of the settlement and entering judgment thereon.  If objections to the settlement are filed, 

the Effective Date of the settlement is the sixty-fifth (65th) day after notice of the final approval 

order is mailed, unless an appeal is filed, in which case the Effective Date is the day after (1) the 

settlement is upheld by the Court of Appeals, or (2) all appeals are dismissed or withdrawn. For 

purposes of determining the Effective Date, the Parties agree that only California Courts have 

jurisdiction over any such appeals, except for any appellate procedure over which the United States 

Supreme Court may exercise jurisdiction. 

10. Disbursement of Funds 

The Settlement Administrator shall not disburse the settlement funds except as provided 

herein, as ordered by the Court, or as agreed upon, in writing, by counsel for Defendant and Class 

Counsel.  Subject to further orders and/or directions as may be made by the Court, the Settlement 

Administrator is authorized to execute such transactions on behalf of the Class Members as are 

consistent with the terms of this Settlement Agreement. 

 The Settlement Administrator shall disburse the Maximum Settlement Amount within 

fifteen (15) calendar days after its receipt thereof.  Class Members must cash each of their 

Individual Payment Amount checks within one hundred eighty (180) calendar days after they are 
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mailed by the Settlement Administrator.  The value of any checks uncashed more than one hundred 

eighty (180) days after mailing shall be paid to the State of California State Controller’s Office, to 

be held in the name of the respective Class Member. 

11. Compliance 

 Compliance with the procedures described in this Section shall constitute due and sufficient 

notice to Class Members of this Settlement and the final approval hearing.  Compliance with these 

procedures shall also satisfy the requirements of due process, and nothing else shall be required of 

the Plaintiff, Class Counsel, Defendant, counsel for Defendant, or the Settlement Administrator to 

provide additional notice of the Settlement and the final approval hearing, unless expressly ordered 

by the Court. 

12. Nullification of Settlement 

 Notwithstanding any other provision of this Settlement Agreement, Defendant shall retain 

the right, in the exercise of their sole discretion, to nullify the Settlement within thirty (30) calendar 

days after expiration of the Class Members’ deadline to respond, if more than fifteen percent (15%) 

of Class Members choose to opt out of this Settlement.  Class Counsel and Defendant shall not 

solicit opt-outs, directly or indirectly, through any means.  As a result of any such withdrawal, this 

Settlement Agreement and the Settlement and any action taken or to be taken in connection 

therewith shall be terminated and shall become void and have no further force and effect, except 

for the obligation of Defendant to pay for expenses incurred by the Settlement Administrator in 

connection with the notice and administration of the Settlement on or before the date on which 

Defendant withdraw from the Settlement. 

F. Duties of the Parties Prior to Court Approval. 

Promptly after execution of this Settlement Agreement, Plaintiff shall move the Court for 

preliminary approval of this settlement. Such submission will include such pleadings and evidence 

as may be required for the Court to determine that this Settlement Agreement is fair, adequate, and 

reasonable.  Such submission will also include a draft Notice of Class Settlement and Exlcusion 

Form along with any necessary pleadings.  Plaintiff shall move for an entry of an order 

accomplishing the following: 
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(a) scheduling a fairness hearing on the question of whether the proposed 

settlement should be finally approved as fair, reasonable and adequate as to 

the Class Members; 

(b) approving as to form and content the proposed Class Notice;  

(c) approving as to form and content the proposed Request for Exclusion Form; 

(d) preliminarily certifying the Settlement Class for purposes of settlement; 

(e) preliminarily approving the PAGA payment of $7,500 to the LWDA; 

(f) preliminarily setting attorneys’ fees and costs payable to Class Counsel; 

(g) preliminarily setting the Enhancement Payment to the Class Representative; 

and 

(h) preliminarily approving Simpluris, Inc. as the Settlement Administrator and 

its estimated fees and costs of $6,000 

(i) establishing the procedures and the deadline by which Class Members may 

assert objections to the certification of the Settlement Class and/or to the 

Settlement; 

(j) establishing a deadline for the Parties to submit papers/briefing in response to 

any objections and in support of final approval of the Settlement Agreement. 

The Parties shall submit this Settlement Agreement to the Court and the LWDA in support 

of Plaintiff’s unopposed motion for preliminary approval of the settlement. 

G. Duties of the Parties in Connection with and Following Final Court Approval. 

In connection with the hearing on final approval of the settlement provided for in this 

Settlement Agreement, the Parties will submit a proposed final order no later than ten (10) calendar 

days prior to the scheduled date of the hearing on final approval (unless otherwise ordered by the 

Court): 

(a) approving the settlement, adjudging the terms thereof to be fair, reasonable 

and adequate, and directing consummation of its terms and provisions; 
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(b) confirming certification of the Class for settlement purposes and finding 

that the requirements for class treatment have been met for purposes of the 

Class settlement; 

(c) finding that the dissemination of the Class Notice and Exclusion form in the 

form and manner ordered by the Court was accomplished as directed, met 

the requirements of due process, was the best notice practicable under the 

circumstances, and constituted due and sufficient notice to all persons 

entitled thereto; 

(d) finding that the Plaintiff and Class Counsel herein have fairly and 

adequately represented and protected the interests of the Settlement Class 

at all times in the Action; 

(e) approving Class Counsel’s application for an award of attorneys’ fees and 

reimbursement of documented litigation costs and expenses, the 

Enhancement Payment to the Class Representative, the payment to the 

LWDA, and the costs of administering the settlement; and  

(f) Entering judgment in this Action in accordance with this Stipulation, 

pursuant to Cal. Rules of Court, Rule 3.769(h). 

Class Counsel shall file an application for attorneys’ fees and reimbursement of costs and 

expenses no later than ten (10) calendar days prior to the scheduled date of the hearing on final 

approval (unless otherwise ordered by the Court). 

H. Miscellaneous Provisions: 

1. Voiding the Agreement. 

A failure of the Court to approve any material condition of this Settlement Agreement which 

effects “a fundamental change of the Parties’ settlement,” or if the settlement is reversed or 

materially modified on appellate review, shall render the entire Stipulation of Settlement voidable 

and unenforceable as to all Parties herein at the option of any Party. 

\\\ 

\\\ 
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2. Parties’ Authority. 

The signatories hereto represent that they are fully authorized to enter into this Settlement 

Agreement and bind the Parties hereto to the terms and conditions hereof. 

3. Mutual Full Cooperation. 

The Parties agree to fully cooperate with each other to accomplish the terms of this 

Stipulation of Settlement, including but not limited to, execution of such documents and such other 

action as may reasonably be necessary to implement the terms of this Settlement Agreement.  

Except as otherwise provided herein, neither party, nor any of their attorneys or agents, shall initiate 

any communication with any Class Members for the purpose of encouraging or discouraging them 

to opt-out of the Settlement Class, to participate in the settlement, or to object to the settlement 

contained herein, unless agreed upon by the other party in writing, or if authorized by the Court.  

The Parties to this Settlement Agreement shall use their best efforts, including all efforts 

contemplated by this Settlement Agreement and any other efforts that may become necessary by 

order of the Court, or otherwise, to effectuate this Settlement Agreement and the terms set forth 

herein.  As soon as practicable after execution of this Settlement Agreement, Class Counsel shall, 

with the assistance and cooperation of Defendant and its counsel, take all necessary steps to secure 

the Court’s preliminary and final approval of the settlement. 

4. No Prior Assignments. 

The Parties hereto represent, covenant, and warrant that they have not directly or indirectly, 

assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any person or 

entity any portion of any liability, claim, demand, action, cause of action or rights released and 

discharged by this Stipulation of Settlement. 

5. No Admission. 

Neither the acceptance nor the performance by Defendant of the terms contained in this Settlement 

Agreement nor any of the related negotiations or proceedings is or shall be claimed to be, construed 

as, or deemed a precedent or an admission by Defendant of the truth of any allegations in any 

version of the Complaint.  Defendant denies vigorously, and continue to denies vigorously, each 

and every allegation of liability and wrongdoing that was asserted or could have been asserted by 
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the Plaintiff, and assert that they have substantial factual and legal defenses to all claims alleged by 

the Plaintiff and that the Plaintiff’s claims on behalf of himself and the Settlement Class are without 

merit.  Nevertheless, without admitting any wrongdoing or liability whatsoever, Defendant is 

willing to agree to the terms of the proposed Settlement provided that all of the Released Claims, 

and, where applicable, are settled and compromised, in order to fully resolve all issues relating to 

the subject matter of the Action.  Defendant also concurs that the proposed Settlement is fair, 

reasonable, and adequate. 

6. Non-Evidentiary Use 

Neither this Settlement Agreement nor any of its terms, nor any statements, documents, or 

conduct in the negotiation or drafting of it, shall be offered or used as evidence by the Plaintiff, any 

Class Member (including any individual who requested to be excluded from the Settlement Class), 

Defendant, or its respective counsel, in the Action or any other proceeding, except as is reasonably 

necessary to effectuate the Settlement Agreement’s purpose and terms.  This Settlement Agreement 

may be used by Defendant and/or the Released Persons to prove or defend against any claim 

released herein by any Class Member in any judicial, quasi-judicial, administrative, or 

governmental proceeding.  Nothing in this Settlement Agreement abridges a Class Member’s right 

to file a charge or participate in any manner in an investigation, hearing, or proceeding under the 

laws enforced by Equal Employment Opportunity Commission.   

7. Notices. 

Unless otherwise specifically provided herein, all notices, demands or other 

communications given hereunder shall be in writing and shall be deemed to have been duly given 

as of the fifth business day after mailing by United States registered or certified mail, return receipt 

requested, addressed: 

To Plaintiff and the Settlement Class: 
Daniel F. Gaines, Esq. 
Alex P. Katofsky, Esq. 
GAINES & GAINES, APLC 
27200 Agoura Road, Suite 101 
Calabasas, CA 91301 
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To Defendant: 
Daniel Hoffer, Esq. 
Benjamin J. Herold, Esq. 
VENABLE LLP 
2049 Century Park East, Suite 2300 
Los Angeles, CA 90067 
 

8. Construction. 

The Parties hereto agree that the terms and conditions of this Settlement Agreement are the 

result of lengthy, intensive arms’ length negotiations between the Parties and that this Settlement 

Agreement shall not be construed in favor of or against any Party by reason of the extent to which 

any Party or his or its counsel participated in the drafting of this Settlement Agreement. 

9. Captions and Interpretations. 

Paragraph titles or captions contained herein are inserted as a matter of convenience and for 

reference, and in no way define, limit, extend, or describe the scope of this Settlement Agreement 

or any provision hereof.  Each term of this Settlement Agreement is contractual and not merely a 

recital. 

10. Modification. 

This Settlement Agreement may not be changed, altered, or modified, except in writing and 

signed by the Parties hereto, and approved by the Court.  This Settlement Agreement may not be 

discharged except by performance in accordance with its terms or by a writing signed by each of 

the Parties hereto on their attorneys. 

11. Integration Clause. 

This Settlement Agreement contains the entire agreement between the Parties relating to 

the settlement and transactions contemplated hereby, and all prior or contemporaneous agreements, 

understandings, representations, and statements, whether oral or written and whether by a Party or 

such Party’s legal counsel, are merged herein.  No rights hereunder may be waived except in 

writing. 

\\\ 

\\\ 
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12. Binding on Assigns. 

This Settlement Agreement shall be binding upon and inure to the benefit of the Parties 

hereto and their respective heirs, trustees, executors, administrators, successors and assigns. 

13. Severability. The Parties agree that the provisions of the Settlement Agreement 

regarding the application for Class Counsel Fees and Costs, the Plaintiff’s Enhancement Payment, 

Settlement Administration Costs, and the LWDA Payment are severable from the remainder of 

the Settlement Agreement.  Any denial or reduction in amount by the Court of the application for 

Class Counsel Fees and Costs, the Enhancement Payment, Settlement Administration Costs, or 

the LWDA Payment shall in no way affect the validity and effect of the remainder of this 

Settlement Agreement. 

14. Governing Law. 

All terms of this Settlement Agreement and its exhibits shall be governed by and interpreted 

according to the laws of the State of California, without giving effect to any conflict of law 

principles or choice of law principles. 

15. Signatures of All Class Members Unnecessary to be Binding. 

It is agreed that, because the members of the Settlement Class are numerous, it is impossible 

or impractical to have each Class Member execute this Settlement Agreement.  The Class Notice, 

attached hereto as Exhibit 1, will advise all Class Members of the binding nature of the release 

provided herein and such shall have the same force and effect as if this Settlement Agreement was 

executed by each Class Member. 

16. Counterparts. 

This Settlement Agreement may be executed in counterparts, and when each Party has 

signed and delivered at least one such counterpart, each counterpart shall be deemed an original, 

and when taken together with other signed counterparts, shall constitute one fully-signed Settlement 

Agreement, which shall be binding upon and effective as to all Parties. 

17. Confidentiality 

Until Plaintiff files his motion for preliminary approval of the class action settlement, the 

Parties and their Counsel agree to maintain confidentiality as to the Settlement, including the 
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amount and terms of the Settlement Agreement, except as to spouses, tax or financial advisors, 

attorneys, taxing agencies, or as otherwise required by law. 

18. No Publicity 

Plaintiff and his Counsel will not contact the media about the settlement or respond to any 

inquiries by the media regarding the Settlement, other than to state that the matter was amicably 

settled, and the Court did not find Defendant liable. Plaintiff and his Counsel also will not post any 

information about the Settlement in any advertising or marketing materials, including on social 

media or their firms’ websites. 

19. Extensions of Time 

Without further order of the Court, the Parties hereto may agree in writing to reasonable 

extensions of time to carry out any of the provisions of the Settlement Agreement. 

20. Deadlines Falling on Weekends or Holidays   

To the extent that any deadline set forth in this Settlement Agreement falls on a Saturday, 

Sunday, or legal holiday, that deadline shall be continued until the following business day. 

21. Successors   

This Settlement Agreement shall be binding upon and inure to the benefit of the Parties 

hereto (including Class Members) and their respective heirs, executors, administrators, successors 

and assigns, and upon any corporation, partnership or other entity into or with which any Settling 

Party hereto may merge, combine or consolidate.  As used in the preceding sentence and elsewhere 

throughout this Settlement Agreement, “including” shall mean including without limitation.  

22. Waivers 

The waiver by any party of any breach of this Settlement Agreement shall not be deemed 

or construed as a waiver of any other breach, whether prior, subsequent, or contemporaneous, of 

this Settlement Agreement. 

23. Parties’ Authority   

Each individual signing this Settlement Agreement warrants that he and/or she has the 

authority and is expressly authorized to enter into this Settlement Agreement on behalf of the Party 

for which that individual signs. 
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24. No Rescission On Grounds Of Mistake

The Parties acknowledge that they have made their own investigations of the matters

covered by this Settlement Agreement to the extent they have deemed it necessary to do so. 

Therefore, the Parties agree that they shall not seek to set aside any part of the Settlement 

Agreement on the grounds of mistake.  Moreover, the Parties understand, agree, and expressly 

assume the risk that any fact not recited, contained, or embodied in the Settlement Agreement may 

turn out hereinafter to be other than, different from, or contrary to the facts now known to them or 

believed by them to be true, and further agree that the Settlement Agreement shall be effective in 

all respects notwithstanding and shall not be subject to termination, modification, or rescission by 

reason of any such difference in facts.   

25. Regulation

In the event that any provision in this Settlement Agreement shall be affected by any rule,

regulation, ordinance, order, directive, or statute by any unit of government, whether state, federal, 

or local, such rule, regulation, ordinance, order, directive, or statute shall supersede and take 

precedence over any such provision of this Settlement Agreement to the contrary and in no event 

shall Defendant be in violation of this Settlement Agreement nor shall this Settlement Agreement 

be in any way affected should Defendant take any action or change any of its business practices 

to comply with such state, federal, or local rules, regulations, ordinances, or statutes currently in 

force or enacted in the future.   

Dated: September _____, 2020 By: 
___________________________________ 
       BYRON HIGUERA 
       Plaintiff and Class Representative 

Dated: September _____, 2020 INTERNATIONAL BONDED COURIERS, 
INC. 

By: 
___________________________________ 
Its: ________________________________ 

DocuSign Envelope ID: 697B9E1B-27BF-4BAB-A9AF-EDF84EF3DD7A

October 21, 2020
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APPROVED AS TO FORM AND CONTENT: 

Dated: September _____, 2020 GAINES & GAINES, APLC 

By:__________________________________ 
      Daniel F. Gaines, Esq. 
      Alex P. Katofsky, Esq. 
      Counsel for Plaintiff and Class 
       Representative 

Dated: September _____, 2020 VENABLE LLP 

By:__________________________________ 
      Benjamin J. Herold, Esq. 
      Counsel for Defendant 

October 22, 2020
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APPROVED AS TO FORM AND CONTENT: 

Dated: September _____, 2020 GAINES & GAINES, APLC 

By:__________________________________ 
      Daniel F. Gaines, Esq. 
      Alex P. Katofsky, Esq. 
      Counsel for Plaintiff and Class 
       Representative 

Dated: September _____, 2020 VENABLE LLP 

By:__________________________________ 
 Benjamin J. Herold, Esq. 

      Counsel for Defendant 

DocuSign Envelope ID: 14F902AF-8DA7-4EE7-B8B5-E5BFBD9FDF39

10/20/2020
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN JOAQUIN 

BYRON HIGUERA, on behalf of himself and a 
class of similarly situated employees, 

Plaintiffs, 

       v. 

INTERNATIONAL BONDED COURIERS, 
INC., a Florida corporation, and DOES 1 
through 10, inclusive, 

Defendants. 

CASE NO: ____________ 

NOTICE OF PENDENCY OF CLASS 
ACTION SETTLEMENT AND FINAL 
HEARING 

YOU MAY BE ENTITLED TO RECEIVE MONEY FROM A SETTLEMENT 

A California court authorized this notice.  This is not a solicitation from a lawyer. 

• A settlement has been reached in a class action lawsuit that affects your rights.

• This notice is intended to notify potential Class Members (defined below) of a proposed class
settlement (the “Settlement”) in Higuera v. International Bonded Couriers, Inc., Case No. ---- (the
“Lawsuit”) that is now pending in the San Joaquin County Superior Court (the “Court”).  The
Court has approved this Notice and ordered that it be provided to all class members.

• The Court has not yet decided whether to grant final approval of this settlement.  Payments will
be made only after the Court approves the settlement and only after any appeals are resolved.
Please be patient.  Please do not contact the Court regarding this Notice.

• Your legal rights are affected whether you act or do not act.  Read this notice carefully.
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YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

Do Nothing You do not need to take any action if you wish to receive your 
settlement payment.  If the settlement is approved by the Court, 
you will automatically be mailed a settlement check at the address 
on file with the settlement administrator, Simpluris, Inc. (the 
“Settlement Administrator”).  If you move, you must notify the 
Settlement Administrator of your new address. 

Exclude Yourself Get no payment.  This is the only option that allows you to ever be 
part of any other lawsuit against Defendant about the legal claims 
that were brought in this case. To elect not to participate in the 
Settlement, you must fully submit a valid and timely written 
Request for Exclusion from the Settlement to the Settlement 
Administrator by mail or fax, postmarked or fax stamped by 
[INSERT], following the procedure described in Section 15 
below.    

Object Write to the Court about why you don’t like the settlement. 
You may object to the Settlement in writing, postmarked or fax 
stamped by [INSERT], by following the procedure described 
below in Section 16. 

 

Go to a Hearing Ask to speak in Court about the fairness of the settlement. 

WHY DID YOU RECEIVE THIS NOTICE? 

           The employment records of International Bonded Couriers, Inc. (“IBC”) show that you were 
employed by IBC as a non-exempt employee from January 27, 2016 through October 31, 2020 (the “Class 
Period”). A settlement (the “Settlement”) has been reached in a class action lawsuit against IBC that 
affects your rights.    You are receiving this notice because you may be a member of the Class on whose 
behalf this class action lawsuit has been brought. 

WHAT IS THIS LAWSUIT ABOUT? 

 On September __, 2020, Plaintiff Byron Higuera filed this lawsuit in the San Joaquin County 
Superior Court (the “Lawsuit”). The Lawsuit alleges violations of the California Labor Code.  The Lawsuit 
seeks to certify a class of all current and former non-exempt California employees of IBC employed from 
January 27, 2016 through October 31, 2020 (the “Class Members”). The lawsuit alleges that members of 
the Class were not paid all wages due, were not provided all meal and rest periods or compensation in lieu 
thereof, were not timely issued wages upon separation of employment, were not reimbursed for all 
business expenses, and were not issued accurate and complete wage statements.  It seeks recovery of 
wages, damages, interest, statutory and civil penalties, attorneys’ fees and costs.   

IBC has denied and continues to deny all of the allegations in the Lawsuit.  IBC contends that it has 
complied with the California Labor Code, the California Business & Professions Code, and all similar 
state laws.  IBC further contends that this lawsuit could not be maintained as a class action if it were 
litigated rather than settled.    
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The Parties agree that there is a bona fide dispute as to whether any amounts are owed to Plaintiff and the 
Class Members and neither the Settlement Agreement And Release of Claims (the “Agreement”), nor the 
Settlement-related documents, nor the Settlement shall be construed as an admission of either fact or law 
on any issue by any Party.  
 

The lawyers for the parties are: 

Plaintiff’s Attorneys 
Daniel F. Gaines, Esq. 
Alex P. Katofsky, Esq. 
Gaines & Gaines, APLC 
27200 Agoura Road, Suite 101 
Calabasas, CA 91301 
Phone: (866) 550-0855 

 

IBC’s Attorneys 
Benjamin J. Herold, Esq. 
VENABLE LLP 
2049 Century Park East, Suite 2300 
Los Angeles, CA 90067 
 

SUMMARY OF THE SETTLEMENT 

 A. Why is there a Settlement? 

 After good-faith settlement negotiations, Plaintiff and IBC have agreed to settle this case rather 
than go to trial.  The Court did not decide in favor of Plaintiff or IBC.  Plaintiff believes he would have 
prevailed on his claims at a trial.  IBC does not believe that Plaintiff would have won anything from a 
trial.  But there was no trial.  Instead, both sides agreed to a settlement.  That way, they all avoid the costs, 
risks, and uncertainty of a trial, and the people affected will get compensation.  Plaintiff and Plaintiff’s 
Attorneys think the settlement is fair, reasonable and adequate and in the best interests of all Class 
members. 

 B. Who is in the Settlement Class? 

 The Settlement encompasses a class composed of all current and former non-exempt California 
employees of IBC employed from January 27, 2016 through October 31, 2020. 

C. What does the Settlement provide? 

This Settlement is the result of good-faith, arms-length negotiations between Plaintiff and IBC 
through their respective attorneys, which included formal and informal discovery concerning the 
claims, defenses, and alleged damages at issue in the Lawsuit.  The Settlement represents a 
compromise regarding disputed claims, considering the risks, expenses, and uncertainties of 
continued litigation.  Plaintiff and Plaintiff’s counsel have determined that the Settlement is fair, 
reasonable, and adequate and is in the best interests of the Class Members. 
 
IBC has agreed to make a Settlement payment to all Class Members without the Class Members 
having to do anything to receive the payment.  In return, Class Members who do not timely request 
to be excluded from the Settlement will release any claims they might have against IBC that were 
raised in the lawsuit, or that could have been raised in the lawsuit based on the facts alleged, 
including 1) failure to pay all wages due, including minimum wage and overtime wages (Labor Code 
§§ 510, 1174, 1194, 1197, 1197.1, 1198 and 1198.5) (2) failure to provide rest periods or 
compensation in lieu thereof (Labor Code § 226.7); (3) failure to provide meal periods or 
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compensation in lieu thereof (Labor Code §§ 226.7, and 512); (4) knowing and intentional failure to 
comply with itemized employee wage statement provisions (Labor Code §§ 226); (5) failure to 
timely pay wages due at separation of employment (Labor Code §§ 201, 202,203); (6) failure to 
reimburse employee business expenses (Labor Code § 2802); (7) violation of Business and 
Professions Code § 17200, et seq.; and (8) penalties pursuant to Labor Code § 2698, et seq. for 
violations of Labor Code §§ 201-203, 226(a), 226.3, 226.7, 510, 512, 1174, 1194, 1197, 1197.1, 
1198, 1198.5 and 2802 2. For more information about the claims being released as part of the 
Settlement, see Section D below.   

  1. Maximum Settlement Amount. 

 IBC has agreed to pay $190,000 (the “Maximum Settlement Amount”) to settle the Lawsuit.  The 
following sums will be paid from the Maximum Settlement Amount: (1) $7,500 to the California Labor 
and Workforce Development Agency; (2) Class Counsel’s attorneys’ fees in an amount set by the Court 
not to exceed $76,000 and Class Counsel’s documented litigation costs in an amount set by the Court not 
to exceed $5,000; (3) a service payment to the Class Representative set by the court, not to exceed $7,500, 
for his service in the Action; (4) a reasonable amount set by the Court to the settlement administrator for 
administering the settlement, not to exceed $6,000; and (5) all employer taxes due on wage payments 
made from the Settlement.  The amount of the Maximum Settlement Amount remaining after these 
payments is the “Net Settlement Proceeds.” 

  2. Individual Payment Amount. 

 Your share of the Net Settlement Proceeds will be determined by the formula detailed in section 
E below.  

D. What Are You Giving Up To Get A Payment Or Stay In The Class? 

Upon the Effective Date, Plaintiff and all Settlement Class members who do not timely opt-out 
will be deemed to have fully released and discharged IBC, and any of its past, present, and future parents, 
affiliates, subsidiaries, divisions, predecessors, successors, and assigns, and each of their officers, 
directors, board members, trustees, shareholders, employees, agents, attorneys, auditors, accountants, 
experts, contractors, stockholders, representatives, partners, insurers, reinsurers, and other persons acting 
on their behalf (“Released Parties”) from any and all Released Claims which arose during the Class 
Period (January 27, 2016 through October 31, 2020). 

 
 “Released Claims” are all claims asserted in the Action or any other claims that could have been 

asserted in the Action based on the facts alleged, including but not limited to: 1) failure to pay all wages 
due, including minimum wage and overtime wages (Labor Code §§ 510, 1174, 1194, 1197, 1197.1, 
1198 and 1198.5) (2) failure to provide rest periods or compensation in lieu thereof (Labor Code § 
226.7); (3) failure to provide meal periods or compensation in lieu thereof (Labor Code §§ 226.7, and 
512); (4) knowing and intentional failure to comply with itemized employee wage statement provisions 
(Labor Code §§ 226(a), (e), (h)); (5) failure to timely pay wages due at separation of employment (Labor 
Code §§ 201, 202,203); (6) failure to reimburse employee business expenses (Labor Code § 2802); (7) 
violation of Business and Professions Code § 17200, et seq.; and (8) penalties pursuant to Labor Code § 
2698, et seq. for violations of Labor Code §§ 201-203, 226(a), 226.3, 226.7, 510, 512, 1174, 1194, 1197, 
1197.1, 1198, 1198.5 and 2802. 
 

 
E. How Is My Share Of The Settlement Calculated?  
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 Each participating claimant (those who do not opt out of the Settlement) shall receive an 
“Individual Payment Amount,” which is a portion of the Net Settlement Proceeds distributable to each 
Class Member who participates in the Settlement (i.e., who does not submit a valid request for exclusion 
form).   
 

The Individual Payment Amounts will be calculated by dividing the Net Settlement Proceeds by 
the total weeks worked by all participating Class Members in California during the Class Period, which 
will yield the applicable weekly rate. The weekly rate shall be multiplied by the number of weeks each 
individual participating Class Member worked for IBC in California during the Class Period to yield their 
Individual Payment Amount.  Each Participating Settlement Class Member who does not opt out will 
receive an Individual Payment Amount equal to their individual weeks worked during the Class Period 
multiplied by the workweek value. 

 
For tax purposes, each Individual Payment Amount will be apportioned (a) 20% as wages (reported 

on an IRS Form W-2 and subject to applicable withholdings); and (b) 80% as penalties and interest 
(reported on an IRS Form 1099, if required). All Individual Payment Amounts paid to Class Members 
will be subject to any applicable wage garnishments, liens, or other legally mandated treatment as required 
by law. The Settlement Administrator will provide you with the W-2 and the IRS Form 1099 for these 
portions of your Settlement Payment. As to the Settlement Payment portion that shall be considered wages, 
all amounts required by law to be paid by the Defendants to any federal, state or local tax authority will 
be submitted by the Settlement Administrator.   You will be responsible for correctly characterizing 
this compensation for tax purposes and paying any taxes that may be due on the payment you 
receive. 

 
You should consult a tax professional for more information about your own specific situation.  

 
According to the records of IBC, you worked [_____] weeks while employed in California 

from January 27, 2016 through October 31, 2020.  Based on these weeks worked, you are entitled 
to an Individual Payment Amount of approximately $[_____]. This amount is subject to change 
based on the final ruling of the Court. 
 
 Please be advised that the individual data above is presumed to be correct unless you submit 
documentation proving otherwise.  If you disagree with the data, please submit an explanation and 
evidence in support of your position to the Settlement Administrator no later than _____________, 2020.  
The Parties’ counsel will make a good faith effort to resolve the dispute informally. If counsel for the 
Parties cannot agree, IBC shall also provide its records to the Settlement Administrator.  Disputes shall be 
resolved by the Settlement Administrator, based on a review of the records of IBC and the Class Member’s 
records submitted.  The Settlement Administrator shall either verify the initial calculation on the Class 
Notice or provide a corrected calculation.  The decision of the Settlement Administrator with regard to 
the amount of the Individual Payment Amount, if any, that the Class Member is entitled to receive shall 
be subject to the Court’s review.    IBC’s records shall control unless IBC expressly agrees otherwise in 
an individual case.  In any event, the Settlement Administrator will make every effort to resolve any such 
disputes prior to final approval of the Settlement by the Court. 

 

 

THE SETTLEMENT HEARING 
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 The Court will conduct a final fairness hearing regarding the proposed settlement (the “Final 
Settlement Hearing”) on ________, 2020, at ____________, in the Courtroom of Judge ________ of the 
San Joaquin County Superior Court, located at [Courtroom address].  The Court will determine:  
(i) whether the lawsuit should finally be certified as a class action for settlement purposes; (ii) whether the 
settlement should be given the Court’s final approval as fair, reasonable, adequate and in the best interests 
of the Settlement Class Members; (iii) whether the Settlement Class Members should be bound by the 
terms of the settlement; (iv) the amount of the attorneys’ fees and costs to be awarded to Plaintiff’s 
Attorneys; and (v) the amount that should be awarded to Plaintiff as a service payment.  At the Final 
Settlement Hearing, the Court will hear all properly filed objections, as well as arguments for and against 
the proposed settlement.  You have a right to attend this hearing, but you are not required to do so.  You 
also have the right to hire an attorney to represent you, or to enter an appearance and represent yourself. 

WHAT ARE YOUR OPTIONS? 

• OPTION 1 – DO NOTHING AND PARTICIPATE IN THE SETTLEMENT 

IF YOU TAKE NO ACTION IN RESPONSE TO THIS NOTICE, YOU WILL 
AUTOMATICALLY RECEIVE YOUR SHARE OF THE SETTLEMENT IF IT IS APPROVED 
BY THE COURT.  YOU ARE NEVER REQUIRED TO GO TO COURT OR PAY ANYTHING 
TO THE LAWYERS IN THIS CASE.  If you move, you must update your address with the Settlement 
Administrator.  If you disagree with pre-printed data indicated in section E above, you must submit an 
explanation and/or documentation to the Settlement Administrator to justify your position, postmarked no 
later than [45 days after mailing].  The Settlement Administrator’s address is [Settlement Administrator 
address]. 

• OPTION 2 – OBJECT TO THE SETTLEMENT 

If you wish to remain a Settlement Class Member, but you object to the proposed settlement (or any 
of its terms) and wish the Court to consider your objection at the Final Settlement Hearing, you may object 
to the proposed settlement in writing.  Any objection to the proposed Settlement must be signed by the 
you and state: (1) your full name; (2) the dates of employment of your employment with IBC; (3) the last 
four digits of your Social Security number and/or the Employee ID number; (4) the basis for the objection; 
and (5) if you intend to appear at the final approval hearing.  Class Members who fail to make objections 
in the manner specified above shall be deemed to have waived any objections and shall be foreclosed from 
making any objections (whether by appeal or otherwise) to the Settlement.  If you properly object in 
writing, you may also appear at the Final Approval Hearing, either in person or through an attorney at your 
own expense.  All written objections, supporting papers, and/or notices of intent must contain the 
information described above and clearly identify the case name and number and be mailed to the 
Settlement Administrator at [Settlement Administrator address].  Objections must be postmarked no later 
than ______________ [45 days after mailing]. 

• OPTION 3 – EXCLUDE YOURSELF FROM THE SETTLEMENT 

You have a right to exclude yourself (“opt out”) from the Settlement Class, but if you choose to do so, 
you will not receive any benefits from the proposed settlement.  You will not be bound by a judgment in 
this case and you will have the right to file your own lawsuit against the IBC and pursue your own claims 
in a separate suit.  You can opt out of the Class by completely filling out and mailing the enclosed Request 
for Exclusion Form to the Settlement Administrator at the above-stated address, such that it is postmarked 
no later than ____________ [45 days after mailing]. 

ARE THERE MORE DETAILS ABOUT THE SETTLEMENT? 
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 The above is a summary of the basic terms of the settlement.  For the precise terms and conditions 
of the settlement, you should review the detailed “Settlement Agreement and Release of Claims” which 
is on file with the Clerk of the Court.  The pleadings and other records in the Lawsuit may be examined 
at any time during regular business hours at the Office of the Clerk of the San Joaquin County Superior 
Court, located at [Court address]. 

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact the 
Settlement Administrator at [address], [telephone number] or International Bonded Couriers Class Action 
Settlement. 

 
PLEASE DO NOT TELEPHONE THE COURT FOR INFORMATION ABOUT THIS SETTLEMENT 
OR THE CLAIMS PROCESS.  

BY ORDER OF THE SUPERIOR COURT OF  
 THE STATE OF CALIFORNIA 



 
 
 
 
 
 
 
 

EXHIBIT 2 
  



 

REQUEST FOR EXCLUSION 
 

ONLY COMPLETE THIS REQUEST FOR EXCLUSION FORM IF YOU WANT TO 
OPT OUT OF (NOT PARTICIPATE IN) THE SETTLEMENT OF THE ACTION 
KNOWN AS Byron Higuera, Plaintiff, v. International Bonded Couriers, Inc., And Does 1 
Through 10, Inclusive, Defendants, San Joaquin County Superior Court, Case No. _________.  
IF YOU OPT OUT OF THE SETTLEMENT, YOU WILL NOT RECEIVE ANY 
PORTION OF THE SETTLEMENT AMOUNT. 

I confirm that I was employed by Defendant International Bonded Couriers, Inc. as a non-exempt 
employee in California during the period January 27, 2016 through October 31, 2020. 

I do not wish to receive any payment under the terms of the proposed class action 
settlement or to otherwise participate in the proposed settlement. 

Date:     

Signature:                        

Print Name:                        

Residence Street Address:                                              

City, State and Zip Code:                                              

 

IN ORDER TO BE VALID, THIS REQUEST FOR EXCLUSION FORM MUST BE 
COMPLETED, SIGNED, MAILED BY FIRST CLASS MAIL, AND POSTMARKED ON OR 
BEFORE [45 days after mailing of Notice].  Send this signed request for exclusion form to the 
Settlement Administrator: 
International Bonded Couriers Settlement Administrator 
c/o Simpluris, Inc.  
_____________________ 
_____________________ 
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	SUPERIOR COURT OF THE STATE OF CALIFORNIA
	FOR THE COUNTY OF SAN JOAQUIN
	A. Definitions.
	1. Plaintiff and the Settlement Class (as defined below) and Defendant are collectively referred to herein as “the Parties.”
	2. Daniel F. Gaines and Alex P. Katofsky of Gaines & Gaines, APLC are counsel of record for Plaintiff.  For purposes of this settlement only, the firm of Gaines & Gaines, APLC shall be designated as “Class Counsel.”
	3. The “Action” means the case entitled Byron Higuera, et al., Plaintiffs, v. International Bonded Couriers, Inc., And Does 1 Through 10, Inclusive, Defendants,” Case No. STK-CV-UOE-2020-8988, pending before the Superior Court of the State of Californ...
	4.  The “Settlement Class” shall be defined as “all current and former non-exempt California employees of Defendant International Bonded Couriers, Inc. employed from January 27, 2016 through October 31, 2020, who have not signed class action waivers” ...
	5. Members of the Settlement Class shall collectively be referred to as a “Class Member” or “Class Members.” If such person is incompetent or deceased, “Class” or “Class Member” or “Class Members” means the person’s legal guardian, executor, heir, or ...

	B. General.
	1. On January 27, 2020 Plaintiff exhausted the pre-filing requirements of the Labor Code Private Attorneys General Act of 2004, Labor Code sections 2698 et seq. (“PAGA”).
	2. Plaintiff’s claims were thereafter tolled based on the Judicial Council’s emergency rule 9 regarding the statutes of limitations for filing civil cases during the COVID-19 pandemic.
	3. On October 23, 2020, following extensive informal discovery and settlement negotiations, Plaintiff initiated the Action by filing a Complaint as a class and representative action, pursuant to California Code of Civil Code section 382 and PAGA, on b...
	4. Defendant denies any liability or wrongdoing of any kind associated with the claims alleged in the Action, and further denies that the Action is appropriate for class treatment for any purpose other than this settlement.  Defendant contends that it...
	5. The Class Representative contends that Defendant violated the California Labor Code and that this case is appropriate for class certification.
	6. Class Counsel represent that they have conducted a thorough investigation into the facts and law during the prosecution of this class action case, including the exchange of extensive informal discovery and the review and verification of statistical...
	7. Based on their own independent investigation and evaluation, Class Counsel are of the opinion (and will so represent to the Court) that settlement for the consideration and on the terms set forth in this Settlement Agreement is fair, reasonable, an...

	C. Terms of Settlement.
	1. Financial Terms of Settlement
	This shall be an all-in Settlement without a reversion to Defendant.  Class Members do not need to submit anything to receive their settlement share. The financial terms of the Settlement are as follows:
	(a) Maximum Settlement Amount: The Parties agree to settle this Action for a Maximum Settlement Amount of One Hundred Ninety Thousand U.S. Dollars ($190,000.00) (“the Maximum Settlement Amount”), non-reversionary in exchange for the full and final set...
	(b) Net Settlement Proceeds: “Net Settlement Proceeds” is defined as the Maximum Settlement Amount less the amounts approved and awarded by the Court for: attorneys’ fees and documented litigation costs and expenses incurred or advanced by Class Couns...
	(c) Calculation of the Individual Payment Amounts: “Individual Payment Amount” means the portion of the Net Settlement Proceeds distributable to each Class Member who participates in the Settlement (i.e., who does not submit a valid request for exclus...

	i. For tax purposes, each Individual Payment Amount will be apportioned (a) 20% as wages (reported on an IRS Form W-2 and subject to applicable withholdings); and (b) 80% as penalties and interest (reported on an IRS Form 1099, if required). All Indiv...
	(d) PAGA Payments:  The Parties agree that Ten Thousand Dollars ($10,000.00) shall be allocated to settle Plaintiff’s claims brought pursuant to PAGA.  Of this amount, Seventy-Five Percent (75%), or Seven Thousand Five Hundred Dollars ($7,500.00) shal...
	(e) Service Payment to Class Representative:  The amount awarded to the Class Representative as a service payment will be set by the Court in its discretion, not to exceed Seven Thousand Five Hundred Dollars ($7,500.00) (the “Enhancement Payment”).  T...
	(f) Attorneys’ Fees:  An award to Class Counsel of attorneys’ fees will be deducted from the Maximum Settlement Amount in an amount to be set by the Court taking into account the settlement award that has been made available for the Settlement Class b...
	(g) Attorneys’ Costs and Expenses:  Class Counsel will be reimbursed from the Maximum Settlement Amount in an amount to be set by the Court for documented out-of-pocket litigation costs and expenses, not to exceed Five Thousand Dollars ($5,000.00) (th...
	(h) Settlement Administration Costs:  The fees and other charges of the Settlement Administrator to administer the Settlement are expected to total no more than Six Thousand Dollars ($6,000.00), and will be paid from the Maximum Settlement Amount.  Th...
	Except as provided in this Settlement Agreement, Defendant shall not be required to pay any other expenses, costs, damages or fees incurred by the Plaintiff, by any Class Member, or by any of their attorneys, experts, advisors, agents or representativ...
	(i) Discharge of Obligations, Defendant shall fully discharge its obligations to those Class Members to whom they pay a Individual Payment Amount through the Settlement Administrator, regardless of whether such payments are actually received and/or ne...
	(j) Taxes. The Settlement Administrator shall be responsible for ensuring that all taxes associated with the Settlement Agreement are timely paid to the appropriate tax authorities.  The Settlement Administrator’s responsibilities include the followin...
	(k)   Determination and Payment of Taxes.  The Settlement Administrator shall determine the amount of any withholding or taxes to be withheld from each Class Member’s Individual Payment Amount.  All such withholdings shall be remitted by the Settlemen...
	(l) Tax Advice. Each party to this Settlement Agreement, including all Class Members (for purposes of this section, the “Acknowledging Party”; and each party to this Settlement Agreement other than the Acknowledging Party, an “Other Party”) acknowledg...
	(m) Benefit Plans. Defendant contends that the amounts paid under this Settlement Agreement  will not affect any previously credited hours of service under any employee benefit plan, policy or bonus program sponsored by Defendant.  To the extent permi...


	D. Release of Claims.

	1. Release
	Upon the Effective Date, Plaintiff and all Settlement Class members who do not timely opt-out of this Settlement Agreement pursuant to the terms therein, and all persons purporting to act on their behalf or purporting to assert a claim under or throug...
	The Settlement Agreement shall be in full settlement, compromise, release and discharge of the Released Claims, and the Released Parties shall have no further or other liability or obligation to any member of the Settlement Class or any other Releasin...
	2. Covenant Not to Sue.
	The Plaintiff, and to the fullest extent allowed by law, all Releasing Parties, covenant and agree not to ever assert a Released Claim, or to commence, join in, or voluntarily assist in a lawsuit or adversary proceeding against the Released Parties, o...
	3. No Assignment of Rights.
	The Plaintiff warrants and represents that he has not assigned, transferred, or hypothecated, or purported to assign, transfer, or hypothecate to any person or entity any of the Released Claims or any rights, claims, or causes of action arising theref...
	4. Plaintiff’s Release.
	In addition to the Release of Claims in Paragraph D(1), above, and in exchange for the Enhancement Payment, Plaintiff Byron Higuera makes the additional following general release of all claims, known or unknown.  Plaintiff hereby, for himself and his ...
	5. 1542 Waiver
	With respect to this General Release, Plaintiff stipulates and agrees that, upon the Effective Date, Plaintiff Higuera shall be deemed to have, expressly waived and relinquished, to the fullest extent permitted by law, the provisions, rights and bene...
	E. Notice and Exclusion Process.

	1. Settlement Administrator
	Subject to approval of the Court, the Parties have agreed that Simpluris, Inc. will serve as a neutral third-party claims’ administrator (“Settlement Administrator”) to perform all acts related to providing notice to the Settlement Class.  Settlement ...

	2. Class Member Data; Identification of Class Members
	Within fifteen (15) calendar days after entry of the order granting preliminary approval of this Settlement, Defendant shall provide to the Settlement Administrator a list of all Class Members, including their last known addresses, telephone numbers,...
	The names, addresses, telephone numbers, and Social Security numbers will only be disclosed to the Settlement Administrator and not to Plaintiff’s Counsel.  All information provided to the Settlement Administrator will be marked CONFIDENTIAL.  This in...
	3. Notice of Settlement by Mail
	A direct-mail notice to the Class Members (after the Court preliminarily approves the terms contained in the Settlement Agreement), informing them of the material terms of the Settlement Agreement, why they are receiving the notice and what their opti...
	The Settlement Administrator will make reasonable efforts to ensure that the Class Notice and Request for Exclusion Form are sent to all Class Members.  It will conclusively be presumed that if an envelope has not been returned within thirty (30) days...
	Each Class Member will be fully advised of the Settlement, the ability to object to the Settlement, and the ability to submit a Request for Exclusion Form.  The Class Notice will inform the Class Members of the Court-established deadlines for filing o...
	Each Class Notice will contain personalized information setting forth the number of weeks each Class Member worked for Defendant in California during the Class Period and their estimated Individual Payment Amount, as determined by the Claims Administr...
	All Class Members who do not submit a Request for Exclusion Form will be eligible to receive an Individual Payment Amount, which shall be mailed to them if and when the Effective Date occurs.
	4. Opt-Outs/Requests for Exclusion from the Settlement
	In order to elect not to participate in the Settlement, a Class Member must submit a Request for Exclusion Form, and mail it to the Settlement Administrator no later than forty-five (45) calendar days after the initial mailing of the Class Notice and ...
	The deadline for submission of Exclusion Forms shall be extended once by 30 days for those Class Members whose Class Notice and Exclusion Form are returned as “undeliverable.”  If the 30th day falls on a Sunday or federal holiday, this deadline will b...
	The Settlement Administrator will search for additional addresses on returned mail and will re-mail the Class Notice and Exclusion Form to an updated address (if any) within 15 days of receipt of the returned mail.  The 30-day extended time limit wil...
	The Settlement Administrator will notify the Parties of the total number of valid Request for Exclusion Forms within ten (10) calendar days after the deadline for receipt of the Request for Exclusion Forms (fifty-five (55) days following the initial m...
	5. Objection to Settlement
	In order to object to the settlement, a Class Member must mail his or her objection to the Settlement Administrator (referred to as an “Objection to Class Settlement”) no later than forty-five (45) calendar days after the mailing of the Class Notice ...
	The Objection to Class Settlement will not be valid if it is not timely submitted, and/or if it does not meet all five of the requirements listed below.  The date of the postmark on the return mailing envelope or fax stamp on the Objection to Settlem...
	The Objection to Class Settlement must be signed by the Class Member and state: (1) the full name of the Class Member; (2) the dates of employment of the Class Member; (3) the last four digits of the Class Member’s Social Security number and/or the Em...
	6. Persons Objecting to the Settlement or Requesting Exclusion in this Action
	Defendant shall not be responsible to Plaintiff or those Class Members who submit an Objection to Class Settlement or who submit a Request for Exclusion Form from the Settlement, for attorneys’ fees, costs, or expenses of any kind.
	7. Resolution of Disputes Relating to Class Members
	8. Declaration of Compliance
	The Settlement Administrator shall provide to the Parties, at least twelve (12) calendar days prior to the final approval hearing, or as otherwise ordered by the Court, a declaration of due diligence and proof of mailing with regard to the mailing of ...
	9. Effective Date
	Defendant shall deposit the Maximum Settlement Amount with the Settlement Administrator no later than ten (10) calendar days after the Effective Date. The effective date of this Settlement Agreement (“Effective Date”) is the date the Court signs an or...
	10. Disbursement of Funds
	The Settlement Administrator shall not disburse the settlement funds except as provided herein, as ordered by the Court, or as agreed upon, in writing, by counsel for Defendant and Class Counsel.  Subject to further orders and/or directions as may be ...
	The Settlement Administrator shall disburse the Maximum Settlement Amount within fifteen (15) calendar days after its receipt thereof.  Class Members must cash each of their Individual Payment Amount checks within one hundred eighty (180) calendar da...
	11. Compliance
	Compliance with the procedures described in this Section shall constitute due and sufficient notice to Class Members of this Settlement and the final approval hearing.  Compliance with these procedures shall also satisfy the requirements of due proce...
	12. Nullification of Settlement
	Notwithstanding any other provision of this Settlement Agreement, Defendant shall retain the right, in the exercise of their sole discretion, to nullify the Settlement within thirty (30) calendar days after expiration of the Class Members’ deadline t...
	F. Duties of the Parties Prior to Court Approval.
	Promptly after execution of this Settlement Agreement, Plaintiff shall move the Court for preliminary approval of this settlement. Such submission will include such pleadings and evidence as may be required for the Court to determine that this Settlem...
	(a) scheduling a fairness hearing on the question of whether the proposed settlement should be finally approved as fair, reasonable and adequate as to the Class Members;
	(b) approving as to form and content the proposed Class Notice;
	(c) approving as to form and content the proposed Request for Exclusion Form;
	(d) preliminarily certifying the Settlement Class for purposes of settlement;
	(e) preliminarily approving the PAGA payment of $7,500 to the LWDA;
	(f) preliminarily setting attorneys’ fees and costs payable to Class Counsel;
	(g) preliminarily setting the Enhancement Payment to the Class Representative; and
	(h) preliminarily approving Simpluris, Inc. as the Settlement Administrator and its estimated fees and costs of $6,000
	(i) establishing the procedures and the deadline by which Class Members may assert objections to the certification of the Settlement Class and/or to the Settlement;
	(j) establishing a deadline for the Parties to submit papers/briefing in response to any objections and in support of final approval of the Settlement Agreement.
	The Parties shall submit this Settlement Agreement to the Court and the LWDA in support of Plaintiff’s unopposed motion for preliminary approval of the settlement.


	G. Duties of the Parties in Connection with and Following Final Court Approval.
	In connection with the hearing on final approval of the settlement provided for in this Settlement Agreement, the Parties will submit a proposed final order no later than ten (10) calendar days prior to the scheduled date of the hearing on final appro...
	(a) approving the settlement, adjudging the terms thereof to be fair, reasonable and adequate, and directing consummation of its terms and provisions;
	(b) confirming certification of the Class for settlement purposes and finding that the requirements for class treatment have been met for purposes of the Class settlement;
	(c) finding that the dissemination of the Class Notice and Exclusion form in the form and manner ordered by the Court was accomplished as directed, met the requirements of due process, was the best notice practicable under the circumstances, and const...
	(d) finding that the Plaintiff and Class Counsel herein have fairly and adequately represented and protected the interests of the Settlement Class at all times in the Action;
	(e) approving Class Counsel’s application for an award of attorneys’ fees and reimbursement of documented litigation costs and expenses, the Enhancement Payment to the Class Representative, the payment to the LWDA, and the costs of administering the s...
	(f) Entering judgment in this Action in accordance with this Stipulation, pursuant to Cal. Rules of Court, Rule 3.769(h).

	Class Counsel shall file an application for attorneys’ fees and reimbursement of costs and expenses no later than ten (10) calendar days prior to the scheduled date of the hearing on final approval (unless otherwise ordered by the Court).

	H. Miscellaneous Provisions:
	1. Voiding the Agreement.
	A failure of the Court to approve any material condition of this Settlement Agreement which effects “a fundamental change of the Parties’ settlement,” or if the settlement is reversed or materially modified on appellate review, shall render the entire...
	2. Parties’ Authority.
	The signatories hereto represent that they are fully authorized to enter into this Settlement Agreement and bind the Parties hereto to the terms and conditions hereof.
	3. Mutual Full Cooperation.
	The Parties agree to fully cooperate with each other to accomplish the terms of this Stipulation of Settlement, including but not limited to, execution of such documents and such other action as may reasonably be necessary to implement the terms of th...
	4. No Prior Assignments.
	The Parties hereto represent, covenant, and warrant that they have not directly or indirectly, assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any person or entity any portion of any liability, claim, demand, action...
	5. No Admission.


	Neither the acceptance nor the performance by Defendant of the terms contained in this Settlement Agreement nor any of the related negotiations or proceedings is or shall be claimed to be, construed as, or deemed a precedent or an admission by Defenda...
	6. Non-Evidentiary Use
	7. Notices.
	Benjamin J. Herold, Esq.
	VENABLE LLP
	8. Construction.
	The Parties hereto agree that the terms and conditions of this Settlement Agreement are the result of lengthy, intensive arms’ length negotiations between the Parties and that this Settlement Agreement shall not be construed in favor of or against any...
	9. Captions and Interpretations.
	Paragraph titles or captions contained herein are inserted as a matter of convenience and for reference, and in no way define, limit, extend, or describe the scope of this Settlement Agreement or any provision hereof.  Each term of this Settlement Agr...
	10. Modification.
	11. Integration Clause.
	This Settlement Agreement contains the entire agreement between the Parties relating to the settlement and transactions contemplated hereby, and all prior or contemporaneous agreements, understandings, representations, and statements, whether oral or ...
	12. Binding on Assigns.
	This Settlement Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective heirs, trustees, executors, administrators, successors and assigns.
	13. Severability. The Parties agree that the provisions of the Settlement Agreement regarding the application for Class Counsel Fees and Costs, the Plaintiff’s Enhancement Payment, Settlement Administration Costs, and the LWDA Payment are severable fr...
	14. Governing Law.
	15. Signatures of All Class Members Unnecessary to be Binding.
	It is agreed that, because the members of the Settlement Class are numerous, it is impossible or impractical to have each Class Member execute this Settlement Agreement.  The Class Notice, attached hereto as Exhibit 1, will advise all Class Members of...
	16. Counterparts.
	17. Confidentiality
	18. No Publicity
	19. Extensions of Time
	Without further order of the Court, the Parties hereto may agree in writing to reasonable extensions of time to carry out any of the provisions of the Settlement Agreement.
	20. Deadlines Falling on Weekends or Holidays
	21. Successors
	22. Waivers
	23. Parties’ Authority
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	Neither the acceptance nor the performance by Defendant of the terms contained in this Settlement Agreement nor any of the related negotiations or proceedings is or shall be claimed to be, construed as, or deemed a precedent or an admission by Defenda...
	24. No Rescission On Grounds Of Mistake
	25. Regulation
	In the event that any provision in this Settlement Agreement shall be affected by any rule, regulation, ordinance, order, directive, or statute by any unit of government, whether state, federal, or local, such rule, regulation, ordinance, order, direc...
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	Higuera v Intl Bonded - Class notice FINAL
	 A settlement has been reached in a class action lawsuit that affects your rights.
	 The Court has not yet decided whether to grant final approval of this settlement.  Payments will be made only after the Court approves the settlement and only after any appeals are resolved.  Please be patient.  Please do not contact the Court regar...
	C. What does the Settlement provide?
	D. What Are You Giving Up To Get A Payment Or Stay In The Class?
	Upon the Effective Date, Plaintiff and all Settlement Class members who do not timely opt-out will be deemed to have fully released and discharged IBC, and any of its past, present, and future parents, affiliates, subsidiaries, divisions, predecessors...


	“Released Claims” are all claims asserted in the Action or any other claims that could have been asserted in the Action based on the facts alleged, including but not limited to: 1) failure to pay all wages due, including minimum wage and overtime wag...
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