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1 Plaintiff Abner Quincha PLAINTIFFx on behalf of the people of the State of

2 California and as an aggrieved emplayee acting as a private attarney general under the Labor

3 Code Private Attarney General Act of 2004 2b99 et seq PAGA aniy alleges on

4 information and belief except for his own acts and knawledge which are based an personal

S kriowledge the following

6 INTRODUCTION

7 1 PLAINTIFF brings this actian against Defendant Cafe Rio Inc

8 DEFENDANT seeking only ta recaver PAGA civil penalties for himself and on behalf of
9 all current and former aggrieved emplayees that warked for DEFENDANT PLAINTIFF daes

10 nat seek to recaver anvthing other than penalties as ermitted by Califarnia Labor Code

11 2b99 To the extent that statutory violatians are mentianed for wage violations PLAINTIFF

12 does not seek underlying general andJar special damages far those vialations but simply the

13 civil penalties permitted by California Labor Cade 2699

14 2 California has enacted the PAGA to permit an individual to bring an ac ion on

1 S behalfaf himseif and on behalfof others far PAGA penalties only whieh is the recise and sole

16 nature af this action

17 3 Accordingly PLAINTIFF seeks to obtain all applicable relief for

18 DEFENDANT s violations under PAGA and solely for the relief as permitted by PAGA that

19 is penalties and any atherrelief the Court deems praper pursuant to the PAGA Nothing in this
20 complaint should be construed as attempting to obtain any relief that would nat be available in

21 a PAGA only action

22

23 T IE PARTIES

24 4 Defendant Cafe Rio Inc DEFENDANT is a Corporation that at all relevant

25 times mentioned herein conducted and cantinues to conduct substantial business in the state of

26 California

27 5 DEFENDANT is a fast casualrestaurant chain that specializes in Mexican cuisine

28 6 PLAINTIFF was employed by DEFENDANT in Califarnia from May of 2017
2
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1 to July 27 2019 and was at all times elassified y DE ENDANT as a nan exempt employee

2 paid on an haurly basis and entitled to the legally required meal and rest periads and payment

3 of minimum and overtime wages due far alI time worked

4 7 PLAINTIFF and such persons that may be added from time ta time who satisfy

S the requirements and exhaust the administrative procedures under the Private Attorney General

6 Act brings this Representative Actian on behalf of the State of California with respect to

7 himself and all individuals who worked far DEFENDANT in California and wha were

8 classified as non exempt employees AGGRIEVED EMPLC YEES during the time period

9 of January 2 2019 until a date as determined by the Court the PAGA PERIOD

10 8 PLAINTIFF on behalfofhimselfand all AGGRIEVED EMPLOYEES presently

11 or formerly employed by DEFENDANT during the PAGA PERI4D bringsthis representative

12 action pursuant to Labor Code 2b99 et seg seeking fixed civil penalties for L7EFENDANT s

13 violation of California Labar Code 2Q1 202 203 204 210 226 a 226 7 510 512

14 SS8 a 1 2 1194 1197 1197 I 1198 2802 and tha applicable Wage lJrder s Based upon

1 S the foregoin PLAINTIFF and all AGGRIEVED EMPLOYEE5 are aggrieved employees

16 within the meaning of Labor Code 2699 et seq

17 9 The true names and capacities whether individual carporate subsidiary

18 partnership associate or otherwise ofdefendants DOES 1 through S0 inclusive are presently

19 unknown to PLAINTIFF who therefore sues these Defendants by such fictitiousnames pursuant

20 toCal Civ Proc Cade 474 PLAINTIFF will seek leave to amend this Complaint to allege

21 the true names and capacities of Does 1 thraugh 50 inclusive when they are ascertained

22 PLAINTIFF is informed and believes and based upon that information and beliefalleges that

23 the Defendants named in this Complaint including DC ES 1 through 50 inclusive are

24 responsible in some nanner for one or more Qf the events and happenings that proximately

2S caused the injuries and dainages hereinafter alleged

Zf 10 The agents servants and or employees of the Defendants and each afthern acting

2 7 an behalfaf the Defendants acted within the caurse and scope of his her ar its authority as the

28 agent servant andlar employee of the Defendants and personally participated in the conduct
3
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1 alleged herein on behalf af the Defendants with respect to the conduct alleged herein

2 Cansequently the acts of each Llefendant are legally attributable to the other Defendants and

3 all Defendants are jaintly and severally liable to PLAINTIFF and the other AGGIZIE ED

4 EMPLt3YEES for the loss sustained as a proximate result of the conduct of the Defendants

S agents servants andlor emplayees

6

7 THE C4NDUCT

8 11 Pursuant to the IndustriaiWelfare CommissianWage Qrders DEFENDANTwas

9 required ta pay PLAINTIFF and AGGRIEVED EMPLOYEES for all their time worked

10 meaning the time during which an emplayee is subject to the control of an employer including

11 all the time the employee is sufferedor permitted to work DEFENDANTrequired PLAINTIFF

12 and AGGRIEVED EMPLC YEE5ta work withaut paying them for ail the time they were under

13 DEFENDANT s control Specifically DEFENDANT required PLAINTIFF ta work while

14 clocked out during what was supposed to be PLAINTIFF s off duty meal break PLAINTIFF

1 S was from time to time interrupted by work assignments while clocked aut for vvhat shauld have
16 been PLAINTIFF s aff duty meal break Indeed there were many days where PLATNTIFF did

17 not even receive a partial lunch As a result the PLAINTIFF and other AGGRIEVED

18 EMPLOYEES forfeited minimum wage and overtime compensation by regulariy working

19 withaut their tirne being accurately recorded and withaut compensation at the applicable

20 minimum wage and avertime rates DEFENI ANT s uniform palicy and practice not to pay

21 PLAINTIFF and ather AGGRIEVED EMPLOYEES for all time worked is evidenced by

22 DEFENDANT s business records

23 12 State law provides that empiayees must be paid avertime and meal period

24 premium wages at one and one half times their regular rate of pay PLAINTIFF and other

25 AGGRIEVED EMPLOYEES were compensated at an hourly rate plus incentive pay that was

26 tied to specific elements of an employee s performance

27 13 The second component afPLAINTIFF s andotherAGGRIEVED EMPL4YEES

28 compensationwas DEFENDANT s nan discretionary incentive programthat paid PLAINTIFF
4
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1 and ather AGGRIEVED EMPLOYEES incerS ive wages based on their perforrnance for

2 DEFENDANT The non discretionary incentive program pravided all emplayees paid an an

3 hourly basis with incentive compensatian when the emplayees met the variaus perfarmance

4 goals set by DEFENDANT However when calculating the regular rate afpay in order to pay
S avertime and meal prernium wages to PLAINTIFF and other AGGRIEVED EMPLOYEES

6 DEFBNDANT failed to include the incentive compensation as part of the employees regular

7 rate af pay for purposes of calculating avertime pay and the carrect rate of pay for meal periad

8 premiurnsawed Management and supervisors described the incentive program to potentialand

9 new employees as part ofthe campensation package

10 14 As aresult oftheir rigoraus work schedules PLAINTIFF and otherAGGRIE ED

11 EMPLOYEES were from time to time unable to take thirty 30 minute off duty meal breaks

12 and were not fully relieved of duty for their meal periads PLAINTIFF and other AGGRIEVED

13 EMPLOYEES were required fram time to time to perform work as ordered by DEFENDANT

14 for more than five S hours during some shifts without receiving a meal break Further

1 S DEFENDANT from time to time failed to provide PLAINTIFF and AGGRIEVED

16 EMPL4YEES with a secandoff duty meal period for some workdays in which these employees

17 were required by DEFENDANT to wark ten 10 hours of work PLAINTIFF and other

18 AGGRIEVED EMPLOYEES therefore forfeited meal breaks without additianal compensation

19 and in accordance with DEFENDANT s strict corporate policy and practice DEFENDANT

2Q failed to maintain adequate staffing levels while increasing the production levels for each

21 ernployee at the busy wark sites they operated

22 15 During the PAGA PERIOD PLAINTIFF and atherAGGRIEVED EMPLt YEES

23 were also required from tirne to time to work in excess of four 4 hours withoutbeing provided

24 ten 14 minute rest periods Further these employees were denied their first rest periads of at

25 least ten 10 minutes for some shifts warked of at least two 2 to four 4 hours fram time to

26 time a first and secand rest periad of at least ten 10 minutes for some shifts warked af

27 between six b and eight 8 hours from time to time and a first second and third rest period

28 ofat least ten 1 Q minutes for some shifts worked af ten 10 hours or more fram time to time

5
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1 PLAINTIFF and other AGGRIEVEL EMPLQ YEESYwere also not provided with one hour

2 wages in lieu thereof

3 16 DEFENDANT failed to reimburse and indemnify PLAINTIFF and the ather

4 AGGRIEVED EMPLf3YEES far required business expenses incurredbyPLAINTIFF and other

S AGGRIEVED EMPLOYEES in direct consequence of discharging their duties on behalf of

6 DEFENDANT Under California Labor Code Section 2802 employers are required to

7 indemnify employees for all expenses incurred in the course and scope of their employment

8 Cal Lab Code 2802 expressly states that an employer shall indemnify his or her employee

for all necessary expenditures or lasses incurred by the ernplayee in direct consequence afthe
10 discharge ofhis or her duties or ofhis or her obedience to the directions of the employer even

11 thaugh unlawful unless the employee at the tirne af obeying the directions believed them to

12 be unlawfui

13 17 In the caurse of their employment PLAINTIFF and other AGGRIEVED

14 EMPLOYEES as a business expense were required by DEFENLIANT to use personal cellular

1 S phones as a result afand in furtherance of their jab duties as employees for DEFENDANT but

16 were not reimbursed or indemnified by DEFENDANT far the cost associated with the use of

17 the personal cellular phones for DEFENDANT s benefit DEFENDANT also required

18 PLAINTIFF to personally incur and pay for expenses including butnat limited to all costs and

19 expenses af traveling on behalf of DEFENDANT and in the discharge of their employment

20 duties for DEFENDANT all without reimbursement from the DEFENDANT in violation of

21 Califomia Labor Code Section 2802 As a result in the course af their employment with

22 DEFENDANT PLAINTIFF and other A GRIEVED EMPL4YEES incurred unreimbursed

23 business expenses which included but were not limited ta costs related to the use af their

24 persanal cellular phones and costs related ta traevling all on behalf of and for the benefit of

2S DEFENDANT

26 18 Cal Lab Code 226 provides that every employer shall furnish each afhis or her

2 7 employees with an accurate itemized wage statement in writing showing among other things

28 gross wages earned and all applicable hourly rates in effect during the pay period and the
6
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1 corresponding amount of time worked at each iourly rate DEFENDANT fram time ta time

2 failed to provide ta PLAINTIFF and the AGGRIEVEL EMPLU YEES wage statements that

3 identify the conect gross and net wages earned the applicable number of hours worked and

4 rates of pay as well as all af the wages owed for unpaid missed meal and rest premium pay

S Specifically DEFENDANT violated Section 226 by failing to identify the correct rates of pay

6 and number of hours worked including but not limited to for the Bonus Overtime and

7 iiBonus DBL OT item of pay which is an avertime wage payment DEFENDANT also does

not include the correct rate of premium pay for missed meal periods and paid rest periods on

9 wage statements issued to PLAINTIFF and otherAGGRIEVED EMPLt EES Aside from

10 the violatians listed above in this paragraph DEFENDANTfailed to issue tt PLATNTIFF and

11 otherAGGRIEVED EMPLQYEES an itemized wage statement that lists all the requirements

12 under California Labor Code 226 et seq

13 19 In violation af the applicable sectians of the California Labor Code and the

14 requirements of the Industrial Welfare Commission IWC Wage Order DEFENDANT as

1 S a rnatter ofcompany policy practice and procedure intentionally knowingly and systematically

16 failed ta compensate PLAINTIFF and the other AGGRIEVED EMPLOYEES for missed meal

17 and rest periods Thisuniform palicy and practice ofDEFENDANT is intended to purposefully

18 avoid the payment for a11 time worked as required by California law which allows

19 DEFENDANT to zllegally profit and gain an unfair advantage over competitors who complied

2Q with the law Ta the extent equitable tolling operates to toll claims by the AGGRIEVED

21 EMPLOYEES against DEFENDANT the PAGA PERIOD should be adjusted accordingly

22 20 By reason of this uniform conduct applicable to PLATNTIFF and all

23 AGGRIEVED EMPLOYEES DEFENDANT engaged in a company wide policy andprocedure

24 which failed ta accurately calculate and record a11 missed meal and rest periods by PLAINTIFF

25 and other AGGRIEVED EMPLOYEES The proper recording af these employees missed

26 meal and restbreaks is the I EFENL ANT s burden As a result ofDEFENDANT s intentional

27 disregard of the obligation to meet this burden DEFENDANT failed to properly calculate

28 andJorpay a11 required compensation for workperfarmed by the AGGRIEVED EMPLOYEES
7
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1 and violated the California Labor Code and regulations promulgated thereunder as herein

2 alleged

3 21 All af the conduct and violations alleged herein occurred during the PAGA

4 PERIOD To the extent that any of the canduct and violations alleged herein did not affect
5 PLAINTIFF during the PAGA PERIC D PLAINTIFF seeks penalties for those violations that
6 affected other AGGRIEVED EMPLOYEES pursuant to Carrington v Starbucks Corp 2018

7 AJDAR 12157 Certified for Publication 12 19 18

8
JURISI ICTICIN AND VENUE

9
22 This Courthas urisdiction over this Action pursuant to Califarnia Code ofCivil

10
Procedure Section 410 10

11
23 Venue is praper in this Court pursuant to Califarnia Code af Civil Procedure

12
Sections 395 and 395 5 because PLATNTIFF worked in this County forDEFENDANT resides

13

in this County and DEFENDANT i currently maintains and at all relevant times maintained
14

offices and facilities in this County and ar conducts substantial business in this Caunty and ii
15

committed the wrongful conduct herein alleged in this County against PLAINTIFF and the
16

AGGRIEVED EMPLOYEES
17

18
FIRST AUSE 4F ACTIt3N

19
Far Violatian of the Private Attarneys General Act

20
Cal Lab Cade 2698 et seq

21
By PLAINTIFF and Against All Defendants

22
24 PLAINTIFF incorporates by reference the allegatians set forth in paragraphs

23
1 23 supra as though fully set forth at this point

24
25 PAGA is a mechanism by which the State of California itself can enforce state

25
labor laws through the employee suing under the PAGA who do so as the proxy ar agent of the

26
state s labor law enforcement agencies An action ta recover civil penalties under PAGA is

27
fundamentallya law enforcement action designedto protect the public and not to benefit private

28

8
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BLUMENTH ORDREHAUG BHOWMIK BLOUW LLP
zass c LE c aRn

LA JOLLA CALIFORNIA 9203 7
Web Site www bamlawca corn

San Diega San Francisco Sacramento Los Angeles Riverside Santa Clara 4range Chicaga
Phone 858 551 1223

Fax 858 551 1232

WRITERS E MAIL WRITERS EXT

iVick abamtawca cam
1004

January 2 2Q20
CA1954

VIA ONLINE FILING T LWDA AND CERTIFIED MAIL TQ DEFENDANT

Labor and Warkforce Development Agency Cafe Rio Inc

Online Filing Certified Mail 701922800001 9178274

C T Corporation System

818 West Seventh Street Suite 930

Los Angeles CA 90017

Re Natice OfViolations QfCalifornia LaborCode Sections 201 242

203 204 210 226 a 226 7 510 512 558 a 1 2 1194 119 1197 1

1198 2842 Vialation ofApplicable Industrial Welfare Commission Wage

Order s and Pursuant To California Labor Code Section 2699 5

Dear Sir Madam

Aggrieved Emplayees refers to all individuals who are or previously were
employedby Defendant Cafe Rio Inc in California and classified as non exempt employees
during the time period of January 2 2019 until a date as determined by the Court Our

offices represent PlaintiffAbner Quincha Plaintiff and other Aggrieved Empioyees in

a lawsuit against Defendant Cafe Rio Inc Defendant Plaintiff was employed by
Defendant in California from May of 2017 to Juiy 2 7 2019 as a non exempt employee
entitled to the legally required meal and rest breaks and payrnent for all tirne worked under
Defendant s cantrol Defendant hawever unlawfully failed to record and pay Plaintiff and
other Aggrieved Employees for all of their time worked including rninimum and overtime
wages and for all of their missed meai and rest breaks Piaintiff further contends that

Defendant failed to provide accurate wage statements ta hirn and other Aggrieved
Employees in violation of California Labar Code section 226 a Additionally Plaintiff
contends that Defendant failed to comply with Industrial Wage Order 7 A 3 in that

Defendant failed to keep timerecards showing when Piaintiffbegan and ended each shift and
meal periad Said canduct in addition ta the foregoing as well as the conduct alleged in the
incorporated Complaint violates Labor Cade 201 202 203 204 210 226 a 22b 7

510 512 55 a 1 2 1194 1197 1197 1 1198 2842 Violation of the applicable

Industrial Welfare Commission Wage Order s and is therefare actionable under California
Labar Code section 2699 3



i t

A true and correct copy of he Camplaint by Plaintiff against Defendant which i
identifies the alleged violations ii details the facts and theories which support the alleged

violatians iii details the speci c wark perfarmed by Plaintiff iii sets forth the

peaplelentities dates classifications violations events and actions which are at issue to the
extent known ta Plaintiff and iv sets forth the illegal practices used by Defendant is
attachedhereta This infarmationprovides notice to the Labor and Workfarce Development

Agency afthe facts and theories supporting the alleged violations far the agency s reference
Plaintiff therefore incorporates the allegations of the attached Compiaint into this letter as

if fully set forth herein If the agency needs any further information please do not hesitate
to ask

This notice is provided to enable Plaintiff to proceed with the Camplaint against

Defendant as authorized by Caiifornia Labar Code section2699 et seq The filing fee of 75
is being mailed to the Department af Industrial Relations Accaunting unit with an
identi cation af the Plaintiff the Defendant and the notice The lawsuit cansists af other
Aggrieved Empioyees As caunsel our intention is to vigorausly prasecute the clairns as
alleged in the Complaint and to procure civil penalties as provided by the Private Attorney
Generai Statue of20q4 on behalfof Plaintiff and all Aggrieved Employees

Your earliest respanse to this notice is appreciated If you have any questians of
concerns please do not hesitate to contact me at the above number and address

Respectfully

s Nicholas J De Blouw

Nicholas J De Blouw Esq

K D Drppbox NBB Pending Litigation Cafe Rio Inc Quincha WINSTON LAWGROUF i paga Ol wpd
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1 Plaintiff Abner Quincho PLAINTIFF an i dividual on behalf ofhimself and all

2 other similarlysituated current and former employees alleges on information and belief except

3 for his own acts and knowledge which are based on personal knowledge the following

4

5 THE PARTIES

6 1 Defendant Cafe Rio Inc DEFENDANT is a Corporation that at all relevant

times mentioned herein conducted and continues to conduct substantial business in the state of

g California

9 2 DEFENDANT is a fast casual restaurantchain that specializes in Mexicancuisine

10 3 PLAINTIFF was employed by DEFENDANT in California from May of 2017 to

11 July 27 2019 and was at all times classified by DEFENDANT as a non exempt employee paid

12 on an hourly basis and entitled to the legally required meal and rest periods and payment of

13 minimum and overtime wages due for all time worked

14 4 PLAINTIFF brings this Class Action on behalf ofhimself and a California class

15 defined as all individuals who are or previously were employed byDEFENDANT in California

16 and classified as non exempt employees the CALIFORNIA CLASS at any time during the

1 period beginning four 4 years prior to the filing of this Complaint and ending on the date as

1 g determined by the Court the CALIFORNIA CLASS PERIOD The amount in controversy

19 for the aggregate claim of CALIFORNIA CLASS Members is under five million dollars

20 5 000 000 00

21 5 PLAINTIFF brings this Class Action on behalf of himself and a CALIFORNIA

22 CLASS in order to fully compensate the CALIFORNIA CLASS for their losses incurred during

23 the CALIFORNIA CLASS PERIOD caused by DEFENDANT s uniform policy and practice

24 which failed to lawfully compensate these employees DEFENDANT s uniform policy and

25 practice alleged herein was an unlawful unfair and deceptive business practice whereby

26 DEFENDANTretained and continues to retain wages due PLAINTIFF and the other members

27 of the CALIFORNIA CLASS PLAINTIFF and the other members of the CALIFORNIA

28 CLASS seek an injunction enjoining such conduct by DEFENDANT in the future relief for the

2
CLASS ACTION COMPLAINT



1 named PLAINTIFF and the other members of the CALIFORNIA CLASS who have been

2 economically injured by DEFENDANT s past and current unlawful conduct and all other

3 appropriate legal and equitable relief

4 6 The true names and capacities whether individual corporate subsidiary

5 partnership associate or otherwise of defendants DOES 1 through 50 inclusive are presently

6 unknown to PLAINTIFF who therefore sues these Defendantsby such fictitious names pursuant

to Cal Civ Proc Code 474 PLAINTIFF will seek leave to amend this Complaint to allege

g the true names and capacities of Does 1 through 50 inclusive when they are ascertained

9 PLAINTIFF is informed and believes and basedupon that information and belief alleges that

10 the Defendants named in this Complaint including DOES 1 through 50 inclusive are

11 responsible in some manner for one or more of the events and happenings that proximately

12 caused the injuries and damages hereinafter alleged

13 7 The agents servants and or employees ofthe Defendants and each of them acting

14 on behalf of the Defendants acted within the course and scope of his her or its authority as the

15 agent servant and or employee of the Defendants and personally participated in the conduct

16 alleged herein on behalf of the Defendants with respect to the conduct alleged herein

1 Consequently the acts of each Defendant are legally attributable to the other Defendants and

1 g all Defendants are jointly and severally liable to PLAINTIFF and the other members of the

19 CALIFORNIA CLASS for the loss sustained as a proximate result of the conduct of the

20 Defendants agents servants and or employees

21

22 THE CONDUCT

23 8 Pursuant to the Industrial Welfare Commission Wage Orders DEFENDANTwas

24 required to pay PLAINTIFF and CALIFORNIA CLASS Members for all their time worked

25 meaning the time during which an employee is subject to the control of an employer including

26 all the time the employee is suffered or permitted towork DEFENDANTrequired PLAINTIFF

27 and CALIFORNIA CLASS Members to work without paying them for all the time they were

28 under DEFENDANT s control Specifically DEFENDANT required PLAINTIFF to work

3
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1 while c ocked out during what was suppose to b PLAINTIFF s aff duty meal break

2 PLAINTIFF was from time to time interrupted by work assignments while clocked aut for what

should have been PLAINTIFF s offduty meal break Indeed there were many days where

PLAINTIFF did not even receive a partial lunch As a result the PLAINTIFF and other

5 CALIFORNIA CLASS Mernbers forfeited minimum wage and overtime compensation by

6 regularly working without their time being accurately recordedand without compensation at the

applicable minimum wage and overtime rates DEFENDANT s uniform palicy and practice

not to pay PLAINTIFF and other CALIF RNIA CLASS Members for alt time warked is

evidenced by DEFENDANT s business records

1 9 State law provides that employees must be paid overtime and meal period

1 premium wages at one and one half times their regular rate of pay PLAINTIFF and other

1 CALIFORNIA CLASS Members were compensated at an hourly rate plus incentive pay that

1 was tied to speci c elements of an employee s performance

14 1d The second component of PLAINTIFF s and other CALIFORNIA CLASS

1 Members compensation was DEFENDANT s non discretionary incentive prograrn that paid

PLAINTIFF and other CALIFORNIA CLASS Members incentive wages based on their

7 performance for DEFENDANT The non discretionary incentive program provided a11

employees paid an an haurly basis with incentive compensation when the employees met the

19 various perfarmance goals set by DEFENDANT However when calculating the regular rate

20 of pay in order to pay overtime and meal premium wages ta PLAINTIFF and ather

21 CALIFORNIA CLASS Members DEFENDANT failed to include the incentive compensation

22 as part af the emplayees regular rate of pay for purposes of caiculating overtime pay and the

2 correct rate ofpay for meal period premiums owed Management and supervisars described the

2 incentive program to potential and new employees as part of the compensation package

11 As a result of their rigorous wark schedules PLAINTIFF and other

CALIFORNIA CLASS Members were from time ta time unable to take thirty 30 minute off

27 duty meal breaks and were nat fully relieved of duty for their meal periods PLAINTIFF and

2 other CALIFORNIA CLASS Members were required from time to time to perform work as

4
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1 ordered by DEFENDANT for more than five hour during some shifts without receiving a

2 meal hreak Further DEFENDANT fram time ta time failed ta provide PLAINTIFF and

3 CALIF RNIA CLASS Members with a secc nd off duty meal period for some workdays in

4 which these emplayees were required by DEFENDANT to work ten 10 hours of work

5 PLAINTIFF and othermembers of the CALIFORNIA CLASS therefore forfeited meal breaks

6 without additional compensation and in accordance with DEFENDANT s strict corporatepolicy

7 and practice DEFENDANT failed to maintain adequate staffing levels while increasing the

g praduction levels for each emplayee at the busy work sites they aperated

g 12 During the CALIFORNIA CLASS PERI D PLAINTIFF and other

1 CALIFC RNIA CLASS Members were alsa required from time to time to work in excess of faur

1 4 hours withaut being provided ten 10 minute rest periods Further these ernployees were

2 denied their first rest periods ofat Ieast ten 10 minutes for some shifts worked ofat least two

3 2 ta four 4 hours from time to time a first and second rest period af at Ieast ten 10 minutes

1 for some shifts warked af between six 6 and eight S hours fram time to time and a rst

1 second and third rest periad of at least ten 10 minutes for some shifts worked often 1 Q hours

16 or more from time to time PLAINTIFF and other CALIFORNIA CLASS Members were also

i not provided with ane hour wages in lieu thereof

1 g 13 I7EFENL ANT failed to reimburse and indemnify PLAINTIFF and the other

1 CALIFORNIA CLASS Members for required business expenses incurred by PLATNTIFF and

2Q other CALIFORNIA CLASS Members in direct consequence of discharging their duties on

2I behalfof DEFENDANT Under Califarnia Labor Code Section 2802 employers are required

2z ta indemnify employees far all expenses incurred in the course and scope of their employment

2 Cal Lab Code 2802 expressly states that an employer shall indemnify his or her employee

24 for ali necessary expenditures or losses incurred by the employee in direct consequence of the

z discharge of his or her duties ar ofhis or her abedience ta the directions of the emplayer even

2 though unlawful unless the employee at the time of obeying the directions believed them ta

27 be unlawful

28 14 In the caurse oftheir emplayment PLAINTIFF and otherCALIF4RNIA CLASS

5
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1 Members as a business expense were require by I9EFENDANT to use personal cellular

2 phones as a result af and in furtherance of their jab duties as employees for DEFENDANT but

3 were not reimbursed or indemnified by DEFENDANT for the cost assaciatecl with the use of

the personal cellular phones for DEFENDANT s benefit DEFENDANT also required

5 PLAINTIFF to personally incur and pay for expenses including but not limited to all casts and

6 expenses of traveling on behalf of DEFENDANT and in the discharge of their emplayment

7 duties for DEFENDANT all without reimbursement from the DEFENDANT in violation of

g California Labor Code Sectian 2 02 As a result in the course of their employment with

9 DEFENDANT PLATNTIFF and other members of the CALIFORNIA CLASS incurred

1 unreimbursed business expenses which included butwere not limited to costs relatedto theuse

af their personal cellular phones and costs related to traevling all on behalf of and for the

12 bene t of DEFENDANT

3 1 S CaL Lab Code 226 provides that every emplayer shail furnish each of his or her

1 employees with an accurate itemi ed wage statement in writing showing amang other things

1 gross wages earned and all applicable hourly rates in effect during the pay period and the

16 corresponding amount of time worked at each hourly rate DEFENDANT from time to time

I failed ta provide to PLAINTIFF and the CALIFORNIA CLASS wage statements that identify

1 the correct gross and net wages earned the applicablenumber of hours worked and rates ofpay

1 as well as all of the wages owed for unpaid missed meal and rest premium pay Specifically

2 DEFENDANT violated Section 226 by failing to identify the carrect rates of pay and number

21 of hours warked including butnot limited to for the Bonus Overtime and Bonus DBL OT

22 item of pay which is an overtime wage payment DEFENDANT also does not inciude the

2 correct rate of premium pay fQr rnissed rneal periods and paid rest periods on wage statements

24 issued to PLAINTIFF and other CALIFORNIA CLASS Members Aside frarn the violations

ZS listed abave in this paragraph DEFENDANT faiied to issue to PLAINTIFF and other

2 CALIFQRNIA CLASS members an itemized wage statement that iists all the requirements

2 under California Labor Code 226 et seq

28 16 In violatian of the appiicable sectians of the Califarnia Labor Code and the

6
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1 1

requirements of the Industriat Welfare Commi sion IWC Wage Order DEFENDANT as

a matter ofcompanypalicy practice anc procedure intentionatly knowingly and systematically
failed to compensate PLAINTIFF and the other members of the CALIFORNIA CLASS for

4 missed meal and rest periods This uniform policy and practice of DEFENDANT is intended

S ta purposefully avoid the payment for all time warked as required by California law which

6 allows DEFENDANT to illegally profit and gain an unfair advantage over competitors wha
complied with the law To the extent equitable tolling operates to toll claims by the

g CALIFt RNIA CLASS againstDEFENDANT the CALIFUR NIA CLASS PERIC D should be

adjusted accordingly

14 17 By reason of this uniform conduct applicable ta PLAINTIFF and al1

11 CALIFORNIA CLASS Members DEFENDANT committed acts of unfair competitian in

1 z violation of the California Unfair Competition Law Cal Bus Prof Code 17200 et seq

1 the UCL by engaging in a company wide policy and procedure which failed to accurately
l calculate and record all missed meal and rest periods by PLAINTIFF and other CALIFORNIA

1 CLASS Members The praper recording of these employees missed meal and rest breaks is

I the DEFENDANT s burden As a result af DEFENDANT s intentional disregard of the

17 obligation ta meet this burden I7EFENDANT failed to properly calculate andlor pay all
1 g required compensation far work performed by the members of the CALIFQRNIA CLASS and

1 g violated the California Labor Gode and regulations promulgated thereunder as herein alleged

20 18 Specifically as to PLAINTTFF DEFENDANT failed to provide all the legally
21 required off duty meal and rest breaks ta him as required by the applicable Wage Order and

22 Lalaor Code and failed to pay him ali minimum and avertime wages due to him DEFENDANT

did not have a policy or practice which pravided timely off duty meal and rest breaks to
PLAINTIFF and also faited to compensate PLAINTIFF for his missed mea and rest breaks

25 The nature of the work performed by the PLATNTIFF did nat prevent him rom being relieved
ofall ofhis duties for the legally required off duty meal periods As a result DEFENDANT s

27 failure ta provide PLAINTIFF with the legally required meal periods is evidenced by

28 DEFENDANT s business records As a result of DEFENDANT nat accurately recording all
7
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l missed meal and rest periods andlor minimum nd avertime wages due the wage statements

issued to PLAINTIFF by DEFENDANT violated California law and in partzcular Labor Code

3 Sectian 226 a To date DEFENDANT has yet to pay PLATNTIFF all ofhis wages due to him

4 and DEFENDANT has failed to pay any penalty wages owed to him under Califarnia Labar

5 Code Section 203 The amaunt in controversy far PLAINTIFF individually does not exceed
the sum or value of 75 000

7

g JURISDICTI4N ANI ENUE

19 This Caurt has jurisdiction over this Action pursuant to California Code of Civil

l Procedure Section 410 10 and California Business Professions Code Section 1 2Q3 This

11 action is brought as a Class Action on behalf of PLAINTIFF and similarly situated employees
1 of DEFENDANT pursuant ta Cal Code of Civ Proc 382

1 20 Venue is proper in this Court pursuant to California Code of Civil Procedure

1 Sectians 39 and 395 5 because PLAINTIFF warked in this County for DEFENDANT resides

1 in this County and DEFEN ANT i currently maintains and at a11 relevant times maintained

offices and facilities in this County andlor conducts substantial business in this Caunty and ii
17 committed the wrangful conduct herein alleged in this County against members of the
1 g CALIFORNIA CLASS

19

20 THE CALIFORNIA CLASS

21 21 PLAINTIFF brings the First Cause of Action for Unfair Unlawful and Deceptive

22 Business Practices pursuant ta Cal Bus Praf Code 17200 etseq the UCL as a Class

23 Action pursuant to Cai Code c fCzv Proc 382 on behalf af a Califarnia eiass defined as

a11 individuals who are or prev2ously were employed by DEFENDANT in Galifornia and

5 classified as non exempt employees the CALIFORNIA CLASS at any time during the

26 period beginning four 4 years prior to the filing ofthis Complaint and ending on the date as

2 determined by the Court the CALIFORNIA CLASS PERIOD The amount in cantroversy

28 for the aggregate claim of CALIFORNIA CLASS Members is under ve millian dollars

8
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2 22 To the extent equitable talling operates to tall claims by the CALIFCIRNIA

CLASS against DEFENDANT the CALIFORNIA CLASS PERIOD should be adjusted

accordingly

S 23 DEFENDANT as a matter of company policy practice and procedure and in

vioiation of the applicable Labor Code Industrial Welfare Commission IWC Wage Order

requirements and the applicabie provisians af California law intentionally knowingly and

g wilfuily engaged in a practice whereby DEFENDANT systematically failed to record a1 meal

and rest breaks missed byPLAINTIFF and other CALIF4RNIA CLASS Members even though

1 Q L7EFENDANT enjoyed the benefit of this work required employees to perform this wark and

11 P its or suffers to permit this work

12 24 DEFENDANT has the legal burden to establish that each and every

1 a CALIFORNIA CLASS Member was paid accurately far all meal and rest breaks missed as

14 required by Califarnia laws The DEFENDANT however as a matter of uniform and

1 systematic palicy and procedure faiied ta have in piace during the CALIFC RNIA CLASS

PERIOD and still fails to have in place a policy or practice to ensure that each and every
17 CALIFC3RNIA CLASS Member is paid as requirec by law This cornmon business practice is

1 applicable to each and every CALIFORNIA CLASS Member can be adjudicated on a class

1 g wide basis as unlawful unfair andlor deceptive under Cal Business Professions Code

20 17200 et seq the UCL as causation damages and reliance are not elements of this claim

21 25 The CALIFORNIA CLASS is so numeraus that joinder of all CALIFORNIA

22 CLASS Members is impracticable

23 2b DEFENDANT uniformtyviolated the rights af the CALIFGIRNIA CLASS under

California 1aw by

5 a Cornmitting an act of unfair competition in violation of Cal Bus Prof

6 Code 17200 et seq the UCL by unlawfully unfairly and or

2 deceptively having in place company policies practices and procedures

28 that unifarmly and systematically failed ta record and pay PLAINTIFF

9
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1 and the othermembers of the CALIF4RNIA CLASS for a1I time worked

including rninimum wages awed and overtime wages awed for work

performed by these employees

4 b Committing an act of unfair competition in violation of the UCL by
S failing to provide the PLAINTIFF and the other members of the

6 GALIFORNIA CLAS5 with the legally required meal and rest periods
and

c Violating the Ca ifarnia Unfair Competition Iaws Cal Bus Praf Code

1724Q et seg the UCL by viaiating Cat Lab Cade 2 02 by
lp failing to reimburse PLAINTIFF and the CALIFQRNIA CLASS mernbers

11 with necessary expenses incwrred in the discharge of their job duties

12 27 This Class Action meets the statutoryprerequisites for the maintenance of a Class

1 Action as set forth in Cal Cade of Civ Proc 382 in that

14 a The persons who comprise the CALIFORNIA CLASS are so numerous

1 that the joinder of a11 such persons is impracticable and the disposition of

their ciaims as a class will benefit the parties and the Court

7 b Nearly all factual legal statutory declaratory and injunctive relief issues

g that are raised in this Gomplaint are common ta the CALIFORNIA

ig CLASS will apply uniformly to every member of the CALIFORNIA

20 CLASS

21 c The claims of the representative PLAINTIFF are typical af the claims of

22 each member of the CALIFQRNIA CLASS PLAINTIFF Iike all the

2 ather members af the CALIFC RNIA CLASS was classified as a non

2q exempt emplayee paid on an hourly basis who was subjected to the

DEFENI7ANT s deceptive practice andpolicy which failed to provide the

6 legally required meal and rest periods to the CALIF4RNIA CLASS and

27 thereby systematically underpaid campensation to PLAINTIFF and

28 CALIFORNIA CLASS PLAINTIFF sustained economic injury as a
10
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result of DEFENDANT s emplc yment practices PLAINTIFF and the

2 members of the CALIFORNIA CLASS were and are similarly or

identically harmed by the same unlawful deceptive unfair and pervasive

4 pattern of misconduct engaged in by DEFENDANT and

5 d The representative PLAINTIFF will fairly and adequately represent and

6 protect the interest of the CALIFORNIA CLASS and has retained

counsei wha are campetent and experienced in Class Action litigation

g There are no materiai canflicts between the claims of the representative

PLAINTIFF and the members of the CALIF RNIA CLASS that would

1 p make class certification inappropriate Counsel for the CALIFORNIA

11 CLASS will vigorously assert the claims of all CALIFORNIA CLASS

12 Members

1 28 In additian to meeting the statutary prerequisites to a Class Actian this action is
14 Properly maintained as a Class Action pursuant to Cal Code of Civ Prac 3 2 in that

15 a Without class certificatian and determination af declaratory injunctive
1 statutory and other 1ega1 questions within the class format prosecutian of

7 separate actians byindividual members ofthe CALIFQRNIA CLASS will

g create the risk of

iq 1 Inconsistent or varying adjudications with respect to individual

2Q members of the CALIFORNIA CLASS which would establish

21 incompatible standards of canduct for the parties opposing the
22 CALIFC3RNIA CLASS andlar

2 2 Adjudication with respect ta rndividual members of the

2 CALIFC RNIA CLASS which would as a practical matter be

dispositive af interests of the other members not party to the

2f adjudication or substantially impair or impede their ability to

2 protect their interests

28 b The parties opposing the CALIFORNIA CLASS have acted or refused to

11
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act on grounds generallyapplicab e to the CALIFQRNIA CLASS making

2 appropriate class wide relief with respect to the CALIFORNIA CLASS

as a whole in that DEFENDANT uniformly failed to pay all wages due ta

4 members of the CALIFORNIA CLASS as required by law

S 1 With respect to the First Cause ofActian the final reliefon behalf

ofthe CALIFORNIA CLASS sought does not relate exclusively to
restitution because through this elaim PLAINTIFF seeks

g declaratory relief holding that the DEFENDANT s policy and

practices constitute unfair competition along with declaratory

p relief injunctive relief and incidental equitable relief as may be
11 necessary ta prevent and remedy the canduct declared ta constitute

z unfair competitiar

1 c Comman questions of law and fact exist as to the members af the

14 CALIF4RNIA CLASS with respect to the practices and vialations of

1 California 1aw as listed above and predominate over any question

affecting only individual CALIF TNIA CLASS Members and a C1ass

I Action is superior to ather available methods for the fair and efficient

1 g adjudication af the controversy including consideration o

19 1 The interests of the members of the CALIFORNIA CLASS in

20 individually contralling the prosecutian or defense af separate

21 actions in that the substantial expense of individual actions wi1l be

22 avaided to recover the relatively small amount of economic lasses

23 sustained bythe individual CALIFQRNIA CLASS Members when

compared to the substantial expense and burden of individual

5 prosecution ofthis litigation

26 2 Class certification will obviate the need for unduly duplicative

27 litigatian that would create the risk of

28 A Inconsistent or varying adjudications with respect to

12
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individual rr embers of the CALIF RNIA CLASS which

2 wauld establish incompatible standards of conduct for the

DEFENI7ANT andlar

4 B Adjudications with respect to individual members of the

5 CALIFORNIA CLASS would as a practical matter be

6 dispositive ofthe interests ofthe other members not parties

to the adjudication or substantially impair ar impede their

ability to protect their interests

3 in the cantext of wage litigation because a substantial number of

1 individual CALIFORNIA CLASS Members wi11 avoid asserting

their legal rights out of fear of retaliation by DEFENDANT which

1 may adversely affect an individual s job with DEFENDANT or

1 with a subsequent employer the Class Actian is the only means to

lq assert their claims thraugh a representative and

1 S 4 A class action is superior to other availabie methods for the fair

and efficient adjudicatian of this litigatian because class treatment

1 will obviate the need for unduly and unnecessary duplicative

litigation that is likely to result in the absence of certi catian of

1 this action pursuant to Cal Code of Civ Proc 382

20 29 This Court should permit this action to be maintained as a Class Action pursuant

21 to Cal Code af Civ Proc 382 because

22 a The questions of law and fact common to the CALIFORNIA CLASS

2 predaminate over any questian affecting anly individual CALIFORNIA

2 CLASS Members because the DEFENDANT s employmentpractices are

uniform and systematically applied with respect to the CALIFQRNIA

2 CLASS

27 b A Class Actian is superiar to any other available method for the fair and

2g efficient adjudicatian ofthe claims ofthe rnembers ofthe CALIFORNIA

13
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1 CLASS because in the cuntext uf employment litigation a substantial

2 number of individual CALIFORNIA CLASS Members will avoid

3 asserting their rights individually out of fear of retaliation or adverse

4 impact on their employment

5 c The members of the CALIFORNIA CLASS are so numerous that it is

6 impractical to bring all members of the CALIFORNIA CLASS before the

Court

g d PLAINTIFF and the other CALIFORNIA CLASS Members will not be

9 able to obtain effective and economic legal redress unless the action is

10 maintained as a Class Action

11 e There is a community of interest in obtaining appropriate legal and

12 equitable relief for the acts of unfair competition statutory violations and

13 other improprieties and in obtaining adequate compensation for the

14 damages and injuries which DEFENDANT s actions have inflicted upon

15 the CALIFORNIA CLASS

16 fl There is a community of interest in ensuring that the combined assets of

1 DEFENDANT are sufficient to adequately compensate the members of

1 the CALIFORNIA CLASS for the injuries sustained

19 g DEFENDANT has acted or refused to act on grounds generally applicable

2o to the CALIFORNIA CLASS thereby making final class wide relief

21 appropriate with respect to the CALIFORNIA CLASS as a whole

22 h The members of the CALIFORNIA CLASS are readily ascertainable from

23 the business records of DEFENDANT and

24 i Class treatment provides manageable judicial treatment calculated to bring

25 a efficient and rapid conclusion to all litigation of all wage and hour

26 related claims arising out of the conduct of DEFENDANT as to the

27 members of the CALIFORNIA CLASS

28 30 DEFENDANT maintains records from which the Court can ascertain and identify

14
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1 byjob title each ofDEFENDANT s employees tvho as have been systematically intentionally

2 and uniformly subj ected to DEFENDANT s companypolicy practices and procedures as herein

3 alleged PLAINTIFF will seek leave to amend the Complaint to include any additionaljob titles

4 of similarly situated employees when they have been identified

5

6 THE CALIFORNIA LABOR SUB CLASS

31 PLAINTIFF further brings the Second Third Fourth Fifth Sixth Seventh and

g Eighth Causes of Action on behalf of a California sub class defined as all members of the

9 CALIFORNIA CLASS who are or previously were employed by DEFENDANT in California

10 the CALIFORNIA LABOR SUB CLASS at anytime during the period three 3 years prior

11 to the filing of the complaint and ending on the date as determined by the Court the

12 CALIFORNIA LABOR SUB CLASS PERIOD pursuant to Cal Code of Civ Proc 382

13 The amount in controversy for the aggregate claim of CALIFORNIA LABOR SUB CLASS

14 Members is under five million dollars 5 000 000 00

15 32 DEFENDANT as a matter of company policy practice and procedure and in

16 violation of the applicable Labor Code Industrial Welfare Commission IWC Wage Order

1 requirements and the applicable provisions of California law intentionally knowingly and

1 g wilfully engaged in a practice whereby DEFENDANT failed to correctly calculate

19 compensation for the time workedbyPLAINTIFF andthe other members ofthe CALIFORNIA

20 LABOR SUB CLASS and reporting time wages owed to these employees even though

21 DEFENDANT enjoyed the benefit of this work required employees to perform this work and

22 permitted or suffered to permit this work DEFENDANT has uniformly denied these

23 CALIFORNIA LABOR SUB CLASS Members wages to which these employees are entitled

24 in order to unfairly cheat the competition and unlawfully profit To the extent equitable tolling

25 operates to toll claims by the CALIFORNIA LABOR SUB CLASS against DEFENDANT the

26 CALIFORNIA LABOR SUB CLASS PERIOD should be adjusted accordingly

27 33 DEFENDANT maintains records from which the Courtcan ascertain and identify

28 by name and job title each of DEFENDANT s employees who have been systematically
15
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1 intentionally and uniformly subjected to DEFEND iNT s company policy practices and

2 procedures as herein alleged PLAINTIFF will seek leave to amend the complaint to include

3 any additional job titles of similarly situated employees when they have been identified

4 34 The CALIFORNIA LABOR SUB CLASS is so numerous that joinder of all

5 CALIFORNIA LABOR SUB CLASS Members is impracticable

6 35 Common questions of law and fact exist as to members of the CALIFORNIA

LABOR SUB CLASS including but not limited to the following

8 a Whether DEFENDANT unlawfully failed to correctly calculate and pay

9 compensation due to members of the CALIFORNIA LABOR SUB

10 CLASS for missed meal and rest breaks in violation of the California

11 Labor Code and California regulations and the applicable California Wage

12 Order

13 b Whether DEFENDANT failed to provide the PLAINTIFF and the other

14 members of the CALIFORNIA LABOR SUB CLASS with accurate

15 itemized wage statements

16 c Whether DEFENDANT has engaged in unfair competition by the

1 above listed conduct

1 g d The proper measure ofdamages and penalties owed to the members ofthe

19 CALIFORNIA LABOR SUB CLASS and

20 e Whether DEFENDANT s conduct was willful

21 36 DEFENDANT violated the rights of the CALIFORNIA LABOR SUB CLASS

22 under California law by

23 a Violating Cal Lab Code 510 et seq by failing to correctly pay the

24 PLAINTIFF and the members of the CALIFORNIA LABOR SUB

25 CLASS all wages due for overtime worked for which DEFENDANT is

26 liable pursuant to Cal Lab Code 1194

27 b Violating Cal Lab Code 1194 1197 1197 1 et seq by failing to

28 accurately pay PLAINTIFF and the members of the CALIFORNIA
16
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1 LABOR SUB CLASS tlle corf ect minimum wage pay for which

2 DEFENDANT is liable pursuant to Cal Lab Code 1194 and 1197

3 c Violating Cal Lab Code 226 byfailing to provide PLAINTIFF and the

4 members of the CALIFORNIA LABOR SUB CLASS with an accurate

5 itemized statement in writing showing the corresponding correct amount

6 of wages earned by the employee

d Violating Cal Lab Code 226 7 and 512 by failing to provide

g PLAINTIFF and the othermembers of the CALIFORNIA LABOR SUB

9 CLASS with all legally required off duty uninterruptedthirty 30 minute

10 meal breaks and the legally required off duty rest breaks

11 e Violating Cal Lab Code 2802 by failing to reimburse PLAINTIFF and

12 the CALIFORNIA CLASS members with necessary expenses incurred in

13 the discharge of their job duties and

14 Violating Cal Lab Code 201 202 and or 203 which provides that

15 when an employee is discharged or quits from employment the employer

16 must pay the employee all wages due without abatement by failing to
1 tender full payment and or restitution of wages owed or in the manner

1 g required by California law to the members of the CALIFORNIA LABOR

19 SUB CLASS who have terminated their employment

20 37 This Class Action meets the statutory prerequisites for the maintenance of a Class

21 Action as set forth in Cal Code of Civ Proc 382 in that

22 a The persons who comprise the CALIFORNIA LABOR SUB CLASS are

23 so numerous that thejoinder of all CALIFORNIA LABOR SUB CLASS

24 Members is impracticable and the disposition of their claims as a class

25 will benefit the parties and the Court

26 b Nearly all factual legal statutory declaratory and injunctive relief issues

2 that are raised in this Complaint are common to the CALIFORNIA

28 LABOR SUB CLASS and will apply uniformly to every member of the
17
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CALIFQRNIA LABOR St TB CLASS

c The claims of the representative PLATNTIFF are typical af the claims of

each member ofthe CALIFORNIA LABOR SUB CLASS PLAINTIFF

q like all the other members of the CALIFORNIA LABOR SUB CLASS

S was a non exempt employee paid on an hourly basis who was subjected

ta the DEFENDANT s practice and policy which failed to pay the correct
amount of wages due ta the CALIFORNIA LABt R SUB CLASS

g PLAINTIFF sustained econamic injury as a result of DEFENDANT s

employment practices PLATNTIFF and the members of the

p CALIFC RNIA LABOR SUB CLASS were and are similarly ar

11 identically harmed by the same unlawful deceptive unfair and pervasive

1 pattern of misconduct engaged in by DEFENDANT and

1 d The representative PLATNTIFF will fairly and adequately represent and

lq protect the interest of the CALIFORNIA LABOR SUB CLASS and has

I retained caunsel who are competent and experienced in Class Action

1 Il l tl t2 There are no material conflicts between the ciaims of the

representative PLAINTIFF and the members of the CALIFORNIA

1 g LABOR SUB CLASS that wauld make class certi catian inappropriate

lq Caunsel for the CALIFORNIA LABOR SUB CLASS will vigorausly

20 assert the claims of all CALIFORNIA LABOR SUB CLASS Members

21 38 In addition to meeting the statutoryprerequisites to a Class Actian this action is

22 praperty maintained as a Class Action pursuant to Cal Code af Civ Proc 382 in that

Z3 a Without class certification and determination of declaratary injunctive

stahztary and other legal questions within the class format prosecution of

separate actians by individual members of the CALIFORNIA LABQR

2 SUB CLASS will create the riskof

2 1 Inconsistent or varying adjudicatians with respect to individual

28 mernbers of the CALIFORNIA LABOR SUB CLASS which

1
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1 would establish incompatible standards of conduct far the parties

2 opposing the CALIFt RNIA LABOR SUB CLASS or

3 2 Adjudicatian with respect to individual rnembers of the

4 CALIFORNIA LABOR SUB CLASS which would as a practical

S matter be dispositive of interests of the other members not party to
6 the adjudication or substantially impair or impede their ability to
7 protect their interests

b Theparties opposing the CALIFORNIA LAB4R SUB CLASS have acted

9 or refused to act on grounds generally applicable to the CALIFQRNIA

10 LAB4R SUB CLASS making appropriate class wide relief with respect
11 to the CALIFORNIA LABOR SUB CLASS as a whale in that

12 DEFENDANT uniformly fails to pay all wages due Including the correct
13 wages for all time worked bythe members of the CALIFORNIA LABOR

14 SUB CLASS as required by law

1 S c Cammon questions of law and fact predorninate as ta the rnembers af the

l6 CALIFt3RNIA LABOR SUB CLASS with respect to the practices and

I7 violatians of Califarnia Law as Iisted above and predominate aver any
18 question affecting only individual CALIFORNIA LABOR SUB CLASS

19 Members and a Class Action is superior to other available methods for

20 the fair and efficient adjudicatian af the controversy including
21 consideration o

22 1 The interests of the members ofthe CALIFORNIA LABOR SUB

23 CLASS in individually controlling the prosecution or defense of

24 separate actians in that the substantial expense af individual

25 actions wi11 be avoided to recover the re atively small amaunt of
26 economic losses sustained by the individual CALIFORNIA
27 LABOR SUB CLASS Members when cornpared ta the substantial

28 expense and burden of individual prosecution of this litigatian
29
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1 2 C1ass certificatian will obviate the need for unduly duplicative

2 litigation that would create the riskof

3 A Inconsistent or varying adjudications with respect to
4 individual mernbers of the CALIFORNIA LABOR SUB

S CLASS which would establish incampatible standards af

6 conduct for the DEFENDANT and or

7 B Adjudications with respect to individual members af the

8 CALIFORNIA LABOR SUB CLASS wouid as a practical

9 matter be dispositive af the interests of the other members

10 not parties to the adjudication or substantially impair or
11 impede their ability to protect their interests
12 3 In the context of wage litigation because a substantial number of

13 individual CALIFORNIA LABOR SUB CLASS Members will

14 avoid asserting their legal rights out of fear of retaliation by
IS DEFENDANT which may adversely affect an individual s job
16 with I3EFENDANT ar with a subsequent employer the Class

17 Action is the only means ta assert their claims through a
18 representative and

19 4 A class actian is superiar ta ather available methods for the fair

20 and efficient adjudicatian ofthis litigation because class treatment

21 will obviate the need for unduly and unnecessary duplicative
22 Iitigation that is likely ta result in the absence of certificatian of

23 this action pursuant to Cal Code af Civ Proc 382

24 39 This Caurtshould permit this action to be maintained as a Class Action pursuant

25 to Ca1 Code of Civ Proe 382 because

26 a The questions of law and fact common to the CALIFORNIA LABQR

27 SUB CLASS predaminate over any question affecting anly individual
28 CALIFORNIA LABOR SUB CLASS Members

20
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1 b A Ciass Action is superiorFto any other availabie rnethod for the fair and

2 efficient adjudication of the claims of the memhers af the CALIFC RNIA

3 LABOR SUB CLASS because in the context of employtnent litigation a

4 substantial number of individual CALIFORNIA LABQR SLJB CLASS

S Members will avaid asserting their rights individually out of fear of
6 retaliation or adverse impact on their employment

7 c The members of the CALIFORNIA LABOR SUB CLASS are sa

8 numerous that it is impractical to bring all members of the CALIFORNIA
9 LABCIR SUB CLASS before the Court

10 d PLAINTIFF and the other CALIF4RNIA LAB4R 5UB CLASS

11 Members will not be able to obtain effective and ecanomic legal redress

12 unless the action is maintained as a Class Action

13 e There is a community of interest in abtaining apprapriate legal and
14 equitable relief for the acts of unfair competition statutory vialations and
1 S other improprieties and in abtaining adequate compensation far the
16 damages and injuries which DEFENDANT s actions have inflicted upon

17 the CALIF RNIA LABOR SUB CLASS

18 fj There is a cor ununity of interest in ensuring that the combined assets of
19 DEFENDANT are suf cient to adequately compensate the members of

20 the CALIFORNIA LABOR SUB CLASS for the injuries sustained

21 g DEFENUANT has actedor refused ta act on grounds generally applicable
22 to the CALIFORNIA LABOR SUB CLASS thereby making final class
23 wide reliefappropriate with respect to the CALIFORNIA LABOR SUB

24 CLASS as a whale

25 h The members of the CALIFC R NIA LABOR SUB CLASS are readiiy
26 ascertainable from the business records of DEFENDANT The

27 CALIFORNIA LABOR SUB CLASS CO1lS25tS of all CALIFORNIA

28 CLASS Members who worked for DEFENDANT in California at any
2I
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1 time during the CALIFOR TIA LABOR SUB CLASS PERIOD and
2 i Class treatmentprovides manageablejudicial treatment calculated to bring
3 a efficient and rapid conclusion to all litigation of all wage and hour

4 related claims arising out of the conduct of DEFENDANT as to the

5 members of the CALIFORNIA LABOR SUB CLASS

6

7 FIRST CAUSE OF ACTION

g For Unlawful Business Practices

9 Cal Bus And Prof Code 17200 et seq
10 By PLAINTIFF and the CALIFORNIA CLASS and Against All Defendants

11 40 PLAINTIFF and the other members of the CALIFORNIA CLASS reallege and

12 incorporate by this reference as though fully set forth herein the prior paragraphs of this
13 Complaint

14 41 DEFENDANT is a person as that term is defned under Cal Bus and Prof
15 Code 17021

16 42 California Business Professions Code 17200 et seq the UCL defines

17 unfair competition as any unlawful unfair or fraudulent business act or practice Section

18 17203 authorizes injunctive declaratory and or other equitable relief with respect to unfair
19 competition as follows

20 Any person who engages has engaged or proposes to engage in unfair
competition may be en oined in any court of competent jurisdiction The court

21 may make such orders or judgments mcluding the appointment of a receiver as
may be necessary to prevent the use or employment by anyperson of any practice22 which constitutes unfair competition as defined m this chapter or as may be
necessary to restore to any person in interest any money or property real or23 personal which may have been acquired by means of such unfair competition

24 Cal Bus Prof Code 17203

25 43 By the conduct alleged herein DEFENDANT has engaged and continues to

26 engage in a business practice which violates California law including but not limited to the
27 applicable Industrial Wage Order s the California Code of Regulations and the California

28 Labor Code including Sections 204 210 226 7 510 512 1194 1197 1197 1 1198 2802

22
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1 for which this Caurt shauld issue declaratary and other equitable relief pursuant to Cal Bus

2 Prof Code 1 72 3 as may be necessary to prevent and remedy the conduct held to constitute

3 unfair competition including restitution of wages wrongfully withheld

4 44 By the conduct alleged herein DEFENDANT s practices were unlawful and

5 unfair in that these practices violate public policy were immoral unethical appressive

6 unscrupulous or substantially injurious to employees and were without valid justification or

7 utiiity for which this Court should issue equitable and injunctive relief pursuant to Section

8 17203 afthe California Business Professions Cade including restitution ofwages wrongfully

9 withheid

10 45 By the conduct alleged herein DEFENDANT s practices were deceptive and

11 fraudulent in that DEFENDANT s uniform policy and practice failed to provide the legally

12 mandated meal and rest periads the required amount ofcompensation far missed meal and rest

13 periods and overtime and minimum wages owed and failed ta reimburse all necessary business
14 expenses incurred due to a systematic business practice that cannot be justified pursuant to the

1 S applicable Cal Lab Code and Industrial Welfare Commissionrequirements in violation afCal

16 Bus Cade I7200 et seq and for which this Court should issue injunctive and equitable

17 relief pursuant to Cal Bus Prof Code I7203 including restitution of wages wrangfully
18 withheld

19 46 By the conduct alleged herein DEFENDANT s practices were also tinlawful

2Q unfair and deceptive in that DEFENDANT s emplayment practices caused PLAINTIFF and the

21 other members of the CALIFORNIA CLASS to be underpaid during their employment with

22 DEFENDANT

23 47 By the canduct aileged herein DEFENDANT s practices were also unlawful

24 unfair and deceptive in that DEFENDANT s uniform policies practices andpracedures failed

2S o provide all legally required meal breaks to PLAINTIFF and the other members af the

26 CALIFQRNIA CLASS as required by Cal Lab Cade 226 7 and 512

2 48 Therefore PLAINTIFF demands on behalf of himself and on behalf of each

28 CALIFQRNIA CLASS Member one 1 hour of pay far each workday in which an off duty
23
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1 meai period was not timely provided for each five 5 hours of work andlor ane 1 hour of pay

2 for each workday in which a second off dutymeal period was not timely provided for each ten
3 14 hours of work

4 49 PLAINTIFF further demands on behalf af himself and each member of the

S CALIFORNIA LABqR SUB CLASS one 1 haur of pay for each warkday in which an off
6 duty paid rest period was nat timely provided as required by law
7 50 By and through the unlawful and unfair business practices described herein

8 DEFENDANT has obtained valuable property maney and services from PLAINTIFF and the

9 other members of the CALIF JRNIA CLASS including earned wages for all time worked and
10 has deprived them of valuable rights and benefits guaranteed by law and contract ail to the
11 detriment of these employees and to the benefit ofDEFENDANT so as to allaw DEFENDANT

12 to unfairly compete against competitors wha comply with the law
13 51 All the acts described herein as violations of among other things the Industrial
14 Welfare Commission Wage Orders the California Code of Regulations and the California

1 S Labor Code were unlawful and in violation of public policy were immoral unethical
1 b oppressive and unscrupulaus were deceptive and thereby constitute uniawful unfair and
17 deceptive business practices in violation of Ca Bus Praf Code 17200 et seg
18 S2 PLAINTIFF and the other members ofthe CALIFQRNIA CLASS are entitled to

19 and do seek such relief as may be necessary to restore to them the money and praperty which
20 DEFENDANT has acquired or of which PLATNTIFF and the other members of the

21 CALIFORNIA CLASS have been deprived by means af the above described unlawful and
22 unfair business practices including earned but unpaid wages for all time worked
23 53 PLATNTIFF and the other members of the CALIFORNIA CLASS are further

24 entitled to and do seek a declaration thatthe described business practices are uniawful unfair

25 and deceptive and that injunctive relief should be issued restraining DEFENDANT from
26 engaging in any unlawful and unfair business practices in the future
27 54 PLAINTIFF and the atherrnembers ofthe CALIFORNIA CLASShave na plain

28 speedy and or adequate remedy at law that will end the unlawful and unfair business practices
24
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1 of DEFENDANT Further the practices herein alleged presently continue to occur unabated
Z As a result of the unlawful and unfair business practices described herein PLAINTIFF and the

3 other members of the CALIFORNIA CLASS have suffered and wi11 continue to suffer

4 irreparable legal and economic harm unless DEFENDANT is restrained from cantinuing ta
5 engage in these unlawful and unfair business practices

6

7 SECOND CAUSE OF ACTION

8 For Failure To Pay Minimum Wages

9 Cai Lab Code 1194 1197 and 1197 1j
10 By PLAINTIFF and the CALIFC RNIA LABOR SUB CLASS

11 and Against All Defendants

12 55 PLAINTIFF and the other members af the CALIFORNIA LABOR SUB

13 CLASS reallege and incorparate by this reference as though fully set forth herein the prior
14 paragraphs af this Complaint

15 56 PLAINTIFF and the other rnembers af the CALIFORNIA LABOR SUB CLASS

I6 bring a claim for DEFENDANT s willful and intentional vialatians of the Califarnia Labor

17 Code and the Industrial Welfare o unission requirements far DEFENDANT s failure to

18 accurately calculate and pay minimum wages ta PLAINTIFF and CALIF4RNIA CLASS

19 Members

20 57 Pursuant to Cal Lab Cade 204 other applicable laws and regulations and

21 public policy an employer must timely pay its employees for all haurs worked

22 58 Cal Lab Code 1197 pravides the minimum wage for employees fixed by the
23 commission is the minimum wage ta be paid ta employees and the payment of a less wage than

24 the minimum sa fixed in unlawful

25 59 Cai Lab Code 1194 establishes an empiayee s right ta recover unpaid wages

26 inclucting minimum wage compensation and interest thereon tQgether with the costs af suit

27 6Q DEFENDANT maintained a uniform wage practiee of paying PLAINTIFF and

28 the other members af the CALIFORNIA LABOR SUB CLASS without regard to the correct

2S
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1 amount af time they work As set forth herein DEFB IDANT s unifarm policy and practice
2 was to unlawfuiiy and intentiona Iy deny timely payment of wages due to PLAINTIFF and the

3 other members of the CALIFQRNIA LAB4R SUB CLASS

4 61 DEFENDANT s uniform pattern ofunlawful wage and hour practices rnanifested

S without limitation applicable to the CALIFORNIA LABOR SUB CLASS as a whole as a

6 result of implementing a uniform policy and practice that denies accurate compensation ta
7 PLAINTIFF and the other members of the CALIFORNIA LABOR SUB CLASS in regards to

minimum wage pay

9 62 In corrunitting these violatians af the California Labor Code DEFENDANT

10 inaccurately calculated the correct time worked and consequently underpaid the actual time
11 worked by FLAINTIFF and other members of the CALIF4RNIA LABOR SUB CLASS

12 DEFENDANT acted in an illegal attempt to avoid the payment of all earned wages and other

13 benefits in violation of the California Labor Code the Industrial Welfare Commission

14 requirements and ather applicable laws and regulations

1 S 63 As a direct result of DEFENDANT s unlawfui wage practices as alleged herein

16 PLAINTIFF and the other members of the CALIFORNIA LAB4R SUB CLASS did not

1 7 receive the correct minimum wage compensation for their time worked for DEFENDANT

18 64 Duringthe CALIFQRNIALABQR SUB CLASS PERIOD PLAINTIFF and the

19 other members of the CALIFORNIA LABOR SUB CLASS were paid less far time worked that

20 they were entitled to constituting a failure to pay a11 earned wages
Z1 6S By virtue of DEFENDANT s unlawful failure to accurately pay all earned
22 compensation to PLAINTIFF and the ather members of the CALIFORNIA LABOR SUB

23 CLASS for the true time they worked PLAINTIFF and the other members of the

24 CALIF RNIA LABOR SUB CLASS have suffered and will continue to suffer an ecanomic

25 injury in amounts which are presently unknown to them and which wi11 be ascertained

26 according to proof at trial

27 66 DEFENDANT knew or shauld have known that PLAINTIFF and the ather

28 members of the CALIF4RNIA LABOR SUB CLASS were under compensated for their tirne
26

CLASS ACTION COMPLAINT



1 worked DEFENDANT systematically elected either through intentional maifeasance ar gross
2 nonfeasance to nat pay employees for their iabor as a matter of unifarm campany policy
3 practice and procedure and DEFENDANT perpetrated this systematic scheme by refusing to
4 pay PLAINTIFF and the other members of the CALIFORNIA LABOR SUB CLA5S the

S correct minimum wages for their time worked

6 67 In performingthe acts and practices herein alleged in violation af California labar

7 laws and refusing to compensate themembers ofthe CALIFORNIA LABOR SUB CLASS for

8 ali time worked and pravide them with the requisite compensation DEFENDANT acted and

9 continues to act intentionally oppressively and maliciously taward PLAINTIFF and the other
10 members of the CALIFQRNIA LABOR SUB CLASS with a conscious and utter disregard for

11 their legal rights or the consequences to them and with the despicable intentofdepriving them
12 af their property and legal rights and otherwise causing them injury in arder to increase
13 cornpany profits at the expense of these employees

14 68 PLAINTIFF andthe athermembers ofthe CALIFORNIA LABQR SUB CLASS

15 therefore request recovery of all unpaid wages according to proof interest statutory costs as
16 we11 as the assessment of any statutary penalties against DEFENDANT in a sum as provided

11 by the California Labor Code andlor other applicable statutes To the extent minimum wage

1 S compensation is determined to be owed to the CALIFQRNIA LAB4R SUB CLASS Members

19 who have terminated their employment DEFENDANT s conduct also violates Labor Code

20 201 andlor 202 and therefore these individuals are alsa be entitled to waiting time penalties
21 under Gal Lab Code 203 which penalties are sought herein an behalf of these

22 CALIFORNIA LABOR SUB CLASS Members DEFENDANT s conduct as alleged herein

23 was witlful intentional and nat in goad faith Further PLAINTIFF and other CALIFORNIA

24 LAB R SUB CLASS Members are entitled to seek and recover statutory casts
25 Jl

26 ltl

27

28
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1 THIRD CAUSE 4F ACTIGIN
2 For Failure To Pay Qvertime Compensation

3 Cal Lab Code 510 et seq

4 By PLAINTIFF and the CALIFORNIA LAB4R SUB CLASS and Against All

5 Defendants

6 69 PLAINTIFF andthe othermembers ofthe CALIFORNIA LABOR SUB CLASS

7 reallege and incorporate by this reference as though full set forth herein the prior paragraphs

8 af this Complaint

9 74 PLAINTIFF andthe athermembers af the CALIFORNIA LAB4R SUB CLASS

10 bring a claim for I EFENDANT s willful and intentional violations of the California Labor
11 Code and the Industrial Welfare Commission requirements for DEFENDANT s failure to pay
12 these emplayees for all overtime worked including work performed in excess of eight 8
13 hours in a workday and or twelve 12 hours in a warkday and or farty 40 hours in any
14 workweek

1 S 71 Pursuant to Cal Lab Code 204 other applicable laws and regulatians and

16 pubiic palicy an emp ayer must timely pay its employees for aII hours worked

17 72 Cal Lab Cade 10 further provides that employees in California sha1l not be

18 ernployed more than eight 8 hours per workday and more than forty 44 hours per workweek
19 unless they receive additional compensation beyond their regular wages in amounts specified

20 by law

21 73 Cal Lab Code 1194 establishes an emplayee s right to recover unpaid wages

22 including minimum wage and overtime compensation and interest therean together with the
23 costs of suit Cal Lab Code 1198 further states that the employment of an employee for

2 onger hours than thase fixed by the Industrial Welfare Commission is unlawful

25 74 During the eALIFORNIA LABtJR SUB CLASS PERIOD PL INTIFF and
26 CALIFGIRNIA LABQR SUB CLASS Members were required by DEFENDANT to work for
27 DEFENDANT and were not paid for all the time they warked including overtime work
28 7S DEFENDANT s unifarmpattern afunlawful wage and hour practices manifested

28

CLASS ACTION COMPLAINT



r

1 without iimitatian appticable to the CALIFORNIA LAB4R SUB CLASS as a whole as a

2 result of implementing a uniform palicy and practice that failed to accurately record c vertime
3 worked by PLAINTIFF and otherCALIFORNIA LAB R 5UB CLASS Members and denied

4 accurate campensation to PLAINTIFF and the ather members ofthe CALIFURNIA LABOR

5 SUB CLASS for overtime worked including the overtime work performed in excess af eight

6 8 hours in a warkday and ar twelve 12 hours in a workday and or forty 40 hours in any
7 workweek

76 In committing these violations of the California Labor Code DEFENDANT

9 inaccurately recorded overtime worked and cansequently underpaid the overtime worked by
10 PLAINTIFF and other CALIFQRNIA LAB4R SUB CLASS Members DEFENDANT acted

11 in an illegal attempt to avoid the payment of all earned wages and other benefits in violation

12 af the California Labor Code the Industrial Welfare Commission requirernents and other

13 applicable laws and regulatians

14 77 As a direct result of DEFENDANT s unlawful wage practices as alleged herein

1S the PLAINTIFF and the other members of the CALIFORNIA LABOR SUB CLASS did not

16 receive full compensation for avertime worked

17 78 CaI Lab Code S 15 sets aut various categories of employees who are exempt

1 from the overtime requirements of the taw Nane of these exemptions are applicable to the

19 PLAINTIFF and the other members of the CALIFORNIA LAB4R SUB CLASS Further

20 PLAINTIFF and the other members of the CALIFORNIA LABOR SUB CLASS were not

21 subject ta a valid collective bargaining agreement that would preclude the causes of action
22 contained herein this Complaint Rather PLAINTIFF brings this Action on behalf afhimself

23 and the CALIFORNIA LABQR SUB CLASS based on DEFENDANT s vialations of non

24 negotiable nan waiveable rights provided by the State of California

25 79 During the CALIFORNIA LABC R SUB CLASS PERIOD PLAINTIFF and the

26 other members af the CALIF4RNIA LABOR SUB CLASS have been paid less far avertime

27 worked that they are entitled to constituting a failure to pay all earned wages
28 0 DEFENDANT failed to accurately pay the PLAINTIFF and the other members
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2 of the CALIFORNIA LAB4R SUB CLASS avertime wages for the time they worked which

2 was in excess of the maximumhours permissibie by1aw as required by Cal Lab Code 2 0

3 11 4 1198 even though PLAINTIFF and the other members ofthe CALIFC RNIA LABOR

4 SUB CLASS were required to work and did in factwork overtime as ta which DEFENT ANT

5 failed to accurately record and pay as evidenced by DEFENDANT s business records and
6 witnessed by employees

7 81 By virtue of DEFENDANT s unlawful failure to accurately pay all earned

8 compensation to PLAINTIFF and the other members of the CALIFURNIA LABOR SUB

9 CLASS for the true amount af time they worked PLATNTIFF and the ather members af the

1 Q CALIFORNIA LABOR SLTB CLASS have suffered and wi11 continue to suffer an economic

11 injury in amounts which are presently unknown to them and which will be ascertained

12 according to proofat trial

13 82 DEFENDANT knew or should have known that PLAINTIFF and the other

14 members ofthe CALIFQRNIA LABOR SUB CLASS were under campensated for all overtime

15 worked DEFENDANT systematicaliy elected either through intentional malfeasance orgross

1 b nonfeasance to nat pay employees far their labar as a matter of unifarm company policy
17 practice and procedure and DEFENDANT perpetrated this systematic scheme by refusing to
18 pay PLAINTIFF and the other members of the CALIFORNIA LAB4R SC JB CLASS for

19 overtime worked

20 3 In performingthe acts and practices herein alleged in violation ofCalifornia labor

21 laws and refusing to compensate the members af the CALIFORNIA LABOR SUB CLASS for
22 all overtimeworked andprovide themwith the requisite overtime compensation DEFENDANT

23 acted and continues to act intentionaiiy oppressiveiy and maliciously toward PLAINTIFF and

24 the ather members of the CALIFC RNIA LABOR SUB CLASS with a consciaus af and utter

ZS disregard for their 1egal rights ar the consec uences ta them and with the despicable intent of

26 depriving them of their property and legal rights and otherwise causing them injury in order

27 to increase campany profits at the expense of these employees

2 4 PLAINTIFF and theathermembers ofthe CALIFORNIA LABOR SUB CLAS5
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1 therefore request recovery of all overtime wages according to proof interest statutory costs
2 as well as the assessment of any statutory penalties against DEFENDANT in a sum as provided

3 by the California Labor Code and or other applicable statutes To the extent minimum and or

4 overtime compensation is determined to be owed to the CALIFORNIA LABOR SUB CLASS

5 Members who have terminated their employment DEFENDANT s conduct also violates Labor

6 Code 201 andlor 202 and therefore these individuals are also be entitled to waiting time
7 penalties under Cal Lab Code 203 which penalties are sought herein on behalf of these

8 CALIFORNIA LABOR SUB CLASS Members DEFENDANT s conduct as alleged herein

9 was willful intentional and not in good faith Further PLAINTIFF and other CALIFORNIA

10 LABOR SUB CLASS Members are entitled to seek and recover statutory costs
11

12 FOURTH CAUSE OF ACTION

13 For Failure to Provide Required Meal Periods

14 Cal Lab Code 226 7 512

15 By PLAINTIFF and the CALIFORNIA LABOR SUB CLASS and Against All

16 Defendants

17 85 PLAINTIFF and the othermembers of the CALIFORNIA LABOR SUB CLASS

18 reallege and incorporate by this reference as though fully set forth herein the prior paragraphs
19 of this Complaint

20 86 During the CALIFORNIA CLASS PERIOD DEFENDANT from time to time

21 failed to provide all the legally required off duty meal breaks to PLAINTIFF and the other
22 CALIFORNIA LABOR SUB CLASS Members as required by the applicable Wage Order and
23 Labor Code The nature of the work performed by PLAINTIFF and CALIFORNIA LABOR
24 SUB CLASS MEMBERS did not prevent these employees from being relieved of all of their
25 duties for the legally required off duty meal periods As a result of their rigorous work

26 schedules PLAINTIFF and other CALIFORNIA LABOR SUB CLASS Members were from

27 time to time not fully relieved of duty by DEFENDANT for their meal periods Additionally
28 DEFENDANT s failure to provide PLAINTIFF and the CALIFORNIA LABOR SUB CLASS
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1 Members with legally required meal breaks prior ta their fifth th hour af wark is evidenced

2 by DEFENDANT s business records Further DEFENDANT failed to provide PLAINTIFF

3 and CALIF4RNIA CLASS Members with a second off duty meal periad in some warkdays in

4 which these employees were required by DEFENDANT to work ten 10 hours of work As

5 a result PLAINTIFF and othermembers ofthe CALIFORNIALABOR SUB CLASS therefore

6 forfeited meal breaks without additional compensation and in accordance with DEFENDANT s

7 strict corporate poiicy and practice

8 87 DEFENDANT further violatesCaliforniaLabor Code 226 7 and the applicable

9 IWC Wage 4rder by failing to compensate PLAINTIFF and CALIFURI IA LABOR SUB
1Q CLASS Members who were not provided a meal period in accordance with the applicable

11 Wage Order one additianal hour of compensation at each employee s regular rate of pay far

12 each workday that a meal period was not provided

13 88 As a proximate result of the afarementioned violatians PLAINTIFF and

14 CALIFORNIA LABOR SUB CLASS Members have been damaged in an amount according

15 to proaf at triai and seek aII wages earned and due interest penalties expenses and casts of

16 suit

17

18 FIFTH CAUSE OF ACTIQN

19 Far Failure to Provide Required Rest Periods

20 Cal Lab Code 226 7 512

21 By PLAINTIFF and the CALIFORNIA LABOR SUB CLASS and Against All

22 Defendants

23 89 PLAINTIFF and the othermembers ofthe CALIFORNIA LABOR SUB CLASS

24 reallege and incorporate by this reference as thaugh fuliy set forth herein the prior paragraphs

25 of this Complaint

26 90 PLAiNTIFFand other CALIFORNIA LABOR SUB CLASS Memberswere from

27 time to time required to work in excess offour 4 hours without beingprovided ten 10 minute

28 rest periods Further these employees from time ta time were denied their first rest periods of
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1 at least ten 10 minutes for some shifts worked of at least two 2 to four 4 hours a first and

2 second rest period of at least ten 10 minutes for some shifts worked of between six 6 and

3 eight 8 hours and a first second and third rest period of at least ten 10 minutes for some

4 shifts worked often 10 hours or more PLAINTIFF and other CALIFORNIA LABOR SUB

5 CLA5S Members were also not provided with one hour wages in lieu thereof As a result of

6 their rigorous work schedules PLAINTIFF and other CALIFORNIA LABOR SUB CLASS

7 Members were periodically denied their proper rest periods by DEFENDANT and

8 DEFENDANT s managers

9 91 DEFENDANT further violatedCalifornia Labor Code 226 7 and the applicable

10 IWC Wage Order by failing to compensate PLAINTIFF and CALIFORNIA LABOR SUB
11 CLASS Members who were not provided a rest period in accordance with the applicable Wage

12 Order one additional hour of compensation at each employee s regular rate of pay for each

13 workday that rest period was not provided

14 92 As a proximate result of the aforementioned violations PLAINTIFF and

15 CALIFORNIA LABOR SUB CLASS Members have been damaged in an amount according
16 to proofat trial and seek all wages earned and due interest penalties expenses and costs of

17 suit

18

19 SIXTH CAUSE OF ACTION

20 For Failure to Provide Accurate Itemized Statements

21 Cal Lab Code 226

22 By PLAINTIFF and the CALIFORNIA LABOR SUB CLAS5 and Against All

23 Defendants

24 93 PLAINTIFF and the other members ofthe CALIFORNIA LABOR SUB CLASS

25 reallege and incorporate by this reference as though fully set forth herein the prior paragraphs

26 of this Complaint

27 94 Cal Labor Code 226 provides that an employer must furnish employees with

28 an accurate itemized statement in writing showing
33
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1 1 gross wages earned

2 2 total hours worked by the employee except for any employee whose compensation
3 is solely based on a salary and who is exempt from payment of overtime under
4 subdivision a of Section 515 or any applicable order of the Industrial Welfare

5 Commission

6 3 the number of piecerate units earned and any applicable piece rate if the employee
7 is paid on a piece rate basis

8 4 all deductions provided that all deductions made on written orders ofthe employee

9 may be aggregated and shown as one item

10 5 net wages earned

11 6 the inclusive dates of the period for which the employee is paid

12 7 the name of the employee and his or her social security number except that by
13 January 1 2008 only the last four digits of his or her social security number or an
14 employee identi cation number other than a social security number may be shown on
15 the itemized statement

16 8 the name and address of the legal entity that is the employer and
17 9 all applicable hourly rates in effect during the pay period and the corresponding
18 number of hours worked at each hourly rate by the employee

19 95 Cal Lab Code 226 provides that every employer shall furnish each ofhis or her

20 employees with an accurate itemized wage statement in writing showing among other things
21 gross wages earned and all applicable hourly rates in effect during the pay period and the
22 corresponding amount of time worked at each hourly rate DEFENDANT from time to time

23 failed toprovide toPLAINTIFF and the CALIFORNIA LABOR SUB CLASS wage statements

24 that identifythe correctgross and net wages earned the applicable number of hours worked and

25 rates of pay as well as aIl of the wages owed for unpaid missed meal and rest premium pay

26 Specifically DEFENDANT violated Section 226 by failing to identify the correct rates of pay

27 and number of hours worked including but not limited to for the Bonus Overtime and

28 Bonus DBL OT item of pay which is an overtime wage payment DEFENDANT also does
34
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1 not include the correct rate of premium pay for missec meal periods and paid rest periods on

2 wage statements issued to PLAINTIFF and other CALIFORNIA LABOR SUB CLASS

3 Members Aside from the violations listed above in this paragraph DEFENDANT failed to

4 issue to PLAINTIFF and other CALIFORNIA LABOR SUB CLASS members an itemized

5 wage statement that lists all the requirements under California Labor Code 226 et seq

6 96 DEFENDANT knowinglyand intentionally failed to complywith Cal Lab Code

7 226 causing injury and damages to PLAINTIFF and the other members ofthe CALIFORNIA

8 LABOR SUB CLASS These damages include but are not limited to costs expended

9 calculating the correctwages for all missed meal and rest breaks and the amount of employment
10 taxes which were not properly paid to state and federal tax authorities These damages are

11 difficult to estimate Therefore PLAINTIFF and the other members of the CALIFORNIA

12 LABOR SUB CLASS may elect to recover liquidated damages of fifty dollars 50 00 for the

13 initial pay period in which the violation occurred and one hundred dollars 100 00 for each

14 violation in a subsequent payperiod pursuant to Cal Lab Code 226 in an amount according

15 to proof at the time of trial but in no event more than four thousand dollars 4 000 00 for

16 PLAINTIFF and eachrespective member ofthe CALIFORNIA LABOR SUB CLASSherein

17

18 SEVENTH CAUSE OF ACTION

19 For Failure to Reimburse Employees for Required Expenses

20 Cal Lab Code 2802

21 By PLAINTIFF and the CALIFORNIA LABOR SUB CLASS and Against All

22 Defendants

23 97 PLAINTIFF and the other CALIFORNIA LABOR SUB CLASS members

24 reallege and incorporate by this reference as though fully set forth herein the prior paragraphs

25 of this Complaint

26 98 Cal Lab Code 2802 provides in relevant part that

27 An employer shall indemnify his or her employee for all necessary expenditures
or losses incurred by the employee in direct consequence of the discharge of his

28 or her duties or of his or her obedience to the directions of the employer even
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1 though unlawfut unless tlle empioyee at the time of obeying the directions
believed them to be unlawful

2
99 At all relevant times herein DEFENDANT violated Cal Lab Code 2 Q2 by

3

failing to indemnifyand reimburse PLAINTIFF and the CALIFORNIA LABOR SUB CLASS
4

members farrequired expenses incurred in the discharge of their job duties forDEFENDANT s
5

benefit Specifically DEFENDANT failed ta reimburse PLAINTIFFand the CALIFC RNIA
6

LABC R SUB CLASS members for expenses which included but were not limited to the cost
7

assgciated with the use of their personat cellular phones for DEFENDANT s beneft As a
8

result in the course oftheir employment with DEFENDANT PLAINTIFF and other members
9

afthe CALIFORNIA LABOR SUB CLASS incurred unreimbursed business expenses which
10

included but were not limited to the casts related to the use of their personal cellular phones
11

all on behalfofand for the benefit afDEFENDANT DEFENDANTalso required PLAINTIFF
12

to perst nally incur and pay for expenses including but nat Iimited ta all costs and expenses
13

of traveling in the discharge of their employment duties for DEFENDANT aii without
14

reimbursement from the DEFENDANT in violation of California Labor Code Section 2802
15

These expenses are necessary to complete their principal job duties l EFENDANT is estopped
16

by DEFENDANT s conduct to assert any waiver af this expectation Although these expenses
17

are necessary expenses incurred byPLAINTIFF and the CALIFORNIA LABOR SUB CLASS
18

members DEFENDANT failed to indemnify and reimburse PLAINTIFF and the

19
CALIF4RNIA LABOR SUB CLAS5 members far these expenses as an employer is required

Za
to do under the iaws and regulations of California

21
100 PLAINTIFF therefore demands reimbursement for expenditures orlosses incurred

22

by them and the CALIFQRNIA LABOR SUB CLASS members in the discharge of their job
z

duties far DEFENDANT or their obedience to the directions afDEFENDANT with interest
24

at t e statutary rate and costs under Cal Lab Code 2802
25 1l1

26 11

27
EIGHTH CAUSE OF ACTICIN

2
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1 For Faiivre ta Pay ages When Due

2 Cat Lab Cvde 201 202 203

3 By PLAINTIFF and the CALIFORNIA LABOR SUB CLA5S and Against All

4 Defendants

5 101 PLAINTIFF and the othermembers ofthe CALIFORNIA LABOR SUB CLASS

6 reallege and incorporate by reference as thaugh fully set forth herein the priar paragraphs of

7 this Camplaint

8 IO2 Cat Lab Code 200 provides that

9 As used in this article

14 a Wa es includes all amounts for labor performed by employees of every
description whether the amount is fixed or ascertained by the standard of t1me

11 task piece Commissian basis ar other method of calculation

12 b Labor includes labor work ar service whetherrendered orperformedunder
contract subcontract partnership statian p1an or ather agreement ifthe labor to

13 be paid for is perfortned personally by the person demanding payment
14 103 Cal Lab Code 201 provides in relevant part that If an employer discharges

15 an employee the wages earned and unpaid at the time of discharge are due and payable

16 immediateiy

I 7 104 Cal Lab Cade 202 provides in relevant part that

18 If an ernplayee not having a written contract for a de nite period quits his or her
empioyment his or her wages shall become due and payable nat later than 72

19 hours thereafter unless the employee has given 72 hours previous notice of his
or her intentian to quit in which case the employee is entitled to his or her wages

2q at the time af quitting Notwithstanding any other provision af law an emplayee
who quits without providing a 72 haur notice shall be entitted ta receive payment

21 by mail ifhe or she so requests and designates a mailing address The date ofthe
ma lmg shall constitute the date of payment for purposes of the requirement to

22 provide payment within 72 hours af the notice of quitting
23 1 O5 There was no definite term in PLAINTIFF s or any CALIFORNIA LABOR SUB
24 CLASS Members employment contract

25 lOb Cal Lab Code 203 provides

26 If an ernployer willfully fails to pay withaut abatement or reduction in
accardance with Sections 20I 201 5 202 and 205 5 any wages of an employee

27 who is discharged or who qurts the wages af the employee shall continue as a
penalty fram the due date thereof at the same rate unt l paid or until an actian

28 therefar is commenced but the wages shall not cantinue for more than 30 days
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1 I 47 The emplayment ofPLAINTIFF and many CALIFORNIA LABt R SUB CLASS

2 Members has terminated and DEFENDANT has not tendered payment of wages to these

3 ernployees who missed meal and rest breaks as required by law
4 108 Therefare as provided by Ca1 Lab Code 203 an behalf of himself and the

5 members of the CALIFORNIA LABOR SUB CLASS whose emplayment has terminated

6 PLAINTIFF demands up to thirty days af pay as penalty for not paying all wages due at time
7 af termination for ali employees who terrninated employment during the CALIFORNIA
8 LABOR SUB CLASS PERIOD and demands an accaunting and payment af all wages due

9 plus interest and statutory costs as allowed by iaw

10
PRAYER FOR RELIEF

11

WHEREF 3RE PLAINTIFF prays far judgment against each Defendant jointly and
12

severally as fallaws
13

I Qn behalf of the CALIFO NIA CLASS
14

A That the Caurt certify the First Cause of Action asserted by the CALIFCIRNIA
1S

CLASS as a class action pursuant to Cal Code of Civ Proc 382
16

B An order temporarily preliminarily and permanently enjoining and restraining
1 7

DEFENDANT from engaging in similar unlawful conduct as set forth herein
18

C An arder requiring DEFENDANT to pay all wages and all sums unlawfuly
19

withheld from compensatian due to PLAINTIFF and the ather members of the
20

CALIFORNIA CLASS and
21

D Restitutionary disgorgementof I EFENDANT s i11 gotten gains into a fluid fiznd
22

for restitution of the sums incidentat to DEFENDANT s violations due to
23

PLAINTIFF and to the other members of the CALIFC RNIA CLAS5
24

2 On behalf ofthe CALIFORNIA LABOR SUB CLASS
2S

A That the Caurt certify the Second Third Fourth Fifth Sixth Seventh and Eighth
26

Causes ofAction asserted bythe CALIFORNIA LABOR SUB CLASS as a class
27

action pursuant to Cal Code of Civ Proc 382
28

38
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1

1 B Compensatory damages according to proof at trial including cornpensatory

2 damages forminimum and overtime compensation due PLAINTIFF and the other

3 members af the CALIFORNIA LABOR SUB CLASS during the applicable

4 CALIFORNIA LABOR SUB CLASS PERIQD plus interest thereon at the

5 statutory rate

6 C The greater of all actual damages or fifty dollars SO far the initial pay periad

7 in which a vialation occurs and one hundred dollars 100 per each member af

8 the CALIFORNIA LABOR SUB CLASS for each violatian in a subsequent pay

9 periad notexceeding an aggregate penalty af four thousanddoilars 4 000 and

1 Q an award of costs for violation of Cal Lab Code 22b

11 D1 The wages af all terminated employees from the CALIFC RNIA LABOR

12 SUB CLASS as a penalty from the due date thereof at the same rate until paid or

13 until an action therefore is commenced in accordance with Cal Lab Code 203

14 E Meal and rest period compensation pursuant to Cal Lab Cade 226 7 512 and

15 the applicable IWC Wage Order

16 F The amountof the expenses PLAINTIFF and each mernberaf the CALIFORNIA

1 7 LABOR SUBCLASS incurred in the caurse aftheir job duties plus interest and

18 costs of suit and

19 G For liquidated damages pursuant to California Labor Gade Sections 1194 2 and

20 119 7

21 3 On all claims

22 A An award of interest including prejudgment interest at the legal rate

23 B Such other and further relief as the Court deems just and equitable and

24 C An award of penalties attorneys fees and cost of suit as aliowable under the

25 law including but not limited to pursuant ta Labor Cade 226 1194 and or

26 2802

27

28

39
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1 Dated January 2 2020 BLUMENTHAL NO DREHAUG BHOWMIK DE BLOUW LLP
2

3

4 By
Norman B Blumenthal

5 Attorneys for Plaintiff

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 parties The purpose of the PAGA is not to recover damages or restitution but to create a

2 means of deputizing citizens as private attorneys general to enforce the Labor Code In

3 enacting PAGA the California Legislature specified that it was in the public interest to

4 allow aggrieved employees acting as private attorneys general to recover civil penalties for

5 Labor Code violations Stats 2003 ch 906 1 Accordingly PAGA claims cannot be

6 subject to arbitration

7 26 PLAINTIFF and such persons that may be added from time to time who satisfy
8 the requirements and exhaust the administrative procedures under the Private Attorney General
9 Act brings this Representative Action on behalf of the State of California with respect to

10 himself and all individuals who are or previously were employed by DEFENDANT in
11 California and who were classified as non exempt employees the AGGRIEVED

12 EMPLOYEES during the time period of January 2 2019 until a date as determined by the
13 Court the PAGA PERIOD

14 27 On January 2 2020 PLAINTIFF gave written notice by electronic mail to the
15 Labor and Workforce Development Agency the Agency and by certified mail to the

16 employer of the specific provisions of this code alleged to have been violated as required by
17 Labor Code 2699 3 See Exhibit 1 attached hereto and incorporated by this reference
18 herein The statutory waiting period for PLAINTIFF to add these allegations to the Complaint
19 has expired As a result pursuant to Section 2699 3 PLAINTIFF inay now commence a
20 representative civil action under PAGA pursuant to Section 2699 as the proxy of the State of
21 California with respect to all AGGRIEVED EMPLOYEES as herein defined
22 28 The policies acts and practices heretofore described were and are an unlawful

23 business act or practice because DEFENDANT a failed to provide PLAINTIFF and the other

24 AGGRIEVED EMPLOYEES accurate itemized wage statements b failed to properly record
25 and provide legally required meal and rest periods c failed topayminimum wages d failed

26 topay overtime wages e failed to pay wages when due and failed to reimburse employees

27 for required expenses all in violation of the applicable Labor Code sections listed in Labor

28 Code 201 202 203 204 210 226 a 226 7 510 512 558 a 1 2 1194 1197 1197 1

9
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1 1198 2802 and the applicable Industrial Wage Order s and thereby gives rise ta civil
2 penalties as aresultofsuchconduct PLAINTIFF hezeby seeks recovery of only civil penalties
3 as prescribed by the Labor Code Private Attorney General Act of 2004 as the representative of
4 the State of California for the illegal conduct perpetrated on PLAINTIFF and the other

5 AGGRIEVED EMPLOYEES

6

PRAYER FORRELIEF
7

WHEREFORE PLATNTIFF prays fox judgment against each Defendant jointly and
8

severally as follows
9

1 On behalf of the State of California and with respect to all AGGRIEVED
10

EMPLOYEES
11

A Recovery of civil penalties as prescribed by the Labor Code Private
12

Attomeys GeneralAct of 2404 and
13

B An award o attorneys fees and cost of suit as allowable under the
14

law including but nat limited to pursuant to Labor Code 2699
15

16
Dated April 14 2024 BLUMENTHAL NORDREHAUG BH4WMIK

17 DE BLOUW LLP

18

19 gy
Nonman B Blumenthal

20 Attorneys for Plaintiff

zi

22

23

24

25

26

27

2 Plaintiffspecifcally excludes and or does not aIlege any claims under Califomia Labor
Cade 558 a 3

10
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1 DEMAND FOR AJ J t Y TRIAL

2 PLAINTIFF demands a jury trial on issues triable to a jury
3

4 Dated January 2 2020 BLUMENTHAL NORDREHAUG BHOWMIK DE BLOUW LLP

5

6

7
By

Norman B Blumenthal
Attorneys for Plaintiff

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

41
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