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1 Plaintiffs ARTHUR BARNES JOSEPH D ORNELAS and RODNEY ALAN

2 ROBINSON JR Representative Plaintiffs or Plaintiffs allege as follows

3 PARTIES

4 1 Representative Plaintiffs Arthur Barnes Joseph D Ornelas and Rodney Alan

5 Robinson Jr are individuals who reside in California and are were einployed by defendant Target

6 Corporation hereinafter refened to as Defendant or Target in its California Distribution

7 Centers during the Class Period

8 2 Representative Plaintiffs are infonned and believe and based on such information

9 and belief allege that at all times mentioned herein Target was and is a corporation organized

10 under the laws of the State of Minnesota and autharized to do business and does business

11 throughout the State ofCalifornia and throughout the County of San Bernardino

12 3 Representative Plaintiffs are unaware of the true names and capacities whether

13 corporate or individual or otherwise of defendants named as DOES 1 though 10 inclusive

14 Pursuant to California Code of Civil Procedure section 474 Representative Plaintiffs will seek

15 leave of court to ainend this complaint to state said defendants true names and capacities when the

16 same have been ascertained Representative Plaintiffs are infonned and believe and based on such

17 infonnation and belief allege that said fictitiously named defendants are responsible in some

18 manner for the injuries a Id damages to Representative Plaintiffs and the putative class and

19 aggrieved employees as further alleged herein

20 4 This is a Class Action and Representative Actioil Complaint pursuant to California

21 Code of Civil Procedure section 382 and the Private Attorneys General Act of 2004 hereinafter

22 PAGA on behalf of the Representative Plaintiffs all other persons siinilarly situated and all

23 aggrieved employees who worked for Target at one of its California Distribution Centers from

24 March 21 2019 through August 1 2019 as a non exempt hourly employee hereafter AWS Class

25 Members for i failure to pay overtime compensation in violation of Labor Code sections 510

26 558 1194 1198 and the Fair Labor Standards Act 29 U S C 201 et seq FLSA ii failure to

27 provide adequate itemized wage statements and accurate payroll records in violation ofLabor Code

28 sectioi 226 1174 1175 iii failure to pay waiting time penalties in violation of Labor Code
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1 section 203 iv unlawful business practices under Business and Professions Code section 17200

2 et seq and v civil penalties pursuant to Labor Code section 2698 et seq

3 5 From March 21 2019 through August 11 2019 hereinafter the AWS Class

4 Period Target had a consistent policy of failing to provide to its California Distribution Center

5 non exeinpt hourly employees itemized wage statements and accurate payroll records that

6 included the correct gross wages earned the correct net wages earned and the correct hourly rates

7 in effect during the pay period and the corresponding correct number of houls worked at each

8 hourly rate including straight overtime and double time hours and rates During the AWS Class

9 Period Target utilized Alternative Workweek Schedules hereinafter AWS that Representative

10 Plaintiffs contend were invalid as a matter oflaw

11 6 This action also seeks damages and penalties on behalf of tlle Representative

12 Plaintiffs all other persons similarly situated and all aggrieved employees who llave worked for

13 Target at one of its seveu California Distribution Centers fi om Ma ch 21 2019 as a non exempt

14 houi ly employee hereafter MyTime Class Members for i failure to reimburse for necessary

5 business expenses in violation of Labor Code section 2802 for tlie use of their personal celtular

16 telephones for Target s business without reimbursement ii failure to pay reporting time pay in

17 violation of 8 Cal C Regs 11010 et seq and IWC Wage Order No 7 for failure to pay

18 reporting time pay when employees were required to regularly check their schedules tluough the

19 MyTime application throughout tlie workweek and whei7 the Class Menlbers were required to

20 report to work via the MyTime application and then not put to work for at least half of their

21 regularly scheduled shift and iii civil penalties pursuant to Labor Code section 2698 et seq

22 7 For tlie period froin March 21 2019 to the filing of the complaint and tluough to the

23 present hereinafter the MyTime Class Period Target had a consistent policy of requiring the

24 Class Members to utilize their personal cellular telephones for Target s business and failed to

25 reimburse the Class Members for such use in violation of Labor Code section 2802 Target

26 developed and instituted a mandatory cellular phone application hereinafter the MyTime App

27 far use in scheduling the putative Class Meinbers Target had a consistent policy of requiring the

28 Class Members to continually monitor their schedules without compensation as they can be
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1 chan ed at a inoment s notice Target also had a consistent policy requiring tlie Class IVlembers to

2 report far work by checking the MyTime App only to reschedule or eliininate a shift the Class

3 Meinbers were otherwise scheduled for including without informing the Class Members througl

4 the MyTime App until minutes or hours before the shift was originally scheduled to begin On

5 these occasions it was Target s uniform policy and practice to not pay the Class Nlembers any

6 reporting time pay

7 8 This is also a collective action seeking recovery for Representative Plaintiffs and all

8 others similarly situated for unpaid overtiine liquidated damages interest attorneys fees and

9 costs pursuant to section 16 b of the Fair Labor Standards Act FLSA 29 U S 0 section

0 216 b As a result of Target s conduct Representative Plaintiffs bring a collective action under

11 section 216 b of the FLSA against Target on behalf of theinselves and all other similarly situated

12 individuals that worked for Target at one of its seven California Distribution Centers during the

13 FLSA Collective Action Period of March 21 2019 to August 11 2019

14 9 Representative Plaintiffs on behalf ofthemselves and all class inembers pursuant to

15 Business and Professions Code sections 17200 17208 also seeks injunctive relief restitution and

16 disgorgement of all benefits Target enjoyed from its failure to correctly pay overtime wages for all

17 hours worked failure to reimburse business expenses failure to pay reporting time pay and

18 injuries suffered as a result of the Target s failure to timely pay all wages due

19 VENUE AND JURISDICTION

20 10 Venue is proper under California Code of Civi Procedure section 395 and under

21 California Governinent Code section 12965 b in that the majority of Representative Plaintiffs

22 injuries were incun ed wifhin the County of San Bernardino the actions giving rise to

23 Representative Plaintiffs complaint arose within the County of San Bernardino and Defendant

24 Target is located in the County of San Bernardino

25 11 Represetltative Plaintiffs and the members of the Class have been damaged in an

26 amount according to proof at the time ofh ial but still in excess of the minimum jurisdiction of this

27 Court

28 1
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1 STATEMENT OF FACTS

2 12 Representative PlaintiffArthur Barnes hereinafter Barnes was hired by Target as

3 a Warehouse Worker in Target s T 3806 Distribution Center located in Rialto California

4 Representative Plaintiff Barnes worked for Target as a Warehouse Worker in tl e T 3806

5 Distribution Center during the Class Periods and has since terminated his employinent with Target

6 13 Representative PlaintiffJoseph Ornelas hereinafter Ornelas was hired by Target

7 as a Mecl7anic in Target s T 553 Distribution Center located in Fontana California

8 Representative Plaintiff Ornelas worked for Target as a Mechanic in the T 553 Distribution

9 Center during the Class Periods

10 14 Representative PlaintiffRodney Alan Robinson Jr hereinafter Robinson worked

11 for Target as a Warehouse Worker in Target s T 555 Distribution Center located in Woodland

12 California Representative Plaintiff Robinson worked for Target as a Warelzouse Worker in the

13 T 555 Distribution Center during the Class Periods

14 l 5 During the entire period of their employment with Target Representative Plaintiffs

15 have been dedicated and exemplary employees and perfornled their duties for Target in a diligent

16 and thorough matuier

17 16 While employed with Target Representative Plaintiffs the putative Class Members

18 arld aggrieved employees were regularly required to work shifts in excess of 8 hours without the

19 payinent of overtime after 8 hours of work in a workday shift during the AWS Class Period

20 17 Target had a consistent policy of failing to pay overtime wages after 8 hours of

21 work in a workday shift perfonned by Target s non exempt hourly California Distribution Center

22 employees in violation of California law during the AWS Class Period

23 18 Furthennore Target s wage statements that were issued for all work perfonned

24 between March 21 2019 and August 11 2019 listed tl e incorrect rates of pay hours worked and

25 incorrect eaniings as a result of its failure to pay overtime after 8 hours of wark in a workday shift

26 Thus the total gross and net earnings as well as straight time and overtime hours listed on the

27 employees pay stubs are incorrect as they do not include the coirect number of straight or

28 overtime hours as Target did not pay overtime after 8 hours in a day shift even though employees
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1 were regularly scheduled to work 10 hour and 12 hour shifts

2 19 Furthermore while employed with Target Target s company wide policy for its

3 Distribution Center employees in California is that they are required to use their personal cellular

4 telephones i e smart telephones to check their work schedules i e whether they have been

5 scheduled to work a particular work day or work shift by Target or to come into work early

6 request time off of work and other timekeeping payroll functions First Representative Plaintiffs

7 and the putative class were required to download a Target mobile application to their cellular

8 telephones called MyTime and referred to by Target and the employees as the Target MyTiine

9 App Once the employees have downloaded the Target MyTime App they are required to check

10 the App weekly and during the busy season the October through December holiday season

11 daily to detennine whether Target has either scheduled up added a day shift to the employee s

12 set schedule or scheduled down removed a day shift from the employee s set schedule the

13 employee for a given work week A failure to check the App and miss a shift that has been added

14 to an employee s schedule results in a no call no show which is grounds for tennination of

15 employment froln Target

16 20 When the Target s employees were scheduled down the change to their schedules

17 often came without warning at times minutes or hours before the scheduled down shift was

18 atherwise set to begin and after the employees had already begun traveling or arrived at Target s

19 distribution centers only to be sent home withoutbeing put to work Furthennore the requirement

20 that the employees check the MyTime App as often as daily for changes constitutes reporting for

21 work as it prevented the putative Class Members from being able to reasonably schedule their

22 lives outside of work and unlawfully provided Target with a large force of contingent labor without

23 the requisite reporting time pay compensation paid to the putative Class Members If Target

24 employees missed a newly added or rescheduled shift because they did not check the MyTime App

25 fiequently enough they were subject to discipline or termination

26 21 Prior to adding the MyTime App Target utilized a call in number and updated the

27 call in line once a week to inform employees if a shift liad been added removed from their

28 schedule Prior to introduciilg the MyTime App Target distribution center elnployees could call in
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1 to the call in line on Wednesday of each week punch in their employee identification number

2 and the line would infonn them if their schedule for the week had been changed in any fashion To

3 update schedules in real time and give the company more flexibility in the scheduling of

4 employee work shifts Target discontinued the call in line and during the MyTime Class Period

5 updates employees schedules in real time and continuously which requires employees to

6 consistently check the MyTime App on their personal cellular telephones However Target does

7 not reimburse employees for the data usage required for downloading and using the MyTime App

8 on their personal cellular telephones in violation of Labor Code 2802 Nor does Target

9 compensate employees with reporting time pay foi time spent checking their schedules or for time

10 spent traveling to tlie worksite to report to work only to find out that their scheduled sliift was

11 canceled

12 CLASS ACTION ALLEGATIONS

13 22 Representative Plaintiffs bring this action on behalf of themselves and all others

14 similarly situated as a class action pursuant to Section 382 of the Code of Civil Procedure

15 23 Representative Plaintiffs seek to represent Classes coinposed of and detined as

16 follows

17 24 The AWS Class All non exempt team members who worked for Target under an

8 alternative workweek schedule at one ofTarget s seven California distribution centers from March

19 21 2019 through August 1 l 2019

20 25 Included in the AWS Class Representative Plaintiffs also seek to represent a Sub

21 Class composed ofand defined as follows

22 26 Failure to Pay Overtime Sub Class All persons who are employed or have been

23 employed by Target at Target s California Distribution Centers in a non exempt position that are or

24 were not paid overtime including double time for all work after 8 hours in a day shift from March

25 21 2019 to August 11 2019

26 27 Included in the AWS Class Representative Plaintiffs also seek to represent a Sub

27 Class composed of and defined as follows

28 28 Waiting Time Penalties Sub Class All persons who are employed or were
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1 einployed by Target at Target s California Distribution Centers in a non exempt position froin

2 March 21 2019 to August 11 2019 that did not receive all wages owed to them at the time of their

3 termination

4 29 Included in the AWS Class Representative Plaintiffs also seek to represent a Sub

5 Class composed ofand defined as follows

6 30 Itemized Wage Statement Sub Class All persons who are etnployed or have been

7 employed by Target at Target s California Distribution Centers in a non exempt position from

8 March 21 2019 to August 1 l 2019 that did not receive an itemized wage statements and accurate

9 payroll records for the work perfonned during the AWS Class Period that listed the con ect straight

10 and or overtime hours that the employee worked in the pay period and ar the correct gross and or

11 net wages earned

12 31 Representative Plaintiffs also seek to represent a Class composed of and defined as

13 follows

14 32 The MyTime Class All non exempt team members who worked for Target at one

15 of Target s seven California distribution centers from March 21 2019 to the present

16 33 Representative Plaintiffs also seek to represent a Class composed of and defined as

17 follows

18 34 The Reporting Time Pay Class All non exempt team members who worked for

19 Target at one of Target s seven California distribution centers from March 2l 2019 to the present

20 who were forced to check the MyTime application daily to confirm whether a schedule change had

21 taken place or wlao reported for work based on the MyTime App but were not furnished with work

22 egual to at least half of their sclieduled day s work

23 35 This action has been brought and may properly be rnaintained as a class action

24 under the provisions of Section 382 of the California Code of Civil Procedure because there is a

25 well detined community of interest in the litigation and the proposed Classes are easily
26 ascertainable

27 A Numerosih

28 36 The potential members of the Classes as defined are so numerous that joinder of all
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1 the ineinbers of the Classes is impracticable While the precise number of class members for each

2 Class llas not been determined at this time Representative Plaintiffs are infonned and believe that

3 Target currently employs and during the Class Periods employed thousands of employees in non

4 exempt positions in its California Distribution Centers including but not limited to warehouse

5 workers operations team members utility attendants packers fulfillinent center team members

6 and maintenance mechanics in California who are or have been affected by Target s unlawful and

unifonn policies during the Class Period of 1 failing to pay for all overtime worked after 8 hours

8 in a day shift 2 utilizing an unlawful and or improper alternative workweek schedule 3 failing

9 to pay all wages at tennination 4 failure to provide accurate itemized wage statements and

10 payroll recards 5 failure to reimburse all business expenses and 6 failure to pay reporting tiine

11 pay

12 37 Upon information and belief Representa tive Plaintiffs allege that the Tar et s

13 employment records will provide infonnation as to the number of all members of the Classes

14 Joinder of all members of the proposed Classes is not practicable

15 B Commonalitv

6 38 There are questions of law and fact common to the Classes that predominate over

17 any questions affecting only individual Class members These common questions of law and fact

18 include without limitation

19 a Whether the alternative workweek schedules Target utilized at its California

20 Distribution Centers were lawfully implemented and if not does Target o ve

21 the putative AWS Class Members statutoiy overtime and related penalties

22 b Whether Target violated Labor Code sections 20l 203 by failing to pay

23 overtime wages due and owing at the time of termination of employment for

24 the putative AWS Class Members

25 c VJhether Target violated Labor Code sections 226 1174 and 1175 for the

26 failure to furnish the AWS putative Class Members with complete and

27 accurate itemized wage statements and payroll records and

28 d Whether Target violated Labor Code section 2802 by failing to reimburse
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1 necessary and foreseeable business expenses incun ed by the 1vlyTime

2 putative Class Members

3 e Whether Target failed to pay reporting time pay in violation of 8 Cal C

4 Regs l 10 0 et seq and IWC Wage Order No 7 by requiring the pUtative

5 Class Members to report for work based on the MyTime App and then not

6 putting them to work for at least half of their scheduled day s work

7 C Typicality

8 39 The claims of Representative Plaintiffs are typical of the claims of the Classes

9 Representative Plaintiffs and all members of the Classes sustained injuries a ld damages arising out

10 of and caused by Target s common course of conduct in violation of the law as alleged therein

11 D Adequacy of Representation

12 40 Representative Plaintiffs will fairly and adequately represent and protect the

13 interests of the members of the Classes Counsel who represents Representative Plaintiffs is

14 competent and experienced

15 E Superiority of Class Action

16 41 A class action is superior to other available means for the fair and efficient

17 adjudication of this controversy Individual joinder of all Class Members is not practicable and

18 questions of law and fact common to the Classes predominate over any questions affecting only

19 individual members of the Classes Each member of each class has been damaged and is entitled to

20 recovery by reason of Target s illegal policy and or practice of failing to properly compensate

21 and or reimburse the Class Members as alleged above

22 42 Class action treatment will allow those siinilarly situated persons to litigate tl eir

23 claims in the manner that is most efficient and economical for the parties and the judicial systein

24 Representative Plaintiffs are unaware of any difficulties that are likely to be encountered in fhe

25 management of this action that would preclude its maintenance as a class action

26 FLSA COLLECTIVE ACTION ALLEGA I IONS

27 43 Representative Plaintiffs bring the Eighth Cause of Action the FLSA claim as an

28 opt in collective action pursuant to 29 U S 0 section 216 b on behalf of themselves and all
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1 other persons similarly situated in California only The period covered by the collective action is

2 from March 2 2019 to August 11 2019 The FLSA Collective Action members which

3 Representative Plaintiffs seek to represent are composed ofand defined as follows

4 All persons who are employed or have been employed by Target in a California

5 Distribution Center in a non exempt position that were not paid overtime for

6 all of the time that they worked at any time from March 21 2019 to August 11

7 2019 hereinafter FLSA Collective Action Members

8 44 Represeutative Plaintiffs bel ieve that the FLSA Gollective Action Members consist

9 ofthousands of individuals

10 45 During this litigation Representative Plaintiffs may find it appropriate or necessaiy

11 to amend the definition of those covered by the FLSA Collective Action Representative Plaintiffs

12 reserve their rigl t to continue to refine the FLSA Collective Action definition

13 46 Representative Plaintiffs and the FLSA Collective Action Members are similarly

14 situated in that they were are all non exempt employees subject to Target s common piactice

15 policy or plan of willfully a ld ul lawfully failing to pay all overtime wa es and liquidate damages

16 due to them under the FLSA

17 FIRST CAUSE OF ACTION

18 FAILURE TO PAY OVERTIME COMPENSATION IN VIOLATION OF LABOR CODE

19 510 558 1194 and 1198

20 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

21 inclusive

22 47 Representative Plaintiffs hereby re allege and incorporate all preceding para raphs

23 as though fully set forth herein

24 48 Target had a consistent policy from March Z1 2019 to August 11 2019 of failing

25 to pay overtirne wages to its hourly non exempt Distribution Center employees at its Califonlia

26 Distribution Centers in violation of California state wage and hour laws by having employees work

27 without the payment of overtime after 8 hours of work in a day shift Target utilized unlawful and

28 invalid alternative workweek schedules in order to avoid paying lawfizlly earned overtime
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1 including double time This practice systematically undercompensated members of the AWS Class

2 throughout the AWS Class Period

3 49 As a result of the unlawful acts of Target Representative Plaintiffs the putative

4 Class Members and aggrieved employees have been deprived of their full overtime wages in

5 amounts to be detennined at trial and are entitled to the recovery of such amounts plus interest

6 and penalties thereon attorneys fees and costs pursuant to Labor Code sections 218 5 510 558

7 1194 and 1198

8 SECOND CAUSE OF ACTION

9 FAILURE TO PROVIDE ITEMIZED WAGE STATEMENTS AND PAYROLL

10 RECORDS IN VIOLATION OF LABOR CODE 226 1174 ll75

11 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

12 inclusive

13 50 Representative Plaintiffs hereby re allege and incorporate all preceding paragraphs

14 as though fully set forth herein

15 51 Section 226 of the California Labor Code requires Target to provide itemized wage

16 statements at the time of payment of wages which include but are not limited to the following the

17 con ect gross wages earned the coi ect totall ours worked by the employee the correct net wages

18 earned the inclusive dates of the period for which the employee is paid and all applicable hourly

19 rates in effect during the pay period and the corresponding correct number of hours worked at each

20 hourly rate by the employee

21 52 Target also failed to keep and provide accurate payroll records as required by Labor

22 Code sections 226 ll74 and or 1175 which include but arenot limited to the following the correct

23 gross wages earned by employees the correct total hours worked by employees the correct net

24 wages earned by employees all applicable hourly rates in effect during the pay period far each

25 employee and the correct number of hours warked at each hourly rate by employees

26 53 Representative Plaintiffs contend that they and the putative AWS Class Members

27 have been injured by Target s failure to provide all of the requisite information on its itemized

28 wage statements in that such failure intef alia masks possible and actual underpayments to
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1 Target s employees and make it difficult for Target s employees to verify that tl ey have in fact

2 been paid the proper alnounts owing for all hours worked Said conduct was done lalowingly and

3 intentionally since Target is aware of California law and tliat it is not paying its employees for all

4 overtime hours worked with the design to harm Representative Plaintiffs and the putative AWS

5 Class Members

6 THIRD CAUSE OF ACTION

7 FAILURE TO PAY REPORTING TIME PAY IN VIOLATION OF

8 8 CAL C REGS 11010 ETSEQ AND IWC WAGE ORDER NO 7

9 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

10 inclusive

11 54 Representative Plaintiffs hereby re allege and incorporate all preceding paragraphs

12 as though fillly set forth herein

13 55 California Code of Reg ulations section ll010 et seq and IWC Wage Order No 7

14 mandates that when an employer requires an employee to report for work and then fails to put them

15 to work for at least half of their scheduled day s work the employer must pay wages for half the

16 usual or scl eduled day s work but in no event for less than two hours nor more than four hours to

17 the employee

8 56 With respect to what constitutes report for work the court in i Var d v Tilly s I ic

19 31 Cal App Sth 1167 1185 2019 held that an employee need not necessarily physically appear

20 at the workplace to report for work Instead report ing for work within the ineaning of the

21 wage order is best understood as presenting oneself c s ordered Report for work in other words

22 does not have a single meaning but instead is defined by the party who directs the manner in

23 which the employee is to present himself or herself for work this is by tlie einployer I f the

24 employer directs employees to present themselves for work by logging on to a computer remotely

25 then the employee reports for work

26 57 Target required the putative Class Mernbers to report for work by instructing them

27 to frequently check the MyTime App sometimes as often as daily but often failed to put them to

28 work for at least halfof their scheduled day s work ithout the payment of reporting time pay
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1 when shifts were suddenly rescheduled or eliminated During the MyTime class period from

2 March 21 2019 to the present Target required the Representative Plaintiffs and the putative Class

3 Members at its seven California distribution centers to report for work without receiving reporting

4 time pay The Representative Plaintiffs and the putative Class Members were required to check the

5 MyTime App as often as daily and when a shift was removed rescheduled or shortened without

6 proper notice they received no reporting time pay under Target s uniform compensation policies

7 and practices Furthermore at times Representative Plaintiffs and the putative Class Members

8 would receive a change in their schedules removing or rescheduling a previously scheduled shift

9 minutes before that shift was otherwise scheduled to begin and after the Representative Plaintiffs

10 and putative Class Members had already left for their worksite or had already arrived at their

11 worksite only to be sent home without being put to work and without the payment of reporting

12 time pay Similarly the Representative Plaintiffs and putative Class Ivlembers had no choice but to

13 frequently check the MyTime App because if they inissed a shift or were late to a shift due to a

14 suddenly added or rescheduled shift they were subject to discipline or termination Requiring

l 5 employees to inonitor an app that can change their schedule moments before it is to begin with no

16 notification triggers the reporting time pay requirements

17 58 During the Reporting Time Pay Class Period Representative Plaintiffs and the

18 putative Class Members have been required to present themselves for work and subsequently have

19 been sent hoine without bein put to work for at least half their scheduled shift or receiving proper
20 reporting time pay By failiug to pay reporting time pay to these putative Class meinbers Target

21 has violated California law

22 FOURTH CAUSE OF ACTION

23 FAILURE TO PAY WAITING TIME PENALTIES

24 IN VIOLATION OF LABC R CODE 201 203

25 By Representative Ptaintiffs Against Defendant Target Corporation and Does 1 through 10

26 inclusive

27 59 Representative Plaintiffs het eby re allege and incorporate all preceding paragraphs

28 as t ough fiilly set forth herein
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1 60 California Labor Code section 20l requires an employer who discharges an

2 einployee to pay all compensation due and owing to that ernployee immediately upon discharge

3 61 California Labor Code section 203 provides that if an employer willfully fails to

4 pay compensation promptly upon separation from employment as required by either sections 201

5 or 202 then the employer is liable for waiting time penalties in the form of continued

6 compensation for up to 30 vork days

7 62 Target willfully failed and refused to timely pay overtime compensation to putative

8 Class Members such as Representative Plaintiff Arthur Barnes whose einplo nnent tenninated

9 As a result Target is liable to these putative Class Members for waiting time penalties together

10 with costs under Labor Code sections 20l 203

11 FIFTH CAUSE OF ACTION

12 FAILURE T4 REIMBURSE FOR BUSINESS EXPENSES

13 IN VIOLATION OF LABOR CODE 2802

14 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

5 inclusive

16 63 Representative Plaintiffs reallege each paragraph of this Complaint as though fully

17 set f rth

18 64 California Labor Code 2802 requires Target to indemnify his or her employees

19 for all necessaiy expenditures or losses incurred by the employee in direct consequence of the

20 discl arge of his or her duties or of his or her obedience to the directions of the employer even

21 though unlawful unless the employee at the time of obeying the directions believed them to be

22 unlawful Cal Lab Code 2802

23 65 With respect to requiring employees to utilize their personal cellular telephones for

24 the company s business the court in Cochra 2 v Schwan s Hoine Service 228 Cal App 4th 1137

25 2014 held that when employees must use their personal cell phones for work related

26 calls Labor Code section 2802 requires the employer to reimburse them Whetl er the employees

27 l ave cell phoile plans with unlimited minutes or limited minutes the reirnburseinent owed is a

28 reasonable percentage of their cell phone bills Id at 1140
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1 66 Here Target s company wide policy for its distribution center employees in

2 California is that they are required to use their personal cellular telephones i e smart telephones

3 to check their work schedules i e whether they have been scheduled to work a particular work

4 day or work shift by Target request time off of work and other timekeeping payroll funetions

5 First einployees are required to download a Target mobile application to tlieir cellular telephones

6 called MyTime and referred to by Target and the putative MyTime Class Members as the

7 Target MyTime App Once the employees have downloaded the Target MyTime App they are

8 required to check the App weekly and during the busy season the October throu h December

9 holiday season daily to detennine whether Target has either scheduled up added a day shift to

10 the enployee s set schedule or scheduled down removed a day shift from the employee s set

11 schedule the employee for a given work week A failure to check the App and miss a shift that

12 has been added to an employee s schedule results in a no call no show which is grounds for

13 tennination of employment from Target Prior to adding the MyTime App Target utilized a call

14 in number and updated the call in line once a week to infonn employees if a shift had been

15 added removed from their schedule Prior to introducing the MyTime App Target distribution

16 center employees in California could call in to the call in line on Wednesday of each week

17 puncl in their einployee identification number and the line would infonn them if tlieii schedu e fot

18 the week had been changed in any fashion To update schedules in real time and give the

19 company more flexibility in the scheduling of employee work shifts Target discontinued the call

20 in line and now updates employees schedules in real time and continuously which requires

21 e7nployees to consistently check the MyTime App on their personal cellular telephones However

22 Target does not reimburse employees for the data usage of downloading and using the MyTime
23 App on their personal cellular telephones in violation ofLabor Code 2802

24 67 During the MyTime Class Period Representative Plaintiffs and the putative

25 members of the Class have been required to personally incur and pay for these expenses in the

26 discharge of their employment duties all without reimbursement froin Target

27 68 Target Ilas a policy of regularly and consistently refusing to reimburse

28 Representative Plaintiffs and the members of the MyTime Class for such expenses in violation of

15
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1

1 California law

2 SIXTH CAUSE OF ACTION

3 VIOLATION OF LABOR CODE 2698 ET SEQ

4 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through l0

5 inclusive

6 69 Representative Plaintiffs hereby re allege and incoiporates all preceding paragraphs

7 as tl ough fully set forth herein

8 70 Califonlia Labor Code section 2698 et seq provides employees with a private right

9 of action to remedy an employer s failure to comply with Labor Code sections designated in Labor

10 Code section 2699 5 Labor Code sections 201 202 203 204 223 226 510 511 558 1194

11 l 97 1198 and 2802 and the IWC Wage Orders all of which Target has violated as alleged above

12 and as stated in Exhibits A B and C Plaintiffs Notices to the Labor Workforce

13 Development Agency which are incorporated by reference Penalties for violations under Labor

14 Code section 2699 2 are one 1lundred dollars 100 00 for each aggrieved employee per pay

IS period for the initial violation and two hundred dollars 200 00 per subsequent vioJation for each

16 aggrieved employee per pay period when the Labor Code has not provided otherwise

7 71 Representative Plaintiffs have exhausted the administrative prerequisites to file a

18 claim under Labor Code section 2698 et seq by sending notices by certified mail aild via

19 electronic subinission to the California Labor Workforce and Development Agency on August 16

20 2019 February 11 2020 and March 2 2020 along with copies to Target Attached hereto as

21 Exhibit A B and C lt llas been over 65 days since each mailing submission and

22 Representative Plaintiffs have not received confirmation from the LWDA that it will not

23 investigate the complaint withiil the time liinits set forth in Labor Code section 2699 3 a 2

24 72 As the administrative process has been exhausted under Labor C ode section 2699 3

25 Representative Plaintiffs seek to recover on behalf of themselves and others similarly situated

26 civil penalties to be distribute i according to statute

27 73 As provided for in Labor Code section 2699 3 d Representative Plaintiffs are

28 entitled to recover civil penalties on behalf of themselves and others similarly situated for the

16
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1 one year period beginning with the Section 2699 demand letter the necessary precursor to this

2 claim

3 74 Labor Code section 2699 g 1 provides for attorneys fees and costs to the

4 prevailing employees for disputes under the Labor Code Representative Plaintiffs thus seek to

5 recover attorneys fees and costs expended in recovering tliese penalties on behalf of themselves

6 and others similarly situated

7 75 As a result of Target s unlawful coilduct Representative Plaintiffs a d putative

8 Class Members have suffered damages in an amount subject to proof as they were not paid all

9 wages due The precise amount of unpaid wages is not presently known to Representative

10 Plaintiffs but can be deternzined directly from Target s records

11 76 As a result of these violations Representative Plaintiff and the members of the Class

12 have been damaged in an arnount according to proof at the time of trial but still in excess of the

13 ininimum jurisdiction ofthis Court

14 SEVENTH CAUSE OF ACTION

15 UNLAWFUL BUSINESS PRACTICES

16 IN VIOLATION OF BUS PROF CODE 17200 ET SEQ

17 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

18 inclusive

19 77 Representative Plaintiffs hereby re allege and incorporates all preceding paragraphs
20 as tl ough fully set forth herein

21 78 Target s failure to correctly pay overtime compensation and reimburse necessaiy
22 business expenses as alleged lerein constitutes unlawfiil activity prohibited by Busirless and
23 Professions Code section 17200 et seq including but not liinited to Sections 17200 17202 and

24 17203

25 79 The actions of Target in failing to pay Representative Plaintiffs and the putative

26 class members in a lawful manner as alleged herein constitute false unfair fraudulent and or

27 decep tive business practices within the meaning of Business and Professions Code section 17200

28 et seq

17
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1 80 As a result of its unlawful acts Target has reaped and continue to reap unfair

2 benefits at tlle expense of Representative Plaintiffs and the putative class members Target should

3 be enjoined fiom this activity and made to disgorge these ill gotten gains and restore to

4 Representative Plaintiffs and putative class members the wroilgfully withheld wages and expenses

5 pursuant to Business and Professions Code section 17203 Representative Plaintiffs are infonned

6 and believe and thereon allege that Target is unjustly enriched through its failure to pay legal

7 overtime compensation reimburse necessary business expenses pay reporting time pay and use of

8 an unlawful and unauthorized AWS

9 81 Representative Plaintiffs are infonned and believe and thereon allege that they and

10 the putative class members are prejudiced by Target s unfair practices

11 82 As a direct and proximate result of the unfair business practices of Target

12 Representative Plaintiffs are entitled to equitable and injunctive relief including full restitution

13 and or disgorgement of all wages which have been unlawfully withheld from Representative

14 Plaintiffs and the putative class members as a result of the business acts and practices described

15 therein and enjoin Target to cease and desist from engaging in the practices described therein

16 83 Representative Plaintiffs allege that if Target is not enjoined from the conduct set

17 forth in this complaint it wi11 contiuue to fail to reimburse necessa y business expenses including
18 reimbursement for the use of its employees cellular telephones without compensation

19 EIGHTH CAUSE OF ACTION

20 FAILURE TO PAY OVERTIME AND LIQUIDATED DAMAGES IN VIOLATION OF

21 THE FLSA 29 U S C 201 ETSEQ 29 U S C 216 b

22 By Representative Plaintiffs Against Defendant Target Corporation and Does 1 through 10

23 inclusive

24 84 Target had a unifonn practice and policy of not compensating the FLSA Collective
25 Action Members overtime for all hours worked in excess of 40 hours in a workweek

26 85 As a result of the unlawful acts of Target Representative Plaintiffs and the FLSA

27 Collective Action Members have been deprived of overtime wages when they worked in excess of
28 40 hours in a workweek in violation of the FLSA

18
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1 86 Attached hereto as Exllibit D is the consent to join forms signed by Representative

2 Plaintiffs in this action pursuant to 16 b of the FLSA 29 U S C section 216 b and 256 It is

3 likely that other individuals will sign consent fonns and join as plaintiffs on this claim in the future

4 87 At all relevant times Target pursuant to its unifonn systematic and non

5 individualized policies and practices willfully failed and refused to pay overtime in accordance

6 with the aw to those covered by the FLSA Collective Action for their hours worked in excess of

7 40 per week

8 88 By failing to compensate Representative Plaintiffs and the FLSA Collective Action

9 Members for all overtime work performed in excess of 40 hours in a workweek Target has

10 violated FLSA 29 U S C 201 et seq including 29 U S C 207 a 1 and 215 a

11 89 The foregoing conduct as alleged constitutes a willful violation of the FLSA within

12 the meaning of 29 U S C 255 a

13 90 Representative Plaintiffs on behalf of themselves and the FLSA Collective Action

14 Members seek recovery of their attorneys fees and costs of action to be paid by Target as

15 provided by the FLSA

16 91 Repi esentative Plaintiffs on behalf of themselves and the FLSA Collective Action

17 Members seek damages in the amount of their respective unpaid overtime compensation

18 liquidated damages as provided by the FLSA interest and such other legal and equitable relief as

19 this Court deems just and proper

20 92 At all times relevant to this Complaint from March 21 2014 to August 11 2019

21 Representative Plaintiffs and the FLSA Collective Action Me nbers as alleged herein claim that

22 Target willfully failed to pay overtime compensation owed to Representative Plaintiffs and the

23 FLSA Gollective Action Members for all of his her their overtime hours worked in excess of 40

24 hours per workweek in violation of 29 U S C 207 a and

25 93 The aforementioned conduct of Target and eadl of them constitutes multiple and

26 repeated violations of 29 U S C 207 a based thereon Representative Plaintiffs pray for and

27 seek judgment and appropriate orders in favor of Representative Plaintiffs and those in the FLSA

28 Collective Action identified above against Target as follows For the recovery of the balance of

19
CLASS ACTION COMPLAINT FOR DAMAGES AND PENALTIES



1 overtime compensation owed to Representative Plaintiffs and the LSA Collective Action

2 Members plus liquidated damages attorney s fees and costs pursuant to 29 U S C 216 b in an

3 amount according to proof for an award of pre judgment interest for costs of suit for interest as

4 allowed by law and for such other relief as may be proper

5 94 WHEREFORE Representative Plaintiffs on behalf of themselves and all members

6 of the proposed FLSA Collection Action that they seek to represent prays for reliefas follows

7 a For an order certifying that the eighth cause of action of this complaint may

8 be maintained as a collective actioil pursuant to 29 U S C 216 b and that

9 prompt notice of this action be issued to potential members of the opt in

10 FLSA Collective Action apprising them of the pendency of this action and

11 permitting the n to assert timely FLSA claiins

12 b Designation of the Representative Plaintiffs as representatives for the FLSA

13 claims and Representative Plaintiffs attoi7 eys as Counsel for the FLSA

14 Collective Action

l5 c Appropriate equitable relief to remedy Target s violations of the FLSA

16 including but not necessarily limited to an order enjoining Target from

17 continuing its unlawful practices

18 d All unpaid overtime as calculated by the applicable provisions of the FLSA

19 at 29 U S C 201 et seq and applicable regulations promulgated in the

20 Code of Federal Regulations ancUor opinions and directives of the

21 Department ofLabor

22 e All appropriate federal statutory penalties

23 f An award of liquidated damages pursuant to the FLSA and according to

24 proof

25 g Pre Jud nent and post Judgment interest as provided by law

26 h Such other equitable relief as the Court may deem just and proper

27 i Attoi leys fees and costs of suit including expert fees as permitted by the

28 FLSA and or federal law

20
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1 PRAYER FOR CALIFORNIA STATE LAW CLAIMS

2 THEREFORE Representative Plaintiffs pray for jud nent against defendant Target

3 Corporation and Does 1 througll 10 and each ofthein as follows

4 1 For compensatory damages iii a sum according to proof

5 2 For unpaid wages pursuant to the California Labor Code as set forth above

6 3 For damages and or penalties an award of costs and reasonable attorney s fees

7 pursuant to the California Labor Code as set forth above

8 4 For damages and or penalties an award of costs and reasonable attorney s fees

9 pursuant to the California Labor Code and Business and Professions Code 17200 et seq

10 5 For prejudgment interest pursuant to California Civil Code section 3287 and or

11 section 3288

12 6 For attorneys fees interests and costs of suit pursuant to Labor Code sections

13 218 5 1 94 a 2802 2699 g 1 and Code of Civil Procedure section 1021 5

l 4 7 For civil penalties pursuant to Labor Code 2699

I S 8 That Target be found to have engaged in unfair coinpetition in violation of

16 Califoi7 ia Business and Professions Code section 17200 et seq

17 9 That Target be ordered and enjoined to make restitution to Representative Plaintiffs

18 due to its unfair competition pursuant to California Business and Professions Code sections 17203

19 and 17204

20 10 That Target further be enjoined to cease and desist fiom unfair competition in

21 violation of California Business and Professions Code section 17200 et seq and
22 1 For suc other and further relief as the Court deems just and proper

23 Dated October 2020 BECERRA LAW

JOSEPH R B RRA
24

Zs By
Jos cena

2 Attorn s for Representative
Plaintiffs ARTHUR BARNES

27 JOSEPH D ORNELAS and
RODNEY ALAN ROBINSON JR

28
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CLASS ACTION CONIYLAINT FOR DAMAGES AND PENALTIES



1 Dated October 2020 GLEASON FAV 0 IE LLP
TOREY JOS AVARO E

2
y

3 BY
Tore o F rote

4 Att rne epresentative

Pl ARTHUR BARNES

5 JOSEPH D ORNELAS and

RODNEY ALAN ROBINSON JR
6

7

8

9

10

11

12

13

14

15

16

17

8

19

20

21

22

23

24

25

26

27

28
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1 DEMAND FOR JURY TRIAL

2 Representative Plaintiffs hereby deinand a trial by jury

3

4
Dated October 2020 BECE A

5
JOS R

6
By

oseph R ecerra

Attorneys for Representative

g
Plaintiffs ARTHUR BARNES

JOSEPH D ORNELAS and

9 RODNEY ALAN ROBINSON JR

10 Dated October 2020 GLE S F V R TE LLP
TO Y JO H F ROTE

11

s

12 By
ore Josep varote

13 tto neys for Representative
Plaintiffs ARTHUR BARNES

14 JOSEPH D ORNELAS and
RODNEY ALAN ROBINSON JR

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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5 1B1dIISSION

TARGET eORPORATION

c o C T Corporation System DEPARTMENT OF INDUSTRIAL

Agent for Service of process RELATIONS

818 W 7th St Ste 930 Accounting Unit
Los Angeles CA 90017 455 Golden Gate Ave ue lOth Floor

San Francisco CA 94102

Ite CALIFORNIA LA OR CQ 3E 2699 3 PAGA N FICE

Joseph D Ornelas and Rodney 4lan Robinsorc Jr v Target Corporation

To Whom It May Concern

I am writing on behalf of the ag rieved employees Joseph D Ornelas and Rodney Alan
Robinson Jr This notice is being made to the California Labor Workforce Development

Agency LWDA pursuant to the requirernent of Labor Code section 2699 3 to notify the
LWDA that Mr Ornelas and Mr Robinson hereinafter collectively referred to as the PAGA
Representatives as well as other aggrieved current and former non exempt employees that
worked for Target Corporation hereinafter the Employer or Target in one of its

Distribution Centers in California the Aggrieved Employees from March 21 2019 to the
present and cantinuing were not paid overtime after 8 hours af work in a day in violation of
Labor Code StO 558 l 198 and 1199 2 nat timely paid for all wages in violation of Labor
Code 201 202 203 204 223 510 558 1194 and 1198 and the Industrial Welfare
Commission IWC Wage Orders 3 not provided accurate itemized wage statements in
violation of Labor Code 226 a and 4 not paid all wages due at the time of tetmination in
violation of Labor Code 201 203

The PAGA Representatives claim for unpaid overtime is in part based on Target s usage
and reliance on Alternative Workweek Schedules AWS that purportedly enableri Target to
avoid paying overtirne for employees working shifts in excess of 8 hours Most of the Aggrieved
Employees includiug the PAGA Represenfatives worked an AWS of either 4 days a week 10

4014 IANG I3L 1C1I I31 VD SLTI7 I 30Q LC7N T I7A Tl GA 0 U
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hours a day 4 10 Schedule or 3 days a week 12 hours a day 3 l 2 5chedule and were not

paid overtime after 8 hours in a day The PAGA Representatives challenge the validity of Target
AWS s as the company failed ta adhere to all procedural requirements prior to impleinenting
these AWS

An employer has the burden of establishing all of the required eleznents if it seeks ta rely
on an AWS to evade its obligation to pay empl yees overtime after 8 hours of work in a day
Maldonado v Epsilon Plastics Inc 22 Cal App 5 1308 2018 First the proposal for the

AWS must be in the form of a written agreernent and must designate a regularly scheduled
alternative workweek in whieh the specified nurnber of workdays and work hours are regulariy
recurring ld IWC Wage Orders 3 C 1 The employer rnay propose a single work schedule
that would become ttie standard schedule for warkers in the work unit or a menu of work
schedule options from which each employee in the unit would be entitled to choose Wage

Orders 3 C 1 If the employer proposes a menu of wark schedule options the employee

may with the approval of the employer move from one me u option to another Wage Orders
3 C I In order to be valid the proposed AWS must be adopted in a secret ballot election

before the performance of work by at least a two thirds 2 3 vote of the affected employees in
the work unit Id Wage Orders 3 C 2 see also Labor Code 511 The PAGA

Representatives contend that Target failed to follow a11 of these requireinents

Prior to the secret baliot vote the employer is required to malce a disclosure in writing to
the affected employees whicli must include the effects of the proposed arrangement on the

employees wages hours and benefits Wage Orders 3 C 3 The disclosure shall include

rneetings duly noticed and held at least 14 days prior to voting for the specific purpose of
discussing the effects of the alternative worlcweek schedule ld Wage Orders 3 C 3 The

employer must also provide the disclosure in a non English language as well as in English if at
least 5 of the affected employees primarily speak that non English language Wage Orders

3 C 3 The employer shall mai the written disclosures to employees who do not attend the

meeting The Wage Order clear y provides that the employer s failure to comply with this
paragraph shall malce the election null and void Wage Orders 3 C 3 The PAGA

Reprasentatives contend that T u get failed to follow all ofthese requirements as well

The Wage Orders and Labor Code 511 also provide that only secret ballots may be cast
by aftected employees in the work unit and the results of the election must be reported by the
employer to the Office of Policy Research and Legisiation witllin 30 days after restilts are final
Additionally the einployer cannot intimidate or coerce employees to vote either in support ofor
in opposition to tlie proposed alte native workweek schedule Wage Orders 3 C 8

The PAGA Representatives challenge the validity of Target s AWS s Employees that

work pursuant to an AWS for Target were and are improperly denied overtime including double
time after 8 hours of work in a day as required by state law

i7ie PAGA Representatives claim for violation of Labor Code 203 is derivative of the
unpaid overtir e claim described above It is a fundamental policy of Califoznia law that
employees wha are discharged or who resign are owed their final wages immediately or within
72 hours as prescribed by Labor Code Sections 201 and 202 Davis v Morris 37 Ca1 App 2d
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269 274 1940 Labor Cade Section 203 provides for a penalty of daily wages for up to 30
ca lendar days This 30 day period is calculated using a daily rate of pay and multiplying by
30 Matnika v Barca b8 Ca1 App 4U 4 7 493 94 1998 Section 203 does not require that

the employer intended the action merely that the action occurred and was within the employer s
control 8 C C R 13520 see also Davis v Morris 37 Cal App 2d 269 1940 In other

words the PAGA Representatives need not establish that Target intended to underpay its
emplayees Rather the PAGA Representatives need only prove that Target could have paid
them aIl unpaid wages earned and failed to do so

This letter sets forth the specific provisians afthe California Labor Code and IWC Wage

Orders that have been violated by Target and the facts and theories supporting those violations
pursuant to California Labor Code section 2699 3

Very truly yours

ec r Law i

c

3as Ii R Becerra
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SUSMISS ON

TAR GET CORPORATION
c o C T Corporation System DEPARTMENT OF INDUSTRIAL
Ageni for Service ofprocess RELATIONS
81 S W 7th St Ste 930 Accounting Unit
Los Angeles CA 90017 455 Golden Gate Avenue lOth Floor

S n Francisco CA 94102

l e CA IFORNIA LABOR CQDE 2699 3 PA A NOTICE
Joseph D O1 nelas and RodneyAlan Robinson Jr v Target Corporation

To W11om lt May Concern

I am writing on Uehalf of the aggrieved employees Joseph D Omelas and Rodney Alan
Robinson Jr This notice is being made to the California Labor Workforce Development
Agency LWDA pursuant to the requirement of Labor Code section 2699 3 to notify the
LWDA that Mr Ornelas and Mr Robinson hereinafter eollectively refened to as the PAGA
Representatives as well as other aggrieved current and former non exempt employees that
worked for Target Corporation hereinafter the Employer or Target in one of its
Distribution Centers in California the Aggrieved Employees from approximately March 21
2019 to the present and continuing were 1 not reiznbursed for alI necessary business expenses
incurred in violation ofLabor Code 2802 and the IWC Wage Orders 2 not paid for alI hours
worked in violation of Labor Cade 201 202 204 223 1294 1197 I198 and the IWC Wage
Orders and 3 not paid for a 11 wages due at the time af termination in violation of Labor Code
203 wlule employed by Target

The PAGA Representatives and aggrieved employees are emplayed in Target s
distribuiion centers located throughout the State of California

The PAGA Representatives and aggrieved employees claim for unpaid wages and
unreimbursed business expenses in viaiation of Labor Code 2802 is based on Target s
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requirenlent that all aggrieved employees download and utilize an application on their aersonat

cell phones in order to check their work schedules that fluctuate depending on Target s business
needs request vacatian time and other work related obligations that Target imposes on them

The aggrieved ernployees are required to check the required app during their off work hours to
determine if they axe required to work an additional shift and or whether their scheduled shift has
been cancelled Aggrieved employees are not paid for this time and are not compensated these
wages at the time of termination

I FAII URF TQ REIMBURSE FOR JSINESS EXPENSES

Labor Code 2802 requires that an employer indernnify its employees for ali necessary
expenditures or losses incurred by the employee in direct consequence of the discharge or his or
her duties or of his or her abedience to the directions of the employer Lab Code 2802 With

respect to requiring employees to utilize their personal cell phones for the company s business
the court in Cochran v Schwan s Home Ser vice 228 Cal App 4 1137 2014 held that when

employees must use their personal eeil ghones for work related calls Labor Code section

2802 rey aires ti e epnployer to reimburse the Whether the employees have ceil phone

plans jvath aanlimited aninutes or li ited mineates the reimbursea ent owed is a reasona6le

pecce atage of their cell phone bills 1d at 1140 To show liability under see4 on 2 02 a
empioyee need only show that he ar she was required ta use a personal ceil phone to make
wark related calls and he or she was aot reiffibursed Id at 1145 Thus even if an

employee does not incur an extra expense that he or she w uld not have otherwise incwred
absent the job reimbursement is still required Otherwise the employer would receive a
vindfail because it would be passing its operating expenses mn the effigloyee Id at 1144

Cochran further explained that while a driver with an unlimited data plan is not incurring
an extra expense for use of their smart phone he or she is still actually incurring a work expense
because the driver is using their personal phone for work purposes Id at 1143 45 If an

employer is not required to pay a percentage of the bill to reflect that usage the employer is able
ta shift their operating costs to the employee relying on the data plans of their employees rather
than having to pay for the data plans on their own Id at 1 I44

IIere Target s company wide policy for its distribution center employees in California is
that they are requu ed to use their personal cell phone i e smart phones to check their work

schedules i e whether they have been scheduled to work a particular work day or work shift by
Iarget request time off of work and other timekeeping payroll funetions irst aggrieved
employees are required to dovmload a Target application to their phones called MyTime and
referred to by Target and the aggrieved employees as tl e Target MyTime App Once the

employees have downloaded the Tar et MyTime App they are required to check the App
weekly and during the busy season the October through December holiday season daily to
determine whether Target has either scheduled up added a day shift to the employee s set
schedule or scheduled down removed a day shift from the employee s set schedule the
employee for a given work week A failure to check the App and to miss a shift that has been
added to an employee s schedule results in a no call no show which is grounds for termination
of empioyment from Target Prior to adding the MyTime App Target utilized a call in number
and updated the call in line once a week to inform emplayees if a shift had been added remaved
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from their schedule Prior to introducing the MyTime App Target distribution center employees
could call in to the call in line on Wednesday of each week punch in their employee
identification number and the line would inform them if their schedule for the week had been
changed in any fashion To update schedules in real time and give the company more

llexibility in the scheduling of employee wozk shifts Target discontinued the call in line and
now updates employees schedules in real time and continuously which requires employees to
consistently check the MyTime pp on their personal cell phanes However Target does not

reimburse employees for the data usage of downloading and using the MyTime App on their
personal cell phones in vioiation of Labor Code 2 02

II Failure ta Pay all Wages and Wages Due at Termination

As set forth above the aggrieved employees were required to cl eck the MyTime App
while off dury to determine whether Target had either scheduled up or scheduled down their
work shift In violation of Iabor Code 2Q1 202 203 204 223 1194 1197 and 1198

aggrieved empioyees were not compensated far any of this time Additionally this time also is
compensable reporlin time pay and a failure by Target to compensate employees for such
reporting time pay violates 8 Cal C Regs 11010 et seq Ifan ernplayee is required to report

to work a second time in any one workday and is furnished less than two 2 hours ofwork on
the second reporting said employee shall be paid for two 2 haurs at the employee s regular rate
of pay which shall not be less than the minimum wage This is another policy violation that is
suffered by alI aggrieved employees

As a resutt of the foregoing at the time of separation of employment aggrieved
employees are not compensated for all hours worl ed in vi lation ofLabor Code 203

This letter sets forth the specific provisions of the Catifornia Labor Code an the IWC
Wage Qrders that have been violated by 7 arget and the facts and theories supporting those
violations pursuant ta California Labor Code 2699 3

Very truly yours

Bece a a F

t

Jo eph R Be erra
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TARGET CORPORATION

c o C T Corporation System DEPARTMENT OF INDUSTRIAL

Agent for Service ofpracess RELATIONS

81 S W 7th St Ste 930 Accounting Unit
Los Angeles CA 90017 455 Golden Gate Avenue lOth Floor

San Francisco CA 94102

Re CALIFOI2NIALABUR COI E 2699 3PAGA NOTICE

Arthur Barnes v Target Corporation

To Whorn It May Concern

Y am writing on behalf of the aggrieved employee Arthur Barnes who worked as an
hourly nan exempt employee at one of Target s Distribution Centers in San Bernadino County
T 3806 This notice is being made ta the Califomia Labor Workforce Development Agency

LWDA pursuant to the requirement of Labor Code section 2699 3 to notify the LWDA that
Mr Barnes hereinafter referred to as the PAGA Representative as well as other aggrieved

current and forrner non exempt employees that worked for Target Corporation hereinafter the
Employer ar Target in one of its Distribution Centers in California the Aggrieved

Employees from March 21 2019 to August 1l 2019 were 1 not paid overtime after S hours
of work in a day in violation of Labor Cade 514 558 1198 and 1199 2 not timely paad for
all wages in violation ofLabor Code 2D1 202 203 204 223 510 558 1194 ar d 1198 and
the tndustrial Welfare Cammission IWC Wage Orders 3 not provided accvrate itemized
wage staEements in violation of Labor Code 226 a and 4 not paid all wages due at the time
of terminatian in violation of Labor Code 201 2Q3

The PAGA Representa tive s claim for unpaid overtime is in part based on Target s usage
and reliance on Altemative Varkweek Schedules AWS that purportedly enabled Target to
avoid paying overtime for ernployees warking shifts in excess of 8 hours Most of the Aggrieved
Employees including the PAGA Representative worked an AWS of either 4 days a week 10 j
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haurs a day 4 10 Schedule or 3 days a week 12 haurs a day 3 12 Schedule and were not

paid overtime after 8 hours in a day The PAGA Representative challenges the validity of
Target s AWS as the company failed to adhere to all procedural requirernents prior to
irnplernenting these AWS

An employer has the burden of establishing all the required elements if it seeks to rely on
an AWS to evade its obligation to pay employees overtime after 8 hours of work in a day
Maldonado v Epsilon Plastics Inc 22 Cal App 5 1308 2018 First the proposal for the

AWS must be in the form of a written agreement and must designate a regularly scheduled
alternative woricweek in which the specified number of warkdays and work hours are regularly
recurring Id I VC Wage Orders 3 C 1 The employer may propose a singie work schedule
that would become the standard schedule for workers in the work unit or a menu of work
schedule options from which each employee in the unit would be entitled to chaose Wage

Orders 3 C 1 If the employer proposes a menu of work schedule options the employee

may with the approval of the employer move frorn one menu option to another Wage Orders
3 C 1 In order to be valid the proposed AWS must be adopted in a secret ballot election

before the performance of wark by at least a two thirds 2 3 vote of the affected employees in
the work unit Id Wage Orders 3 C 2 see also Labar Code 11 The PAGA

Representative contends that Target failed to follow all these requiremenis

Priar to the secret ballot vote the employer is required to make a disclosure in writing to
the affected employees which must incIude the effects of the proposed a trangement on the
employees wages hours and benefts Wage Orders 3 C 3 The disclosure shall incIude

meetings duly noticed and held at least 14 days prior to voting for the specific purpose of
discussing the effects of the alternative workweek schedule Id Wage Orders 3 C 3 The

employer must also provide the disclosure in a non English language as well as in English if at
least 5 of the affected employees primarily speak that non English language Wage 4rders

3 C 3 The employer shall mail the written disclosures to employees who do not attend the

meeting The Wage Order cleazly provides that the employer s failure to comply with this
par graph shali make the election ntzil and void Wage Orders 3 C 3 The PAGA
Representative contends that Target failed to follow all these requirements as well

The Wage Orders and Labor Code 511 also provide that only secret ballots may be cast
by affected employees in the work unit and the results of the election must be reported by the
employer to the Qffice of Policy Research and Legislation within 30 days after results are final

In ali of its AWS elections Target allowed employees fo vote by absentee ballots
However there is nat a provision in the Wage Orders or Labor Code 511 which allows
employees in the defined work unit to vote by absentee ballot The relevant portions of the
Wage Orders expressly disallows far absentee voting as the regulation state In order to be
valid The election sha11 be held during reguiar working hours at the employees worksite It
follows that if the election must occur at the employees worksite only ba11ots cast at the
emplo ees worksite are valid Given that the Wage Orders expressly states i n order to be

valid the voting must take place during regular working hours at the employees worksite
Target s use of absentee ballots in its AWS elections renders those elections invalid
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Additionally the einployer cannot intimidate or coerce employees to vote either in
support of or in opposition to the proposed alternative workvveek schedule which Target did at

some ofthe Distribution Center AWS elections in question Wage Orders 3 C 8

The PAGA Representative challenges the validity of Target s AWS Employees that

work pursuant ta an AWS for Target were and are improperly denied overtime including double
time after 8 hours of work in a day as required by state law

The PAGA Representative s claim for violation ofLabor Code 203 is derivative of the
unpaid avertime claim described above It is a fundamental policy of California law that
employees who are discharged or who resign are owed their final wages immediately or within
72 hours as prescribed by Labor Code Sections 201 and 202 Davis v Morris 37 Ca1 App 2d
269 274 1940 Labor Code Section 203 pravides for a penalty of daily wages for up to 30
calendar days This 30 day period is calculated using a daily rate of pay and multiplying by
30 Ma iika v Barca 68 Ca1 App 4 487 493 94 1998 Section 203 does not require that

the employer intended the action merely that the action occurred and was within the employer s
control 8 C C R 13520 see also Davis v Morris 37 Ca1 App 2d 269 1940 In other

words the PAGA Representative needs not establish that Target intended to underpay its
employees Rather the PAGA Representative needs only prove that Target could have paid
them all unpaid wages earned and failed to do so

At Distribution Center T 3806 were Mr Barnes worked Target held new AWS
elections in February a id March of 2019 This was a location where two thirds 2I3 of the
employees tttat were in the defined work unit for an AWS election that was held over a decade
ago did not vote in favor of the proposed AWS which as a matter of law invalidated the AWS
election

Following the new elections at T 3806 in February and March of 2019 two thirds 2 3
of the employees vated in favor of the AWS These new elections went into effect on April 7
2019 for employees working a 3 l2 schedule and April 9 2019 for employees working a 4 10
schedule Although Target canducted new AWS elections for its employees at T 3806 the
employees at this locatian continued to work the same 4 10 and 3 12 AWS prior to during and
immediately following the new elections without the payment of daily overtime Thus the

employees were working the exact same AWS schedules that they were being asked ta vote on
again Labor Code 51 I and the IWC Wage Orders specifically provide that employees cannot
work the AWS schedule that they are voting on prior to the election but this is exactly what
Target did in the new elections at T 3 06 Thus the new AWS elections far T 3806 are invalid
for this reason as well

On August 11 2019 Target discontinued using the AWS schedules at all DCs in
Califomia including the new AWS at T 3806 and began paying employees overtime after 8
hours of work
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This letter sets forth the specific provisi ns of the California Labor Code and IWC Wage

Orders that have been violated by Target and the facts and theories supporting those violations
pursuant to California Labor Code section 2699 3

Very truly yours

IIecerra Law Firm

Joseph R Becerra
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CONSENT TO JOIN FORM

Consent to join under the Fair Labor Standards Act

I work or worked for Target Corporation in California as a non exempt employee at one of its
seven distribution centers between March 21 2019 and August 11 2019

I consent to join the Fair Labor Standards Act collective action entitled Arthur Bcnnes et a1 v
Target Corporation San Bernardino County Superior Court Case No CNDS2007761 to recover unpaid
overtime wages liquidated damages and interest under the federal Fair Labor Standards Act 29 U S C
216 b

I choose to be represented in this matter by the named plaintiffs Arthur Barnes Rodney Alan
Robinson Jr and Joseph D Ornelas and their counsel Becerra Law Firm and Gleason Favarote LLP

in this action

Name

Address

Number Street

C ty State Zip Code

Signature Dated



r

1
PROOF OF SERVICE

2
I Thomas Steinhart declare

3
I am and was at the time of the service mentioned in this declaration employed in the

4
County of Los Angeles California I am over the age of 18 years and not a party to the within

5
action My business address is Gleason Favarote LLP 4014 Long Beach Blvd Suite 300

6
Long Beach CA 90807

7
On October 19 2020 I served a copy ies of the following document s

g
JOINT STIPULATION TO 1 CONSOLIDATE RELATED ACTIONS WITH THIS ACT10N

9
AND 2 FOR LEAVE TO FILE FIRST AMENDED COMPLAINT PROPOSED ORDER

10
on the parties to this action by placing them in a sealed envelope s addressed as follows

11
Attorney Party ies Served Method ofService

12 JEFFREY D WOHL Attorneys for Defendant By email per service

13
RYAN D DERRY TARGET agreement

PAUL A HOLTON CORPORATION

14
ANNA M SKAGGS
PAUL HASTiNGS LLP
101 California Street 48th Floor

15 San Francisco California 94111

16
Tel 415 856 7000
Fax 415 856 7100

17
jeffwohl a paulhastin sg com
ryanderr paulhastin s com

1 g
panlholton cr paulhastin s

annaska c paulhastin s com

19
meredithmitchellnpaulhastin s com

2 BY ELECTRONIC TRANSMISSION I caused said document to be sent by
21 electronic transmission to the e mail address indicated for the party ies listed above

22
I declare under penalty of perjury under the laws of the State of California that the above is

23
true and correct and that this declaration was executed on Octobe 020 at ng Beach

24
California

25

26 omas mhart

27

28
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