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Michael Nourmand, Esq. (SBN 198439)
James A. De Sario, Esq. (SBN 262552)
THE NOURMAND LAW FIRM, APC
8822 West Olympic Boulevard

Beverly Hills, California 90211
Telephone (310) 553-3600

Facsimile (310) 553-3603

Attorneys for Plaintiff,
ELBERT MCCRAY, on behalf of himself
and all others similarly situated

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ORANGE

ELBERT MCCRAY, on behalf of himself and all ) CASE NO.: 30-2020-01131139-CU-CXC

others similarly situated, )

) [Assigned for all purposes to the Hon.

) Randall J. Sherman - Dept. “CX105”]

Plaintiffs, )

) SUPPLEMENTAL DECLARATION OF
V. ) JAMES A. DE SARIO IN SUPPORT OF

) MOTION FOR PRELIMINARY
LOS ALAMITOS RACE COURSE, a California ) APPROVAL OF CLASS ACTION
corporation; and DOES 1 through 100, Inclusive = ) SETTLEMENT

) :

) DATE: October 7, 2022
Defendants. ) TIME: 10:30 a.m.

) DEPT.: CX105

)

)

)

)
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DECLARATION OF JAMES A. DE SARIO

I, James A. De Sario, say and declare, as follows:

1. I am an attorney at law, duly licensed to practice before all the Courts of the State of
California and I am associate of The Nourmand Law Firm, APC, attorneys of record for plaintiff,
ELBERT MCCRAY (“Plaintiff”). As such, I am familiar with the file in this matter and if called
as a witness I could and would competently testify to the following facts of my own personal
knowledge.

2. On August 26, 2022, the Court issued a Tentative Ruling continuing the hearing on
the Motion for Preliminary Approval to October 7, 2022, so that the Parties can submit revised
papers addressing the items raised by the Court in the Tentative Ruling.

ESTIMATED HIGH, LOW OR AVERAGE INDIVIDUAL PAYMENTS

TO CLASS MEMBERS

3. Based on the Gross Settlement Amount of $750,000, the Net Settlement Amount is
estimated to be $444,888 ($550,000 - $7,700 (estimated cost of administration) - $7,500 (requested
enhancement fee for Plaintiff) - $250,000 (requested attorneys’ fees) - $25,000 (requested litigation
costs) - $15,000 (payment to the LWDA for its share of the PAGA penalties). There are |
approximately 445 Class Members dividing the Net Settlement Amount of $444,888 by the total
number of class members provides an approximate $1,000 average individual gross payment to
each class member. The Settlement Agreement provides that class members will be paid based on
pro-rata share determined by the number of workweeks that they worked during the Class Period.
It is estimated that the total workweeks as of May 14, 2021, is 37,446, dividing that by the Net
Settlement Amount provides approximately $11.88 per workweek (the workweek value based on
the Gross Settlement Amount would be higher at $20.03). The high and low estimated payments
will be provided at the final approval hearing.
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COPY OF PLAINTIFF’S PAGA LETTER

On February 10, 2020, Plaintiff provided notice to the California Labor and Workforce
Development Agency (“LWDA”) and defendant LOS ALAMITOS RACE COURSE
“ (“Defendant”) of the alleged Labor Code violations in the Litigation (“PAGA Letter”). A true and
correct copy of the PAGA Letter is attached hereto as Exhibit 2.

ALLOCATION CHARACTERIZED AS WAGES

The allocation of 20% of the settlement payments for wages was based on the premise that
the recovery would be disproportionately penalties versus wages. That is, if Plaintiff prevailed on
the rounding claim, the actual recovery of unpaid wages in relation to penalties would be modest,
since it was determined that employees were on average underpaid .093 minutes of time per day or
approximately $1.70 per shift. Defendant further contended that there would be an off-set for
overpayments due to the rounding, thereby reducing any underpayment and liability. Additionally,
the recovery of premium wages for alleged meal period violations was deeply disputed between the

parties, as Defendant contended that it did provide meal periods to its employees and maintained

compliant practices and policies and therefore no premiums would be due. However, the potential
for recovery of penalties was more substantial, as Plaintiff contends that employees could have
recovered up to a maximum 30 days of waiting time penalties and a maximum $4,000 aggregate
penalty for wage statement violations stemming from the rounding underpayment. Furthermore,
the recent ruling in Naranjo v. Spectrum Security Services, Inc. (2022) 13 Cal.5th 93 recognized
that the meal period provisions of the law constitute wages for purposes of waiting time penalties
and wage statement penalties. Accordingly, the allocation of 20% to wages and 80% to
penalties/interest would be appropriate under these circumstances.
OBJECTIONS TO THE SETTLEMENT

The parties have conferred and have revised the objection procedure as requested by the
Court. A true and correct copy of an Amendment to the Stipulation of Class Action Settlement
(“Amendment”), which amends Section IX. of the Stipulation of Class Action Settlement to reflect
this change, is attached hereto as Exhibit 3. Additionally, a true and correct copy of a revised
Notice of Class Action and Proposed Resolution (“Notice”) showing redline revisions to the
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objection procedure at Section 12 is attached hereto at Exhibit 4 and a finalized clean copy of the
revised Notice is attached hereto as Exhibit 5.
ADDITIONAL TIME FOR RE-MAILED CLASS NOTICES

The parties have conferred and have agreed that the response deadline for request fqr
exclusion, objection or workweek dispute will be extended fifteen (15) calendar days for any Class
Member who is re-mailed a Class Notice by the Settlement Administrator. Please see Amendment
at Exhibit 3, which adds this language to Section X. A., at paragraph 6 (15:4) of the Stipulation of
Class Action Settlement.

WORKWEEK DISPUTES

The parties have conferred and have agreed to revise the language to reflect that the Court
will resolve any workweek dispute not otherwise resolved by the Settlement Administrator and the
parties. Please see Amendment at Exhibit 3, which reflects this change at Section X of the
Stipulation of Class Action Settlement.

In addition, the parties have conferred and included a description of the material terms of
the workweek dispute handling procedure in the Notice. Please see Exhibit 4 showing redline
revisions to the Notice at Section 6 and a finalized clean copy of the revised Notice at Exhibit 5.

45 DAYS TO DISPUTE WORKWEEKS & WORKWEEK DISPUTE FORM / CONTACT
INFORMATION UPDATE FORM

The parties have conferred and have agreed to revise the language in the Class Notice to
provide 45 days to dispute workweeks. The parties have also agreed to change “Workweek
Dispute” to “Workweek Dispute Form” in Section 19 of the Notice. The parties have also agreed
to revise the instructions in the Notice to indicate that the Workweek Dispute Form / Contact
Information Update Form should be used to update their contact information. Please see Exhibit 4
showing the aforementioned redline revisions to the Notice and a finalized clean copy of the
revised Notice at Exhibit 5.

The parties have also agreed to revise the title of the Workweek Dispute Form to reflect
that it may also be used to update contact information by entitling it “Workweek Dispute Form /
Contact Information Update Form.” A true and correct copy of a revised Workweek Dispute Form
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/ Contact Information Update Form showing the aforementioned redline revisions to the objection
is attached hereto at Exhibit 6 and a finalized clean copy of the revised Workweek Dispute Form /
Contact Information Update Form is attached hereto as Exhibit 7.
OPT-OUT FORM

The parties have conferred and have agreed to an “Opt-out Form” for Class Members to
submit for excluding themselves from the settlement. A true and correct copy of the Opt-out Form
is attached hereto as Exhibit 8. 7

The Opt-out Form will be referenced in the Notice. Please see Exhibit 4 showing the
aforementioned redline revisions to the Notice and a finalized clean copy of the revised Class
Notice at Exhibit 5.

PROPOSED HEARING DATE FOR FINAL APPROVAL
Assuming the Court grants preliminary approval on October 7, 2022, the parties propose

January 25, 2023, for the hearing date for final approval.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct this 20" day of September 2022, at Beverly Hills, California.
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