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  Declaration of David Mara, Esq. 
  
 

1 

David Mara, Esq. (SBN 230498) 
Jill Vecchi, Esq. (SBN 299333) 
MARA LAW FIRM, PC 
2650 Camino Del Rio North, Suite 205 
San Diego, California 92108 
Telephone:  (619) 234-2833 
Facsimile:  (619) 234-4048 
 
Attorneys for ERIK MARTINEZ,  
on behalf of himself, all others similarly situated,  
and on behalf of the general public. 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

Attorneys for ERIK MARTINEZ,  
on behalf of himself, all others similarly situated,  
and on behalf of the general public, 
 

Plaintiff, 
 

v. 
 
PATRICK INDUSTRIES, INC.; and DOES 1-
100, 
 

Defendants. 
 

 Case No.  CIVDS2009663 
 
[Assigned for All Purposes to the 
 Hon. David Cohn; Dept. S26] 
 
 
DECLARATION OF DAVID MARA, 
ESQ., IN SUPPORT OF PLAINTIFF’S 
MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION 
SETTLEMENT, CONDITIONAL 
CERTIFICATION, APPROVAL OF 
CLASS NOTICE, SETTING OF FINAL 
APPROVAL HEARING DATE 
 
Date: July 5, 2022 
Time: 10:00 a.m. 
 
 
Complaint Filed:   June 1, 2020 
Trial Date:  None Set 
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I, DAVID MARA, declare the following: 

1. I am President of Mara Law Firm, PC and counsel of record for Plaintiff ERIK MARTINEZ 

and the putative class members in this matter. I am duly admitted to practice before all the 

courts of the state of California. The following facts are within my personal knowledge and, 

if called to testify, I could and would competently testify thereto.  

2. I have been practicing law in California since 2004. 

3. I extensively handle employment cases which involve violations of the California Labor Code 

and Industrial Welfare Commission Wage Orders, such as wage and hour class actions and 

cases alleging violations of the Private Attorneys General Act of 2004 (“PAGA”). 

4. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp., San Diego Superior Court, 

Case No. GIC834348, which was the underlying case in the California Supreme Court’s 

landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, in 

which the California Supreme Court delineated the scope of employer obligations to provide, 

and employee rights to receive, meal and rest periods under California law. 

5. I wrote an Amicus brief on behalf of Consumer Attorneys of California (“CAOC”) in the 

recent decision by the California Supreme Court in Augustus v. ABM Security Services, Inc. 

(2016) 2 Cal.5th 257 (rest breaks must be duty-free and time spent being on call during rest 

breaks is not considered duty-free). 

6. My firm also wrote an Amicus brief on behalf of CAOC in the recent decision by the 

California Supreme Court in Williams v. Superior Court (2017) 3 Cal. 5th 531 (PAGA and 

wage and hour class action). 

7. My firm has been granted class certification in both state and federal courts.  

8. I am also Plaintiff’s counsel in a host of other class actions involving violations of California’s 

wage and hour laws, many of which involve the transportation industry. For example, I have 

been and am involved as counsel for plaintiffs in the following sampling of class action cases 

involving wage and hour violations under California law: Peron v. The Vons Companies, Inc. 

(Case No. 37-2014-00006965); Hilderbrand v. LinkUs Enterprises, LLC (Case No. 

DR150155); Martin v. Sysco Central California, Inc. (Case No. 1:16-cv-00990-DAD-SAB); 
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Paramo v. Cintas Corporate Services, Inc., et. al. (Case No. CIVDS1719941); Cortez v. 

United Natural Foods, Inc. (Case No. 5:18-cv-04603-BLF); Frieri v. Sysco San Diego, Inc. 

(Case No. 3:16-cv-1432-JLS-NLS); Allen v. J.S. West Hardister, LLC, et. al. (Case No. 

9000289); Betts v. Foster Dairy Farms (Case No. 9000320); Perez v. City of San Diego (Case 

No. 37-2014-00016621); Cuellar-Ramirez v. US Foods, Inc. (Case No. RG15770766); 

Rodriguez v. Delta Sierra Beverage, LLC (Case No. 34-2017-00206727); Helton v. Pepsi-

Cola Sales and Distribution, Inc., et. al., (Case No. 3:17-cv-01135-EMC); Kramer v. XPO 

Logistics, Inc. (Case No. 3:16-cv-07039-WHO). 

9. On February 19, 2020, Plaintiff uploaded a notice to the Labor and Workforce Development 

Agency in accordance with the PAGA. Plaintiff’s notice alleges that Defendant failed to pay 

all straight time and overtime wages, failed to provide lawful meal and rest periods, failed to 

provide accurate itemized wage statements, and failed to pay all wages due at the termination 

of employment. 

10. Plaintiff filed the Complaint against Defendant San Bernardino County Superior Court on 

June 1, 2020 (Case No. CIV2009663). The complaint alleged the following causes of action 

against Defendant: (1) failure to pay all straight time  and/or minimum wages; (2) failure to 

pay all overtime wages; (3) failure to provide meal periods; (4) failure to authorize and permit 

rest periods; (5) knowing and intentional failure to comply with itemized employee wage 

statement provisions; (6) violation of the Labor Code Private Attorneys General Act of 2004; 

and (8) violation of Unfair Competition Law. 

11. Since the filing of the Action and through execution of this Settlement Agreement, Plaintiff 

has conducted a thorough investigation into the facts underlying the claims asserted in the 

Complaint.  Plaintiff has also engaged in extensive informal and formal discovery, including, 

the production of an extensive data sampling of time clock punches and wage statements and 

all applicable policies. In total, Defendant produced over 5,500 documents. 

12. Prior to mediation, Defendant provided Plaintiff with detailed information regarding the size 

of the Class, the applicable hiring and termination dates for Class Members, and the pay rates 

of Class Members, in addition to other relevant information. 
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13. On March 28, 2022, the Parties participated in a full-day mediation with respected wage and 

hour mediator, Michael Dickstein. This mediation was successful. The Parties then met and 

conferred over all the terms of the settlement and finalized their agreement in the Parties’ 

Agreement. The Parties’ Agreement is attached hereto as Exhibit 1. 

14. Based on the data requested of and provided by Defendant, Plaintiff has determined that the 

approximately 358 Class Members worked approximately 17,959 workweeks, which equates 

to approximately 89,795 shifts, during the Class Period. In addition, there are approximately 

202 PAGA Aggrieved Employees who worked approximately 7,968 pay periods within the 

PAGA Period. Based upon the data and documents requested of and produced by Defendant, 

Plaintiff calculated that Class Members were paid an average hourly rate of approximately 

$16.36. 

15. Plaintiff alleges that Defendant failed to provide lawful meal periods because Plaintiff 

contends that Defendant’s time records show meal period violations. Plaintiff asserts that 

Defendant’s time records show violations in approximately 95% of shifts. If Plaintiff was to 

prevail on this claim for the entire class period, Plaintiff and the Class Members would be 

entitled to the following estimated maximum potential damages: $1,395,593 (89,795 shifts x 

$16.36 per hour x 0.95 violation rate = $1,395,593.89). 

16. Plaintiff also alleges that Defendant fails to pay for all hours worked because Plaintiff 

contends that Defendant has an unlawful rounding practice. Plaintiff contends that 

Defendant’s rounding practice results in approximately 0.2 hours of unpaid time per shift on 

average. If Plaintiff was to prevail on this claim for the entire class period, Plaintiff and the 

Class Members would be entitled to the following estimated maximum potential damages: 

$293,809 (89,795 shifts x $16.36 per hour x 0.2 hours = $293,809.24). 

17. Plaintiff alleges that Defendant fails to provide employees with lawful rest periods. Plaintiff 

contends that Defendant does not have a written rest period policy and that employees are 

unable to leave Defendant’s warehouse during rest periods. If Plaintiff was to prevail on this 

claim for the entire class period, Plaintiff and the Class Members would be entitled to the 

following estimated maximum potential damages: $1,469,046 (89,795 shifts x $16.36 per 
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hour = $1,469,046.20). 

18. Further, Plaintiff alleges that Defendant fails to provide accurate, itemized wage statements 

because Plaintiff asserts that Defendant lists a P.O. Box which Plaintiff contends does not 

qualify as the “address of the legal entity that is the employer.” The statute of limitations for 

Plaintiff’s wage statement claim is one year. Under California Labor Code § 226(e)(1), the 

damages for breach of this section are fifty dollars ($50) for the initial pay period in which a 

violation occurs and one hundred dollars ($100) per employee for each violation in a 

subsequent pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000). 

If Plaintiff was to prevail on this claim for the entire class period, Plaintiff and the Class 

Members would be entitled to the following estimated maximum potential damages: 

$1,304,000 ($4,000 x 326 employees = $1,304,000). 

19. If Plaintiff was to prevail on his unpaid wages claim, Plaintiff and the Class Members may 

also be entitled to waiting time penalties. Plaintiff calculates the potential maximum exposure 

under his waiting time penalties cause of action as $1,279,564 (290 former employees x 30 

days x 8.99 average shift length x $16.36 average hourly rate = $1,279,564.68). As these 

damages are derivative of Plaintiffs’ unpaid wages claim, if Plaintiffs’ unpaid wages claim 

fails, this claim also would fail. 

20. Plaintiffs allege that Defendant has five (5) violations – unlawful rest and meal periods, failure 

to pay all wages owed, inaccurate wage statements, and waiting time penalties – of the 

California Labor Code sections which give rise to PAGA penalties. The statute of limitations 

for PAGA violations go back one year. There are approximately 7,968  pay periods within the 

PAGA statute of limitations. Plaintiff calculates Defendant’s exposure under PAGA as 

follows: $3,984,000 ($100 x 5 PAGA violations x 7,968 pay periods = $3,984,000). 

21. Thus, not taking into account any of its defenses or arguments, Plaintiff estimated that if he 

were successful in his core claims, Defendant’s total exposure would be approximately 

$4,462,448 [$293,809 (unpaid wages exposure) + $1,395,593 (meal period exposure) + 

$1,469,046 (rest period exposure) + $1,304,000 (wage statement exposure) = $4,462,448]. If 

Plaintiff is successful in his unpaid wage claims, he may also be entitled to damages for 
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waiting time penalties in the amount of $1,279,564. If all of Plaintiff’s claims are successful, 

he may also be entitled to PAGA penalties in the maximum amount of $3,984,000. 

22. In light of the risks Plaintiff’s claims faced, I believe that the settlement amount of $1,800,000 

– with an average settlement share amount estimated at $2,995.98 – is a reasonable and fair 

settlement amount. 

I hereby declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Dated: June 10, 2022 MARA LAW FIRM, PC 
 
 
 By: 

 

 David Mara, Esq. 
Attorneys for Plaintiff ERIK MARTINEZ on behalf 
of himself, all others similarly situated, and on 
behalf of the general public 
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