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LEi
SUPERIOR COURTOF CALIFORNIA1 SETAREH LAW GROUP COUNTY OF SAN BERNARDINO

Shaun Setareh SBN 204514 SAN BERNARDINO DISTRICT

2 315 South Beverly Drive Suite 315
s

QZQBeverly Hills California 90212
3 Telephone 310 888 7771

Facsimile 310 888 0109
4 shaun@setarehlaw com

BY

GLORIA MARIN DEPUTY
5

MICHAEL MALK ESQ APC
6 Michael Malk SBN 222366

1180 South Beverly Drive Suite 610
Los Angeles California 90035
Telephone 310 203 0016

g Facsimile 310 499 5210
mm@malklawfirm com

9
Attorneys for Plaintiff Lindsay Lambert y w

10
SUPERIOR COURT OF THE STATE OF CALIFORNIA

W vy

11
COUNTY OF SAN BERNARDINO

12
UNLIMITED NRISDICTION

13
LINDSAY LAMBERT individually and on CASE NO

14 behalf of all others similarly situated C v S
CLASS ACTION COMPLAINT FOR

15 pLAINTIFF
1 FAILURE TO PAY VESTED VACATION

16 WAGES Cal Labor Code 227 3

1 VS 2 FAILURE TO ISSUE ACCURATE

ITEMIZED WAGE STATEMENTS Cal

1 g Labor Code 226 226 3

19 CALPORTLAND COMPANY a California 3 FAILURE TO PAY ALL WAGES DUE
Corporation and DOES 1 100 UPON SEPARATION OF EMPLOYMENT

20 CaL Labor Code 201 203

DEFENDANTS
21 4 UNFAIR UNLAWFUL BUSINESS

PRACTICES Cal Bus And Prof Code
22 17200 ET SEQ AND

23 5 ViOLATION OF 15 U S C 1681 B 2 A

24 Fair Credit Reporting Act

25
6 PENALTIES PURSUANT TO THE

LABOR CODE PRIVATE ATTORNEYS

26 GENERAL ACT OF 2004 CAL LABOR
CODE 2699 ET SEQ AND

2
JURY DEMAND

28
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1 Plaintiff Lindsay Lambert hereinafter referred to as Plaintiff by and through her

2 undersigned attarneys for her Class Action Complaint against Defendant CalPortland Company
3 CALPORTLAND and Does 1 through 100 CALPGRTLAND and Does 1 through 100 shall

4
collectively be referred to as Defendants respectfully alleges the follawing

5

I NATURE QF ACTION

7
1 Plaintiffbrings this action on behalfof herself as a class action and on behalf of

8
the California general public against Defendants for Defendants failure to pay vacation time

9

for Defendants failure ta issue accurate itemized wage statements for their fai ure to pay all
10

wages due upan separation of ernployment and for their failure ta comply with the Fair Credit
II

Reporting Act Plaintiff also brings this action on behalf of herself as a class action and on
12

behalf ofthe California ge eral public against Defendants far unfair business practices based
13

14 upon the foregoing As a result af these acts or omissians Defendants have violated Califarnia

15 statutory laws as described below

16

j II NRISDICTI4N AND VENUE

1 g 2 Venue is proper in this county ur der California Business and Professians Code

g 17243 and California Code ofCivil Procedure 395 a and 395 5 Defendants operate out

20 thraugh California Many of the acts as well as the course af eonduct charged herein occurred

21 in Merced County

22 3 Defendants are within the jurisdiction of this Caurt and maintain their principal

23 place of business in Califarnia at 2025 E Financial Way Glendora CA 91741 although

Defendants operate tllroughout Califarnia As such Defendants have obtained the benefits of the

5
laws ofthe State of California

26
4 Flaintiff is ignorant of the true names and capaciti s whether indivzdual

27
corparate or associate of those defendants fictitiously sued as DGES 1 through 100 inclusive

28

z
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t

1 and so Plaintiff sues them by these fictitious names Plaintiff is informed and believes that each

2 of the DOE Defendants resides in the State of California and are in some manner responsible for

3 the conduct alleged herein Upon discovering the true names and capacities ofthese fictitiously
4 named defendants the Plaintiff will amend this complaint to show the true names and capacities
5

of these fictitiously named defendants
6

5 The claims of the class are also individual claims for violations of California and
7

Federal law described herein These claims arise from Defendants common and systemic
8

violations ofthe California Labor Code
9

10

III THE PARTIES
11

6 PlaintiffLindsay Lambert is a California resident who was employed by
12

Defendants from approximately October 2015 to February 2018 as a dispatcher and from13

14 approximately February 2018 to July 2019 as an equipment operator

15 Upon information and belief Defendant CALPORTLAND is a California Limited

16 Partnership The company s headquarters is located in California

17 8 Because both Plaintiff and Defendant CALPORTLAND are citizens of California

1 g no diversity of citizenship exists

19 9 Defendants transact millions ofdollars of business in the State of California Plaintif

20 is ignorant of the true names and capacities whether individual corporate or associate of those

21 defendants fictitiously sued as DOES 1 through 100 inclusive and so the Plaintiff sues them by
22 these fictitious names The Plaintiff is informed and believes that each of the DOE Defendants
23 resides in the State of California and is in some manner responsible for the conduct alleged
24 herein Upon discovering the true names and capacities of these fictitiously named defendants
25

the Plaintiff will amend this complaint to show the true names and capacities of these fictitiously
26

named defendants

27

28
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l IV CLASS ACTION ALLEGATIONS

2 10 Plaintiff brings this case as a class action pursuant to California Code ofCivil

3 Procedure 382 on behalfof a the following classes
4 11 The Unpaid Vacation Class is defined as follows All persons who accrued at

5
least one hour ofvacation in California for CalPortland Company at any time from June 23

6
2016 through the conclusion of this action the Class Period

7

g
12 The Wage Statement Penalties Sub Class is defined as All hourly paid

9 Unpaid Vacation Class Members employed by Defendants in California during the period
10 beginning one year before the filing of this action and ending when final judgment is entered
11

13 The Waiting Time Penalties Sub Class is defined as Unpaid Vacation Class
12

Members who separated from their employment with Defendants during the period beginning13

14 four years before the filing of this action and ending when final judgment is entered

15 14 The FCRA Class is defined as All ofDefendants current former and

16 prospective applicants for employment in the United States who applied for a job with

17 Defendants at any time during the period for whom a background check was performed

18 beginning five years prior to the filing of this action and ending on the date that final judgment is
19 entered in this action

20 15 Plaintiffbelieves that there are at least 100 current and former employees in the

21 Class Given Defendants systemic failure to comply with California laws regarding payment
22 ofvacation pay as well as the FCRA the members ofthe Class are so numerous that joinder of

23 all members ofthe Class is impractical

24 16 Plaintiff s claims are typical of the claims of the members of the Class because all

25 Class Members are or were California einployees of Defendants who suffered similar harm as

26 alleged herein Plaintiffwill fairly and adequately represent the interests ofthe Class Plaintiff has
27 no conflict of interest with any member of the Class Moreover Plaintiff retained counsel

28
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and experienced in complex class action Iiti ation 2 17

Common questians oflaw and fact existas toall members ofthe Class and3 predorninate

over any questions solely affecting individual rnernbers oftheClass Among the4questions

of law and fact cornmon taPlaintiff and the Class are5a

Whether Defendants paidautall accnzed vacation paytoPlaintiff and6members

of the Unpaid Vacatian ClassbWhether

Defendants issued accurate itemized wage statements tornembers af the

Vage Statement Penalties Sub Class 9c

Whether
Defendants paidall compensation owedatthe separation afaemployment

to
membersof the Waiting Titne Penalties Sub Class 11 d

Whether
Defendant sFCRA authorizatian forms executed by Plaintiff and the12 C1ass

were
facially invalid byvirtueof their inclusianof language constituting I3a

release
of claims such that the authorization formsnoIonger constituteda14 document

that
consists solelyof the disclosure as required by Section 15 168

1b
b2 A of the FCRA 16e

Whether
Defendants willfuily failedtaprovide the class with clear and 111

conspieuous

stand
alone written disclasures befare obtaininga background l report

in compliance with thestatutary mandates 24f

Whether
Defendants violated Sectian16f lbb 2 A of the FCRA by 21 including

language constitutingarelease of claims aspark of its FCRA 2 authorizatic

n fanns 23g

Whether Defendant willfully violated theFCRA thereby triggering statutory24 damages

to Plaintiff and themembers oftheClass as set forth in Section 25 1681n

a ofthe FCRAhWhether

Plaintiff andthemembers of theClass are entitled to statutory 27 damages

under Section 1681naof the FCRA andif so the amaunt and 285

Plaintiff

s

Class Action Complaint
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1 calculation ofsuch statutory damages and

2 i Whether Plaintiff and other class mernbers are entitled to recover punitive

3 damages znder Seetion 1681n a 2 ofthe FCRA and if so the amount and

4 calculatian of such punitive damages

5 13 Class action treatrnent is superior to any alternative to ensure the fair and efficient

adjudicatian of the controversy alieged herein Such treatment will permit a Iarge number of

similarly situated persons to prosecute their cammon claims in a single forurn simultaneousiy
8

efficiently and without duplication ofeffart a d expense that numerous individuals would entail
9

Na difficulties are likely to be encountered in the management ofthis class action that would
10

preclude its rnaintenance as a class action and no superior alternative exists for the fair and
11

efficient adjudication of this controversy The Class Members are readily identifiable from
12

13
p fendants employee rosters ancUor payroll records l

l
14 Defendants actions are generally applicable to the entire Class Prosecution of

15 separate actions by individual members ofthe Ciass creates the risk of inconsistent or varying

1 adjudicatians ofthe issues presentedherein which in turn wauld establish incampatible standards

7 ofconduct for Defendants

1 g 15 Because joinder ofall rnembers is impractical a class action is superior to other

Iq available methods for the fair and efficient adjudication afthis contraversy Furthermare the

20 amounts at stake far many members af the Class while substantial may not be sufficient to

21 enable them ta maintai separate suits against Defendants

22

3 V FACTUAL ALLEGATIONS

24

25

26

27 Under California law Defendants must keep payroll records far alt employees for at least three
years See Cal Labor Code 1174 d

6

Ftaintiff s Class Action Camplaint
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1 16 Plaintiff and the members af the Classes were ernployed by Defendants at various

2 times in California during the Class Period

A Facts Relevant to Defendants Failure to Pav Vested Vacatian Wa es

4 Issue Itemized Statements and Pav

S 17 Plaintiff and rnembers of the Unpaid Vacation Class regularly accrued vacation
6

pay

18 Defendants did notpay Plaintiff and members of the Unpaid Vacation lass all of

their accrued vacation pay Instead Defendants caused them to forfeit this accrued pay in
9

blatant disregarding of the law
10

B Facts Relevant to Defendants Failure to Complv with the Fair Credit
ll

Reporting Act
12

19 When Plaintiff applied for employmentwith Defendant Defendants provided a
13

l
disclosure and authorizatian forrn ta perfarm a background investigation

15
20 The disclosures provided by Defendants contained extraneous and superfluaus

1 language that daes not cansist soiely of the disclosure as required by the FCRA and or is not clear

7 and conspicuous

1 g 21 In violation of Section 1681b b 2 A of the FCRA the following provisions of

19 Defendant s disclosure docurnents contain extraneous infonnation that vialates the salely

20 requirement ofthe FCRA

21 l Defendants disclosure includes asection stating I am aware that this testing will

22 be done by means ofurine and breath sampling unless otherwise stated

2 a The inclusion ofthis language causes the disclosure to be extraneous and

24 noncompliant with FCRA disclosure requirements

2
2 Defendants disclosure ineludes asectionstating As an applicant I understand

that if I test positive for Alcohol or any Drug I will nat be hired ta work at the
27

company I wi11 have na opporhinity far a retest unless the restest is requested by
28

7
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1 me and it is mandated by the state in which I am applying far the positian

2 a The inclusion afthis language causes the disclosure to be extraneous and

3 nancompliant with FCRA disclosure requirements

3 I7efendants disclosure includes asection stating As an employee I understand

that if I test positive far Alcohal or any Drug I will be subject to disciplina ry

actian up to and including immediate discharge I will have no opportunity for a

retest unless the retest is requested by me and it zs mandated by the state in which
8

I am applying far the position
9

a The inclusion of this language causes the disclosure to be extraneous and
10

noncompliant with FCRA disclasure requirements
11

4 Defendants disclosure includes asection stating I hereby attest that I da not use
12

13
illegal drugs or prescriptian drugs for which I do nat have a current prescription

1 If a drug test has a positive result I understand that I will be given the oppartuni

15 to demonstrate that the drug s present are due to current prescriptions

16 a The inclusion af this language causes the disclasure to be extraneaus and

7 nancompliant with FCRA disclosure requirements

1g 5 Defendants disclosure includes asection stating I also understand that if any

19 specirnen I provide indicates evidence that it was altered or that it was not my

20 specimen provided under the controlled conditions I may be denied employment

21 or my employment will be terminated

22 a The inclusion ofthis language causes the disclosure to be extraneous and

3 nancompiiant with FCRA disclosure requirements

24 6 Defendants disclosure includes asection stating IAGREE T HOLD

2
HARMLESS THE F4LLOWING CQMPANIES CUNTRACTC RS AND

1NDNIDUALS ANDTHEIR RESPECTIVE EMPLOYEES VENDORS AND

27
CONTRACTORS THE COMPANY TO WHICH I AM APPLYING FOR A

28

8
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1 POSITION ITS DRUG PROGRAM MANAGER AND ANY AND ALL

z tJTHER COMPANY PERSONNEL MOBILE OCCUPATIONAL SERVICES

3 THE MEDICAL REVIEW 4F ICER THE COLLECTION SITE AND THE

4 CLINICAL LAB4RATORY FROM ANY AND ALL CLIAMS OR

S LIABILITIES ARISING OUT OF THIS AND OR OTHER DRUG AND OR

ALC HOL TESTS THEY MAY CONDUCT INCLUDING BUT NOT

LIMITED T4 THE TESTING PR4CEDURES THE PRO IDING OF THE

8
SAMPLES THE ANALYSIS THE DISCLOSURE 4F THE TEST RESULTS

9
AND ANY ACTIONS TAKEN BY THE COMPANY OR THE TESTING

10
FIRM AT ANY TIME IN RELIANCE 4N THE TEST RESULTS

11
a The inclusion of this language causes the disclosure to be extraneous and

12

13
nancompliant with FCRA disclasuare requirements Furthermore the

inclusion af a liability release in the disclosure is unlawful in ffective

15 and inapplicable as to any present and future claims Additionally such a

1 blanket release that purports to allaw for the campany to test emplayees

17 at any time throughout the duration of their employment based off of a

1 g pre ernployment disclosure is noncompliant with the FCRA

19 22 The inclusion of the extraneous provisians causes the disclosure ta fail to be clear

2Q and conspicuaus and clear and accurate and thus violates Seetions 1b81b b 2 A and 1681d a

21 More specifically the disclosure does not camply with the clear and canspicuous requirement

22 because 1 the disclosure is not in all capital letters 2 the disclasure pravisions are set aut in a

3 dense small font that reduces clarity and 3 the disclost re is embedded with extraneaus provisians
24

that serve ta confuse applicants and causes the disciosure to be unclear The FCRA disclosure shauld

2
be a standalone document and ifdesired a bare authorization to obtain information witl aut being

weighed down by extraneaus provisions and unlawful liabiliry releases
27

VT CAUSES C1F ACTION

28

9
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1 FIRST CAUSE OF ACTION

2 FAILURE TC PAY VESTED VACATION WAGES

3 Cal Labor Code 227 3

4
Against All Defendants

5
23 Plaintiff re alleges and incorporate by reference eacl and every allegation set

6

forth in the preceding paragraphs

8 24 California Labor Code 227 3 provides whenever an Employer palicy provides

g for paid vaeation and an employee is terminated withaut having taken aff his vested vaeation
10

time all vested vacation shall be paid ta him as wages at his final rate
11

25 As alleged herein Plain iff and the members ofthe Unpaid Vacation Class
12

13 regularly earned vacation time but were not paid alI of their vested vacatian wages at the time of

14 terminatian By their actions Defendants violated California Labar Cade 227 3 and are thus

15
liable to Plaintiffand the rnembers of the Unpaid acation Class

16
26 As a result of the unlawful acts of Defendants Plaintiff and the members of the

17

1
Unpaid Vacatian Class have been deprived of vested vacation and are entitled to recovery

19

2 SECOND CAUSE C1F ACTION

21
FAILURE TU ISSUE ACCURATE ITEMIZED WAGE STATEMENTS

Zz
CaL Labor Code 226 226 3

23

24 Qn behalf of Plaintiff and the Wage Statement Penalties Sub Class

2 27 Plaintiffre alteges the information set forth in all preceding paragraphs as though

fully set forth and aileged herein
27

28 Caiifornia Labor Code 226 a requires that employers when paying their non
28

10
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1 exempt employees wages include an itemized statement in writing showing the total hours

2
warked by the employee and all applicable haurly rates in effect during the pay period and the

3
corresponding number of hours worked at each hourly rate

4

9 Cai Labor Code 226 2 B states in relevant part

6 An employee is deerned to suffer injury for purposes of this subdivision

7 if the employer fails to provide accurate and complete informatian as

required by any ane or more of iterns 1 ta 9 inclusive of subdivision

9
a and the employee cannot prarnptly and easily determine from the wage

10

1
statement alone one or rnare of the fallawing

12 i The arnount af the gross wages or net wages paid to the

13 employee during the pay period or any of the other
14

information required to be provided on the itemized wage
15

statement

16

17
30 Labor Code 226 e provides that an employee suffering injury as a result of

1 aknowing and intentional failure to comply with226 a is entitled to recover SQ for initia

19 ay period in which aviolation of Section 226 occurs and 100 for each subsequent pay period not
2Q

to exceed 4 OQ4 as well as an award ofcosts and reasonable attorney s fees
21

22
31 During the Class Period Defendants failed ta comply with 226 a ofthe Califomia

23 Labor Code by failing to include informatian on the itemized wage statements including but not

24 limited to failing to pay all overtime owed by virtue of Defendants excluding non discretionary

2
bonuses frorn the regular rate ofpay

26
32 Defendants failure to comply with 226 a 1 was knowing and intentional

27

2
33 Defendants failure to provide Plaintiff and the Wage Statement Penalties Sub

II

Plaintiffs Class Aetion Camplaint
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1 Class Members with accurate itemized wage statements during the Class Period has caused

2 them to incur economic darnages in that overtime rates listed on their itemized wage staternents

3
are in correct as are amounts listed as wages earned

4

34 As a result ofDefendants issuance of inaccurate itemized wage statements to

6 Plaintiff and members of the Califarnia Overrime Class in violation of Labar Code

7 226 a Plaintiff and the California Overtime Class Members are each entitled to recover an

initial penalty of 50 and subsequent penalties of 100 far each violatian comrnencing on
9

January 30 2016 and afterwards up to an amount not exceeding an aggregate penalty of 400Q
10

11 Per Plaintiff and per every member of the California Overtime Class from Defendants pursuant to

12 226 e of the Labar Code costs and reasonable attorney s fees

13

THIRD CAUSE 4F ACTION

15 FAILURE TO PAY CQMPENSATI N DUE UPt N

16
SEPARATI4N OF ENIPLOYMENT

17

1
Cal Labar Code 201 2 3

ic On Behalf of Plaintiff and the Waiting Time Penalties Sub Class

2Q 35 Plairttiff re alleges and incorporates the information set forth in a11 preceding

21 paragrapl s as though fully set forth and al eged herein

22 36 Sections 201 and 202 of the California Labor Code require Defendants to pay all

2
compensation due and owing to fanner employees in California at ar around the time each

24
emplayee s employrnent is terminated or ends Section 203 of the California Labar Code

25

pravides that if an employer willfully fails to pay compensation promptly upon discharge ar

27

28

2
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1 resignation as required by Sections 201 and 202 then the ernployer is liable for penalties in the

2
form of continued cornpensation up to thirty 30 work days

3
37 Defendants willfully failed to pay and have still failed to pay Plaintiff and the

4

Class Members who are fonner employees their overtime wages and rest break premium

6 payments withthe full knowledge ofDefendants as required by California LaborCode 201

7 and 202

38 As a result Defendants are liable to Plaintiff and Class Mernbers who are forrner

9
employees for penalties pursuant to California Labor Code 203

10

11

12
F JURTH CAUSE OF ACTION

13 UNFAIR UNLAWFUL BUSINESS PRACTICES

1 Cal Sus Prof Cade 17240 et seq

15 On Behalf af Plaintiff and the Unpaid Vacation Class and Unpaid Waiting Time Penalty

16 Sub Class

17 39 Plaintiffre alieges and incarparates the inforrnatian set forth in ail preceding

1 g paragraphs as though fully set forth and alleged herein

1 40 California Business Professions Code Section 172Q0 prohibits any unlawful

2 unfair or fraudulent business practices

21
41 Labor Code section 90 5 a states that it is the public policy of Caiifornia to

22
enforce vigarously minimum labor standards in order to ensure employees are not rer uired to

23
wark under substandard and unlawful conditions and to pratect employers who comply with the

24
law from those who attempt to gain competitive advantage at the expense of their workers by

25
failing to comply with minimum labor standards

26
42 Through its actions atleged herein Defendants have engaged in unfair

27
competition within the meaning ofCal Bus Praf Code 17204 because Defendants

28

13
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has violated state wage and hour laws asherein described Indeed Defendants conduct as herein

alleged has damaged Plaintiff and theClass Members by failingto pay avertiine wages343
Beginning at adate unknown to Plaintiff but at least as early as August l 2415 4 Defendants
cammitted and continue to cornmit actsof unfair competition asdefined in172Q0 et seq

of the California Business and Professions Codebyamong ather things engaging in t11e acts and

practices described abave44Defendants

engaged in unfair competitioninvialation of CalBusProf Code 8 17200

et
seq by violating inter alia Cause of Action 4ne Two and Three as stated above 9 45

Defendants
course ofcanduct actand practice in violation of the California laws 10mentioned

in
each paragraph above constitu e separate and independent violatiansof17200 et 11 seq

of

the California Business and Professions Code 1246
The

11arm to Plaintiff and members of the Class by failing to pay overtime wages 13l
and

rest break prerniums for each day Defendants failed to authorize and perrnit off duty rest 15 breaks

outweighs the utility ifany of Defendants palicies practices and therefore Defendants 1 actions

described herein canstitute an unfair business practicearact within the meaning of27 California

Business andProfessions Code17204 lg 47

The unlawful unfair and fraudulent business practices and actsof Defendants as9 described

above have injured Plaint rffandthe Class in that they have not been paid all their 20 overtime

and have not been paid rest break premiums 21FIFTH

CAUSE lFACTION 22 FAILURE

TO MAKE PRQPER DISCLO5URE INVIOLATION OF THE FCRA 23IS

U S C 1681b b 2A 24 On

behalf of Plaintiff and theFCRA Class 2548

Plaintiff incorporates allparagraphs af this Complaint asiffully alleged herein249

Defendants are persons as defined by Section 1681abof the FCRA 2 50
Plaintiff ant FCRA Class members are consumers within the meaning Section 2814

Plaintiff

s

Ctass flctian Compl zint
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1 a c of the FCRA because thyare indiv iduals 51Sectian

1b81a d1afthe FCR Adefines consurner report asany oral

or other communication ofanyinfarmation byaconsumer reporting agency bearing4an
a consumer s credit worthiness credit standing credit capacity character general reputation personal

characteristics ormode of living which isused or expected to beused orscollected
in whole or inpart for the purpose of serving asafactor in establishing the consumers

eligibility for emplayment purposesAsDefined

a pre empioyment drug and alcohal screening qualifiesasaconsumer report 52Section

1681b lofthe FCRA provides in relevant part Conditions for

furnishing and using consumer reports foremployment purposes92
Disclasure

to consumer 10A
In

general 11 Except
as

provided in subparagraph Bapersan may nat procure a consurner report lzor
cause a consumer report tobeprocured for employment pu poses with respect toanyconsurner

unless13l
i

a
clear and cor spicuous disclosure has been made inwriting to theconsurner at
anytime before the report is pracured or caused to be procured 1S

in a document that consists solely afthe disclosure thata consumer report maybe
abtained for emplayment purposes and1 ii

the
cansumer has authorized inwriting which authorization maybemade 7on

the document referredtoinclauseithe procurement of thereport by that persan
Emphasis Added 153

Section
1681b b2 A i requires that a clear and conspicuaus disclosurebemade in 19 writing

20
S4

As
described above Plaintiff alleges oninfarmation and beliefthat inevaluating her 21 and

other
class members for employment I7efendants procuredorcaused to be prepared credit and222

background

reports
ie a consumer repart andor investigative consumer reportasdefined by 154 U

S
C 1681a d 1B and lU S C 1681a e 255

The
purported disclosuresdonat meet the requirements under thelaw because they2are

embedded with extraneous information andare nat clear and conspicuous disclasures inastand 2 alane

document 2IS

Plaintiff

s
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the FCRA it is unlawful to pracure arcaused tabe pracured a consumer2report or

investigative consumer report foremplayment putposes unless thedisclosure ismade ina document that consists

solely ofthedisclosure and the consumer has authorized inwriting the4 procurement of

the repart15US C 1681b b 2 Ai ii The inclusion of arelease and other extraneous information therefore

violates1681bb2Aof the FCRA 657 Although

the
disciasure andthe autharization may be combined ina single docurnent the Federal

Trade Commission FTChaswamed that the form should not include any8extraneous information
or
bepartaf another document Far exarnple in response ta an inquiry as ta9 whether the

disclosure
maybe set forth within an applicatian for employrnentorwhetheritrnust be 10 inciuded in

a
separate document the FTCstated 11 The disclosure

may

notbepart ofan employment application because thelanguageof1S lz U S
C 1681b b 2 A is intended to ensure that it appears conspicuausly inadocutnent not encurnberedby

any other infarmation The reason for requiring that the disclosure be ina13 stand alone
document isto prevent consumers from being distracted byother information 14 sideby
side within the disclosure 15 58 Defendants

conduct
in violation afSection 1681b b2A of the FCRA was and is1 willfizl Defendants

acted in deliberate or reckless disregard af their abligations and the rightsof l7 applicants and

employees including Plaintiff and class members Defendants willful conduct is1greflected

by among other things the follawing facts 19aDEFENDANT

is a large entity with access to Iegal advice 20b DEFENDANT

required a puiported autharization to perform credit and background 21 checks in

the process of employing the class members which although defective 22 evidences DEFENDANT

s awarenessafand willful failure to follaw the gaverning 23 laws concerning
such authorizations 24cThe
piain

language af the statute unambiguously indieates that inclusianofaliability release and other

extraneou5 infarmation inadisclosure form violates thedisclosure and author rzation

requirements and27dThe

FTC
s express staternents pre dating DEFENDANT s conduct which state that 28 lbPlaintiff

s
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it is a violation af Section 1681b b 2 A of the FCRA to includea liability waiveri2

the FCRA disclasure farrn3

59 Defendants requiredaliability release in the partion af the disclosure farm appendedj
to the application along with other extraneous informatian that releases all parties involved from S

any
liability and responsibility forreleasing information theyhave abotit the Plaintiff toDefendants 60

Accordingly Defendants willfully violatedand continue to violate the FCRA including

but not lirnitedtol 68 2 b b 2 A and 161 d a Defendan s willful conduct is8

reflected
byarnang other things the facts set forth above 9

61
Plaintiff anbehalf ofherself andall FCRA Class members seeks remedies pursuant 10

to
15 U S C 1681n including statutory damages and attarneys fees and costs 11

SIXTH

CAUSEQF ACTION 12
13

PENALTIES
PURSUANTTO THE 14

LABOR CODE PRIVATE ATTCiRNEY GENERALS ACT OF 2004 15

Cal Labar Cade 2699 et seq 16
Qn

Behalf ofPiaintiff andSimilarly Aggrieved Empiayees17
62

Plaintiff realleges the information setforth inall preceding paragraphsas thoug 18
fully

set forth and alleged herein2p

63 Under the Labar Code Private Attorney General Actof 2044 PAGA Labo 21

Cade 2699 et seq private parties may recover civil penalties forviolationsof the Californi2
Labor

Code and applicable IWC Wage Orders These penalties are in addition toany other relie 23
available

under the Labor Code ancl the ap licable IWC Wage Order 24
64

Plaintiff seeks PAGA penalties on behalf afall Similarly Aggrieved Employees2

which shall refer ta all employees wha accrued atleast one hour of vacation in Califarnia fo27

28

17

Plaintif
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at any time beginning on March 10 2019 and ending with the final judgment inthi2 case

3
65

As
set forth above Defendants have committed violatiansofthe California Laba4Cade

and

appiicable IWC Wage Orders and are entitled to civil penalties Plaintiff and al Similarly Aggrieved

Emplayees areentitled to civil penalties for Defendants failure to pay al 7 vacation

pay per Cal Labor Cade 2273 failure to issue accurate itemized wage statements pe CaL Labor

Code 226 226 3 failure to pay wages upan separation af emplayment per Cal9 Labor
Code

201 203 and failure to reimburse necessary business expenses inviolation of Cal 1a 11
Labor

Code
2802 12 66

Pursuant to Huffv Securitas Securzty Services USA Inc201 23 Cal App St 13 745

Plaintiff also asserts a claim for PAGA penalties for meal break and rest break claimsa 14 behalf

of
all Concrete Truck Drivers which refers toall nan exempt employees inCaliforni 15 who

worked

at least ane shift driving a concrete truck forDefendants at anytime beginning o 16 17
March

10 2019 and ending with the final judgment inthis case The nature af the job duties a 18 Defendant

s concrete truck drivers issuch that they must constantly supervise and maintai 19 responsibility

for
theirtrucks even during purported mealandrest breaks since the drum of th20 trucks

constantly
ratate the concrete Asa result no concrete truck drivers who worked at leas 21 22

one

shift
far Defendants since March 10 2Q 19 has ever been able to take an off duty meal brea 2 ar

an off duty rest break inviolation of CalLabor C de 226 7 and 51 Defendants failur 24to

provide meal breaks and authorize andpermit rest breaks toits concrete truck drivers also cause 2Defendants

ta
issue inaccurate itemized wage statements toConcrete Truck Drivers in violatia 26 of

Cal
Labor Code Sec 226 because the meal and rest break premiums which Defendants owe272

to

the
Concrete Truck Drivers didnctappear on the itemized wage statements Morec ver becaus 18 Plaintiff

s
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did not pay meai and rest premiums to Concrete Truck Drivers the Company failedt2 pay

all
wages owed to those drivers whosee nployment has separated frorn the Gompany atan 3 tirne

beginning
on March 10 2019 and ending with the final judgment inthis case 4S

67

Section
2699 3a 1 of the Labor Cade provides that prior to bringing suit an aggrieved emplayee

shall give written notice by certified mail to the Labar and Workforce 7 Developrnent

Agency LWDAand the employer of thespecific provisions of thiscode alleged to have

been violated including thefacts and theories to support the alleged violation Pursuan9to

Labor
Code 26993 on March 13 2020 Plaintiff Lindsay Lambert gave notice to the Laba 10 11

and

Workfarce Develapment AgencyandDefendant of thespecic Labor Code provisions allege12to

have been violated herein Labor Code 2699 3 2a requires the LWDA to notify the 13 employee

ar representative within65calendar daysofthe dateofthe PAGA notice that it dQes no 14 intend

to
investigate Therefore asof May 17 2Q20 the administrative prerequisites unde15 Califarnia

Labor
Code section 26993awere satisfied and Plaintiff has autharizationta recove 16 l7

PAGA

penalties against Defendant in addition to other remedies forviolation of California Labo1Code

sections 201 203 226 226 3 22C 7 227 3 and 512 Under PAGA Plaintiff and othe 19 imilarly

Aggrieved
Emplayees aswell as Concrete Truck Drivers are entitled to reeover th 2Q maximum

civil
penalties permitted bylawfrom Defendants for their violations of the Californi 21 22

Labor

Code
and the applicable California lWCWagerder as alleged in this Complaint Plaintif2and

other Similarly Aggrieved Employeesaswell as Concrete Truck Drivers arealso entitledt24 recover

their attorneys fees and costs under Labar Code Section 26R9 25 26

VIT

JURY
DEMAND 2728

19
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s
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hereby dernands trialby juryof her and the praposed Class s claimszagainst Defendants

3 4VIII

PRAYER

FOR RELIEF Wherefore Plaintiffon

behalfofhimself and membersafthe Class prays for judgment against Defendantsas

follawsAnQrder than

this action may proceed andbe maintained as aclass action on behalf of8 theClass
9

69 On

the
First Cause of Actian 10aA

declaratory
judgment that Defendants violated California Cade2273 11and the

IWC
Wage Order 920Q1 12b An

award
to Plaintiff and the Class Members for all vacation pay which 13 Defendants withheld

from
Plaintiff and the metnbers ofthe Unpaid 14 Vacation Class

during
the Class Period plus liquidated damages 15cAn

award
of all accrued interest from thedate that the vacation pay were 16 due and

payabte
at the legal interest rate and 17d An

award
to Plaintiff and the Classof reasonable attorneys feesand costs 18 pursuant to

all
saurces of law providing for same 7QOn the

Second Cause of Action2aA

declaratory
judgment that Defendants violated Labor Code 226an21 226 3

by

regularly willfully issuing inaccurate wage statements toPlaintiff anz23members
af

the
Wage Statement Penalties Sub Class24b An

award af 50 fareach initial pay period and 100 foreach subsequen 2S pay period

in whichaviolation of 226 occurred not to exceed 4000 fa Plaintiff and each

mernberof the Wage Statement Penalties Sub Class aswel 27 as an

award af costs and reasonable attorneys fees2820 Plaintiff

s
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1 On the Third Cause of Actian

2 a A declaratory judgment that Defendants have violated California Labar Code

3 201 2q3

4 b Pursuant to Cal Labar Code 201 203 an award to Plaintiff and members of

5 the Waiting Time Penalties Sub Class for waiting time penalties in the amount

6 of30 days of wages and

7 c An award to Piaintiffof reasonable attorneys fees and costs

g 71 Qn tne Faurth Cause ofAction

9 a An Order requiring Defendants its agents servants and employees and

1 all persons acting directly or indirectly in concert with thern to restore

11 and disgorge all funas to each member of the Class acquired by means of

12 any act ar practice declared by this Court to be unlawful unfair or

13 fraudulent and therefore canstituting unfair competition under 17200 et

14 seq af the Cal Business and Professions Code

15 b Restitution including but not limited ta the relief permitted pursuant to

l Labor Code 227 3 and 203 and

7 c An award to Plaintiff and the Class Members of their attorneys fees and

1 costs of suit ta the extent permitted by law including but not limited ta

l CaL Code af Civil Procedure 1021 5 and Labor Code 218 andlor

1194

21 72 On the Fifth Cause ofAction

Z a An order that the action be certified as a class action

23 b An order that I laintiff be appointed class representative

24 c An order that counsel for Plaintiff be appointed class counsel

2 d Statutary enatties

26 e Civil penalti s

27 f Punitive damages

28

21
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uoGuSlgntnYe opeiU 4LUt3F tf 3L b aA3t BBAO 7E68128C67B 1g

Injunctive relief hCosts

of suitiInterest

4 j

Restitution k Reasonable

attorneys feesand lSuch

other relief asthe Caurt deems justand proper 773

4n
the Sixth Cause ofAction aA

civil penalty against Defendants inthe amount af 100 for the initia 9 violation

and
200 for eaeh subsequent vioiationasspecified in Labar Cod IO2699

f
2based on Defendants violationofCalLabor Code 24123 1 226

226
7 227 3 and 512 lzb

All
penaities available under the Labor Code Private Attorneys General Acl3of

2404
14c

An
award of reasonable attorneys fees and costs against Defendants a15specified

in
Labor Code 2699g 1for all the wark performed by the 15 undersigned

counsel
inconnection with thePAGA clairns and17d

An
award af all costs incurred by the undersigned counsel forPlaintiffs i18 connection

with
Plaintiffs and aggrieved employees PAGA clairn agains I9Defendants

as
pravided farinLabor Code 2b99g 1 2Q 74

Penalties
pursuant toCal Labor Code SS8 for each violation described inCause 21 22

of

Ac
ian One through Four375

All ather relief as this Court deems praper zaLlated

June
23 2020 Respectfully submitted 252

SETAREH

LAW
GROUP MICHAEL MALK

ESQ APC 27 2
22
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By 535A12609A7F495 z

Shaun
Setareh Ntichael

Malk3

Counsel for Plaintiff andthe Class 4
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