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Attorneys for Plaintiffs   
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

 

KEVIN GALVAN; DANIEL BARRON 

NETZAHUELT; DANIEL CARRILLO; 

IRVING A. ROMERO; OSCAR SINIBALDI; 

SEBASTIAN TOVAR, 
 
 

Plaintiffs, 
 

v. 
 
MCKENNA MOTOR COMPANY, INC.; and 

DOES 1 through 100,  
 

Defendants. 
 

 Case No.:  20STCV11262 

 

[Hon. Jill Feeney, Dept. 78] 

 

NOTICE OF, AND MOTION FOR 

APPROVAL OF SETTLEMENT OF 

CLAIMS BROUGHT PURSUANT TO 

THE PRIVATE ATTORNEY GENERAL’S 

ACT OF 2004 (“PAGA”); DECLARATION 

OF PLAINTIFFS’ COUNSEL; 

[PROPOSED] ORDER 

 

Date:   01/13/2025 

Time:  8:30 a.m. 

Dept.:  78 

 
Reservation ID:  398765359989 
 
Complaint Filed:  03/20/2020 
 

   

 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD, AND TO THE CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS: 
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Notice is hereby given that on January 13, 2025, at 8:30 a.m., in Department 78 of the above 

court, located at 111 North Hill Street, Los Angeles, California, 90012, plaintiffs Kevin Galvan, Daniel 

Barron Netzahuelt, Irving A. Romero, Oscar Sinibaldi, and Sebastian Tovar will and do hereby move 

this Court for an order approving the proposed settlement of their claim for violation of California 

Private Attorney General’s Act of 2004 (Labor Code section 2699 et seq., “PAGA”), and dismissing 

said claim with prejudice.1 

 This motion is brought pursuant to the provisions of Labor Code section 2699(l)(2), which 

requires the court’s approval of any settlement of PAGA claims.   

The proposed settlement allocates $15,080 toward PAGA penalties, from which fees and costs 

are deducted as follows: 

Attorneys’ fees:  $6,032.00 (40% of PAGA settlement) 

Litigation Costs:  $508.00 

Administration Costs:  $4,951.20 

This leaves a net PAGA recovery of $3,588.80. From this net PAGA recovery, 75% will be paid 

to the California Labor and Workforce Development Agency (“LWDA”), and 25% to the PAGA 

aggrieved employees.  This is a fair and reasonable settlement of the PAGA claim for the reasons 

discussed below.   

 This motion is based on this notice of motion, the accompanying points and authorities, the 

declaration of plaintiffs’ counsel Lynn P. Whitlock also filed concurrently herewith, the exhibits and 

evidence filed herewith, all of the pleadings and other documents on file in this case, all other matters of 

which this Court may take judicial notice, and any further argument or evidence that may be received by 

the Court at the hearing.  This motion is also based on the Joint Motion to Seal Confidential Settlement 

Agreement filed concurrently herewith pursuant to the terms of California Rules of Court, Rule 

2.550(d). 

/// 

/// 

 
1 Plaintiff Daniel Carrillo was dismissed as a plaintiff on March 23, 2021. 
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 A copy of this motion has been served on the California Labor and Workforce Development 

Agency (“LWDA”) as required by Labor Code section 2699(l)(2). 

Dated: October 21, 2024   RIZIO LIPINSKY HEITING PC  

 

 

      _________________________________________ 

      LYNN P. WHITLOCK 

Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 Plaintiffs submit the following points and authorities in support of their motion for approval of 

the settlement of the PAGA claim in this matter: 

I. STATEMENT OF FACTS  

 Plaintiffs’ original complaint was filed on March 20, 2020. The First Amended Complaint, 

adding the PAGA claim, was filed on May 29, 2020.  Plaintiffs’ complaint alleges wage and hour 

claims arising from their employment with defendant McKenna Motors Torrance, Inc.  (“McKenna 

Motors”).2  The case has settled with the assistance of a privately retained neutral, Steve Pearl.  

Plaintiffs now move for approval of the proposed settlement of the PAGA claim. 

A. Nature of Alleged Violations: 

Plaintiffs’ First Amended Complaint, filed on May 29, 2020, alleges eight causes of action: 

1. Failure to pay minimum wage (Lab. Code sections 1194, 1197); 

2. Failure to pay overtime (Lab. Code sections 1194, 510); 

3. Failure to provide meal and rest breaks (Lab. Code sections 226.7, 512); 

4. Failure to provide proper wage statements (Lab. Code sections 226); 

5. Failure to keep required records (Lab. Code sections 1174); 

6. Failure to pay compensation upon termination (Lab. Code sections 201-203); 

7. Business and Professions Code section 17200 et. seq.; and 

8. PAGA. 

Plaintiffs are all former employees of McKenna Motors holding the positions of Flat Rate 

Technicians or Hourly Technicians in defendant’s Service Department at BMW dealership in Torrance.  

Plaintiffs’ claims are for the above alleged violations, including alleged off-the-clock work (“OTC”).  

Defendant demanded arbitration pursuant to arbitration agreements included in each of plaintiffs’ 

personnel files.  In November, 2020, the parties filed a stipulation with this Court agreeing to submit 

plaintiffs’ individual claims to arbitration with AAA, while the representative PAGA claim remained in 

 
2 Plaintiffs named the defendant as “McKenna Motor Company, Inc.”  Defendant contends the correct 

entity name is “McKenna Motors Torrance, Inc.” 
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Superior Court, but was stayed pending arbitration of the individual claims. 

Plaintiffs filed a formal demand for arbitration with AAA on February 5, 2021, and on March 5, 

2021, filed a stipulation with AAA to stay the arbitration proceedings pending settlement discussions.  

The parties then worked cooperatively together to exchange documents and evidence with the goal of 

evaluating their respective positions fairly and honestly, to explore the potential for settlement. 

In the meantime, the law on the PAGA claim became unsettled when the U.S. Supreme Court 

granted review in Viking River Cruises, Inc. v. Moriana (2022) 142 S. Ct. 1906.  The Supreme Court’s 

decision in Viking River, issued on June 15, 2022, held that representative PAGA claims may be subject 

to dismissal for lack of standing once the individual PAGA claims are referred to arbitration, although 

Justice Sotomayor’s concurrence in Viking River acknowledged that this issue of standing was subject to 

clarification under state law.  And indeed, the California Supreme Court thereafter issued its decision in 

Adolph v. Uber Technologies, Inc. (2023) 14 Cal. 5th 1104, holding that arbitration does not strip the 

plaintiff of standing as an aggrieved employee to litigate claims on behalf of other employees under 

PAGA.  And so plaintiffs’ representative PAGA claim remained viable in this Court.   

The parties agreed to stay both the arbitration proceeding and the Superior Court case pending 

settlement discussions.  The parties worked cooperatively on investigation and discovery toward the 

goal of evaluating whether the claims submitted to arbitration (the individual claims) could be resolved, 

in which case, and at that time, the intent was to turn attention to the PAGA claim.  The parties agreed to 

mediation with Mediator Steve Pearl, outside of arbitration and the pending Superior Court case.   

Defendant vehemently denies liability.  Defendant contends it has a strict rule prohibiting its 

employees from working OTC.  (See Exhibit 4.)  Defendant denies that plaintiffs worked OTC, but 

contends that if they were, they were doing this secretly, in violation of its strict rule prohibiting OTC 

work, and without the knowledge of their managers and supervisors, in order to maximize a production 

bonus based on “flag hours,” in violation of its strict rule prohibiting OTC work.  This production bonus 

rewarded plaintiffs for performing work expeditiously and efficiently.  Certain jobs were allotted “flag 

hours,” comprised of an estimated length of time within which the job should be completed.  The 

production bonus was paid when the Technician completed the task in fewer hours.  So, the employer 
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argues, if the Technicians were working off-the-clock (which defendant denied), they did so to 

maximize on this production bonus.  The defendant employer claims its managers and supervisors had 

no notice or knowledge that the Technicians were working off-the-clock.  The employer is liable for 

wages due hourly employees while working off-the-clock only if the employer had actual or 

constructive knowledge that the employees were working off-the-clock.  (See Morillion v. Royal 

Packing Co. (2000) 22 Cal. 4th 575, 585; White v. Starbucks Corp., 497 F. Supp.2d 1080, 1083 (N.D. 

Cal.2007); Brinker Rest. Corp. v. Superior Court (2012) 53 Cal. 4th 1004, 1051-1052.) 

As noted, the parties worked together, and cooperatively in providing discovery.  Although both 

the arbitration proceeding and this case were stayed, defendant responded to discovery from plaintiffs, 

and plaintiffs responded to discovery from defendant.  By September, 2022, defendant had produced 

9,706 pages of documents.  The parties met and conferred, and defendant produced additional 

documents.  By the last production in September, 2023, defendant had produced 10,505 of total 

documents to include time-punch data, and electronic data recorded in defendant’s systems, including 

data documented by the Service Technicians when they access BMW diagnostic equipment, and the data 

documented in repair orders.   

Defendant argues that the repair order documents cannot be used to track time worked because 

they were not used for that purpose and even if they could, they show very little time worked off-the-

clock, if any, when compared with plaintiffs’ time-punch data.  Plaintiffs, on the other hand, argue that 

the repair orders are not intended to keep track of actual time work, like a timeclock, but could be used 

to confirm that there were occasions when the Service Technicians were working OTC. 

II. MEDIATION WITH STEVE PEARL 

 Mediation was held on May 15, 2024, with Steve Pearl.  Mediation started at 10:00 A.M. and 

lasted until after 6:00 P.M. that night.  The parties agreed to a settlement of both plaintiffs’ individual 

claims, and the PAGA claim.  The settlement includes a confidentiality agreement as to the amount of 

the individual settlements.  Filed concurrently herewith is a Joint Motion to Seal Confidential Settlement 

Agreement filed jointly by plaintiffs and the defendant employer, seeking Court approval to file a sealed 

version of the settlement agreement, which sealed version will include the confidential individual 
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settlement figures.  Exhibit 1 to the Joint Motion to Seal Confidential Documents, and Exhibit 1 hereto 

is the settlement agreement with the confidential information the parties seek to seal and maintain 

confidential redacted.   

The proposed settlement allocates $15,080.00 to PAGA penalties.  As noted, plaintiffs’ original 

complaint was filed on March 20, 2020.  There is a one-year statute of limitations on PAGA claims.  

(California Code of Civil Procedure 340(a); see also Brown v. Ralphs Grocery Co. (2018) 28 

Cal.App.5th 824.)  The defendant employer claims that, after becoming aware that the Technicians were 

at least claiming they were working OTC at the time the complaint was filed, they immediately took 

strong, affirmative action to make sure no OTC was occurring, and to enforce their existing OTC 

policies.  Thus, the employer claimed, there could not have been any PAGA violations after March 20, 

2020, such that the only pay periods that should be included in the PAGA calculation are those between 

March 20, 2019, through March 20, 2020.  The defendant employer claims there were 1,508 pay periods 

for all the Technicians during that pay period.  Plaintiffs do not disagree with that calculation. 

III. ALLOCATION OF $15,080.00 TO PAGA PENALTIES IS FAIR AND REASONABLE. 

The proposed settlement allocates $15,080.00 toward PAGA penalties, from which fees and 

costs are deducted.  The retainer agreement between plaintiffs and their attorneys provides for 

attorneys’ fees of 45% of the gross recovery once a lawsuit is filed.  (See Ex. 2.)  Plaintiffs’ counsel has 

agreed to reduce those fees to 40%.  In addition, plaintiffs have incurred total costs of $9,974.45.  (Ex. 

3.)  The proposal is that fees of 40% be deducted from the PAGA settlement, or $ $6,032.00 (40% of $ 

$15,080).  This is the same percentage amount plaintiffs are paying in fees on their individual 

recoveries.  The proposal is that an additional $508.00 be deducted from the PAGA settlement to 

account for PAGA’s proportionate share of the costs incurred in litigating the matter through mediation, 

plus an additional $4,951.20 for the expenses of CPT Group, a professional claims administrator, to 

administer and distribute the PAGA settlement to the PAG class members.  Plaintiffs will pay the 

balance of costs, including any that arise after this Motion is filed.  Thus, the net proposed PAGA 

recovery, after its share of fees and costs, is $3,588.80 ($15,080 - $6032.00 - $508.00 - $4,951.20).  

From the net PAGA recovery of $ $3,588.80, 75%, or $ $2,691.60, is to be paid to the LWDA, and the 
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balance of $ $897.20 is to be distributed to the aggrieved employees.   

Labor Code section 2699(f)(2) provides for a PAGA penalty of $100 per pay period for each 

aggrieved employee for the first pay period, and $200 for each “subsequent” violation.  A subsequent 

violation occurs only after the employer has “notice of a previous violation.”  (Amaral v. Cintas Corp. 

No. 2 (2008) 163 Cal. App. 4th 1157, 1209; see also Patel v. Nike Retail Servs., Inc. (ND Cal, July 21, 

2014, No. 14-CV-00851-JST 2014 US Dist Lexis 98918; Williams v. Xerox Bus. Servs., LLC (ED Cal, 

Nov. 15, 2013, No. 1:13-CV-01353-LJO) 2013 US Dist Lexis 163144.)  As noted, in this case, 

defendant claims it had a strict policy in place, which plaintiffs expressly acknowledged in writing, and 

claims it had no notice or knowledge the Technicians were allegedly working OTC and not taking their 

meal and rest breaks until plaintiffs’ complaint was filed.  Thus, PAGA penalties are more likely $100 

per pay period.    

Although PAGA itself does not provide a standard for the trial court's review, case law 

establishes that trial courts should review a PAGA settlement to ascertain whether it is fair, reasonable, 

and adequate in view of PAGA's purposes and policies. (Moniz v. Adecco USA, Inc. (2021) 72 Cal. 

App. 5th 56, 77.) A proposed PAGA settlement is not unreasonable simply it is less than the maximum 

plaintiff could have obtained; a settlement is reasonable if it is “within the ‘ballpark’ of 

reasonableness,” considering all the circumstances. (Wershba v. Apple Computer, Inc. (2001) 91 Cal. 

App. 4th 224, 250; Chavez v. Netflix, Inc. (2008) 162 Cal. App. 4th 43, 55.)  Starting with the absolute 

maximum value of a case and discounting from that amount based on the risks of litigation is certainly 

one way to arrive at a realistic understanding of the amount in controversy, but it is not the only way. 

Plaintiffs’ counsel conducted a thorough investigation into the factual and legal issues raised by 

plaintiffs’ claims.  This included a careful review of the thousands of pages of repair order data, and 

comparison of the time data therein contained with plaintiffs’ time-punch data, for the purposes of 

evaluating whether there was OTC work, and if so, the amount of time worked OTC. 

The settlement was recommended by the Mediator, Steve Pearl, a very experienced, 

knowledgeable and effective mediator in wage and hour claims.  Mr. Pearl further recommended the 

apportionment to PAGA penalties.  Mr. Pearl helped manage the parties' expectations, and provided a 
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useful, neutral analysis of the issues and risks to both sides. (See In re Bluetooth Headset Prod. Liab. 

Litig., 654 F.3d 935, 948 (9th Cir. 2011) [the presence of a neutral mediator is a factor weighing in 

favor of finding of no collusion]; In re Apple Computer, Inc. Derivative Litig., No. C 06-4128 JF 

(HRL), 2008 WL 4820784, at *3 (N.D. Cal. Nov. 5,2008) [mediator's participation weighs considerably 

against any inference of a collusive settlement].)  

  And plaintiffs’ counsel, also very experienced attorneys on wage and hour claims, agree this is a 

fair and reasonable resolution of the case, for the following reasons: 

• Plaintiffs’ counsel very early on evaluated the maximum amount that the employer here would 

be liable for, assuming full liability.  Plaintiffs settled for less than one-half of what they were claiming 

in damages.  This is in recognition of the defenses asserted by the defendant employer and based on a 

fair evaluation of plaintiffs’ claims.  For plaintiffs, there was the risk that the trier of fact would believe 

the defendant employer that it had no, or insufficient notice and prior knowledge of OTC work, and thus 

a complete defense verdict.  Plaintiffs also necessarily had to weigh the risk that they would be unable to 

effectively and convincingly prove the amount of time they were claiming they worked OTC.   

• As noted, plaintiffs are assuming PAGA penalties are $100 per pay period for each aggrieved 

employee for the initial violation.  (Labor Code 2699(f)(2).)  As also noted, defendant estimates 1,508 

pay periods, among all defendant’s Service Technicians, between March 20, 2019, and March 20, 2020.  

However, some Technicians worked OTC more often than others, and plaintiffs concede, many did not 

work OTC at all.  Indeed, three plaintiffs -- Kevin Galvan, Oscar Sinibaldi and Daniel Barron -- 

account for approximately 80% of the claimed wages and penalties among the five named plaintiffs.  

Some Technicians are paid differently, and/or hold different positions such that they do not have the 

same incentive to work OTC. For example, Tire Technicians are paid hourly without any similar kind 

of production bonus, so they have no incentive to work OTC.  Plaintiffs’ best estimate is that about 

50% of the Service Technicians worked OTC, like them.   

• Further, there is a significant concern as to just how many of the aggrieved Service Technicians 

would actually show up to trial in the PAGA case to support the PAGA claim.  (See De Paz v. Wells 

Fargo Bank, N.A., CV 18-9779 PSG (PJWx), 2020 WL 2404897, at *6 (C.D. Cal. Feb. 18, 2020) [“[A] 
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PAGA plaintiff has the burden to prove violations for all employees the plaintiff seeks to represent, so 

the absence of a viable plan for proving violations as to all employees. . . means that [plaintiff] may 

ultimately be unable to prove his case.” (citation omitted)].)  

• As noted, plaintiffs assume only a $100 penalty, and no $200 penalties.  An employer generally 

cannot be subject to the $200 “subsequent” PAGA penalty unless the employer had prior notice of the 

violation. (See Amaral v. Cintas Corp. No. 2 (2008) 163 Cal. App. 4th 1157, 1209; and Bernstein v. 

Virgin Am., Inc. (9th Cir. 2021) 3 F.4th 1127, 1144.)  Indeed, some courts have held that the 

“subsequent” $200 penalty applies only after a court or the Labor Commissioner determines that the 

employer has violated the Labor Code. (See Gunther v. Alaska Airlines, Inc. (2021) 72 Cal. App. 5th 

334, 356 (2021) [“the increased $200 civil penalty for ‘subsequent violation[s]’ does not apply unless 

[Plaintiff] presents evidence that the Labor Commission or a court notified [Defendant] that it was in 

violation of the Labor Code”]; Bernstein v. Virgin Am., Inc., 990 F.3d 1157, 1173 (9th Cir. 2021) 

[reversing judgment as to “heightened civil penalties” because the defendant was not given notice by 

the Labor Commissioner when the “subsequent” violations occurred].) 

• Further, plaintiffs assume no “stacking” of PAGA penalties – claiming more than one PAGA 

penalty for the same conduct, i.e., for each alleged different Labor Code violation.  This is an open 

question in the state of California, although there is significant authority that stacking is not permissible 

– that plaintiffs are limited to one penalty per pay period.  (See Snow v. United Parcel Service, Inc. 

(C.D. Cal., Apr. 1, 2020, No. EDCV20025PSGAFMX), 2020 WL 1638250, at pp. *3-4; Smith v. Lux 

Retail North America, Inc. (N.D. Cal., June 13, 2013, No. C 13-01579 WHA), 2013 WL 2932243, at p. 

*3; and Posephny v. AMN Healthcare Inc. (N.D. Cal., July 9, 2020, No. 18-CV-06284-KAW), 2020 

WL 13612298, at p. *3; and compare with Schiller v. David's Bridal, Inc. (E.D. Cal., July 14, 2010, No. 

1:10-CV-00616 AWI), 2010 WL 2793650, at p. *6 [it is conceivable that plaintiff could stack PAGA 

penalties for each violation]; Salazar v. PODS Enterprises, LLC (C.D. Cal., May 8, 2019, No. 

EDCV19260MWFKKX), 2019 WL 2023726, at p. *6 [holding that it is possible “although highly 

unlikely” plaintiff could stack PAGA penalties for each violation]; and Steenhuyse v. UBS Financial 

Services, Inc. (N.D. Cal. 2018) 317 F.Supp.3d 1062, 1070 [allowing stacking].) 
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• Calculating exposure for a PAGA claim is inherently speculative because courts have discretion 

to reduce PAGA penalties where an award would be “unjust, arbitrary and oppressive, or confiscatory.” 

(Labor Code section 2699(e)(2).) In reducing PAGA penalties, courts have considered such things as 

whether the employees suffered actual injury from the violations, whether the defendant was aware of 

the violations, and the employer's willingness to fix the violation. (Carrington v. Starbucks Corp. 

(2018) 30 Cal. App. 5th 504, 528 (2018) [awarding PAGA penalties of only 0.2% of the maximum]; 

Cotter v. Lyft, Inc., 193 F. Supp. 3d 1030, 1037 (N.D. Cal. 2016); Fleming v. Covidien Inc., No. ED CV 

10-01487 RGK (OPX), 2011 WL 7563047, at *4 (C.D. Cal. Aug. 12,2011) [Court reduced the potential 

penalties by over 82%, awarding $500,000 instead of maximum penalties of $2.8 million]; Thurman v. 

Bayshore TransitMgmt. (2012) 203 Cal. App. 4th 1112,1135-36 [affirming 30% reduction where 

employer produced evidence that it took its obligations seriously].) 

• Where PAGA penalties are negotiated in good faith and “there is no indication that [the] amount 

was the result of self-interest at the expense of other Class Members,” such amounts are generally 

considered reasonable.  (Hopson v. Hanesbrands Inc., No. CV-08-0844 EDL, 2009 WL 928133, at *9 

(N.D. Cal. Apr. 3,2009); see, e.g., Nordstrom Com. Cases (2010) 186 Cal. App. 4th 576, 579 (2010) 

[“[T]rial court did not abuse its discretion in approving a settlement which does not allocate any 

damages to the PAGA claims.”].)  Here, the PAGA penalties were based on a careful, deliberate, and 

exhaustive analysis of the evidence, facts and arguments of the employer. 

• In addition to those cases cited above, plaintiff identifies:  Syed v. M-1, LLC, No. 1:12-CV-

10718-DAD-MJS, 2017 WL 714367, at *13 (E.D. Cal. February 22, 2017) [$7,000,000 settlement 

which included $100,000 in PAGA penalties, or .014 of total settlement]; Viceral v. Mistras Group, 

Inc., No. 15-CV-02198-EMC, 2017 WL 661352, at *3 (N.D. Cal. February 17, 2017) [$6,000,000 

settlement which included $20,000 in PAGA penalties, or .003 of total settlement]; Dearaujo v. Regis 

Corp., No. 2:14-cv-01408-KJM-AC, 2016 WL 3549473 at *3 (E.D. Cal. June 29,2016) [$1,950,000 

settlement which included $10,000 in PAGA penalties, or .005 of total settlement]; Garcia v. Gordon 

Trucking, Inc., No. 1:10-CV-0324 AWI SKO, 2012 WL 5364575 at *7 (E.D. Cal. Oct. 31, 2012) 

($3,700,000 settlement which included $10,000 in PAGA penalties, or .002 of settlement]; Chu v. Wells 
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Fargo Invst., LLC, No. C 05-4526 MHP, 2011 WL 672645 at *1 (N.D. Cal Feb. 16,2011) ($6,900,000 

settlement which included $10,000 in PAGA, or .001 of settlement]; Guerrero v. R.R. Donnelley & 

Sons Co., Case No. RIC 10005196 (Riverside County Super. Ct. July 16,2013; Judge Matthew C. 

Perantoni) [$1,100,000 settlement which included $3,000 in PAGA penalties, or .002 of settlement; 

Parra v. Aero Port Services, Inc., No. BC483451 (L.A. County Super. Ct. April 20,2015; Judge Jane 

Johnson) (approximate $1,458,900 settlement which included $5,000 in PAGA penalties, or .003 of 

settlement; Thompson v. Smart & Final, Inc., No. BC497198 (L.A. County Super. Ct. Nov. 18, 2014; 

Judge William F. Highberger) [$3,095,000 settlement which included $13,333 in PAGA penalties, or 

.004]; Chavez v. Vallarta Food Enterprises, Inc., No. BC490630 (L.A. County Super. Ct. Nov. 

10,2014; Judge William F. Highberger) [$1,545,900 settlement which included $10,000 in PAGA 

penalties, or .006 of settlement]; and Coleman v. Estes Express Lines, Inc., No. BC429042 (L.A. 

County Super. Ct. Oct. 3,2013; Judge Kenneth R. Freeman) [$1,535,000 settlement which included 

$1,000 in PAGA penalties, or .00065 of settlement].)  Indeed, as noted, there are cases approving 

settlements where nothing is provided for PAGA penalties.  (Nordstrom Commission Cases, supra, 186 

Cal. App. 4th 576, 589.)   

• In addition, the Court should consider the non-monetary value that this proposed resolution has 

afforded aggrieved employees.  As noted, the defendant employer has now taken steps to ensure that all 

employees’ time records accurately reflect actual time worked.  This non-monetary relief weighs in 

favor of approval as it significantly benefits the PAGA aggrieved employees, as well as future workers 

by promoting PAGA's goal of encouraging compliance with the California Labor Code.  (See Bedolla v. 

Allen, 736 F. App'x 614, 617 (9th Cir. 2018) [affirming district court's finding that the settlement 

agreement as a whole provided value to the class in part because it provided nonmonetary relief such as 

training and auditing staff on compliance with labor laws]; Rincon v. W. Coast Tomato Growers, LLC, 

No. 13-3 CV-2473-JLS (KSC), 2018 WL 828104, at *4 (S.D. Cal. Feb. 12, 2018) [finding the 

settlement term requiring institution of workplace practices to ensure compliance with wage and hour 

laws favored a finding the settlement was fair and reasonable]; Hamilton v. Juul Labs, Inc., No. 20-CV-

03710-EMC, 2021 WL 5331451, at *10 (N.D. Cal. Nov. 16, 2021) [“The settlement “remediates the 
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alleged present violations and provides notice to current and former employees of important rights. The 

settlement notifies more than a thousand employees that their NDAs do not prevent them from 

exercising the rights provided by California's anti-gag rule, including the right to whistle blow and 

speak.”].) 

IV. CONCLUSION 

Thus, and for these reasons the parties agree with the Mediator that the settlement is fair, 

reasonable, and adequate.  The parties also agree that the allocation to PAGA penalties of $15,080.00 is 

fair, reasonable, and adequate. 

Wherefore, plaintiff prays for an order of this Court approving the proposed settlement of 

plaintiffs’ PAGA claim for $15,080.00 is, from which shall be deducted $6,032.00 in attorneys’ fees, 

$508.00 in litigation costs, and $4,951.20 for the administration of the PAGA settlement.  From the net 

PAGA recovery of $ $3588.80, 75%, or $ $2,691.60, is to be paid to the LWDA, and the balance 

of$897.20 is to be distributed to the aggrieved employees.  Plaintiffs seek such further and additional 

relief as this Court should deem proper. 

 

Dated: October 21, 2024   RIZIO LIPINSKY HEITING PC  

 

 

      _________________________________________ 

      LYNN P. WHITLOCK 

Attorneys for Plaintiffs 
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DECLARATION OF LYNN P. WHITLOCK IN SUPPORT OF MOTION  

FOR APPROVAL OF SETTLEMENT OF PAGA CLAIMS 

 I, Lynn P. Whitlock, declare: 

1. I am an attorney with Lipinsky Law, counsel herein for plaintiff in this matter.  I have personal 

knowledge of the facts herein stated and am qualified to testify thereto if called as a witness. 

2. The facts set forth above in the points and authorities regarding this matter are true and correct.  

The proposed allocation to PAGA penalties of $1,508.00, less  

3. Defendant produced its employment policies, which included a policy prohibiting its employees 

from working off-the-clock. 

4. I graduated from Marshall Wythe School of Law at the College of William and Mary in 

Williamsburg, Virginia, in 1981.  I have passed not only the California bar, but also the Virginia and 

Colorado state bar.  I have been practicing law for 38 years.  I was formally with Marlin & Saltzman for 

ten years, whose practice is primarily these kinds of wage and hour cases, and specifically, class actions, 

and including PAGA claims.  During my ten years with Marlin & Saltzman, I handled many wage and 

hour class actions, which typically included PAGA claims.  I have been with this law firm for 

approximately five years.  During the course of my career, I have handled many PAGA cases, including 

PAGA settlements, and have obtained court approval of said settlements.  I have never been denied 

approval of any proposed PAGA settlement. 

5. The principle of this law firm responsible for this case, and who was present at, and participated 

in the mediation is Daren Lipinsky.  Mr. Lipinsky graduated from Loyola Law School, Los Angeles, in 

1997, and passed the California bar the same year. Mr. Lipinsky was initially employed with Dryden, 

Margoles, Schimanek, Kelly & Wait in Claremont, California.  In 2000, he founded Brown & Lipinsky, 

an Inland Empire firm specializing in employee rights litigation and trial work.  In 2017, he founded 

Lipinsky Law. Mr. Lipinsky is an experienced lawyer specializing in employment law, including sexual 

harassment, disability and pregnancy discrimination, race, age, sexual orientation, and gender 

discrimination, California Family Rights Act violations, retaliation, breach of contract, and wrongful 

termination in violation of public policy. He also routinely handles wage and hour claims, including 

PAGA claims.  In 2017, Mr. Lipinsky was recognized as one of the “Top 100 Trial Lawyers in America” 
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by the prestigious National Trial Lawyers organization. He has also been recognized by Inland Empire 

Magazine’s “Top Lawyers in the Inland Empire” 2010-2018 Editions and as “AV-preeminent” rated by 

Martindale-Hubbell.  Mr. Lipinsky has been honored as a “Super Lawyer” every year since 2012 and has 

been named as one of the Best Lawyers in California by The Wall Street Journal.  For the past five 

consecutive years, Mr. Lipinsky was named “Whistleblower Attorney of the Year- California” by 

Corporate Int’l Magazine.  In 2017, Mr. Lipinsky served as President of the Consumer Attorneys of the 

Inland Empire, and Immediate Past-President of the Western San Bernardino County Bar Association.  

Mr. Lipinsky also serves on the Board of Governors of the Consumer Attorneys of California.  Mr. 

Lipinsky has been a member of the California Employment Lawyers Association and National 

Employment Lawyers Association since 2000.  He is also an inducted Member of the American Board 

of Trial Advocates (ABOTA), Inland Empire Chapter.  Mr. Lipinsky likewise has vast experience 

handling, evaluating, and resolving PAGA claims.   

I declare under penalty of perjury under the laws of the state of California that the foregoing is 

true and correct.  Executed this 21st day of October, 2024, at Santa Ana, California. 

 

 

      _______________________________ 

      Lynn P. Whitlock   
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Cost report for Galvan, Kevin v. McKenna Motor Co., Inc.

Date Payee Description Cost Acct/Check NoTaskCode

2/5/2020 Reimbursement to attorney (LPW) for online 
legal research of other cases again McKenna 
Motor Company.

$109.40  

3/19/2020 DDS Legal Services Paid DDS Legal Services to file the lawsuit with 
the court and to advance the initial filing fee on 
our behalf.

$461.70  

3/20/2020 Postage for certified mailing of PAGA Notice to 
McKenna Motor Company and Daniel McKenna.

$16.00  

3/30/2020 Total copies for March 2020 $3.00  copies

3/31/2020 LWDA Paid the LWDA for the PAGA filing fee $75.00  1360

4/3/2020 Postage for certified mailing of PAGA notice and 
filing fee to LWDA

$8.00  

4/30/2020 Total copies for April 2020 $1.10  copies

5/27/2020 DDS Legal Services Paid DDS Legal Services to file our first 
amended complaint with the court.

$13.65  

6/4/2020 DDS Legal Services Paid DDS Legal Services to serve lawsuit on 
Defendant

$53.90  

6/18/2020 DDS Legal Services Paid DDS Legal Services to file the proof of 
service of summons as to Defendant with the 
court.

$13.65  

8/4/2020 Postage for mailing discovery to counsel for 
Defendant

$2.00  

8/31/2020 Total copies for August 2020 $2.50  copies

9/24/2020 DDS Legal Services Paid DDS Legal Services to file our notice of 
change of address with the court.

$34.15  

12/4/2020 C. Jackson Investigatio Paid C.Jackson Investigations for investigative 
work in this matter.

$2,500.00  1467

2/5/2021 Postage for mailing copy of AAA arbitration 
demand to opposing counsel.

$2.60  

2/5/2021 American Arbitration As Paid American Arbitration Association the filing 
fee to submit this case to arbitration

$300.00  

2/16/2021 American Arbitration As Paid AAA for additional filing fee for the rest of 
the claimants

$1,500.00  

2/28/2021 Total copies for February 2021 $9.00  copies

3/8/2021 C. Jackson Investigatio Paid Cameron Jackson Investigation for 
obtaining statements from witnesses on case

$48.00  1502

3/8/2021 C. Jackson Investigatio Paid C.Jackson Investigations for obtaining 
statements from witnesses.

$149.50  1502

3/9/2021 DDS Legal Services Paid DDS Legal Services to file our request for 
dismissal as to Carrillo with the court

$34.15  

5/27/2021 Los Angeles Superior LA Court Connect for LPW's hearing on 06/03/21 
for a Status Conference Re Binding Arbitration

$15.00  

9/8/2021 Postage for mailing letters with discovery to 
clients and with SASE

$13.45  

1/30/2024 DDS Legal Services Filing the declaration of LPW with the court $34.15  

2/13/2024 DDS Legal Services Filed our Declaration in support of Status Report 
Re Mediation with the court

$34.15  

2/13/2024 Steven Pearl Mediation Mediation fees paid for hearing on 05/15/24 $4,506.25  AMEX

Monday, October 21, 2024 Page 1 of 2TrialWorks



Date Payee Description Cost Acct/Check NoTaskCode

4/4/2024 DDS Legal Services Filing Notice of Change of Firm Name and Proof 
of Service

$34.15  

7/24/2024 DDS Legal Services Filing of Notice of Settlement of Entire Case with 
the court

$34.15  

$10,008.60TOTAL COST

Total Cost By Account
$10,008.60

Monday, October 21, 2024 Page 2 of 2TrialWorks
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Click here to print
Reference: cfc46eaa-797d-4077-92e5-6bdaf5d7cl8b

Overtime and Work Schedule
Bebnqs To Required Item Reference

Kevin Galvan Kevin Galvan 
8/1/2016 10:13 AM

Not Required CD65366V3-IN29162806

Overtime and Work Schedule

WORKING OVERTIME IS AGAINST MCKENNA AUTOMOTIVE GROUPS POÜCY. Al overtme work 
must be pre-approved by tiie General Manager. Working overtime without the General Manager^ 
approval may resuit in discpfine, up to and induding terminstion.

Management retains the right to reassign employees to a different shift where it is necessary for 
the efficient operation of the Dealership

Signature History

Signed By
Kevin Galvan 

8/1/2016 10:13 AM

MCKENNA002198



Click hem to print
Reference: 35eb09洛bd09•恥f9-bbc1 -41^57aiß65

No ^Off The Clock* Work
Belongs To Signed By Required ttem RefeeiîGe

Sebætisn rovar Sebastian Tovar 
2^/201810:58 AM

Not Required CD383187V1-ÌN36390362

No 4iOff The ClockwWork

The Dealership does not allow emplees to 職k *off the clock* under any circumstances. It is 하니r responsibilit/ to 
accurately clock in and clock out of every sh ¡ft you work. You m짹 not begin working until you have clocked in. You must 
stop waiting before you clock out. Woricing *off the clock1' for any reæon is considered a violation of Dealership polie*/, 
[fyou fotzet to clock in or out, or ぼyou believe your time rerards ate not recorded accurate!»/, you mustnoiiiyvour 
supervisor or manager immediately, so the time can be accurately recorded for payroll purposes. The Dealership relies 
on the accuracy of your lime entries.

Signature History

Signed Bv
Sebastian Tovar 

2/9/201810:58 AM

MCKENNA001887



Click here to print
Reference: 삐bdö&4^9-bbc1 나 1905ア3_5

Timekeemng Procedures
Belongs io Signed By Required Item Reference

Sebastian Tovar Sebastian Tovar 
20201810:58AM

Not Required CD383186V14N36390355

Timekeeping Procedures

Note: This subsection shall not apply to employees qualifying for the Executive, Admimstralive, and Professional 
exemptions, as defined in Section 1 ofW琴Order 7-2ÌHÌ1.

You may not perform non-Dealetship work on Dealership time. Dealership time does NOT include any time provitfed 
for meal pehods or rest breaks. Ail non-ex©npt employees and employees who are exempt from overtime under tine 
inside sales exemption are required to accurately retxird all time worked (whether completed on the Dealership 
premises or elsewhere),热 well æ all time unworked (except for rest breaks). The following time rerording procedures 
must be followed by all non-exempt employees and Inside Salespersons:

1. You are to dodi In* immediately before starting any of your duties for a sntft, and dock "buf immediately after 
finishing all ofyour dufies lor fiiat shift.

2. You must clock out before beginning any meal period, and clock in before returning to work after any meal 
period.

3. You may NOT compiete any work while docked out Shouldyou inadvertently feil to clociTin* or *ouffor.any 
shift or should my extenuating circumstances arise which require you to perform work while clocked out, you 
rmi 없 keep track of this extra time woilced and notify your supervisor immediately so that he/she can 紙Ijust 박ur 
time records to reflect all time worked. Both you and your supervisor must initial any such changes,

4. You may not work nrare than eight hours in a single day or more fiian forty hours in a single 'Afeek without prior 
authorization from your supervisor.

5. You must sign antí date your timesheet at the end of each pay period to ackn側ledge that $our time œcorcfe are 
offlrect

6. You are responsible for reviewing and otMifirming the accuracy of your time and payroll records. You must 
promptly report any suspected errors to your department manner for review and, vrfiere appropriate, correction.

ア.You may not punch, alter, or recoil another employee's time. Similarly, ÿou may not allow anotiier employee 
(except foreur immediate supem'sor) to punch, after, or record your time. Violations of this provision maybe 
subject to disciplina^ action, including termination.

You are not required to perform any work when you are off-duly. However, your supervisor may peimit you to eng예e in 
work-related communierions when you ars off-duty. For example, you may be permitted to make or return work-related 
phone calls and/or send w reply to work-related emails and texts. If you choose to eng 엔 e in work-relataJ 
communications when you are ofWuty, you must track your time spent doing so in a supplemental time log. Your 
supplemental time log must ceröfied and turned in to your supemsoron the 15th and l^tday of each month.

Signature History

Signed By
Sebastian Tovar

MCKENNA001888
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PROOF OF SERVICE 

 

STATE OF CALIFORNIA  ) 

     ) ss. 

COUNTY OF SAN BERNARINO ) 

 

I am a resident of the State of California, County of San Bernardino.  I am over the age of eighteen 

years and not a party to the within action.  My business address is 5811 Pine Avenue, Suite A, Chino 

Hills, California 91709. 

 

On October 21, 2024, I served on the interested parties in this action the within document(s) 

entitled: 

 

NOTICE OF, AND MOTION FOR APPROVAL OF SETTLEMENT OF CLAIMS BROUGHT 

PURSUANT TO THE PRIVATE ATTORNEY GENERAL’S ACT OF 2004 (“PAGA”); 

DECLARATION OF PLAINTIFFS’ COUNSEL; [PROPOSED] ORDER 

 

[  ] BY FAX: (C.C.P. § 1013(a), (e); CRC 2008) - by transmitting via electronic facsimile the 

document(s) listed above to the fax number(s) set forth below on this date before 5:00 p.m.; I also 

caused the fax machine to print such record(s) of the transmission. 

 

[X] BY MAIL: (C.C.P. § 1013(a)) - by placing the document(s) listed above in a sealed envelope 

with postage thereon fully prepaid, in the United States mail at Chino Hills, California addressed 

as set forth below. I am readily familiar with the firm’s practice of collection and processing 

correspondence for mailing. Under that practice, it would be deposited with the U.S. Postal 

Service on that same day with postage thereon fully prepaid in the ordinary course of business.  I 

am aware that on motion of the party served, service is presumed invalid if postal cancellation 

date or postage meter date is more than one day after date of deposit for mailing in affidavit. 

 

[   ] BY PERSONAL SERVICE - I personally delivered such envelope to the offices of the  

 addressee. 

 

[   ] BY OVERNIGHT MAIL (C.C.P. § 1013(c)) - By FEDERAL EXPRESS, following 

 ordinary business practices for collection and processing of correspondence with said 

 overnight mail service, and said envelope(s) will be deposited with said overnight mail 

 service on said date in the ordinary course of business. 

 

[   ] BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED - By placing true  

copy(ies) thereof in sealed envelope(s) with Certified Mail, Return Receipt Requested, postage 

thereon fully prepaid and by causing such envelope(s) to be deposited in the mail at 5811 Pine 

Avenue, Suite A, Chino Hills, California 91709. 

 

[X] BY ELECTRONIC SERVICE (C.C.P. § 1010.6(a)(6)) - the parties listed below were served 

 electronically with the document(s) listed above by e-mailed PDF files.  The transmission was 

 reported as complete and without error.  My electronic notification  address is 5811 Pine Ave.,  

  Suite A, Chino Hills, California 91709. My e-mail address is msambrano@riziolawfirm.com. 
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Jean Fan Kuei, Esq. 

Malcolm A. Brudigam, Esq. 

Pillsbury Winthrop Shaw Pittman LLP 

1200 17th Street, NW 

Washington DC 90036 

(202) 663-8072 / office 

(202) 663-8007 / fax 

E-mail: jean.kuei@pillsburylaw.com 

  

Attorney for Defendant, MCKENNA 

MOTOR COMPANY  

Derek M. Mayor, Esq. 

Pillsbury Winthrop Shaw Pittman LLP 

500 Capitol Mall, Suite 1800 

Sacramento, CA  95814 

(916) 329-4700 / office 

(916) 441-3583 / fax 

Email: derek.mayor@pillsburylaw.com 

  

Attorney for Defendant, MCKENNA 

MOTOR COMPANY 

 

[X] STATE: I declare under penalty of perjury, under the laws of the State of California, that the 

above is true and correct. 

 

[   ] FEDERAL: I declare that I am employed in the office of a member of the Bar of this Court at 

 whose direction this service was made. 

 

 Executed on October 21, 2024, at Chino Hills, California. 

 

 

             

       __________________________________ 

       MARY ELLEN SAMBRANO 

 

mailto:jean.kuei@pillsburylaw.com


Journal Technologies Court Portal

Make a Reservation

KEVIN GALVAN, et al. vs MCKENNA MOTOR COMPANY, INC.

Case Number: 20STCV11262     Case Type: Civil Unlimited     Category: Other Employment Complaint Case    

Date Filed: 2020-03-20   Location: Stanley Mosk Courthouse - Department 78

Reservation

Fees

Description Fee Qty Amount

Motion re: (name extension) 0.00 1 0.00

Payment

 Print Receipt   Reserve Another Hearing     View My Reservations   

Case Name:

KEVIN GALVAN, et al. vs MCKENNA MOTOR

COMPANY, INC.
Case Number:

20STCV11262

Type:

Motion re: (Motion for Approval of Settlement of PAGA)
Status:

RESERVED

Filing Party:

Kevin Galvan (Plaintiff)
Location:

Stanley Mosk Courthouse - Department 78

Date/Time:

01/13/2025 8:30 AM
Number of Motions:

1

Reservation ID:

398765359989
Confirmation Code:

CR-CTA7JHLU2DFZNBDFZ

TOTAL $0.00

Amount:

$0.00
Type:

NOFEE

Account Number:

n/a
Authorization:

n/a

Payment Date:

1969-12-31
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