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1 LAW OFFICE OF SCOTT E WHEELER
Scott Ernest Wheeler SBN 187998

2 250 West First Street Suite 216 SUPERIOR Cou i o CALIFORNIAClaremont California 91711 COUNTY bF SAN BERNAFtDINO
3 Telephone 909 621 4988 SAN BERNARD NO bIS7 21CT

Facsimile 9Q9 621 4622 JUL 10 20204 Email sew@scottwheelezlawoffice com

5 THE WAND LAW FIRM P C sY a

Aubry Wand SBN 281207 ANDR ClA DEPUTI
6 400 Corp rate Pointe Suite 300

Culver City California 90230
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Facsimile 310 590 4596
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9 Anarneys for PlaintiJJ

10

11 SUPERIOR COURT OF THE STATE OF CALIFORNIA

12 COUNTY OF SAN BERNARDINO

13

14 JOSE A GOMEZ individually and on behalf CASE NO C V ds 8
ofall other aggrieved employees

15 COMPLAINT FOR VIOLATION OF THE
Plaintiff PRIVATE ATTORNEYS GENERAL ACT

16 OF 2004
V

17 California Labor Code 2698 et seq
RABS INC doirzg business as ALFRED4 S

18 PIZZA PASTA a Califomia corporation
and DOES l through 50 inclusive

19
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1 This is a representative actian brought by Jose A Gomez individually and on behalfaf all other

2 aggrieved employees Plaintiffl alleging systematic vialations of Calif rnia wage u d hour laws

3 committed by his former employer RABS INC doing business as ALFREDO S PIZZA PASTA

4 Defendant Flaintiff makes the following allegations on infannation and belief except as to

S allegations pertainiag to plaintiff individually which are basect on his personal kn wledge

6 INTRQDiJCTION

7 1 At ail x levant times herein Defendant has implemented policies and practices that have

8 resulted in systematic violatians of Califomia s wage and haur laws Defendant engages in these

9 unlawful practices to rnaa cimize profits

10 2 17efendant maxirnizes profits at the expense of its emplayees by cutting labor costs

l1 through un 3erst Effing denying meal and rest breaks cheating non exempt employees out of wages and

12 premiums and related violations ofC alifQrnia wage and hour laws

t3 3 For example Defendant has implernented unlawful policies with respect to meal a nd

14 rest br aks Deferidant requires its non exempt employees to rc utinely work thraugh meal and rest

15 breaks whrle failing ta pay them the legally required premiurn pay for these missed atld nan cc rnplaint

I6 rneal and rest breaks

17 4 Plaintiffseeks civil petialties aand other statutorily a ailable relief for himself and other

1 current and fQrmer non exempt employees of Defendant during the applicable limitations period to

19 compensate these workers fdr the wages I efendant has stalen from thern and to protect workers from

2Cl being subjected to similar unlawful workin canditions perpetrated by Defendant

21 JURISIJ ICTION AND VENUE

22 5 The Superior Caurt of the State of Califarnia has jurisdiction in this rnatter becauSe

23 Plaintiff is a resident and citizen of the State af alifornia and I3efendant regularly conducts business

24 in the tate af Califarnia No federal questian is at issue because Plaintiff s claims are based salely on

25 alifornia law

2b 6 Venue is proper in this judieial district and the County of San Bernardino because

27 Plaintiff and other aggrieved employees perfarmed work for Defendant in the County of San
2 Bernardino and many of Defendant s unlawful acti ns and amissions as set alle ed herein 4ccurred

2
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I in the County c f San Bernardina In additign L efendanYs corporate affice is in San Juarr Capistrano

2 which is loeated in the County of S n Bernardino

3 THE PARTIES

4 7 Plaintiff is a resident and citizen of the State of California and a former employee of

5 Defendant Plaintiff was employed by Defendant as a cook a non exempt position dunng the time
5 periad of August 2018 through March of 2020

7 8 P laintiff 4n behalf of himself anc3 all vther aggrieved employees brin s this

8 representative action to recover wages and penalties for amc ng ather things Defendant s failure to

9 provide legally compliant meal peric ds and rest breaks and failure to provid proper compensation for

10 rnissed and otherwise utilawful rneal periods and rest breaks unpaid and illegaLly calculated regular

11 and avertime cornpensation Defendant s failure to pay al wages due io dascharged or quitting non

12 exempt employees Defendaant s failure to reimburse ernployees for necessary business expenses and

13 Defendant s failure to cnair tain requir d recards and failure ta provide accurate itemized wage

14 statements amc ng ather v olations afCalift rnia wage and hflur aws as alleged herein

15 9 Defendant is a restaurant located in the City of San I3emardino Defendant is and at a1l

16 times relevant herein was a California corporatian authorized to conduct business in the state af

17 Califomia

18 10 The tru e names and capacities of D JES 1 through 50 inclusive are unknc wn to

19 Plaintiff at this time and Plaintiff therefore sues such defendants under fictitious names Plaintiff is

24 informed and believes and ttiereon alleges that each defendant designated as a DflE is in some manner

21 highly res onsible for the occurrences alleged herein and that PlaintifF and c ther aggrieved empl4yees

22 injuries and damages as all ged herein were proacimately caused by the cvnduct of such DOE
23 defendants Plaintiff will seek leav of the Court to arnend this Camplaint to allege the true names and

24 capacities af such DOE defendants when ascertained

7 PAGA REPRESEldTATIVE ACTIGIN ALLEGATICINS

26 11 Pursuant tt the Privat Attomeys Creneral 1 ct of 20 4 PAGA Ca ifornia Labr r

27 Code 648 2699 5 Plaintiff brings this action on behalf c f himself and a11 c ther aggrieved
28 employees ie 11 current and forrner non exempt emglayees who worked far Defendant in the State

3
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1 oF California at any time during the statute of limitations period
2 12 On Apri123 2020 Plaintiffgave writtennotice by certifaed mail pursuant to California
3 Labar Code 2699 3 to the California Labar and Workforce levelopment Agency LWDA and

4 Defendant of the specific provisions of the California Labor Cade and IWC Wage Order alleged to

S have been vi4lated including the facts and theories to support the alleged violations As of the date of

6 this filing P aintiff has not received a y response from the LWDA As Plaintiff has waited more than

7 sixty five 65 days from the st nark date of his written nc tice before filing this action Plaintiff has

8 complied w ith all of the requirements set forth in Caiifarnia LabQr Cade 2699 3 to commence a

9 representative action under PAGA

10 FACTUAL ALLEGATIQNS

11 Failure ta ravide Required Meal Periods

12 Ca1 Lab Code 226 7 512 IW Wage t3rder No 5 200I

13 11 and all ather ppticabie IWC Wage Ordersj

14 13 During the statute of limita tions periad I efendant has rec uired permitted or otherwise

15 suffered Plaintiff and aggrieved employees to perform work duuring their meal periais to completely

16 slcip their meal periods to take late and short meal periods and Defendant has otherwise failed ta

17 provide the required meal periods to Plaintiff and aggrieved employees as required under California

18 Labor Code 22b 7 512 and 31 ofthe applicable I VC Order

19 14 Defendant systematicaIly understafFs its restaurant such that Plaintiff and he other

0 aggrieved ernployees are unable to take timely meal peziods Plaintiff and the ather ag rieved

21 employees could not leave their warkstations andlar no one was available to ec ver for them

22 15 Defendant has implernented seweral p alicies and practices that have caused Plaintiff and

23 aggrieved mployees ta systematically miss and otherwise take nan campliant meal periods PlaintifF

24 and aggrieved employees have so nnuch work ta complete within their scheduled shifts including but
25 not limited to cooking w aiting an tab es bussing fabie and washing dishes that they are forced ta skip
26 their meal periods altogether ta take meal periods after warking lon er than five 5 hours p erfarm
27 work during their rneal periods or returnto work after taking less than a thiriy 30 miuute meal period
28 16 Defendant s palicy is to not infarm Plaintiff and aggrieved employees that they are able

4
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1

l to take m al periods before the fif h hour af work This licy combined with an unreasc nab e
2 worlcload results in systernatic late rneal periods taken by Plaintiff and aggrieved employ es
3 17 Defendant also has no policy to provide second meal periods when Plaintiff and

4 aggrieved employees wark shifts langer than ten haurs This is in direct contravention of California

S law See Brinker Restaurant Corp u Superior Court 2012 53 Ca1 4th 1004 104I VVe conclude that

6 absent waiver section 512 requires a first meal period no later than the end ofan employee s fi h hour

7 nf wark and secc nd rneal perigd no later ttran the end of an mployee s lOth haur of wor

8 18 Moreover Defendan has en aged in a systematic practice of autc matically deducting
9 meaJ periods for Plaintiff and aggrieved employees regardless of whether they actua11y toak them or

10 not

11 19 Despite work conditions that systematically result in missed and non campliant meal

12 perit ds and in order to keep labor casts down Defendant has irnplemented a poiicy anc3 practice of
13 nat paying meal peric d premium payments that are owed and due Thispolicy is in direct contravention

14 of CalifQmia law which requires Defendant cr aay crne ur at the employee s regular ate of pay for

15 a missed or interrupted meal period

I6 20 In sum Defendant has violated Galifornia Labor Code 226 7 11 ofthe applicable

17 IVi C Wage Order by failing to compensate Plaintiffand ag rieved employees wha were not authorized
I8 and permitted to talce a cornplete timely uninterrupted meal periad one additional hour of

19 campensation at the praper regular rate of pay fcsr each warkday that such a rneal period was not

2Q au harized ar permitted Def ndant further violated California Labor Gc de sectians 226 7 S l0 1194

21 1147 and 11 of the agplicable IWC Wage Order by failing to comgensate Plaintiff and Ciass
22 rnembers for all hours worked during their meal periods

23 Tailure to Provide Rer uired Rest Breaks

24 Cal Lab Code 226 512 IWC Wage Order No 5 2001 12

Z and all other applicable IWC Wage Clyders

26 21 During the statute of limitations riod Defendant has failed to aut arize ana permit

27 Plaintiff and other aggrieved emplayees to take rest breaks as required under Calift rnia Labor Cade
2 226 7 and 12 and IWG Wag Order No 5 20Q1 12

5

CC iKPLAINT FQR VIdLATiON CkFTHE PRit ATE ATT Ri tEYS GENERAL ACT Q 2004 KPAGA



Jul 10 2020 09 06AM Law Office Sco eeler 9096214622 pa9

1 22 As with meal periods Defendant s policies and practices caused Plaintiff and other

2 aggrieved ernployees to miss or otherwise take non compliant rest periads by arnong other things

3 giving them unreasonable amounts of work that had to be completed within their shift and relatedly
4 engaging in gross understaffmg and setting unrealistic project goals such that rest periods as a practical

5 matter could not be taken For example Plaintiff would be so busy working that he could not keep up
6 with cooking and cleaning the kitchen within the deadlines set by Defendant without skipping his rest

7 breaks

8 23 Defendant further violated California Labor Code 226 7 IWC Wage Order No 5

9 2401 11 and all other applicable IWC wage orders by failing to pay Plaintiff and other aggrieved

10 employees who were not provided with a rest break in accordance with the applicable wage order one

11 additional hour of compensation at the praper regular rate of pay for each orkday that a rest break

12 was not provided

13 Failure to Pav Overtime VVa es

14 CaL Lab Code 510 1194 1198 IWC Wage Order Na 3 2001 3

15 and all applicable IWC Wage Orders

16 24 Pursuant ta California Labor Code 510 1194 and IWC Wage Order No 5 2401

17 3 Defendant is required to compensate Plaintiffand ther aggrieved employees forall overtime which

18 is calculated at ane and one half 1 2 times the regular rate of pay for a3t hours worked in excess of
19 eight 8 hours per day and or forry 40 howrs per week and for the first eight 8 hours on the seventh

20 consecutive workday with double time for all hours worked in excess of twelve 12 hours in any

21 warkday and for a11 hours worked in excess of eight 8 hours on the seventh consecutive day of work
22 in any warkweek

23 25 Plaintiff and other aggrieved employees aze current and former non exempt ernployees

24 entitled to the protections of Califomia Labor Code 510 1194 and IWC VVage Order No 5 2001

25 During the statute of lirnitations period Defendant failed to compensate Plaintiff and ather aggrieved
26 employees for all overtime hours worked as required under the foregoing provisions of the California
27 Labor Code and IWC Wage rder by among other methods faiiing to pay overtime at one and one
28 half 1 Z or double the regular rate of pay as provided by CaIifornia Labor Code 510 1194 and

6
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1 IWC VVage Order No 5 2001 3 and all other applicable IWC wage orders requiring permitting or
2 suffering Flaintiff and other aggrieved employees to wark ot the clock and to work through meal

3 periods and rest breaks but not compensating them for this time and other methods to be discovered
4 26 Defendant failed to pay Plaintiff and the aggrieved employees the applicable vvertime

5 rate of pay For example when Plaintiff and the aggrieved employees would work rnore than eight 8

6 hours a day the overtime was not listed on the paystubs provided to Plaintiff and the aggrieved

7 employees Instead Defendant maintained a separate list of overtime hours and paid to Plaintiff and

8 the other aggrieved ernpl yees their regularly hourly rate and not at time and ahalf as required by 3

9 ofIWC Wage Order No 5 2001 as well as all other applicable IWC wage orders

10 27 Defendant has knowingly and willfuliy refused to perform its obligations to compensate

11 Plaintiff and other aggrieved employees for all wages earned and a11 hours warked in violation of

12 Califomia Labor Code 520 1194 and 1198 and I VC Wage Order No 5 2001 3 and all other

13 applicable IWC wage orders

14 Failure to Timelv Pav Waees Durin Emvlovment

15 Cal Lab Code 204

16 28 Pursuant to California Labor Code 204 for all labor performed between the lst and

17 15ih days of any calendar month Defendant is required to pay its nonexempt employees between the

18 16 and 26 day of the month during which the labor was performed California Labor Code 204

19 also provides that for all labor perforrned between the 16 and 26 days of any calendar month

20 Defendant is required to pay its non exempt employees between the 1 st anc 10 day of the following
21 calendar rnonth In addition California Labor Code 204 provides that all wages earned for labor in

22 excess of the normal work period shall be paid no ater than the payday of the next regular payroll

23 period

24 29 During the statute of limitations period Defendant has knowingly and willfully failed
25 to timely pay Plaintiff and other aggrieved employees all the wages for labor perforrned by the next
26 regular payrollperiod as required by California Labor Code 204

27 Failure to Pav All Wa ea Due to Dischar ed and Quittin Emplovees
2S Cal Lab Code 201 202 203

7
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1 30 Pursuant tQ California Labor Code 2Q1 202 and 203 Defendant is required to pay all
2 earned and unpaid wages ta an employee wha is discharged CalYfomia Labor Cdde 2 1 rnandates

3 that if an emplayer discharges an ernployee the employee s wages accrued and unpaid at the time o

4 discharge are due and payable imrnediately

5 3l Furthermore pursuant to CalifarniaLabor Code 202 Defendant is required to pay aIl

6 accrued wages due to an employee no later than 72 hours after the emp t yee quits his or her

7 employment untess the employee provided 72 hc urs previous notice of h s or her intentic n to quit in

8 which case the employee is entitled tc his or wages at the time of quitting

9 32 C lifomia Labor Code 203 provides that if an employer willfully fails to pay in

10 accordance with Labar Cod 2p1 arid 202 any wages of an emplayee who is discharged or who

1I quits the employer is liable for waiting time penal ies in the form of continued campensation to the

12 e ployee at the same rate for up to 30 workdays

13 33 During th statute of limitations perit d Defendani has willfully failed to pay accrued

14 wages and other compe sation ta Plaintiff and other aggrieved employees in accordance with

15 Cali fornia Labor Code 201 and 2 2 Because Defendant has failed and cantinues to fail to properly

16 compensate Plaintiff and other aggrieved employees for all houxs worked when due avertime and

17 minirnum wages and compensation for non corapliant meal periods and rest breaks Defendant has

I8 also willfu ly ai ed and ct ntinues to fail ta pay acerued wa es and other compensa ian ta Plaintiffand
19 other aggrieved ernplayees in accardancewith California Labc r Cade 201 and 202

20 Fai ure to Maintain Required Reeords

21 Cal Lab Cade 226 a 1174 d IWC Wagc Order Na 2001 7

22 and all other applicable IWC Wage Orders

23 34 During t1 e statute f limitation period as part of Defendant s illegal payroll palicies

2d and practices to deprive Plaintiff and other aggrieved employees of all wages earned and due

25 13efendant knowingly and intentionally failed to maintainrectirds as required under alifornia Labor

26 Code 226 a and I I 4 d and IWC Jage Order Iti 5 2Q01 and al1 otherapp icable IWC wa e
27 orders including but not limited to the following records total daily hours worked by each employee
28 applicable rates ofpay all deductians meal periods time records showing when each employee begins

S
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1 and ends each work period overtime wages and accurate iternized wage siaternents Among other

2 things Defendant has systematically failed tc maintain records of when Plaintiff and a grieved

3 employees take rneal periods when they are able to take them In addition I efendant had knQwledge

4 that it was not providin its non exempt ernployees with proper meal and rest periods but knowingly

5 fai ed to include in the wage statements ane 1 extra hour afcompensation for each missed meal artd

b rest period Defendant also illegally and inaccurately recorded the time in which Flaintiff and other

7 aggrieveci employees warlced

8 Failure ta Furnis Accurate Itcmized Wa e S atements

9 Cai Lab Code 226 a IWC Wage Urder No 5 2401

10 and all ather applicable IWC Wage Jrders

11 35 During the statute of limitatians period Defendant has routinely failed to provide

12 Plaintiff and other aggrieved employees with fimely and accurate itemized wage statements

13 I efendant s pay stubs violate California Labar Code 226 n their face by amang other things nat

14 providing Plaintiff and other aggrieved emplayees ith proper meal periods and rest breaks but

15 intentionally fails ta include in their wage statements one 1 additional hour of c mpensation at their

16 regular rates of pay far each non compliant meal period or rest break and by not including a11 of the

17 hours worked by Plaintiff and the ather aggrieved emptoyees including but not limited to a ertime

18 hours

1 3b In order ta concea3 its wage theft Def ncl rtt knowin Iy and intentionally failea to

20 pravide Piaintiffand other aggrieved emplayees with timely and accurate it mized wage statements in

21 accordance with Labor Cade 226 a IWC Wage Order No 5 2001 and all other applicable wage

22 orders

23 37 Plaintiff ana ather aggrieved employees suffered injury as a result ofDefenclant s failure

24 o provide timely and accurate iternized wage statements because it prevented them frorn discavering

25 the scape and extent of Defendant s violatians ofCalifarnia wage and hour laws prevented thern frorn

2b being able ta detcrmine tbe grass wages earned the tatal hc urs warked ll deductic ns made the net

27 wages earned a11 applicable haurly rates in effect during each pay period and the corresponding number
28 af hours worked at each hourly rate or even the riame of the legal entifiy that employed them

9
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1 Failure To Provide Mandatorv Sick Leave

2 38 Pursuant to California Labor Code 246 any employee who works in the State of
3 California and who works more than 30 or more days within a year is entitled to be paid sick days

4 Labor Code 246 i requires an employer to provide an employee with written notice that sets

5 for the amount of sick leave available on the employee s wage statement pursaant to Labor Code
6 226 ar in a separate writing provided on the designated pay date with the employee s payment
7 of wages

8 39 Defendant failed to comply with Labor Code Section 246 by not providi ng Plaintiff
9 and the other aggrieved employees with sick pay Defendant also failed to compty with Labar Code

10 24b i by not providing Plaintiff and the other aggrieved employees with their available sick leave

11 and balance of sick leave As such Defendant has violated California Labor Code 246

12 FIRST CAUSE F ACTION

13 VIOLATIDN OF THE PRIVATE ATTORNEYS GENERAL ACT

14 Cal Lab Code 2698 et seq

15 On BehalfafPlaintiffandAggrieved Employees against all Deferedants

16 40 Plaintiff incarporates herein by specific reference as though fully set forth the

17 allegations in paragraphs 1 through 39

18 41 Plaintiff is an aggrieved employee within the meaning of California Labor Code

19 2699 c and a proper representative to bring a civil action on behalf of himself and other aggrieved

20 emptoyees pursuant to the procedures specified in California Labor Code 2699 3 because Plaintiff

21 was employed by Defendant and one or more of the alleged Califomia Labor Code violations was

22 comrnitted against Plaintiffduring the statute of limitations period

23 42 Plaintiff seeks to recover civil penalties through a representative action pertnitted by
24 PAGA and the Califomia Supreme Court in Arias v Superior Court 2009 46 Ca1 4th 969 Thus class
25 certification is not required

26 43 Pursuant to Califomia Labor Code 2698 2b99 5 Plaintiff seeks to recover civil

27 penalties from Defendant in a representative actian for the violations set forth above including but not
28 limited to violations ofCalifornia Labor Code 201 202 203 204 226 a 226 7 510 512 1174 d

l0
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1 l 194 1197 and 11 8

2 44 Putsuant to Califarnia Labc r Code 2699 a Plaintiff seeks to recover civil penalties

3 for I efendant s violatians of California L bor Cade provisions far which a civil penalty is specifically

4 provided including but not limited tv the foll awing

5 a Pursuant tcr California Labor Code 214 for violations of Caiifornia Labor Code

b 204 Defendant rs subject to a civil penalty in the arnount of one hundred dollars

7 1Q0 for the initial violat on fc r each fai ure to pay each employee and two

8 h ndreddc llars 2fl0 per employee for vialations in subs quent pay period

9
b Pursuant t Califomia Labor ec de 22b3 for vifllalions t fCalifornia Labor

10
Code 226 a Defendant is subject tc a civi nalty in the amouat of tw4

11
hundred and fifty dol ars 250 per aggrieved ernployee for the initial pay period

12
where aviolatian occurs and vne thousand dollars 1 000 per aggrieved

13
employee for violatians in subsequent pay periods

14
c Pursuant ta California Labar Code 558 a a ny employer or other person

15
acting nbehalf ofan employer urho viotates r causes tt be vialated a sectian of

16

this chapter or any provisian regulating haurs and days of wark in any order ofthe
17

Industrial Welfare Commissic n including Califamia Labor Code 51Q and
18

S l 2 shall be subject to a civil perialty in addition to any atherpenalty prov cded by
19

law of fifty dollars SO for initial violations for each underpaid emplayee for
24

each pay period for which the employee was underpaid and one hundred dollars
21

100 far each subsequent vioiation for each underpaid emplayee for each pay
22

period for which the employ was ut derpaid In addition Plaintiff seeks civil
23

penalties ia the arnount sufficient to recover unpaid wages awed tc aggrieved
24

employees pursuant ta Ca lifornia Labor Code 558 a
25

d Pursuant ta California Labar Code 1174 5 for vialations ofCalifornia Labor
26

Code I 174 d Defendant is subject to a civil penalty of five hundred dollars
27

50
28

12
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1
45 California Labc rCflde 2699 t provides that for all California Labor Code violarions

2

for which a civil penalty is not specifically provided the following civil penalties are stablished t ne
3

hundred dallazs 100 for each aggrieved employee per pay periad for the initial violatian and twa
4

hundred daliars 200 far each aggrieved emplayee per pay periad fc r each subsequent violation
5

46 Plaintiff s eks o recoverpenalties pursuant to Califc rnia Labor Ccxie 2649 for
6

I efendant s violations of the California Labor Code provisions for which a civil penalty is nat

specifically pravided including but not limited to California Labar Gode 20i 202 203 226 7
8

a d 1198 Al1 penaltie sought and recovered under this actiUn cvill be allc cated as follows 7S

4
percent to the state of Califarniaand 25 percent to aggrieved ernpic yees

10
47 Plaintiff aclditianatly seeks reasonabte attarneys fees and easts pursuant to Califarnia

ll
Lat r Code 2b99 g l Galifornia Cod of Civii PFocedure 1Q2t 5 and at y other appiicable

12
laws rules ar doctrines

l 3 PRAYF R FC1R RELIEF

24 WHEREFC RE Plaintiff individually a d crn behalf of all other aggrieved employees prays

15 far relief against Defer dant as falla s

16 l For civil penalties ccording to proof including but not limited tn the amount af any

17 unpaid wages of Plaintiff and the other aggrieved ernployees and alI penalties authorized by California

18 Labc r Code 10 22b 3 558 I 174 5 and 2699 a and

19 2 For reasonak le atttirneys fees and casts pursuant ta California Labor Code 2fi99 g

20 Catifornia Code of Civil Procedure 1021 5 andlar any other applicabie provisi ns providing for

21 attQrneys fees and eosts and

22 3 For such further reliefthat the aurt rnay deern just and proper

23 DATED July 2020 LAW OFFICE dF SCOTT E WHEELER

24

25

SGott E eeler

26
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g Attarneys for Plaint s
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