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Gden T. Shimoda (Cal. State Bar No. 226752) 
Justin P. Rodriguez (Cd. Stde Bar No. 278275) 
Brittany V. Bozin (Cal. State Bar No. 325121) 
Shimoda Law Corp. 
9401 East Stockton Boulevard, Suite 120 
EDc Grove, CA 95624 
Tdephone: (916) 525-0716 
Facsmule: (916) 760-3733 

Attorneys for Plaintiffs RICARDO GOMEZ and RICARDO GOMEZ, SR. 
on behalf of themselves and similariy situated employe 

FILED/ENDORSED 
JAN - 5 2021 

By:. R. San Miouel By:. 
Deputy Clerk 

RICARDO GOMEZ and RICARDO 
GOMEZ, SR., individually and on behdf of 
dl otfaos similarly situated. 

Plaintiff, 

vs. 

KLEARY MASONRY, INC., a Cdifomia 
Coiporation; 
MICHAEL G. KLEARY, an individud; 
NICK KLEARY, an individud; 
DIANA KLEARY, an individud; and 
DOES I to 100, inclusive. 

Defendants. 

SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

Case No. 34-2020-00278067 

CLASS ACTION 

SECOND AMENDED COMPLAINT FOR 
DAMAGES: 

1. Failure to Pay Mlnlmom Wages 
2. FaUure to Pay Overtime 
3. Failure to Provide Meal Periods 
4. Failure to Provide Rest Periods 
5. Failure to Provide Accurate W i ^ 

Statements 
6. Waiting Time Penalties 
7. Unfair Competttioo 
8. FaUure to Reimburse Expenses 
9. Private Attomeys General Act 
10. FaUure to Pay PrevaiUng Wages 
11. FaUure to Pay Reporting Time Fay 

JURY TRIAL DEMANDED 

Pldntifi& RICARDO GOMEZ and RICARDO GOMEZ, SR. CPlaintifigi'*), individuds, hereby 

file tiiis Class Action Compldnt against Defendants KLEARY MASONRY, INC., a Cdifomia 

Corporation; and DOES I to 100 (hereinafto collectively referred to as 'Defendants"). Pldntiffe are 

informed and believe, and on tfae basis of that information and belief, alleges as follows: 
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INTRODUCTION 

1. This is a class action and representative Private Attorneys General Act ("PAGA'O action 

brought by Plaintiff for minimum wages, overtime wages, prevdling wages, reporting time pay, med 

and rest period violations, unpdd rdmbursements, wage statement violations, wdting time pendties, 

and un&ir competition inula the Cdifomia Labor Code, Industrid Welfare Commission Wage Ordo 

("Wage Order") No. 16-2001, and Cdifomia Business & Professions Code. 

PARTIES 

2. PIdntiff RICARDO GOMEZ is an individud ovo die age of dgfateen (18) and is now 

and/or at dl times mentioned in tfais Complaint was a resident of the State of California. 

3. Plaintiff RICARDO GOMEZ, SR. is an individud ova die age of dgfateen (18) and is 

now and/or at dl times moitioned in this Complaint was a residoit ofthe State ofCalifomia. 

4. Plaintiffs are informed and believe, and thereupon dlege, KLEARY MASONRY, INC. is 

now and/or at all times moitioned in this Compldnt a Cdifomia Corporation and the owno and 

operator of an industiy, business and/or facility licensed to do business and actudly doing business in 

tfae State of Cdifomia. 

5. Pldntiflfe are informed and believe, and tfaereupon dlege, thd MICHAEL G. KLEARY is 

an owno, director, ofiico, or managing agent of KLEARY MASONRY, INC. responsible for creating 

and/or implementing KLEARY MASONRY, INC.'s unlawful policies and practices and causing the 

Labor Code violations outiined in die Firat tiirough Sixtii and Eightii tiirough Eleventii Causes of Action 

As such MICHAEL G. KLEARY is individudly liable pursuant to Cdifomia Labor Code section 558.1. 

6. Pldntiffe are infonned and believe, and tfaereupon dlege, tfad NICK KLEARY is an 

owno, director, ofiico, or managing a ^ t of KLEARY MASONRY, INC. responsible for creating 

and/or implementing KLEARY MASONRY, INC.'s unlawful policies and practices and causing tfae 

Labor Code violations outlined in tfae Firat through Sixth, and Eigfatfa tfarou^ Eleventh Causes of 

Action. As such NICK KLEARY is individudly liable pursuant to Cdifomia Labor Code section 558.1. 

7. Plaintiff are informed and believe, and tfaereupon dlege, tiid DIANA KLEARY is an 

owno, director, offico, or managing agent of KLEARY MASONRY, INC. responsible for creating 

and/or implementing KLEARY MASONRY, INC.'s unlawful policies and practices and causing die 
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Labor Code violations outiined in tfae Firat tiirough Sixth and Eighth through Eleventh Causes of Action, 

As such DIANA KLEARY is individudly liable pursuant to Cdifomia Labor Code section 558.1. 

8. DOES 1 through 100 are affiliates, subsidiaries and related entities and the dto egos of 

KLEARY MASONRY, INC., MICHAEL G. KLEARY, NICK KLEARY, and DIANA KLEARY, 

ooiporate or otiierwise, wfao paitidpated in and are liable for tiie actions faerein dleged. Plaintiffs will 

seek to amend tfais Complaint to dlege tfae true names and capaciti^ of tfaese DOE defendants when 

they are ascertdned. At all times mentioned herdn, each defoidant was the agent or onployee of each 

of the otho defendants and was acting witliin tfae course and scope of sucfa agency or employment Tfae 

defendants are jointly and severdly liable to Pldntifls. 

9. All defiendants, and eadi of tfaem, are now and/or at all times mentioned in this 

Complaint, were membera of and/or engaged in a joint employmait joint venture, partoership and 

common enterprise, and were acting witfain tiie course and scope of, and in purauance of sdd joint 

employment, joint venture, paitnosliip, and common entoprise. 

10. All defendants, and eadi of them, are now and/or d dl times moitioned in tiiis 

Compldnt approved, ratified, acquiesced, aided or abetted the acts and omissions dleged in tfiis 

Compldnt 

11. All defendants proximately caused Pldntifis to be subjeded to the unlawful practices, 

wrongs, complaints, injuries, and/or damages dleged in this Compldnt 

JURISDICTION AND VENUE 

12. The Sacramento Supoior Court has jurisdiction in this nuttto due to dleged violations of 

Cdifomia Ldior Code, Budness and Professions Code, and Industrial Welfere Commisdon Wage Ordei 

("Wage Ordo") 16. 

13. Venue is propo pursuant to Civil Procedure Code §§ 395(a) and 395.5, in that 

Defendants' reside in Sacramento County and some of die wrongful ads and violations of law asserted 

herdn occurred witfain Sacramento. Additiondly, Defendants* obligation to pay wages, including 

minimum wages, overtime wages, and med and rest period premiums arose in Sacramento County 

pursuant to Madera Police Officers Assn. v. City of Madera. 36 Cd.3d 403,414 (1984). 

// 
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14. Pldntifis sought pennission purauant to Labor Code section 2699 et seq. to pursue tilie 

ddms sd fbrth in this Complaint agdnst Defendants as Private Attomey Genods on behdf of 

themselves and otiio aggrieved employees. Purauant to Califomia Labor Code section 2699.3, Plaintiff 

gave written notice via online submission to the Labor and Woikforce Development Agency ("LWDA") 

on approximately April 17,2020 and June 19,2020. Pldntifife provided fects and legd bases for tiidr 

ddms witfain the notices to the LWDA on dl violations asserted undo die Private Attomeys Generd 

Ad cause of action. Pldntifb dso submitted tfae $75.00 filing fee. Tfae April 17,2020 and June 19, 

2020 notices were dso sent via certified mdl to Defendants. Plaintiff are infonned and believe tfaat, to 

date, the LWDA has not provided any response to Plaintiffe' notice correspondences. Accordingly, 

Pldntifis are informed and believe tiiat tiiey have exhausted dl administrative remedies pursuant to fhe 

Private Attorneys Generd Ad ("PAGA") and may bring this action on behalf of tiionselves and dl 

aggrieved employees. See Cd. Lab. Code § 2699.3(a)(2KA), (c)(3); Caliber Bodyworks, Inc., v. Sup. 

Ct., 134 Cd.An).4tii 365,383 n.l8,385 n.19 (2005). Aggrieved employees inchides, but is not limited 

to dl of Defendants' non-exempt, houriy employees who performed woik in Cdifomia. 

CLASS ALLEGATIONS 

15. Pldntifis brings die Firat througfa Eighth Causes of Action on behdf of tfaemselves and 

dl othera similariy situated as a class action pursuant to Cdifomia Code of Civil Procedure § 382. Tfae 

class(es) which Pldntiffe seek to r̂ resent are composed of, and defined, as follows: 

All individuds who have, or continue to, perform work fbr 
Defendants in Cdifomia as ncm-exempt hourly employee fixim 
May 6,2016 to fhe present 

16. This action may be mdntdned as a class action because there is a well-defined 

community of interests in the litigation and the proposed class is eadly ascertdnable. 

17. Numoositv: The Plaintiff Class is so numoous diat tiie individud joindo of dl membera 

is impradicable. Wfaile the actud numbo of class membera is unknown to Pldntiffe d this time, 

Pldntifis are informed and believe that more than îproximately 50 individuals were subjected to the 

practices outiined in this Complaint relating to the Firat through Eightfa Causes of Action. 

// 
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18. Common Questions Predominate: Common questions of law and fact exist as to dl 

membera of the Plaintiff Class and (Hedominate ovo questions that affed only individud class 

members. These common questions of law and fad include, widiout limitation, tiie following: 

(1) Whetho Defendants faad a policy and/or practice of paying putative class members 

for dl houra worked; 

(2) Whetho Defaidants had a poMcy and/or practice of paying reporting time pay for 

each workday thd putative class membera were required to report to tfae woric dte but 

not put to work; 

(3) Whether Defendants had a policy and/or practice of paying the putative class for dl 

overtime faoura woriced; 

(4) Whedio Defendants faad a policy and/or practice of paying putative class monbera dl 

prevailing wages owed; 

(5) Whether Defendants faad a policy and ]»actice authorizing legdly compliant med 

periods; 

(6) Whetfao Defendants faad a policy and practice autfaorizing legdly compliant rest 

periods; 

(7) Wfaedio Defendants had a policy and/or practice audiorizing and permitting the 

putative class to take second med periods when they woriced more than toi (10) houra 

in a day; 

(8) Whetfao Defendants had a policy and/or practice autfaorizing and permitting the 

putative class to take third rest periods when tiiey worked more tium ten (10) houra in 

a day; 

(9) Whdho putative class membera were given paystubs tiiat complied witii Cdifomia 

Labor Code section 226; 

(10) Whether as a result of Defendants' payroll policies, or a lack thereof, putative class 

membera recdved dl wages, due and owing, at die time of thdr 

termination/separation; and 
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(11) Whedio Defendants had a policy and/or pradice to reimburse the putative class for 

expenses incurred for work. 

19. Tvpicditv: Plaintiffs' claims are typicd of die ddms for the membera of the PIdntiff 

Class. Plaintiffs dso sustdned damages arising out of Defendants' conunon course of condud in 

violation of the law as compldned of herdn. As a result, each putative class member will have the 

same basis for unpdd wage ddms as do Plaintiffs. 

20. Adequacy: PIdntiff will fmriy and adequately protect the interests of tfae membera of 

the Plaintiff Class. Pldntiffe have no interests which are adverae to diose of d>sent class membera. 

Additiondly, Plaintiff have retained counsel who faas substantial experience in complex dvil 

litigation and employment law mattera. 

21. Superiority: A class action is superior to otfao avdlable means for tfae feir and 

efficient adjudication of the controveray since individud joindo of dl membera of the class is 

impracticable. Class action treatment will permit a largo number of similarly situated employees to 

prosecute thdr common ddms in a singlle forum simultaneously, effidoitiy, and without the 

uimecessary duplication of effort and expense that numerous individud actions would engendo. 

Furtho, as damages suffered by eacfa individud membo of tfae class may be relatively small, tfae 

expenses and burden of tfae individud litigation would make it difficult or impossible for individud 

members of tiie class to redress wrongs done to tiiem, and an important public interest will be served 

by addressing tfae matto as a class action. The cost to the oourt system of adjudication of such 

individudized litigation would be substantial. Individudized litigation would dso present the 

potentid for inconsistoit or contradidoiy judgments. 

22. Plaintiff are unaware of any difficdties that are likely to be encountered in the 

management of this action that would preclude its maintenance as a class action. 

GENERAL ALLEGATIONS 

23. Pldntifis incorporate by reference and re-allege paragraphs 1 through 22 as tiiougfa fiilly 

sd fortfa herdn. 

24. PIdntiff Ricardo Gomez, Jr. worked for Defendants frran approximatdy 2014 to April 

2020 as an hourly, non-exempt employee. PIdntiff Ricardo Gomez, Sr. similarly worked for 
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Defendants within the last year prior to the filing of tfais Compldnt Similariy situated anployees dso 

worked fbr Defendants as non-exempt, faouriy employees. 

25. Generdly, Plaintiffs and similarly situated employees were required to drive to 

Defendants' sfaop in tfae moming to pick up tools, materids, and/or equipment for work and drive to 

Defendants' sfaop d the end of the day to retum the tools, materids, and/or equipment as needed. 

PIdntiffs and similarly situated employees would dso be required to appear at tfae sfaop in tfae moming 

in ordo to attend necessary meetings or to recdve job asdgnments. Howevo, Defendants did not pay 

PIdntiffe and similarly sitoated employees for tfadr time spent at tfae sfaop in tfae morning and driving to 

tfae firat jobdte or for tfae time spoit driving back to tfae sfaop at tfae end of tfae day fixim tfae lad jobsite 

and time spent unloading equipment and materids. Because tfae locations of fhe job sites varied from 

day to day. Plaintiffs and dmilariy situated anployees would have to check in with supervisora via thdr 

persond cell phone dtho the night before or the morning of in ordo to know exactiy when PldntifEs 

and similarly situated anployees needed to arrive at tfae sfaop, complde tfadr tasks, and still faave enough 

time to travel to die first job site. 

26. Tfaere were several occasions wfaen PIdntiff and similarly dtuated employees were 

instmcted to report to tfae sfaop in tfae morning to recdve tfadr job assignment PIdntiffs and similarly 

situated employees would sometimes wait at tfae sfaop for an hour or more befbre recdving thdr job 

assignmoit There were dso occasions where Defendants told Plaintiff and similariy situated 

employees to just go home afto tiiey had been wdting at the shop because diere was no work that day. 

Plaintiff and similarly situated employees were not pdd for the time they spent at the shop, and if th^ 

were sent home without woric, did not recdve any pay that day at dl. Defendants would dso instrad 

Plaintiff and similarly dtuated employees to report to the jobsite on rdny days and wdt to see if the 

rdn was going to clear up. If die rain did not clear. Defendants would send PIdntiff and similarty 

dtuated employees home, and PIdntiffs and similarly dtuated employees did not recdve any pay for 

that day. 

27. On days whoi Pldntiffe and similariy dtuated employees reported to the jobdte ratho 

tfaan going to tfae shop. Plaintiffs and dmilariy situated employees generdly began loading thdr trucks 

eariy in the morning, for example around 4:00 a.m. or 5:00 a.m., widi didr persond tools. Typicdly, 
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PIdntiff and similariy situated employees would arrive at the jobsite and start working about 15 

minutes before tfadr scheduled start time. Defendants instraded Pldntiffe and similariy situated 

employees to arrive early to unload tools and supplies fixim tracks and prepare supplies they would be 

udng that day. Defendants did not pay Plaintiffs and similarly situated anployees for tfais time. 

28. Altfaou^ Plaintiffs typically began work much earlio ie.g., 4:00 a.m.). Defendants 

recorded PIdntiffs and similarly situated employees' start time or instructed PldntifEs and similariy 

situated employees to record their start time as the time th^ were scfaeduled to begin woric d tfae first 

jobsite, for ouunple 7:00 a.m., and to record tfadr end time as tfae time tfaey left die last jobsite. As a 

restdt. Defendants failed to pay Pldntifls and dmilariy situated employees dl minimum and overtime 

wages tfaey were owed and fdled to keep accurate records of anployees' houra woriced. 

29. Defendants fdled to rdmburse PIdntiff and similarly situated employees for tfae use of 

didr posond phones, persond vehicles, and personal tools. Pldntifife and similarly situated employees 

would use thdr persond vehicles to transport thdr personal tools to tfae jobsite, pick up tools and 

supplies from the shop, and drive to the jobsites. Plaintiffs and similarly situated employees would use 

thdr persond cellphones to check in witfa supovisora for job asdgnments among otfao necessary 

communications. Defaidants did not have any policy to reimburse Plaintifis and dmilariy dtuded 

employees for tfae use of tfadr persond cdlphones, vefaicles or tools. 

30. PIdntiffs and similarly situated employees regularly missed thdr med and rest periods 

due to Defendants' lack of polides, the workload demands imposed by Defendants, and the fdlure to 

propoly communicate med and red period requirements. For example, Pldntifis and similarly sitoated 

employees ftequoitiy did not gd any med period d dl, recdved a meal period shorto than 30 minutes, 

or began their meal period afto their fiftti hour of woric, especidly on days v̂ en cement was delivered 

to tfae jobdte. Pldntifls and dmilariy situded employees faad to be woiking when tfae cement was 

delivered so that the woik could be completed before the cement dried and so that multiple cement 

ddiveries could be accommodated. Defendants did not have any policy to authorize and pennit rest 

periods. For example, if Defendants saw anployees trying to take a short break to gd some wato or dt 

down, tfaey would tell tfae employees to go home if tfaey weren't going to work. Plaintiffs and dmilariy 

dtuated employees also frequently worked ovo ten (10) houra in a day, howevo. Defendants did not 
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have any policy or practice to authorize and permit PIdntiffs and similariy situated anployees to take 

second med periods or third rest periods. Plaintiflf and similarly situated employees did not wdve their 

second med periods. Defendants did not pay Pldntifis and similarly situded employees missed med 

and rest period premiums. 

31. Defendants fdled to pay Plaintiff and dmilariy situated employees dl prevdling wages 

and overtime wages they were owed. For example, PIdntiff and dmilariy situated employees would 

work jobs they believed were public works jobs or jobs where a State Inspedor/State Superintendent 

would inform employees that tfaey woe working on a public works job and tfaat tfaey sfaould be getting 

prevdling wages, but dien Defendants would not pay tfae prevdling wages. In addition. Defendants 

would not pay Pldntifis and similariy dtuated employees any overtime wages on certdn prevdling 

wage jobs for tfae State. Wfaen Pldntifis and similarly situated employees worked overtime houra on 

these jobs. Defendants oniy pdd than strdght time. Furtfaermore, on tfaose occasions where Pldntifis 

and similariy situated employees worked on public works jobs eaming prevailing wages and non-

prevdling wage jobs in tiie same work week. Defendants failed to take into account die vdue of die 

prevdling wages eamed when cdculating PIdntiffs' and similarly situated employees' regular rate of 

pay for the purpose of paying overtime on non-prevdling wage jobs. 

32. As a result of Defendants' policies and practices described diove, Pldntif & and dmilariy 

situated employees were not given accurate wage statements itemizing their totd regular and overtime 

houra woiked and corresponding rates of pay, total regular and overtime prevdling wage houra worked 

and corresponding rates of pay, med and rest period premiums, or corred amoimt of gross and net 

wages eamed. 

33. Defiaidants dso fdled to timely pay Plaintiff and similarly dtuated employees the wages 

owed to them upon their termination or separation, including minimum and overtime wages, reporting 

time pay, prevdling wages, and med and rest period premiums. 

// 

// 

// 

// 
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CAUSES OF ACTION 

FIRST CAUSE OF ACTION 
FAILURE TO PAY MINIMUM WAGES 

(As to All Defendants) 

34. Pldntifis incorporate by reference and re-dlege paragraphs 1 through 33 as though 

fiilly set forth herdn. 

35. For the three (3) yeara preceding the filing of tfais Action, Defendants were required to 

compensate Pldntifis and similarly dtuated employees with at least the State's minimum wage at the 

time of $10.00 po hour for dl time worked from January 1,2016, until Decembo 31,2016, $10.50 per 

hour for dl time worked from January 1,2017, until December 31,2017, $ 11.00 po hour for all time 

worked firom Januaiy 1,2018, to Decembo 31,2018, $12.00 po hour for dl time woriced from Januaiy 

1,2019 to Decembo 31,2019, and $13.00 po hour for dl time worked fixim January 1,2020 to die 

present See. e.g.. Minimum Wage Ordo 2019; Labor Code § 1194; IWC Wage Ordo No. 16-2001, § 

4. Furtho, "eacfa workday that an onployee is required to report to a woric site and does report, but is 

not put to work or is fiunished less than hdf of his/ho usud or scfaedule day's work, tfae employer sfadi 

pay him/ho for hdf the usud or scheduled day's work, but in no event for less than two (2) houra nor 

more than four (4) faoura at tfae employee's regular rate of pay, wliicfa sfadl not be less than tfae minimum 

wage." See IWC Wage Ordo No. 16-2001, § 5(B). 

36. Defendants feiled to consido dl compensable time, including time spent loading tfadr 

tracks witfa tools in the morning, time spoit preparing at the jobsite prior to thdr scheduled start time, 

time spent at Defendants' shop in tiie moming, driving to tfae fird jobsite, driving back to tfie sfaop at die 

end of die day fiom die last jobdte, and time spent at die sfaop at tfae end of die day wfaen cdculating 

Plaintiffs' and similarly situated employees' faoura woriced. Defendants fintho fdled to pay Plaintiffs 

for tiiose instances when Plaintiff and similarly situated anployees were asked to report to die shop or 

jobdte and lata sent home witfaout work. As a result, Plaintifis and similarly situded employees were 

not pdd all nunimum wages. 

37. PIdntiffs and similariy situated employees woe not exempt to die State's Wage Ordera. 

Defaidants were aware of tfaeir obligation to pay the minimum wages but fdled to do so. 

10 
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38. As a proximate result of Defendants' conduct, PIdntiffs and dmilariy situated employees 

faave been damaged as stated in tfae section below entitled "DAMAGES," wfaich is incorporated here to 

tfae extent pertinent as if sd fortfa hoe in full. 

SECOND CAUSE OF ACTION 
FAILURE TO FAY OVERTIME 

(Aa to All Defendants) 

39. Pldntifis incoiporate by reference and re-allege paragraphs 1 through 38 as though 

fully sd forth hereni. 

40. During tfae poiod Plaintiff and similariy situated employees were employed by 

Defendants, Defendants were required to compensate tiiem at one and one-fadf (VA) times tfae 

regular rate of pay for faoura worked in excess of dgfat (8) faoura po day and/or forty (40) faoura per 

week, and two (2) times tiie regular rde of pay for faoura worked in excess of twelve (12) houra po 

day or in excess of dght (8) faoura po day on die sevoidi (7di) day of woric. See, e.g., Cd. Labor 

Code §§510,1194. 

41. PIdntiffs and similarly situated employees regularly worked in excess of dght (8) 

faoura in a day and forty (40) faoura eacfa week, but Defendants did not pay Pldntiflf and dmilariy 

dtuated anployees dl overtime owed to tfaem because tfaey fdled to account for time spent loading 

didr trades widi tools in tfae moming, time spent preparing at die jobsite prior to tfadr scfaeduled start 

time, time spent at Defendants' shop in the moming, driving to the fird jobdte, driving back to the 

shop at the end of die day torn die last jobsite, and time spent at the shop d the end of tfae day wfaen 

cdculating PIdntiff' and similarly dtuated employees' faoura woriced. Defendants fiirtiio failed to 

account for time spent during tiiose instances when Plaintifif and similarly dtiiated employees were 

asked to report to die shop or jĉ dte and lato sent home widiout work. Defendants also foiled to 

pay overtime wages on certain prevdling wage jobs. 

42. PIdntiff and similarly situated employees were non-exempt employees under Wage 

Order 16-2001 and Cdifomia Labor Code section 510. 

43. Defendants' conduct described faerdn violates Cdifomia Labor Code sections 510 and 

1194, and applicable Wage Order. As a proximate resuh of Defendants* conduct, Plaintifif and 

similariy sitoated employees have been damaged and deprived of overtime wages for tiuee (3) yeara 
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fiom the filing of this Complaint PIdntiff and similarly situded employees now seek tiiese wages, 

attomey's fees and costs, and intered pursuant to Cdifomia Labor Code section 1194. 

THDID CAUSE OF ACTION 
FAILURE TO PROVIDE MEAL PERIODS 

(As to Ali DcfendantsV 

44. Plaintifis incorporate by refoence and re-dlege paragraphs 1 throu^ 43 as tfaougfa 

fidly sO forth herdn. 

45. An employa mud provide an employee a med period in accordance with the 

applicable Wage Order, and Labor Code sections 226.7 and 512. 

46. Labor Code.sections 226.7 and 512 and Wage Ordo 16-2001, section 10(A) require 

an onployo to provide an uninterrapted med period of not less tfaan tfairty (30) minutes for eadi 

work period of more tfaan fiye (5) houra. 

47. Labor Code secticm 512 furtho provides tfad employera may not employ employees 

for a work period for more than ten (10) houra per day without providing the employee with a second 

med period of at least tfairty (30) minutes. Howevo, if die totd faoura woiked is no more tfaan 

twelve (12) faoura, tfae second meal period may be wdved so long as tfaere was no wdvo as to tfae 

firat med period. 

48. PIdntiffs dlege tiiat Defendants feiled to autfaorize and permit med periods, including a 

second med period wfaen PIdntiff and similariy dtuated employees worked more tfaan ten (10) houra in 

a day. Plaintiflf and similariy dtuated employees regulariy missed thdr med periods due to 

Defendants' lack of policies, the workload demands imposed by Defendants and the failure to propoly 

communicate med and red poiod requiremoits. Defaidants fdled to pay Plaintifis did similarly 

situated employees applicable med period premiums for dl missed med periods. 

49. As a proximate cause of Defaidants' fdlure to pennit med periods as legdly 

required, Plaintifif and similarly situated employees are entitled to one (1) faour of pay d tfaeir 

regular rate of compensation for eacfa med period not (Hovided, as a wage, fiom tfaree (3) yeara fixim 

tiie filing of tiiis Complaint See Labor Code § 226.7 and Wage Ordo 16-2001, § 10(B). 

// 

// 
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FOURTH CAUSE OF ACTION 
FAILURE TO PROVIDE REST PERIODS 

(As to All Defendants) 

50. Plaintiffs incoiporate by reference and re-dlege paragraphs 1 through 49 as thougfa 

folly sd finth faerdn. 

51. An employo must provide an employee a rest period in accordance witfa the 

applicable Wage Order and Labor Code section 226.7. 

52. Labor Code section 226.7 and Wage Order 16-2001, section 11(A) require an 

employo to provide a med poiod of not less than ten (10) minutes for ead[i work period of more 

than four (4) houra or a major fi:action thereof 

53. Plaintifis d l ^ that Defaidants tidied to authorize and permit PIdntiffs and similariy 

situated employees to take red breaks, including a tfaird rest breaks of at lead ten (10) minutes when 

PIdntiff and similariy situded employees worked ovo ten (10) houra in a day. Plaintifis regularly 

missed their rest periods due to Defendants' lack of policies, the woridoad demands imposed by 

Defendants and tfae feilure to properiy communicate med and rest period requirements. Defendants 

failed to pay dl missed rest period premiums owed to Plaintifif and similariy sitoated employees. 

54. As a proximate cause of Defendants' fdlure to "autfaorize and permit" rest periods. 

Plaintiffs and similarly situated anployees are entitied to one (1) hour of pay d their regular rate of 

compoisation for eadi red period not provided, as a wage, fiom tfaree (3) yeara from tfae filing of tfais 

Complaint See Labor Code § 226.7 and Wage Ordo 16-2001, § 11(B). 

FIFTH CAUSE OF ACTION 
FAILURE TO PROVIDE ACCURATE WAGE STATEMENTS 

(As to AU Defoidants) 

55. PIdntiff incorporate by reference and re-dlege paragrapfas 1 through 54 as though folly 

sd forth faerdn. 

56. According to Labor Code sedion 226(a), an employa must provide an itemized 

statement to an employee, semi-monthly or at tfae time of each payment of wages, showing: 
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(1) gross wages eamed, (2) total hours worked by the employee, 
except for any employee whose compensation is solely based on a 
salary and who is exempt from payment ofovertime under subdivision 
(a) ofSection 515 or any applicalyle order of the Industrial Welfare 
Commission. (3) the number of piece-rate units eamed and any 
applicable piece rate if the en^loy^ is paid on a piece-rate basis. (4) 
all deductions, provided that all deductions made on written orders of 
the employee may be aggregated and shown as one item, (5) net wages 
eamed, (6) the inclusive dates ofthe period for which the employee is 
paid, (7) the name of the employee and the last four digits of his or her 
social security number or an employee identification number other 
than a social security number. (8) the name and address of the legal 
entity that is the employer and, if the employer is a farm labor 
contractor, as defined in subdivision (b) of Section 1682, the name and 
address of the legal entity that secured the services of the employer, 
and (9) all applicable hourly rates in effect during the pay period and 
the corresponding number of hours worked at each hourly rate by the 
employee. The deductions made firom payment of wages shall be 
recorded in ink or other indelible form, properly dated, showing the 
month, day, and year, and a copy df the statement and the record of 
the deductions shall be kept on file by the employerfor at least three 
years at the place of employment or at a central location within the 
State of Califomia 

57. Plaintifis dlege that Defendants intentiondly and knowingly fdled to provide an 

itonized statement or fdled to provide an accurate and complde itemized statemoit showing the 

requirements set forth in Labor Code section 226(a). Spedficdiy, Defendants fdled to itemize 

PIdntiff* and similariy situated employees' totd regular and ovotime houra worked on regular and 

prevailing wage jobs and the corresponding rates of pay, med and rest period premiums, and accurate 

gross and nd wages. 

58. Additiondly, PIdntiff dlege tiiat they and similarly sitoated anployees suffoed 

injury as a result of Defendants' feilure to provide accurate and complete infomiation as required by 

any one or more of items (1) to (9), includve, ofLabor Code section 226, subdivision (a). PIdntiff 

and similarly sitoated employees were not able to promptiy and easily detennine thdr totd faoura 

worked from didr paystobs done. Additiondly, Plaintifif and similarly situated employees sufifered 

confiisifm ovo wfaetfao tfaey recdved dl wages owed and were prevented firom effectively 

didlenging infonnation on tfaeir wage statements. 
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59. As a proximate cause of Defendants' feilure to provide accurate statements. Plaintiffs and 

dmilariy situated employees were damaged as stded in tfae section below entitied "DAMAGES," wfaich 

is incoiporded here to the extoit pertinoit as if sd fordi here in foil. 

SIXTH CAUSE OF ACTION 
WAITING TIME PENALTIES 

(As to All Defendants) 

60. PIdntiffs incorporate by referoice and re-allege paragraphs 1 dirou^ 59 as tiiough fully 

set forth herein. 

61. An employo mud pay an employee wfao is terminated dl unpdd wages immediately 

upon termination. See LaborCode § 201. 

62. An onployo mud pay an employee wfao resigns dl unpdd wages within seventy-two 

(72) houra of didr resignaticm. See Labor Code § 202. 

63. Pldntifis and dmilariy situated employees did not recdve dl wages, including minimum 

and ovotime wag«, prevdling wages, reporting time pay, and med and red poiod proniums upon 

thdr termination or redgnation. 

64. An onployo who willfidly fidls to pay an employee wages in accordance with Labor 

Code §§ 201 and/or 202 mud pay tfae employee a wdting time pendty of up to durty (30) days. See 

LaborCode §203. 

65. Defendants knew of dieir obligation to pay PIdntiff and similarly situated employees dl 

wages owed when thdr employment aided. Indeed, Defendants' failure to do so was consdous 

disregard of the law as Defendants woe aware of die un̂ idd houra Plaintifif and similarly situded 

employees were working. Such conduct diows Defendants' knowledge of thdr obligation pay 

minimum wages and ovotime compoisation upon separation and thdr willful refiisd. 

66. As a proximate resuh of tiie Defendants' conduct, PIdntiffs and similariy situated 

employees have been damaged and deprived of tiieir wages and tfaodiy seek didr ddly rate of pay 

multiplied by tfairty (30) days for Defendants' feilure to pay dl wages due. 

// 

// 
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SEVENTH CAUSE OF ACTION 
UNFAIR COMPETITION 

(As to DefoidaBts Klearv Masonry. Inc. and DOES 1 to 100) 

67. Plaintifif incoiporate by reference and re-dlege paragraphs 1 through 66 as thougfa fatty 

sd fortfa faerdn. 

68. Unfiur competition shdl mean and include any unlawfol, unfair or fiwidulent business ad 

or practice and unfdr, deceptive, imtrae or misleading advertising and any ad prohibited by Cfaapto 1 

(commencing witfa Section 17500) of Part 3 of Dividon 7 of tiie Business and Profesdons Code. See 

Cdifomia Business and Professions ("B&P") Code § 17200. 

69. PIdntiff and similariy dtoated employees woe not pdd dl wages during tfadr 

employment, as Defendants did not pay tfaem dl minimum wages, overtime wages, prevdling wages, 

rqiorting time pay, and med and red period premiums. 

70. PIdntiffs are also informed and believes and tfaereon dleges tfaat sudi actions and/or 

conduct constitute a violation of tfae Cdifomia Unfdr Competition Law ("UCL") (Business and 

Professions Code 17200 etseq.) purauant to Cortez v. Purolator Air Filtration Products Co., 23 Cd. 4tii 

163 (2000). 

71. As a dired and legd result of die Defendants' conduct, as dleged herein, purauant to the 

UCL (including B&P Code §17203), PIdntiffs and similarly dtiiated employees are oititied to 

restitution as a result of Defendants* unfiur business practices, including, but not limited to, interest and 

pendties pursuant to B&P §§ 17203,17208, dl in an amount as yd unascertained but subjed to proof d 

trid, for four (4) yeara fitim the filing of diis Complaint 

EIGHTH CAUSE OF ACTION 
FAILURE TO PAY REIMBURSEMENT EXPENSES 

(As to AU Defendants) 

72. PIdntiff incorporate by reference and re-dlege paragraphs 1 through 71 as thougfa fiilly 

set fortfa faerein. 

73. Labor Code section 2802(a) stdes tiiat "An employer shdl indonnity his ot ho 

employee for dl necessary expenditures or losses incurred by die onployee in dired consequence ofthe 

disdiarge of his or ho duties, or of his or ho obedioice to the directions ofthe employo, even though 

unlawfid, unle% the employee, d tfae time of obeying ttie directions, believed tfaem to be unlawful.** 
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74. Defendants required Pldntiflf and similariy dtuated employees to use tfaeir persond cell 

phones, persond vehicles, and personal tools for woric purposes. Defendants did not reimburse 

Plaintiffs and similarly dtuated employees for these expenses. 

75. Defendants* conduct described herdn violated California Labor Code section 2802. As a 

proximde residt of Defendants* conduct, PIdntiffs and similarly dtuated anployees faave been damaged 

as stated in the section below titled "DAMAGES." 
NINTH CAUSE OF ACTION 

PRIVATE ATTORNEYS GENERAL ACT 
(As to All Defendants) 

76. Plaintifif incorporate by reference and re-dlege paragraphs 1 througfa 75 as though folly 

sd fortfa faodn. 

77. PIdntiff faave dleged to the Labor Commissiono that Defendants have violated the 

following provisions of the Labor Code in thdr dedings witfa Plaintiff and otfao similariy situated 

current and forma anployees: 

• Violation of Ldior Code §§ 510,1194,1815; IWC Wage Ordo 16, § 3 (Fdlure to 

Pay Ovotime Wages) 

• Violation ofLabor Code §§ 1194,1197.1; IWC Wage Oido 16, § 4 (Fdlure to Pay 

Minimum Wages) 

• Violation of Labor Code § 2802 (Fdlure to Pay Rdmbursements) 

• Violation of Labor Code §§ 226,226.3, 1776 (Fdlure to Provide Accurate Wage 

Statements) 

• Violation ofLabor Code §§ 201-203,256 (Fdlure to Pay Find Wages) 

• Violation of Labor Code § § 558,558.1 (Provisions Regulating Houra and Days of 

Work in Any Industrid Welfare Commission Order) 

• Violation ofLabor Code §§ 226.3,1174,1198; IWC Wage Oido No. 16, § 6(A) 

(Failure to Mdntain Accurate Records) 

• Violation ofLabor Code §§ 226.7,512; IWC Wage Oido No. 16, §§10(A) and 10(B) 

(Fdlure to Provide Med Periods or Pay Premiums in Lieu Thereof) 
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• Violation of Ubor Code § 226.7; IWC Wage Onlo No. 16, § 11(A) (Fdlure to 

Provide Red Periods or Pay Prenuums in Lieu Thereof) 

• Violation of Wage Ordo No. 16, § 5 (Fdlure to Pay Reporting Tune) 

• Violation ofLabor Code §§ 1771,1774 (Fdlure to Pay Prevdling Wages) 

78. Plaintifif seek dvil pendties agdnd Defendants as provided in the Labor Code, or if no 

dvil pendty is provided, defeult pendties pursuant to Labor Code section 2699(f)(2). 

79. PldntifEs seek these dvil poidties fiom Defaidants purauant to Labor Code sections 

2699(a) and 2699.3. 

TENTH CAUSE OF ACTION 
FAILURE TO PAY PREVAILING WAGES 

(An to f H pWaiid̂ iifB) 

80. PIdntiff incorporate by reference and re-dl^e paragraphs 1 through 79 as thouĵ  

fidly set forth faerdn. 

81. Cdifinnia Labor Code section 1771 states, "[e]xoept for public works projects of one 

tfaousand dollara ($1,000) or less, not less tfaan tfae general prevdling rate of po diem wages for 

work of a sinular cfaarado in die locdity in ^idi tfae public work is performed, and not less tfaan 

tfae generd prevdling rate of po diem wages for faoliday and overtime work fixed as provided in this 

dhapter, shdl be pdd to dl workera employed on public works." Cdifinnia Ldior Code section 

1774 states, "[t]he contractor to v/hom the contract is awarded, and any subcontrador undo him, 

sfadl pay not less tfaan die spedfied prevdling rates of wages to dl workmen employed in the 

execution of the contract." 

82. Pldntifif worked on public works jobs but were not pdd the specified prevdling 

wage regular and overtime rates 

83. Defendants fdled to consido dl compensable time, including time spent loading tfadr 

trucks widi tools in the momiî  time spent preparing at the jobsite prior to thdr scheduled sbut time, 

time spent at Defendants' shop in die moming, driving to die fird jobsite, driving back to the diop d the 

end of the day fiom the last jobsite, and time spent d the shop at the end ofthe day when cdculating 

Pldntiflf* and similarly situated employees* houra worked. Defiendants fiutfao fdled to pay Plaintifif 
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fot tfaose instances wfaen Pldntifis and similariy situated employees were asked to report to tfae sfaop or 

jobsite and lato sent faome without work. As a result, PIdntiffs and similarly dtuated employees were 

not pdd dl minimum wages. 

84. PIdntiff and similarly situated employees were not exempt to the State's Wage Ordera. 

Defendants were aware of their obligation to pay the minimum wages but fdled to do so. 

85. As a proximate result of Defendants' conduct, Pldntifif and similariy situated employees 

faave been damaged as stated in tfae section below entitied "DAMAGES," ^ c h is incorporated faere to 

tfae extent pertinent as if sd forth hoe in fidl. 

ELEVENTH CAUSE OF ACTION 
FAILURE TO PAY REPORTING TIME 

(As to AU DcfciidaBts> 

86. PIdntiffs incorporate by reference and re-allege paragrapfas I tiirough 85 as though 

fiilly set forth faerdn. 

87. Purauant to its autfaority undo Cdifomia Labor Code section 1173, tfae Industrid 

Welfiue Commisdon promulgated Wage Ordo 16-2001. Wage Ordo 16-2001 mandates tfaat "[ejacfa 

workday tfaat an employee is required to report to a work site and does report, but is not put to work or is 

fumisfaed less tfaan fadf of fais/ho usud or sdieduled day's work, tfae employer shall pay him/ho for fadf 

the usud or scheduled day's work, but in no event for less than two (2) houra nor more than four (4) 

houra d the employee's regular rate of pay, which shdl not be less than the minimum wage." See IWC 

Wage Ordo No. 16-2001, § 5(B). Defendants fdled to pay Pldntifif for tfaose instances when Pldntiflf 

and similarly situated employees woe asked to report to the shop or jobdte and lato sent home witfaout 

work. As a result, Plamtiflf and dmilariy dtuated employees were not pdd dl minimum wages. 

88. Pldntifif and similarly situated employees were not exempt to the State's Wage Orders. 

Defendants were aware of tfadr obligation to pay tfae minimum wages but fiuled to do so. 

89. As a proximde result of Defendants' conduct, PIdntiffs and similarly situated employees 

faave been danû ed as stded in the section below entitied "DAMAGES," which is incorporated here to 

the extoit pertinent as if sd forth faoe in foil. 

// 
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1 DAMAGES 

2 WHEREFORE PIdntiffs requed relief as follows: 

3 1. A jury trid; 

4 2. As to tfae Firat Cause of Action: 

5 a. Wages in an amount to be proven at trid; 

6 b. Interest for tfae wages due pursuant to Labor Code section 1194; 

7 c. For reasonable attomey's fees and costs incurred pursuant to Labor Code section 

8 1194; 

9 d. Liquidated dama^ pursuant to Labor Code section 1194.2; 

10 3. As to tfae Second Cause of Action: 

11 a. Wages in an amount to be proven at trid; 

12 b. Intered for the wages due pursuant to Labor Code section 1194; 

13 c. For reascmable attorney's fees and costs incurred purauant to Labor C^e section 

14 1194; 

.15 4. As to die Tfaird and Fourtii Causes of Action: 

16 a. Wages in an amount to be provoi at trid; 

17 b. Attomey's fees and costs and interest pursuant to Labor Code sections 218.5 and 

18 218.6, and to Cdifomia Code ofCivil Procedure section 1021.5; 

19 5. As to die Fifth Cause of Action: 

20 a. Pendties as provided for in Labor Code section 226, including the greato of dl actud 

21 damages or fifty dollara ($50) for tiie initid pay period in whidi die violation 

22 occurred and one hundred dollara ($ 100) po employee fi>r each violation in the 

23 subsequent pay periods, but not to exceed four thousand dollara ($4,000); 

24 b. For reasonable attomey's fees and cods incurred pursuant to Labor Code section 

25 226(e); 

26 6. As to the Eiiafatfa Cause of Action: 

27 a. AH rdmbursement expoises eamed and owing in an amount to be proven at trid; 

28 b. For attom '̂s fees, intered, and costs pursuant to Labor CoAe section 2802(c); 
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7. As to tfae Ninth Cause of Action: 

a. For civil pendties as provided for in the Labor Code for each enumerated violation; 

b. For those Labor Code sections, tfae violation of whicfa there is no dvil pendty 

provided, tfae defeult penalty provided in Labor Code section 2699(f): for any initid 

violation, one hundred dollara ($100) for eacfa aggrieved employee po pay period; For 

any subsequent violation, two hundred doUara ($200) for each aggrieved employee po 

pay period; 

c. Reasonable attomey's fees and costs purauant to Labor Code section 2699; 

d. For any otfao remedies as dlowed by law and/or deemed appropriate by the Court; 

8. As to die Tendi Cause of Action: 

a. W a ^ in an amount to be proven at trid; 

b. Interest for the wages due purauant to Labor Code section 1194; 

c. For reasonable attorney's fees and costs incurred pursuant to Labor Code sections 

1194,1021.5, and 218.5; 

9. As to the Eleventfa Cause of Action: 

a. Wages in an amount to be proven at trial; 

b. Interest for the wages due purauant to Labor Code section 1194; 

c. For reasonable attomey's fees and cods incurred pursuant to Labor Code sections 

1194,1021.5, and 218.5; 
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10. For such otiio and furtho relief as tfais Court may deem just and propo, including, but 

not limited to: 

a. Wages as proven at trid; 

b. Injunctive and Declaratory relief 

c. Reasonable attomey's fees and costs as provided by law; and 

d. Intoest 

Dated: December 23,2020 Shimoda Law Corp. 

Justin VQ. Rodriguez 
Brittany V. Berzin 
AttomQrs for PIdntiff 
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Gomez, et al v. Kleary Masonry, Inc., et al. 
Sacramento County Superior Court of Califomia 34-2020-00278067 

PROOF OF SERVICE — CCP §§ 1013a, 1010.6 and 2015.5 
and Califomia Rules of Court, Rule 1.21 and Rule 2.150 

I , Caitiyn A. Lopez, declare that: 

I am a citizen of the United States and am over the age of eighteen years and not a party to 
the within above-entitied action. 

On January 5, 2021,1 served the following documents on the party below: 

• Second Amended Complaint for Damages 

Lisa V. Ryan (SBN: 217802) 
Cook Brown, LLP 
2407 J Sti-eet, 2°'' Floor 
Sacramento, CA 95816 
Tdephone: (916) 442-3100 
Facsimile: (916) 442-4227 
Email: lryan@cookbrown.com 

[XXX] [By Mail] I am familiar with my employer's practice for the collection and 
processing of correspondence for mailing with the United States Postal 
Service and that each day's mail is deposited with the United States Postd 
Service that same day in the ordinary course of business. On the date set 
forth above, I served the aforementioned document(s) on the parties in 
said action by placing a true copy thereof enclosed in a sealed envelope 
with postage thereon fully prepaid, for collection and mailing on this date, 
following ordinary business practices, at Elk Grove, California, addressed 
as set forth above. 

[ ] [By Personal Service] By personally delivering a true copy thereof to the 
office of the addressee above. 

[ ] [By Electronic Mail] I e-mailed the documents(s) to the person(s) shown 
above. No error was reported by the e-mail service that 1 used. 

[ ] [By Ovemight Courier] By causing a true copy and/or original thereof to 
be personally delivered via the following ovemight courier service: UPS. 

1 declare under penalty of perjury under the laws of the State of Califomia that the foregoing 
is true and correct, and that this declaration was execute^ on January 5, 2021, at Elk Qro\e, 
Califomia 

PROOF OF SERVICE 
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