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PlaintiffFRANCISCO SCHILLER Plaintiff on bebalf ofhimself and as representative for

2 the State ofCalifornia the California Labor and Workforce Development Agency LWDA and on

3 behalf of all other aggrieved employees hereby alleges as follows

4
I

5
INTRODUCTION

6
l Plaintiff brings this representative action pursuant to the Private Attorneys General Act of

2004 PAGA Labor Code sections 2698 et seq against ASHLEY DISTRIBUTION SERVICES

LTD a Wisconsin Limited Company and DOES 1 through 10 Inclusive collectively Defendants

9 to recover civil penalties arising out of Defendants labor code violations including failure to pay all

10 ages inform of and provide off duty meal and rest periods provide accurate itemized wage

1 statements timely pay all wages due during and upon separation ofemployment reimburse necessary

12 business related expenses and maintain accurate records

13
2 Plaintiffhas given written notice of these claims and allegations to the California Labor

x
14

and Workforce Development Agency LWDA on April 9 2020 A true and correct copy of

z o 15 Plaintiffs Notice showing compliance with Labar Code section 2699 3 is attached hereto as Exhibit
N

N 1 As there has been no LWDA intervention within 65 days ofthat notice Plaintiff asserts claims for
a a 16

U

1 civil penalties as a representative for and on behalf of the State of California in a representative
a

ao 1 g capacity as provided by the PAGA to the extent permitted by law as an aggrieved non exempt
w
x

19 employee Plaintiff is an aggrieved employee and has standing to bring a representative action on

20 behalf of the State of California and the LWDA as a private attorney general

21
3 Plaintiff asserts claims for civil penalties as a representative ofthe State of California as

22 authorized by the Private Attorneys General Act of 2004 PAGA and to the extent permitted by

23 law on behalf of aggrieved employees who held the positions identified herein and suffered one or

24 more of the violations alleged Labor Code 2698 et seg 2699 3 a 2 C

25 4 Plaintiffseeks to represent all current and former non exempt employees ofDefendants

26 in California who suffered one or more of the alleged violations aggrieved employees during the

27 period one year and 65 days before this Complaint is filed until the startof trial in this matter PAGA

28 Period

1
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1 II

2 JURISDICTION AND VENUE

3 5 Venue as to each Defendant is proper in this judicial district Code of Civil Procedure

4 section 395 Defendants conduct business and commit Labor Code violations in San Bernardino

5 County The unlawful acts alleged have a direct effect on aggrieved employees within California and

6 within San Bernardino County

7 6 This Court has jurisdiction over Plaintiff s claims because Defendants regularly conduct

8 business in California are alleged to have violated the law in California Plaintiff s claims raise no

9 federal question and PAGA civil penalty actions are not subject to federal jurisdiction

10 7 This Court hasjurisdiction over Plaintiff s and other aggrieved employees claims under

11 Labor Code sections 2698 et seq

12 8 On information and belief the California Superior Court has primary and original

13 jurisdiction in this matter because there is no federal question at issue as the issues herein are based

x
14 solely on California statutes and law including the California Labor Code Industrial Welfare

w

z o 15 Commission Wage Orders Code of Civil Procedure Rules of Court and Business and Professions
N

yd
N

x Q 16 Code
U

17 9 Defendant is located in Wisconsin for service of process and Plaintiff will effectuate
a

a 18 service of process on Defendant ASHLEY DISTRIBUTION SERVICES LTD at its Wisconsin
x

19 address

2p III

21 THE PARTIES

22 A Plaintiff

23 10 PlaintiffFrancisco Schiller is over the age of eighteen 18 and was at all relevant times

24 a California resident Plaintiff has been employed by Defendants as a non exempt hourly paid driver

25 since approximately December 2017 He began driving a shuttle between Defendants Colton

26 Redlands and San Bernardino facilities After about a year he became a backhaul shuttle driver for

27 Defendants picking up loads from Defendants Colton faciliry and transporting the loads to third party

28 delivery locations
2
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l B Defendants

2 ll Plaintiff is informed believes and alleges ASHLEY DISTRIBUTION SERVICES

3 LTD is a Wisconsin Limited Company and has conducted business and employed Plaintiff and other

4 aggrieved employees during the PAGA Period in the County of San Bernardino

5 12 The true names and capacities whether individual corporate associate or otherwise of

6 Defendants sued as DOES 1 through 10 inclusive are unknown to Plaintiff who sues Defendants by

7 fictitious names under Code of Civil Procedure section 474 Plaintiff is informed and believes and

8 alleges each DOE Defendant is legally responsible in some manner for the unlawful acts alleged

9 Plaintiff will seek leave to amend this Complaint to reflect the true names and capacities of DOE

10 Defendants when they become known

11 13 Plaintiff is informed and believes each Defendant acted in all respects pertinent to this

12 action as the agent of the other Defendants carried out a joint scheme plan or policy and the acts of

13 each Defendant are legally attributable to the other Defendants

x
14 IV

w

0 15 GENERAL ALLEGATIONS
N O

16 14 Durin the PAGA Period Defendants conducted business in California and San
a a g

v

l 7 Bernardino County and employed Plaintiff and other aggrieved employees in the State ofCalifornia
0

a 18 15 During the PAGA Period Plaintiffand other aggrieved employees ofDefendants warked
x

19 under the saine policies practices and procedures relating to their employment

20 16 Responsibilities for Plaintiff and other aggrieved employees include among other things

21 driving shuttles to deliver trailers and containers between Defendants facilities and to third parties

22 17 During the PAGA Period Plaintiff and other aggrieved employees were not regularly

23 provided duty free 30 minute meal periods for shifts of five hours or more which began before the

24 end of the fifth hour of work pursuant to the Labor Code TWC Wage Order 7 2001 and all other

25 applicable Wage Orders or paid compensation in lieu thereof in the amount of one hour of pay at their
26 regular rate ofpay Plaintiff contends that due to the demand of the job Plaintiff and other aggrieved

27 employees were not always able to take a 30 minute duty free meal period for shifts of five hours or

28 more Furthermore the meal periods provided to Plaintiff and other aggrieved employees were often

3
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1 sliort insofar as they were not at least 30 minutes in length as required under California law

2 Additionally Plaintiff and other aggrieved emplayees regularly warked shifts of mare than 10 hours

3 per day and were not provided with a second off duty rneal period of 30 rninutes for each shift ofmore

4 than 1 t hours On infarmation and belief P aintiffand other aggrieved employees did not waive their

5 right to receive meal pet iads including secand meal peric ds on eligible shifts ofmare than ten hours

6 Despite Plaintiff and other aggrieved employees not being provided with campliant meal periods

7 Defendants required Plaintiff and on inforrnation and belief other noti exernpt employec s to punch

in and out multiple times at the end ofthe shift and then adjusted the time clock punches to make it

9 appear as though employees r ceived compliant meal periods

l0 18 During the PAGA Period Plaintiff and vther aggrieved employees were nat autharized

11 or permitted to take duty free 14 mir ute rest periads for work periods of fonr 4 hours or major

12 fractions pursuant to the Labar Code IWC Wage Order 7 2001 and all other applicable Wage Orders

13 nor paid compensation in lieu thereof in the amount of one 11our af pay at their correct regular rate of

x
14 pay including all wage campensation during the pay period Furthermore Plaintiff and other aggrieved

w

N o
5 employees regulariy worked shifts ofmore than 10 hours per day and were not provided with a third

yN

a 16 duty free rest periad of 10 minutes far each shift of more than 10 hours On information and belief
r U

17 Plaintiff and other aggrieved employees did nat waive their right to receive third rest periods on
o

W 1 eligible shifts ofmore than ten haurs
x

19 19 During the PAGA Period Defendants knowingly and willfully failed to provide accurate

20 itemized wage statements to Plaintiff and other aggrieved ernployees which did not include amon

21 other tiiings the accurate applicable rates of pay including the overtime rate of pay for all hours

22 worked Additionally because Defendants failed to campensate Plaintiff and ather aggrievec

23 employees for all haurs worked and for any nan compliant meal or rest period the itemized wage

24 stateir ents provided by Defendants to Plaintiff and other aggrieved employees were inaccurate As a

25 result the wage statements that Def ndants furnished to Plaintiffand other aggrieved employees were

26 incomplete and inaccurate and failed to cornply with the requirements ofLabor Code seetion 226 a

27 20 During the PAGA Periad Defendants lad a c nsistent policy and practice af failii3g to

28 timely compensate Plaintiff and other aggrieved employees for all wages awed during and upon
4
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1 separation of employment in violation ofCalifornia state wage and hour laws

2 21 Plaintiff alleges Defendants failed to pay all wages due for all hours warked including

3 hours worked undergoing daily medical checks by Defendants which involved Defendants taking
4 employees temperature to ensure they were not sick and potentially infected with the Coronavirus

5 and taking receiving Defendants routine and regular phone calls and text messages informing

6 employees of the following day s delivery load off the clock

7 22 Additionally Defendants failed to pay Plaintiffand other aggrieved employees all wages

8 that were due and owing to them including meal and rest period premiums and regular minimum

9 and overtime wages within the required time during their employment and upon their separation of

10 employment in violation of the Labor Code and the applicable IWC Wage Order

11 23 Defendants additionally failed to incorporate non discretionary bonuses paid to

12 employees into the employees regular rate of pay As a result overtime wages that were paid by

13 Defendants were inaccurate and underpaid

x
14 24 During the PAGA period Defendants failed to reimburse Plaintiff and other aggrieved

w

0 15 employees for necessary business related expenses incurred in direct consequence of the discharge of
N O

Q 16 their duties Plaintiff and other non exempt employees were required to use their personal cell phone

L 17 for wark related purposes including to cominunicate with Defendants regarding trailer counts ando
v

W 18 load information Additionally Defendants contacted Plaintiff and other aggrieved employees on their
x

19 cell phones to inform them of their delivery load for the following day at work Although Plaintiff and

20 other aggrieved employees incurred these necessarybusiness related expenses in the discharge of their

21 job duties for Defendants Defendants failed to reimburse non exempt employees for these expenses

22 in violation ofCalifornia law

23 25 By requiring Plaintiff and other aggrieved employees to work off the clock including by
24 requiring them to work while clocked out for meals Defendants did notkeep required records showing
25 the accurate number of daily hours worked and wages earned by Plaintiff and other aggrieved
26 employees

27 26 For purposes of this action Plaintiff as a representative of the State of California will

28 seek to invoke Labor Code section 1 95 5 which states The Division of Labor Standards

5
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1 Enforcement shall deterrnine upon request w ether the wages of etnploy es which exceed the

2 rninimum wages xed by the commission have been carrectly computed and paid For this purpose

3 the division may examine the books reports contracts payrolls and other documents of the employer

4 reIative to the employment of empioyees T he division shall enforce the payment of any sums found

5 upon examination to be due and unpaid ta the employees

6 27 Labor Codc section 2699 a pravides Notwithstanding any other provision af law any

7 provisian of this cade that pravides for a civil penalty to be assessed and collected by the Labor and

8 Workforce Development Agency or any of its departments divisions cammissions boards agencies

9 or employees for a violation of this code may as an alternative be recavered through a civil action

10 brought by an aggrieved employee an behalf of himself or herself and other current or farmer

11 empiayees pursuant ta the pracedures speci ed in Section 2699 3

12 28 Labor Code section 2699 fl 2 states For all provisions af this code except thase for

13 which a civil penal ty is specifically provided there is established a civil penalty for a violatian ofthese

x
14 provisions as follows 2 If at the time of the alleged violation the person employs one or more

15 employees the civil penalty is one hundred doilars l00 for eacY aggrieved ennpioyee per pay period
V j O

i Q 16 for the initial violation and two hundred dallars 200 for each aggrieved employee per pay periad

17 far ch subsequentvialation

a Q 18 29 Pursuant to Califc rnia Labor Code sectian 558 a a ny employer or other person acting
x

19 on behalf of an employer wha violates ar causes to be violated a section of tl is chapter c r any

20 provision regulating hours and days ofwark in any order of the Ilidustrial Welfare Comtnission shall

21 be subject to a civil penalty as fol lows 1 For any initial violation fifty dollars 50 for eac

22 underpaid employee for each pay period for which the employee was undexpaid in addition to an

23 amountsufficient to recover underpaid wages 2 For each subsequent violation ane hundred dotlars

24 100 far each underpaid ei nployee for each pay period for which the employee was underpaid in

25 addition to an amount sufficient to recover underpaid wages Plaintiff seeks only to recover the civil

26 penalty pravided for in sectican 55 a fqr the violations alleged herein and does not seek to recover

27 underpaid wages

28 30 Pursuant to California Labor Code section SS8 1 Defendants are employers afPlaintiff

6
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1 and or a persan acting on behalf of Plaintiff s ernployer wl a violated ar caused to be vialated any

2 provision regulating minirnum wages ar hours and days ofwork in t17e applicable order of the Industrial

3 Welfare Cornmission as well as California Labor Code sections 201 202 203 226 510 512 558 1 I94

4 1197 1 and 1198 and s sueh are liable as an empioyer of Plaintiff and other aggrieved e nplayees

5 emplQyed in the State ofCa ifo nia

6 31 Plaintiff as a representative ofthe general public and State ofCalifornia seeks to recover

7 all civil penalties under the PAGA Labor Code s ctions 2699 and 2699 i 2 for violations afsections

8 20 2Q4 226 226 3 226 7 510 512 11 74 l 1 74 5 1194 1 l 94 2 1197 l 198 and 2802 shown to

9 have accurred in an amount according to proof as to those penalties that are otherwise only available

10 i 1 public agency enforcement actions T17e funds recovered vi11 be distributed in accordance with the

11 PAGA with 75 10 of penalties recavered distributed tc tlZe LWDA on and 25 la distributed to the

12 aggrieved employ es subject ta Caurt apprUval

i v

x
4 CAUSES OF ACTiON

w

15 FIRST CAUSE UF ACTION

N N CIVIL PENAIITIES PURSUANT TO THE PAGA FCIR FAILURE TU PAY MINIMUM
b

REGULAR AND OVERTIME WAGESx

7 Labar Cade 2698 et seq
C y

C

g 1 32 Plaizitiff hereby itleflrporates all preeeding paragraphs of tlzis Cornplaint
x

9 33 Labor Code section 510 provides in pertinent part Eig17t hours of labor constitutes a

20 day s work Any work in excess of hours in ane warkday and any work in excess of 40 hours in any

1 ane workweek and the first eight hours warked on th seventh day ofwork in any one workweek sha11

2 be compensated at the rate of no less than one anci ane half times the regu ar rate o pay far an

23 emplayee Any work in excess of 2 hours in one day sha1 be compensated at the rate of no less than

24 twice the regular rate af pay for an employee In addition any work in excess af eight hours on any
25 seventh day of a workweek shall be compensated at the rate of na less than twice the regular rate of

26 pay ofan employee

27 34 Labor Code section 1194 a provides Notwithstanding any agreement to work far a

2 lesser wage arly employee receiving 3ess than the 1ega1 minimum wage or the 1ega1 overtime
7
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1 compensation applicabl to the emplayee is entitled to recover in a civiM action the unpaid balance of

2 the fiill amount of this minimum wag or overtirne colnpensation including interest thereon

3 reasonable attorney s fees and costs of sliit

4 35 Labor Code sectian 1 97 states The rninimum wage for employees fixed by tl e

5 commission is the minimuzn wage to be paid ta employees and the payment af a less wage than

6 miniinum wage so fixed is unlawful

7 36 Labor Code section 1197 1 states Any employer or other person acting eitber

8 individually or as an officer agent ar employee of another person wha pays or causes to be paid ta

9 any ernployee a wage less than the minimum fixed by an order of the commission shall be subject to a

10 civil penalty restitution of wages liquidated damages payabie to the employee and any applicable

11 penalties imposed pursuant to Section 203 Fc r any initial violation that is intentic nally committed ane

12 hundred dallars 100 for each underpaid employee for each pay peiiod far which the employee is

l3 underpaid For eachsubsequentviolation for the same speci c offe se two hundred fifty dollars 250

x
14 for each uncierpaid employee for each pay peri d for which the employee is underpaid regardless of

w

15 whether the initial violation is intentionally committed

Q 16 37 Labor Code section 119 provides The maximum haurs of work and the standard
U

i 7 conditions of abor fixed by the calnmissian shall be t11e maxirnum hours of work and the standard
Ac

W 18 conditions of labor for employees The employment of any employee for longer hours than those fixed
x

9 by the order or under conditions of tabor prohibited by the order is unlawful

20 38 Labor Code section 1199 which is a statute listed for which PAGA default oivil penalties

21 are recoverabie pursuant to Labor C de sections 2699 5 and 2699 f 2 provides that Every ernpioyer

22 ar other person acting eather individually or as an afficer agent or employee af another person is guilty

23 of a misdemeanor and is punishable by a fine of not less than one hundred dallars IOQ or by

24 imprisonment for not less than 30 days or by both who daes any of the following a Requires c r

25 causes an employee to work for longer haurs than thase fixed or under conditions af labar prohibited

26 by an order of the commission b Pays or causes to be paid to an emplayee a wage less than the

27 rninimum fixed by an arder of the commissio orj c Violates or refuses or neglects to camply with

28 any provisior af this chapter or any order ar tuling of the commission
8
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1 39 Labor Code section 2699 a provides Notwithstanding any other provision of law any

2 provision of this code that provides for a civil penalty to be assessed and collected by the Labor and

3 Workforce Development Agency or any of its departments divisions commissions boards agencies

4 or employees for a violation of this code may as an alternative be recovered through a civil action

5 brought by an aggrieved employee on behalf of himself or herself and other current or former

6 employees pursuant to the procedures specified in Section 2699 3

7 40 Labor Code section 2699 2 provides For all provisions ofthis code except those for

8 which a civil penalty is specifically provided there is established a civil penalty for a violation of these

9 provisions as follows 2 If at the time of the alleged violation the person employs one or more

10 employees the civil penalty is one hundred dollars 100 for each aggrieved employee per pay period

11 for the initial violation and two hundred dollars 200 for each aggrieved employee per pay period

12 for each subsequent violation

13 41 Labor Code secti n 2699 5 provides in pertinent part that provisions ofsubdivision a

x
14 of Section 2699 3 apply to any alleged violation of the following provisions Labor Code 1194

w

z o 15 1194 1 and allow for recovery of civil penalties pursuant to the PAGA
N O

x 16 42 During all or a substantial part of the PAGA Period Defendants failed to pay minimum
U

17 regular and overtime wages for all hours worked in excess of 8 hours per day and or 40 hours per

W 18 week and all hours subject to Defendants control Specifically Plaintiff and other aggrieved
x

19 employees were not paid by Defendants for time they spent undergoing daily medical checks by

20 Defendants nor were they paid for tiine they spent receiving phone calls and text messages from the

21 Defendants while off the clock regarding their delivery loads for the following day Defendants

22 additionally failed to incorporate non discretionary bonuses paid to employees into the employees

23 regular rate of pay for purposes of calculating overtime pay resulting in inaccurate and underpaid

24 overtime wages Plaintiff and other aggrieved employees were also sometimes required to remain

25 under the Defendants control during meal and rest periods without being paid any compensation

26 including minimum regular or overtime wages for hours worked during on duty meal periods To the

27 extent these unpaid hours worked were overtime hours Defendants failed to pay overtime premium

28 wages

9
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1 43 As a result ofDefendants failure to pay overti ne wages for hours worked in excess of

2 eight hours in one workday and any work in excess of 40 hours in any one warkweek and the first

3 eight hours worked on the seventh day ofwork in any one workweek Defendants and each of them

4 are liable for civil penalties within the applicable limitations periodof Labor Code section2699 2

5 for violations of Labor Code sections 1 l94 and l 194 2 in the amount of l00 for each aggrieved

6 employee per pay period for the initial violation and 200 for each subsequent violation for

7 Defendants failure to pay Plaintiffand other aggrieved employees overtime wages

8 44 Pursuant to California Labor Code section 558 a a ny employer or other person acting

9 on behalf of an employer who violates or causes to be violated a section of this chapter or any

10 provision regulating hours and days of work in any arder of the Industrial Welfare Commission shall

11 be subject to a civil penalty as follows 1 For any initial violation fifty dollars 50 for each

12 underpaid employee for each pay period for which the employee was underpaid in addition to an

13 amount sufficient to recover underpaid wages 2 For each subsequent violation one hundred dollars

x
14 100 for each underpaid employee for each pay period for which the employee was underpaid in

w

z o 15 addition to an amount sufficient to recover underpaid wages Plaintiff seeks only to recover the civil
N O

J e N

Q 16 penalty provided for in section 558 a for the violations alleged herein and does not seek to recover
s

17 any underpaid wages
ca

a 18 45 Defendants conduct also violates Wage Order 7 2001 by failing to pay minimum and
x

19 overtune wages to employees

20 46 Plaintiff as a representative of the general public will and does seek to recover any and

21 all penalties under Labor Code section 2699 fj 2 for each and every violation of the Labor Code

22 shown to exist or to have occurred in an amount according to proof as to those penalties that are

23 otherwise only available in public agency enforcement actions Funds will be distributed in accordance

24 with the PAGA with 75 of the civil penalties recovered being reimbursed to the LWDA on behalf

25 of the State of California The exact amount of the applicable penalty is all in an amount to be shown

26 according to proof at trial

27

28 ill

10
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SECOND CAUSE OF ACTION
CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO PROVIDE MEAL

PERIODS
2 Labor Code 2698 etseq
3 47 Plaintiffhereby incorporates all preceding paragraphs of this Complaint

4 48 Labor Code section 512 a states in pertinent part A n employer may not employ an

5 employee for a work period of more than five hours per day without providing the employee with a
6 meal period ofnot less than 30 minutes An employer may not employ an employee for a wark period

7 ofmore than 10 hours per day without providing the employee with a second meal period ofnot less

g than 30 minutes Labor Code section 226 7 a states that no employer shall require any employee
9 to work during any meal or rest period mandated by an applicable order of the Industrial Welfare

10 Commission

11 49 Labar Code section 226 7 b provides An employer shall not require an employee to

12 work during a meal period mandated pursuant to an applicable statute or applicable regulation

13 standard or order of the Industrial Welfare Commission the Occupational Safety and Health

x
14 Standards Board or the Division of Occupational Safety and Health

w

0 15 50 Labor Code section 226 7 c provides If an employer fails to provide an employee a
oy N

L N

16 meal period in accordance with a state law the employer shall pay the employee one additionalx
U

o
17 hour of a at the em lo ee s re ular rate of com ensation for each workda that the meal eriod iso P Y P Y P Y P

zu

W Ig not provided

x

v 19 51 During the PAGA Period Plaintiff and other aggrieved employees were not provided

2 with legally compliant off duty meal periods Furthermore the meal periods provided to Plaintiffand

21 other aggrieved employees were often short insofar as they were not at least 30 minutes in length
22 Additionally Plaintiff and other aggrieved employees regularly worked shifts of more than 10 hours
23 per day and were not provided with a second off duty meal period of 30 minutes for each shift of more
24 than 10 hours On information and belief Plaintiff and other aggrieved employees did not waive their
25 right to receive meal periods including second meal periods on eligible shifts ofmore than ten hours
26 Despite Plaintiff and other aggrieved employees not being provided with compliant meal periods
27 Defendants required Plaintiff and on information and belief other non exempt employees to punch
2g in and out multiple times at the end of the shift and then adjusted the time clock punches to make it

11
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1 appear as though employees received compliant meal periods

2 52 By failing to provide off duty and uninterrupted meal periods of at least thirty 30

3 minutes for shifts of five 5 hours or more which began before the end ofthe fifth hour ofwork and

4 failing to pay employees one hour of pay at their regular rate of pay for each workday a meal period

5 was notprovided Defendants willfully violated Labor Code sections 226J and 558 a 3 and Wage

6 Order 7 2001

7 53 By failing to provide a second off duty and uninterrupted meal period of at least thirty

8 30 tninutes for shifts of ten 10 hours or more and failing to pay employees one hour of pay at their

9 regular rate of pay for each eligible workday a second meal period was not provided Defendants

10 willfully violated Labor Code sections 226 7 and 558 a 3 and Wage Order 7 2001

11 54 Labor Code section 2699 2 provides for civil penalties for violations of the Labor

12 Code for which there is no corresponding civil penalty including Labor Code section 226 7 The civil

13 penalty is 100 for the initial violation and 200 for each subsequent violation for each underpaid

x
14 employee Labor Code 2699 2

w

z 15 55 Plaintiff as a representative ofthe general public seeks to recover all Labor Code section
1

ry O
L y N

16 2699 2 penalties for each Labor Code section 226 7 or 512 a violation according to proof as to
x

u
oao
x y

L 17 those penalties otherwise only available in public agency enforcement actions Funds will bex
zv

18 distributed in accordance with the PAGA with 75 of the civil penalties recovered being reimbursed
x

u 19 to the LWDA on behalf of the State ofCalifornia The exact amount of the applicable penalty is all in

20 an amount to be shown according to proof at trial

21 7HIRD CAUSE OF ACTION

22
CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO PROVIDE REST

PERIODS

23
Labor Code 2698 et seq

24 56 Plaintiff hereby incorporates all preceding paragraphs of this Complaint

25 57 The Rest Period Section of applicable IWC Wage Order states Every employer shall

26 authorize and permit all employees to take rest periods which insofar as practicable shall be in the

27 middle of each work period The authorized rest period shall be based on the total hours worked daily

Zg at the rate of ten 10 minutes net rest time per four 4 hours or major fraction thereo Ifan employer

12
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i
a

i

1 fails to provide an employee a rest period in accordance with the applicable provision of the order the

2 employer shall pay the employee one 1 hour of pay at the employee s regular rate of compensation

3 for each workday that the rest period is not provided

4 58 Labor Code section 226 7 c states Ifan employer fails to provide an employee a rest

5 period in accordance with an applicable order of the Industrial Welfare Commission the

6 employer shall pay the employee one additional hour of pay at the employee s regular rate of

7 compensation for eachworkday that the rest period is not provided

8 59 During the PAGA Period Plaintiff and other aggrievedemployees were not provided with

9 legally compliant duty free rest periods Plaintiff and on infortnation and belief other aggrieved

10 employees were often unable to take duty free rest periods due to the demands of their job For example

11 if Plaintiff was at a customer location he would frequently have to forego taking duty free rest breaks

12 60 By failing to authorize and permit Plaintiff to receive a duty free rest period of at least

13 10 minutes far every four 4 hours or majar fraction thereof worked per day and by failing to provide

x
14 premium wages at the regular rate of pay when these periods were not permitted or authorized

w

z o 15 Defendants willfully violated Labor Code section 226 7 and Wage Order 7 2001
1

N O
4 N

a 16 61 By failing to provide a third duty free rest period of at least thirty 10 minutes for shifts
U

a
L l7 of ten 10 hours or more and failing to pay employees one hour of pay at their regular rate of pay for

0

w 18 each eligible workday a third rest period was not provided Defendants willfully violated Labor Code

19 sections 226 7 and 558 a 3 and Wage Order 7 2001

20 62 Labor Code section 2699 f 2 provides for civil penalties for violations of the Labor

21 Code for which there is no corresponding civil penalty including Labor Code section 226 7 The civil

22 penalty is 100 for the initial violation and 200 for each subsequent violation for each underpaid

23 employee Labor Code 2699 fl 2

24 63 Plaintiff as a representative ofthe general public seeks to recover all Labor Code section

25 2699 fj 2 penalties for each Labor Code section 226 7 violation according to proof as to those

26 penalties otherwise only available in public agency enforcement actions Funds will be distributed in

27 accordance withthe PAGA with75 of the civil penalties recovered being reimbursed to the LWDA

28 on behalf of the State ofCalifornia Tl e exact amount of the applicable penalty is all in an amount to be
13
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1 shown according to proof at trial

2
FOURTH CAUSE OF ACTION

3 CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO PROVIDE
ACCURATE ITEMIZED WAGE STATEMENTS

4 Labor Code 2698 etseq

5 64 Plaintiffhereby incorporates all preceding paragraphs of this Complaint

6 65 Labor Code section 226 a provides An employer semimonthly or at the time of each

7 payment ofwages shall furnish to his or her employee either as a detachable part of the check draft

8 or voucher paying the employee s wages or separately if wages are paid by personal check or cash an

9 accurate itemized statement in writing showing 1 gross wages earned 2 total hours worked by the

10 employee except for any employee whose coinpensation is solely based on a salary andwho is exempt

11 from payment of overtime under subdivision a of Section 515 or any applicable order of the Industrial

12 Welfare Commission 3 the number of piece rate units earned and any applicable piece rate if the

13 employee is paid on apiece rate basis 4 all deductions providedthat all deductions made on written

14 orders of the employee may be aggregated and shown as one item 5 net wages earned 6 the
w

z o 15 inclusive dates of the period for which the employee is paid 7 the name ofthe employee and the last
N O

a 16 four digits of his or her social security number or an employee identification numberother than a social
y

17 security number 8 the name and address of the legal entity that is the employer and 9 all
z

W 18 applicable hourly rates in effect during the pay period and the corresponding number of hours worked
x

19 at each hourly rate by the employee

20 66 Furthermore Labor Code section226 e 2 A states An employee is deemed to suffer

21 injury for purposes of this subdivision if the Employer fails to provide a wage statement

22 67 Labor Code section 2263 provides Any einployer who violates subdivision a of

23 Section 226 shall be subject to a civil penalty in the amount of two hundred fifry dollars 250 per

24 employee per violation in an initiai citation and one thousand doilars 000 per employee for each

25 violation in a subsequent citation for which tlle employer fails to provide the employee a wage

26 deduction statement or fails to keep the records required in subdivision a of Section 226 The civil

27 penalties provided for in this section are in addition to any other penalty provided by law In enforcing
28 this section the Labor Commissioner shall take into consideration whether the violation was

14
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1 inadvertent and in his or her discretion may decide not to penalize an employer for a first violation

2 when that violation was due to a clerical error or inadvertent mistake

3 68 During the PAGA period Defendants knowingly and willfully failed to provide accurate

4 itemized wage statements to Plaintiffand other aggrieved employees which did not include among

5 other things the accurate applicable rates of pay including the overtime rate of pay for all hours

6 worked

7 69 Due to Defendants failure to pay for all hours warked and all meal and rest periods

8 premiums as required by the Labor Code the wages and hours worked listed on each wage statement

9 provided to Plaintiff and other aggrieved employees were misstated and violated Sections 226 a 1

10 2 5 and 9 Defendants actions were intentional and willful

11 70 Plaintiffhas satisfied all prerequisites to serve as a representative ofthe general public to

12 enforce California s labor laws and the penalty provisions identified in Labor Code section 226 3

13 Plaintiff as a representative of the people of the State of California seeks all penalties otherwise

a
14 capable of being collected by the Division of Labor Standards Enforcement DLSE Labor Code

w

z o 15 section 2699 5 provides that Section 2699 3 a applies to an alleged violation of Labor Code section
oJ N

SI yJ N

x f Q 16 226
a u

17 71 Labar Code section 226 3 provides for civil penalties for violations of Section 226 Thexi
x

W 18 civil penalty is 250 for the initial violation and 1 000 for each subsequent violation
x

19 72 Plaintiff as a representative ofthe general public seeks to recover all Labar Code section

20 2699 2 penalties for each Labor Code section 226 violation according to proof as to those

21 penalties otherwise only available in public agency enforcement actions Funds recovered will be

22 distributed in accordancewith the PAGA with 75 ofpenalties recovered provided to the LWDA on

23 behalfof the State of California

24
FIFTIi CAUSE OF ACTION

25 PAGA CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO TIMELY PAY
WAGES DUE DURING EMPLOYMENT

26 Labor Code 2698 etseq

27 73 Plaintiff incorporates all preceding paragraphs of this Complaint

28 74 Labor Code section 204 a requires employers to pay wages earned by employees within
15
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1 strict time requirements Defendants had a policy practice and procedure of willfully failing to pay

2 all earned wages of Defendants employees twice during each calendar month on days designated in

3 advance by the employer as the regular paydays

4 75 Defendants failed to pay Plaintiff and other aggrieved employees all minimum regular

5 and overtime wages and all meal and rest period premim wages during their employment as required

6 by Labor Code sections 204

7 76 Labor Code sections 2698 et seg impose upon Defendants and each of them a penalty

8 of one hundred dollars 100 00 for each aggrieved emptoyee per pay period for the initial violation

9 and two hundred 200 00 for each aggrieved einployee per pay period for each subsequent violation

10 of Labor Code sections 204 and 1198

11 77 Labor Code section 2699 2 provides for civil penalties for violations of the Labor

12 Code for which there is no conesponding civil penalty including Labor Code section 204 The civil

13 penalty is 100 for the initial violation and 200 for each subsequent violation for each underpaid

x
14 einployee Labor Code 2699 2

z o 15 78 Plaintiff as a representative of the general pubiic seeks to recover all penalties unde
V1 N O

16 Labor Code section2699 2 for each and every violation of Labor Code section 204 a in an amount
x
a u

o
l 7 according to proof as to those penalties that are otherwise only available in public agency enforcementxy

x o

W 18 actions Funds recovered will be distributed in accordance with the PAGA with 75 of penalties

x

19 recovered provided to the LWDA on behalf of the State of California

20 SIXTH CAUSE OF ACTiON

21
CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO TIMELY PAY

WAGES DUE UPON SEPARATION

22
Labor Code 2698 et seq

23 79 Plaintiff hereby incorporates all preceding paragraphs of this Complaint

24 80 Labor Code sections 201 203 require employers to pay wages earned by employees

25 within strict time requirements Defendants had a policy practice and procedure of willfully failing

26 to pay the earned wages of Defendants former employees Ifan employer willfully fails to timely and

27 fully pay all final wages the employer must as a penalty continue to pay an employee s wages for 30
28 days or until the back wages are paid in full

16
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1 81 Defendants failed to pay Plaintiff and other aggrieved employees who ended their

2 employment with the Defendant all wages including minimum regular overtime and meal and rest

3 period premium wages as required by Labor Code sections 201 203

4 82 Labor Code section256 states The Labor Commissioner shall impose a civil penalty in

5 an amount not exceeding 30 days pay as waiting time under the terms of Section 203

6 83 Labor Code section 2699 2 provides for civil penalties for violations of the Labor

7 Code for which there is no corresponding civil penalty including Labor Code section 203 The civil

8 penalty is 100 for the initial violation and 200 for each subsequent violation for each underpaid

9 employee Labor Code 2699 fl 2

10 84 Plaintiff as a representative ofthe general public seeks to recover all Labor Code section

11 2699 2 penalties for each Labor Code section 201 203 violation according to proof as to those

12 penalties otherwise only available in public agency enforcement actions Funds recovered will be

13 distributed in accordancewith the PAGA wi h 75 ofpenalties recovered provided to the LWDA on

x
14 behalf of the State ofCalifornia

w

zo 15 SEVENTH CAUSE OF ACTION
No

N CIVIL PENALTIES PURSUANT TO THE PAGA FOR FAILURE TO REIMBURSE
BUSINESS RELATED EXPENSESx Q

Labor Code 2698 et seq
z

W 18 85 Plaintiff hereby incorporates all preceding paragraphs of this Complaint
x

19 86 Labor Code section 2802 provides An employer shall indemnify his or her employees

20 for all necessary expenditures or losses incurred by the employee in direct consequence of the

21 discharge ofhis or her duties

22 87 Labor Code section 2804 provides that this statutory right cannot be waived

23 88 Labor Code section 2699 f 2 provides For all provisions of this code except those for

24 which a civil penalty is specifically provided there is established a civil penalty for a violation of these

25 provisions as follows 2 If at the time of the alleged violation the person employs one or more

26 employees the civil penalty is one hundred dollars 100 for each aggrieved employee per pay period

27 for the initial violation and two hundred dollars 200 far each aggrieved employee per pay period

28 for each subsequent violation

17
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1 89 Aggrieved employees are entitled to pursue civil penalties under the PAGA for violations

2 of Labor Code section 2802 Labor Code section 2699 5

3 90 Defendants violated the above statutes throughout the applicable statutory period by

4 failing to reimburse Plaintiff and other aggrieved employees for necessary expenditures incurred in

5 direct conseguence ofdischarging their duties including expenses incurred by Plaintiffand aggrieved

6 employees for use oftheir personal cell phones

7 91 Plaintiff as a representative of the general public will and does seek to recover any and

8 all penalties for each and every violation in an amount according to proof as to those penalties that

9 are otherwise only available in public agency enforceinent actions Funds recovered will be distributed

10 in accordance with PAGA with 75 of the penalties recovered being reimbursed to the State of

11 California and the Labor and Workforce Development Agency LWDA

12 EIGHTH CAUSE OF ACTION

PAGA CIVIL PENALTIES FORFAILURE TO MAINTAIN ACCURATE RECORDS
13 Labor Code 2698 etseq

x
14 92 Plaintiffhereby incorporates all precediug paragraphs of this Complaint

w

z o 15 93 Labor Code section 1174 d provides Bveryperson employing labor in this state shall
ry O

L y N

Q 16 Keep at a central location in the state or at the plants or establishments at which employees are
U

17 em lo ed a roll records showin the hours worked dail b and the wa es aid to em lo ees
fQ

P Y PY Y Y P p Y

Q R

18 employed at the respective plants or establishments These records shall be kept in accordance withaw
x

19 rules established for this purpose by the commission but in any case shall be kept on file for not less

2p than three years

21 94 Labor Code section 1174 5 provides Any person employing labor who willfully fails

22 to maintain accurate and complete records required by subdivision d of Section 1 174 shall be subject

23 to a civil penalty of five hundred dollars

24 95 Labor Code section 1175 provides Any person or officer or agent thereof is guilty of
25 a misdemeanor who a Neglects or refuses to furnish the information requested under the provisions

2 of Section 1174 b Refuses access to his place of business or employment to any member of the

27 commission or employee of the Division of Labor Standards Enforcement when administering or
28 enforcing this chapter c Hinders such member or employee in securing information authorized

18
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1 by Section 1 l 74 or d Fails to keep any af the records required by Section 1 l 74

2 96 IWC Wage Order 7 2001 section 7 obligates an employer to ke p accurate information

3 af wages eax ned and paid including applicable overtime rest periad and gratuity wages IWC Wage

4 Order 7 20 1 section 7 A 3 states in pertinent part Every ernployer shall keep aecurate

S infarmation with respect to each emplayee including the following 3 Time records shawing when

6 the employee begins and ends each work pe riad Meal periods split shift intervals and total daily hours

7 worked shall also be recorded

8 97 During all or a substantial portion of the PAGA Period Defendants failed to maintain

9 accurate records showin the accurate number ofi hours works

l0 98 As a resuit Defendants willfully violated the Labor Code and are liable to Plaintiff and

l 1 other aggrieved employees for civil penalties as required by Labor Code seetion 1 l7 d or in the

l2 alternative section 2599 f 2

13 99 As a proximate result of the aforementioned violations Plaintiffhas been darnaged in an

x
14 amount according to proof at time of trial but not in an arnount in excess of the jurisdiction of this

w

x 15 Court
No

16 100 Plaintiff as a representative of the general public wi11 and does seek to recaver any and
u

l7 ai1 civil penalties for each and every violation in an amount according ta proaf as ta those penaltiesx
x

A

1 that a e otherwise only availab3e in public agency entorcel 7ent actions Civil penalties recovered willaw
x

19 be distribuCcd in accardance with the PAGA with 75 ofeivil penalties recovered provided to the

20 LWDA on behalf of the State ofCalifornia

21 PRAYER FOR RELiEF

22 Piaintiff prays forjudgmcnt as follows

23 A That this action be maintained as a Representative Action under the PAGA and Plaintiff

24 and his counsel be provided with all enforceiment capabi lity a if the action were brought by th

25 California Division of Labor Standards Enforcement

26 B For recovery of all civil penalties permitted by Labor Code section 2699 for unpaid

27 mi iia um t egular atld avertime wages pursuant to Labor Code section 1194 accarding ta proof

28 C For recovery af civil penaities permitted by L abor Code section 2699 for unpaid meal
19
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1 period premiums earned pursuant to Labpr Code section 226 7 according to proof

2 D For recov ry of civil penalties permitted by Labor Code sectian 2699 for unpaid rest

3 period premiums earned pursuant to Labor Code section 226 7 according to roof

4 E For recovery of civil penalties permitted by Labar Code section 2699 far inaccurate

5 itemized wage statements pursuant to Labor Code sections 22b and 226 3 accarding to proof

6 F For recovery af civil penalties pursuant to Labor Code section 2699 f 2 for failing to

7 timely pay all wage due pursuant to Labar Code section 204 a

g G For recovery of civil penalties permitted by Labor Code section 2699 t 2 for fai1ing tp

9 timely pay all finat wag s due pursuant to Labor Code sections 201 202

0 H For r covery of civil penalties per nitted by Labor Cade section 2699 f 2 far failing to

1 pay statutory waiting time penalties due pursuant to Labor Code section 203

12 I For recovery of all civil penalties as permitted by Labor Code section 2699 for failing to

13 reiinburse all necussary business related expense5 incr irred pursuant to Labor Code sectians 2802 and

x
14 2804

w

z 15 7 For Pre Judgi ent and Post Judgment interest
t 1 7j O
SI N N

x Q 16 K For the Plaintiff ta bc recognized by t11 Caurt as serving as a Representative of th
U

ra

v l 7 LWDA that l e be deemed at aggrieved employees and ta praceed in this PAGA Action and to be
z

W 18 awarded same forrn af enhanced compensation for bringing this ction should he prevail and provide
x

19 benefit to the State of California or other aggrieved employees subject to the Court s discretion

20 L Attar 7eys fees and casts of suit including expert fees atid fees pursuant to California

21 Labor Code sectians 226 1194 2699 3 and alf other applicable state laws including Gode of Civi1

22 Procedure s ction 1 21 5 and

23 il

24 l

25

26

27 IlI

28 f1I
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1 M Such rather relief as thiy Court deerns necessary just equitable and proper

2 COHELAN KHOURY SINGER

LAW OFFICES F SAHAU MAJARIAN II
3

4
r

Dated June 15 2020 By d

Mnger sq
arta Marlus Esq

7
Attorneys for Plaintiff Francisco Schiller on behalf of
himself and as representative for the Statc ofCalifornia

g on behalf af all other aggrieved employees

9

10

11

l2

13

a
14

w

15
o
N

1 ba d

w

l7
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l8
w
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NOTTCEViA ON L NE SUBMiSSION

California Labat and Vorkforce Development Agency

VIA CERTIFIED U S MAIL WITH RETITRN RECEIPT

Ashley Distribution Services Ltd Ashley Distribution Services Ltd
One Ashley Way c o Corparation Service Cotnpany
Arcadia WI 54612 8040 Excelsior Drive Suite 400

Madison WI 53717 915

Re Natice pursuant to California Labor Code sections 2648 et seq the Private

Attorneys General Act PAGA sent by Francisco Schiller on behalf of himself
and a11 other aggrieved emplayees of Ashley Distribution Services Ltd in the State
afCalifornia

Dear PAGA Admini tratar and Ashley Distribution Ser rices Ltd

This letter shall serve s Francisco Scluller s hereafter C laimant Notice pursuant to

the Califarnia Private Attorneys General Act PAGA Cali ornia Labar Code sections 2698 et

seq regardin his wage and hotu claims against his employer Ashley Distribution Services Ltd
hereinafter referred to as the Employer Claimant subrnits tl is notice on behalf hirnself

individually and all current and former noi exempt employees aggrieved employees

employed by the Elnployer in the State of California durit g the one year and 65 day period
preceding the filing of this written notice

This letter serves as Clair ant s writt n notice pursuant to Labor Code scctian

2699 3 a A 1 providing the Labor and Workfc rce Develo ment Agency hereafter LWDA
the opportunity to investi ate the allcged claims contained hcrein If the LWDA does not intend
to investigate the allege violations Claimant intends to filc a representative action for F AGA
civil aE nalties on hehalf of l imself and all ot er non zxempt ernployees of the Employer

seeking civil penalties pursuant to the PAGA A copy af this notice is b ing sent to l e Enlployel
by certified mail at the addresses above

Claimant and other non exempt eii playees are subject to the same einplayment policies

and practices aileged herein which imperrnissibly deny non exempt employees i e aggrieved

emplayees their rigllts pursuant to the California Labc r Code anci applicable IWG Wage Qrder

and resulted in the violatic ns set forth below
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FACTU AL 5TATEMENT

The Ert ployer Ashley Distribution Services Ltd ADS is the private transportation
fleet for Ashley Furniture industries and delivers furniture throughout the United States

including California Claimant has been employed by the Employer as a non exempt hourly paid
driver since approximately December 2017

For reasons set forth herein Claimant alleges the following violations of the California
Labor Code and the applicable IWC Wage Order on behalf of himself and all other non exempt

employees of the Employer Claimant alleges the Employer fails to pay all wages due for all
hours worked including hours worked undergoing daily medical screenings and taking Employer
phone calls off the clock fails to provide legally compliant and off duty meal and rest breaks
fails to provide Claimant and other non exempt employees with accurate itemized wage

statements showing the accurate applieable rates of pay including the overtime rate of pay for
all hours worked and fails to reimburse for all necessarily incurred business expenses incurred in
the discharge of the job duties for the Employer

Accordingly Claimant now seeks civil penalties on behalf ofhimself and other aggrieved
employees employed as a non exempt einployee based on the Employer s alleged violations of
the California Labor Code and applicable IWC Wage Order Claimant s claims are set forth in
further detail below

FAILURE TO PROVIDE ACCURATE ITEMIZED WAGE STATEMENTS
Labor Code 226 a 2263 1198 and 2699 and the

Records Section of the Applicable Wage Order

Labor Code section 226 a states in pertinent part An employer semimonthly or at the
time of each payment of wages shall furnish to his or her employee either as a detachable part

of the check draft or voucher paying the employee s wages or separately if wages are paid by
personal check or cash an accurate itemized statement in writing showing 1 gross wages

earned 2 total hours worked by the employee except for any employee whose compensation is
solely based on a salary and who is exempt from payment of overtime under subdivision a of
Section 515 or any applicable order of the Industrial Welfare Commission 3 the number of

piece rate units earned and any applicable piece rate if the employee is paid on a piece rate basis
4 all deductions provided tl at all deductions made on written orders of the employee may be

aggregated and shown as one item 5 net wages ean7ed 6 the inclusive dates of the period for
which the employee is paid 7 the name of the employee and the last four digits of his or her
social security number or an employee identification number other than a social security number
8 the name and address of the legal entity that is the employer and 9 all applicable hourly

rates in effect during the pay period and the corresponding number of hours worked at each
hourly rate by the employee

Furthermore Labor Code section 226 e 2 A states An employee is deemed to suffer
injury for purposes of this subdivision if the Employer fails to provide a wage statement
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Labor Code sectian 226 3 imposes an additional civil penalty on the employer of 250 OQ
per emp3oyee per violation af Laboc Code seetion 226 a in an initial ciCation and 1 000 00 per

employee for each violation in a subseq xent crtation In addition Labor Cade section 226 e
imposes a penalty of the greater of all actual damages or 50 far the initial pay periad in which a
violation occurs nd 100 per employee for each violation in a subsequ nt pay peri d not
exceeding an aggregate penalty of 4 000 and Claimant is entitled to an award of casts and
reasonable attorney s fees

Claiinant alleges that the Employer fails to provid Clairnant and other non exempt

ex ployees with accurate itemized wage statement complying wittl the requirements of the Labor
Code scction 226 a and applicable IWC Wage Ord r Thc wag stateinents provided by the
Em loyer to non exempt employees including Ctaimant fail to state the correct number
applicable rates paid for all hours worked including failing to state the overtime rate of pay
Attached hereto as Exhibit 1 is an exeinplar of a wage statetnent provided by the Employer to
Claimant On inf nnatiran and belief the Employer fails to issue accurate itemized wage

statements to all oCher non exempt empl yees empiay d by the Employer in California

Accordingly Claimant naw seeks civil eraalties pursuant to the PAGA on behalf of all
aggrieved ernployees based on the alleged violations af the California Labor Code and applicable

IWC Wage Orders

FAILURE TO PAY MINTMUM REGULAR AND OVERTIME WAGES

Labor Code 21 510 1194 i197 119 1 1198 a d 1199 c and the
Minirnum Wages and Hours and Days of Work Sectians ofthe Applicable Wage Order

Labar Code section 510 provides in pertinent part Eight hours of labor constitutes a

day s work Any work in excess of 8 hours in one warkday and any work in excess of 40 hours
in any ane workweek and the first ight hours worked on the s venth day of wark in any one
warkweek shall be camp nsated at the rate of no ess than one and one half tirnes the regular rate
of pay tar an employee Any work in excess of 12 hours in one day shall be compensated at the
rate of no less tl7an twice tlle regular rate of pay for an erzlployee In additian at y work in excess
of eight hours on any seventh day of a workweek sha1L be conlpensated at the rate of no less than
twice the regutar rate ofpay of an emp oyee

Labor Code section 1194 a states Notwithstanding any agreelnent to work far a lesser
wage any ernployee receivin less than the legal minirnum wage or the legal overtime
c mpensatian applicable ta tlze employee is er titled ta recover in a civil action the unpaid

baiance of the full amount of this minimurn wage or overtime co npensation including interest
thereon reasonable attorney s fees and costs of suit

Labor Code section 1198 provides The maximu rt hours of work and the standard

conditions of iabor fixed by the commission shall be the maximum hours of wark and the
standard conditions of labor for employees The mployment of any employee for longer hours
than those fixed by the arder or under conditians of labor pral ibited by the order is unlawful
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Labor Code sectzan 1199 which is a statute listeci for which PAGA default civil penalties
are recaverable pursuant to Labar Cade sections 2699 5 and 2699 2 provides that

Every employer ar othet person acting eitl er individually or as an officer agent
or employee of another person is guilty af a misdemeanor and is punishable by a
fine af not ess than one l undred do lars 100 or by imprisc nment for not less
than 30 days or by both who does any of the following

a Req tires or causes any employee to work for Ionger haurs than those
fixed or under conditions of labor prohibited by an order of the
conlmission

b Pays or causes to be paid to any c mployee a wage less than the miniinum
fixed by an order ofthe commissian

c Violates or refuses or neglects to comply with any provision of this chapter
or any arder or ruling c f the commission

Labor Code section 1197 states The minin um wage for employees xed by the
commission or by any applicable state or tocal law is the minimum wage to be paid to
eirployees ar d the paynlent of a lower wage than tlle minimum sa fixed is unlawful This

section does not change the applicability of local lninimum wage laws to any entity

Labor Code section 1147 1 states lny emplayer or other person acting either
individually ar as an officer agent or employee afanother person who pays or causes to be paid
ta any employee a wage less than the minimuin fixed by an arder of the cotnmission shall be
subject to a civil penalty restitution of wages lic uidated damages payable to the employee and
any applicable penalties imposed pursuant to Section 203 Fo any initial violation that is
intentionally committed ane hundred dollars l00 for each underpaid emplayee for each pay
peric d far which t e employee is underpaid For each suhsequent violatian for the same specific
offense two hundred fifty dollars 250 for each underpaid employee for each pay period for
whic i th employee is underpaid z egardless of whe her the initial violation is intentianally
committed

Pursuant to the Hours Days of Wark Section af th applicable Wage Order an

en ployer may not pay non exempt e nplc yees less than the applicable overti ne rate for all
avertime hours worked

Pursuant to the Minirnum Wages and H aurs Days of Work Sections of the

applicable Wage Order an employer may not pay employees less than the applicable minimum
wage far atl hours warked and provides that an emplayer may not pay non exempt employees
less than the applicable avertitne rate for all overtime hours worked

The Erizplayer violates Labor Cod sections 218 S 10 1194 1197 and 1198 and the
Minimum Wages and Hours and Days of Work Sections of the Applicable Wage Order

because it does not pay Clairnant and other aggrieved current and former ernployees all
minimum regular and avertitne wages for a11 hours worked The Emp oyer fails to pay far all
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haurs warked including hours worked by Claiinant and ather aggrieved emplayees while
undergoing daily medical checks by the Employer which invalves tl e Employer taking
employees tet perature tc ensur they are nc t sick and potentially infected with the Caronavirus
Furthennore the Employer routinely and regularly cantaets Claimant and other aggrieved
employ es via telephone and or text message while Clairnant and ather aggrieved employees are
off the clock to infarm them of the following day s delivery 1oad without paying any
compensation for these hours worked Additionally on informatian and belief the Employer
pays Claimant and other nan exempt employees non discretionary bonuses and fails ta
incorporate these bonus payrnents into the employees regular rate of pay far purposes of
ca3culating the accurate overtirne rate of pay As a result the overtilne vages paid by the
Ernployer are inaccurate and undeipaid

Accord ingly Claimant now seeks c ivil p nalti s pui suant to the PAGA on behalf of all
aggrieved employees based an tl e a1 eged vifllatio zs of the California Labor Code and applicable
IWC Wage Orders

FAILURE TO PROViDE MEAL AND REST PERTODS
Labor Cc de 226 7 512 and1198 and tl e Meal Period and Rest Periad Sections of the

applicabl IWG Wage Order

Labor Code section S l2 a states in pertinent par A n employer may not emplay an
employee for a work periad of more than five hours aer day without providing the employee
with a meal period ofnot less than 30 minutes n em loyer rnay not enlploy an employee for a
work p riod of morc than 10 haurs pcr day without providing the employee with a second meal
period of not less than 30 minuies Labor Code section 22Ci 7 a states that no employer

shall recuire any employee to work during any meal or rest period mandated by an applicable
order oftl e Industrial Welfare Comrnission

The Rest Period Sectic n of applicable IWC Wage 4rder states Every emplayer s a11
authorize and permit all ernployees to take rest periods which insUfar as practicable shall be in
the iniddle of each work period The authorized rest eriod sha11 be based an the total hours

worked daily at the rate c f ten 10 minut s net rest time per foL r 4 hours or major fraction
thereaf If an employer fails ta pravide an emplc yee a rest period in accardance with the

applicable provision of th order the c nlployer shall pay the employee one 1 hour of pay at the
em loyee s regu ar rate of compensation oC reacl workday that the rest periad is not provided

Labor Code sectian225 l c states I f an employer fails to provide an employee a meal

period ar rest period in accardance with an applicable arder of the IWC the employer shall pay
the employee ane additianal hour of pay at the employee s regular rate afcampensation far each
work day that the meal or rest period is not provided

The Empioyer fails to provide Ciaimant and otiier aggrieved employees with legally
compliant meal and rest periods on eligible workdays The Ernpioyer re rularly fails ta provide a
duty free and uninntet rupted Tz eal period before the end of the fth I our of work and fails to
provide a second n eal period on shifts of 1 nore tllan 10 hours as required under California law
Furthermore the meal periods pravided to Claimant and other aggrieved employee were often
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short insofar as they were not at least 30 minutes in letigth as required under California law On
information and belief Claimant and other aggrieved employees did not waive their right to

receive meal periods including second meal periods and third rest periods on eligible shifts of
more than ten hours On information and belief the Employer fails to provide Claimant and

other aggrieved employees with legally compliant off duty meal periods and duty free rest
periods as required by Labor Code sections 226 7 and 512 and sections 11 and 12 of the
applicable IWC Wage Order The Employer requires Claimant and on information and belief
other non exempt employees to punch in and out multiple times at the end ofa shift and then

adjusts the tiine clock punches to make it appear as though employees received compliant meal

periods Furthermore the Employer fails to pay one 1 hour of pay at the employee s regular
rate of compensation for each workday that the meal and or rest period was not provided in
accordance with California law

Accordingly Claimant now seeks civil penudties pursuant to the PAGA on behalf of
himself and other aggrieved employees based on the alleged violations of the California Labor
Code and applicable IWC Wage Orders

FAILURE TO REIMBURSE BUSINESS RELATED EXPENSES
LaborCode 2802 and 2804 and the Tools and Equipment section of the applicable

IWC Wage Order

Labor Code section 2802 a provides that aJn employer shall indemnify his or her
employee for all necessary expenditures or losses incurred by the employee in direct
consequence of the discharge ofhis or her duties or ofhis or her obedience to the directions of

the employer even though unlawful unless the employee at the time of obeying the directions
believed them to be unlawful

Labor Code section 2802 c states that for pluposes of 2802 the term necessary

expenditures or losses shall include all reasonable costs including but not limited to attorney s
fees incurred by the employee enforcing the rights granted by 2802

Section 9 b of the applicable IWC Wage Order states in pertinent part When tools or

equipinent are required by thc employer or are necessary to the performance of a job such tools
and equipment shall be provided and maintained by the employer

Labor Code section 2802 prohibits employers such as the Employer from shifting their
cost of doing business onto the employee California Labor Code section 2802 states that
employers must indemnify an employce for all necessary expenditures ar losses incurred by
the employee in direct consequence of the discharge of his or her duties ar of his or her
obedience to the directions of the employer This means that if the expense in question is

necessary for performance of the job the employer must reimburse the employee 100 o of the
cost An expense is considered necessary if it directly results from the employee s perforxnance
of his or her work duties An expense is also necessary if it occurs because the employee is
following the directions given by the employer
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Any contract ar agreement express or implied made by any employee to waive the
benefits of this article or any part thereof is null and void and this article shall not deprive any
employee or his personal representative of any right or remedy to which he is entitled to under
the laws of this State Cal Labor Code 2804

The Employer fails to comply with Labor Code section 2802 and the applicable IWC
Wage Order by failing to reimburse Claimant and other aggrieved employees far necessary
business related expenses incurred in direct consequence of the discharge of his or her duties

Claimant and other non exempt employees are required to use their personal cell phone for

work related purposes including to communicate with the Employer regarding trailer counts and
load information Additionally the Employer contacts Claimant and other aggrieved employees
on their cell phones to inform them of their delivery load for the following day at work
Although Claimant and other aggrieved employees ir cur business related expenses in the

discharge of their job duties for the Employer the Employer fails to reimburse non exempt

employees for necessary business related expenses in violation ofCalifornia law

Accordingly Claimant now seeks civil penczlties pursuant to the PAGA on behalf of all
aggrieved employees based on the alleged violalions ofthe California Labor Code and applicable
IWC Wage Orders

FAiLURE TO TiMELYPAY WAGES DUE DURING AND UPON TERMINATION OF

EMPLOYMENT

Labar Code 201 202 203 204 256 1198 and2699

Labor Code section 201 states If an Employer discharges an employee the wages

earned and unpaid at the time of discharge are due and payable immediately Labor Code

section 202 states If an employee not having a written contract for a definite period quits his or
her employinent his or her wages shall become due and payable not later than 72 hours

thereafter unless the employee has given 72 hours previous notice of his or her intention to quit

in which case the employee is entitled to his or her wages at the time of quitting

Labor Code section 203 a states in relevant part If an Employer willfully fails to pay
without abatement or reduction in accordance with Sections 201 201 3 201 5 202 and 205 5

any wages of an employee who is discharged or who quits the wages of the employee shall
continue as a penalty from the due date thereof at the same rate until paid or until an action
therefar is commenced but the wages shall not continue for more than 30 days An employee
who secretes or absents herself or herself to avoid payment to his or her ar who refuses to

receive the payrnent when fully tendered to his or her including any penalty then accrued under
this section is not entitled to any benefit under this section for the time during which he or she so
avoids payment

Labor Code section 204 a states in pertinent part All wages earned by any person
in any employment are due and payable twice during each calendar month on days designated in
advance by the employer as the regular paydays The Minimum Wages Section of the
applicable Wage Order further states every employer shall pay to each employee on the
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established payday far the period involved not lcss than the applicable minimum wage for al1
hours warked in the payrall periad

Labor Code section 25b states The Labor Commissioner shal impose a civil penalty in
an amount not exceeding 30 days of pay as waiting time under the terrns of Section 203

As detailed above the Ernployer fails to pay Claimant and other aggrieved employees all
wages that were due and awin to them including meal and rest period premiums and regular
minimurn and oveitime wages within the required time during their employment and upon their
separation of employment in violation of the Labar Code and the applicable IWC Wage t rder

because af the violations alleged herein Additionally the Employer fails ta timely pay aggraeved
emplayees a 1 wages due upon separation of employment As a result the Employer vialated the
above sections ofthe Labar Code

Accordingly Claimant now seeks c ivil p nalties pursuant to the PAGA on ehalf of all

aggrievcd empioyees based an the allcged violations ofthe California Labar Cade and applicable
IWC Wage Orders

CTVIL PENALTiES FORVIOLATION OF
THE LABOR CODE AND IWC WAGE 012DERS

Labor Code 558 S58 1 and 1197 1

Labor Cod section 558 subjects any entployer or other persoii actin on behalf of an

employcr who violates or causes to bc violated a section of Part 2 Chapter 1 of the Labor Code

or any provision reguiating hours and days afwork in any IWC Wage Order ta a eivil penalty in
the amount of 50 for any initial violation far each pay period in which an employee is
underpaid in additian to an amount suffieient to recover underpaid wages and 100 far each

subsequent violation in addition to an amount sufficient to recover underpaid wages which shall

be paid to each affected employee

Labor Cade section 558 1 a states Any Eln loyer r Qther persan acting on behalf of
ai employer who v iolates or causes to be violated any provision regulating minimum wages or
hours and days af work in any order t f t1 e Industrial We fare Commission or via ates or causes
to be violated Sections 203 226 226 7 1193 6 1194 or 2802 may be held liable as the
Etnployer for sucl violatian Labor Code section 558 1 expressly defines employer or 4ther

person acting on behalf of an eznployer to include a r atural person who is an owner director
afficer or managing agent afthe employer

Accordingly Claimant will pursue civil penalty or other lawful remedies for himself and
ather current and farmer non exempt employees including recovery af attarney s fees costs
and civil penalties to the ext nt allawed by 1aw However pursuant ta the recent California
Supreme Court decision in ZB N A v Superior Cous t 2019 8 Cal Ch 175 252 Cal Rptr 3d

228 448 P 3d 239 Clai lant does nat seek underpaid wag s as part of any anticipated PAGA
action
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DUTIES OF EMPLOYER
Labor Code 1174 1174 5 ll75 and 1198 and the Applicable Wage Order

Labor Code section 1174 describes certain duties of every employer in this state
Subsection d of this labor code section requires that payroll records show the hours warked
daily by employees and the corresponding wages to be paid for the hours worked The Employer
violated this requirement by its failure to list the correct raie of pay Labor Code section 1174 5
imposes a civil penalty of 500 for an employer s failure to maintain accurate and complete
records This civil penalty is addition to the civil penalty of 100 per pay period per aggrieved
employee that would be imposed pursuant to Labor Code section 2699 for a violation of Labor
Code section 1174 d Furthermore Claimant and all other aggrieved current and former

employees are entitled to collect 25 ro of the penalty imposed pursuant to Section 2699

The Employer fails to accurately record all accurate hours worked by Claimant and other
aggrieved employees and fails to record all accurate wages to be paid

Claimant will pursue all remedies on behalf of himself and other current and former

employees including recovery of attorney s fees costs damages and penalties to the extent
allowed by law

ATTORNEY S FEES COSTS INTERE5T AND PENALTIES
Labor Code 226 e and 2699 g

Labor Code sections 226 e and 2699 g 1 give employees the right to recover in a civil
action penalties including interest thereon reasonable attorney s fees and costs of suit

Pursuant to Labor Code sections 2699 et seq aggrieved employees are entitled to collect
25 of the penalty assessed Accordingly the Employer is liable for these items

Labor Code section 226 e 1 provides a n employee suffering injury as a result of a
knowing and intentional failure by an employer to comply with subdivision a is entitled to
recover the greater of all actual damages or fifty dollars 50 for the initial pay period in which
a violation occurs and one hundred dollars 100 per employee for each violation in a

subsequent pay period not to exceed an aggregate penalty of four thousand dollars 4000 and

is entitled to an award of costs and reasonable attorney s fees

Labor Code section 2699 g 1 provides e Xcept as provided in paragraph 2 an

aggrieved employee may recovcr the civil penalty described in subdivision fl in a civil action
pursuant to the procedures specified in Section 2fi99 3 filed on behalf of himself or herself and
other current or former employees against whom one or more of the alleged violations was

committed Any employee who prevails in any action shall be entitled to an award of reasonable
attorney s fees and costs including any filing fee paid pursuant to subparagraph B of paragraph

1 of subdivision a or subparagraph B ofparagraph 1 of subdivision c of Section 2699 3

Nothing in this part shall operate to limit an employee s right to pursue or recover other remedies
available under state or federal law either separately or concurrently with an action taken under
this part
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Claimant has already incurred costs and attorney s fees and will continue to incur costs as
a result of the Employer s unlawful actions

CONCLUSiON

The facts and claims contained herein are based on the information available at the time

of this writing Therefore if through discovety and or expert review Claimant becomes aware of
additional claims he reserves the right to revise these facts and or add any new claims by
amending the claim letter or by adding applicable causes of action

Sincerely
COHELA T KHOURY SINGER

s

Marta Manus Esq

cc

Via Email only

Sahag Majarian Esq
Law Offices of Sahag Majarian II
l 8250 Ventura Blvd

Tarzana CA 91356

sahagi ti a rl com
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