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l INTRQDUCTIC N

2 This is aclass action brough by Francisco Carrillo Felix Plaintiff on behalf of himself

3 and all other similarIy situafed individuals against his farmer rnplayer Maierial Supply Ina
4 Defendant in order tn hold Defendant accountable for its wa e th ft and other violatians of

5 California wage and hour laws Plaintif rnakes the fallowing allegations on information and
6 belief except as to allegations pertaining to Plaintiff individually which are based on his
7 r spective personal knawl dge

8 1 At a11 relevant times h rein Defendant has implemented cc mmon palicies and

9 practices designed to ma timiz prafits at the expense of its non exempt ernployees anc which

10 have resulted in systematic vi4latiaus ofCalifornia s wage and hour laws

11 2 Defendant maximizes profits by arnang other cornmon policies and practices

22 cuttin labc r costs through understaf ing denying its non exempt of the opportunity to take meal
13 ana rest breaks cheating its r on exempt emptayees aut of wages and prerniums and related

14 vioiations of Califarnia wage aiad hour laws

1 S 3 For example Defendant has implemented unlawful policies with respect to meal

16 periods and rest breaks Defendant also requires its non exempt employees to systernatically wark
I7 through meal periods and rest breaks v rhile failing to pay them the legally required premrum pay

g for these missed and non complaint meal and rest breaks Defendant has a 1sa implemented an

19 un1a Ju1 time rounding practice which ir conjunetian with its stric attendance pc licy results in

2Q the systematic underpayment of wages to Plaintiffa d Uther nQ exempt employees

21 4 Plaintiff seeks declaratory compensatary and other statutQrily avaalable relief for

22 himself and a Class of a11 eurrent and former non exempt emplayees of Defendant duzing the
3 applicable statute af Iimitations periad to compensate these warkers for the wages Defendant has

4 stolen fram them

25 JURISDICTI N A ND VENUE

26 5 The 5upexior Court af the State of Califomia has jurisdictic n in this matter because

27 Plaintiff is a CaJifarnia citizen and Defendant is a California corporation which maintains affices

28
1
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1 and canducts substantial business in Califarnia All Class members are atso California citizens No

federal question is at issue because Plainti f s clairns are basecl saLely on Califarnia law

3 6 Venue is proper in this judicial district and the Cc unty of San Bernardino hecausa

4 Plaintiff and Class members perFormed work far I3efendant in the Caunty of San Bernardino and

5 Defendant S ill yL4 OIIGi S and pxactices which are the subject flf this actian were

6 applied at least in part to PIaintiffand Class members in the Cc unty of San Bernardino

7 TRE PARTIES

7 Plaintiff is a resident and citizen of the State af Galif rnia and a farmer employee

9 of D fendant Plaintiff was eniployed by Defendant in a non exempt hQurly positic n based ou of

1 Defendant s manufacturing plant located at 11740 IndusTry Avenue Fontana California 92337

11 from approximately July 20I8 tc March 2424 Fontana is a city situated in the County of San

12 Bernardino

13 8 Defendant is a California corporation that has conducted business as a heating and

14 air conditiouing distributor in the state of California at all tirnes relevant herein

15 9 The true narn es and capacities of DOES 1 through SQ inclusive are unknown tr

l Plaintiff at this time and Plaintiff therefore sues such DUE defendants under fictitious names

Upon information and he ief each Defendant ciesignated as a DCIE is in some manner highly

1 responsible for the occurrences alleged herein and Plaintiff s injuries and datnages as alleged

19 herein were proximately caused by the canduct ofsuch DC1E defendants Plaintiffwill seek leave

20 of the Caurt ta amend tJ is Cc mplaint to altege the true names and eapacities of such Dt E

21 defendants when ascertained

22 10 As a direct and proximate result of the unlavuful actions of I efendant Plaintiff and

2 3 other non exempt employees have suffered and continue ta suffer fram loss of earnings in

24 arnaunts as yet unascertained but subjcct to proof at trial and within the jurisdiction of this Ct urt

Z5 CLAS5 ACTLON ALLEGATIONS

26 1l Pursuant to Cat Code af Civ P F 382 Plaintiff brings this action an behalf of

27 himselfand the follawing Class

28
2
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1 All non exempt employees afDefendant who are CalifQrnia citi ens and who cvQrked for
Defendant in California during the relevant statute of limitations period

2

3
12 Hereinafter all non employees that are part of the Class de ned in Paragraph 11

4
above are referred to as Class mernbers

3 Plaintiff reserves the right tc name additic na Ciass representatives as may be

necessary and appropriate Plaintiff alsa reserves the ri ht to rnodify ar amend the definitir n of the

7
propased Class and or add subclasses before the Court deterrnines whether certification is

g
appropriate

9
l This actian is apprapriately suited for a class action because

A The prapc sed Class is a significant number Plaintiff is inforrned and believes that

1 the prc posed Class consists of at least fifly curr nt and former nQn exemp emplayees rendering

jainder impractical

13
g is action involves common questions of law and fact to the pmposed Class

4
because the action focuses on the Defendani s systernatic course of iilegal payroll practices and

1
policies which was applied to atl non exempt employees in uniform violation of the California

1 b
L bor Cc de IVtrC t Tage Orders and the Ca1Ff rnia Business and Professions Cade which

l prohibits unfair business gractices arising frc m such violatic ns Here are a few c rnmon questions

of law and fact that ti ill drive the re olution ofthis action

1 Whether Defendant failed to pravide non exempt employees vanth legally

compliant rneal periods and whether Defendant properly paid prernium pay as

1
a result of rnissed and non compliant meal periods

2
2 Whefiher Defendant failed to provide non exempt emplc yees with legally

23 campliant rest breaks and whether Defentiant properly paid premium pay as a

result of mzssed and nan compliant rest breaks

3 Whether Defendant fa iled tc timely pay wages to nun exempt ernpiayees in

cornpliance with California law

4 Whether Defendant failed to pay all wages due to discharged or quitting nan

2 exempt emp ayees

3
FIRST AMENG D CLASS ACTION COMPLAINT
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1 5 Whether Defendant has failed to properly calculate and pay overtime in
2 compliance with California law

3 6 Whether Defendant s time raunding practiGe cQmplies with California law
4 Whether Defendant failed to rnaintain required records and accurate wage

5 statements far non exempt employees

6 8 Vt hether Defendant proc ured consumer credit reports and backgraund checks of

7 emgiayees in ic latic n ofCa ifornia law and

8 9 Whether Defendan en aged in unfair andlorunlawful business practices

9 C Plaintiff s ctaims are typica of the proposed Class because Defendar t subjected all

10 of its non exempt employees to the similar and overlapping vialations of the California Labar
11 Code the applicable TWC wage order and the California Business and Professions Code

12 D Plaintiff is able to fairly and adequately protect the interests of all members of the
3 propc sed lass because it is in his best interests to prc secute the claims alleged herein to obtain

14 full carnpensatian clue ta the proposed Class for all services rendered and hours woxked PlaintifF

15 has also retained caunsel that is experienced in wage and hour class action litiga ion

16 FI17 T CAUSE OF ACTIUN
Failezre to Pr tvide Reqnired Meal Periods

Cal Lab Ccrde 226 7 510 512 1194 1197 IWC Wage Order No 16 2U01 11

1 S t n BehulfofPltrirrtifJ und the Cluss AguinstAll flefendattts

lc 15 Plaintiff incorporates herein by spec c reference as though fully set fort the

Q allegations in paragraphs 1 thraugh 14

1 1 b During the statute of limitations period as part of Defendant s unlawful policies

2 and practices to deprive its non exempt emplayees of all wages earned and du Defendant

3 required pertnitted or atherwise suffered Plaintiff and Cla s members ta perform work during

24 their meal periods la cornpletely skip their mea periods to take late and shc rt meal periods and

laefendant has otherYvise failed io provide tlzc required meal periods to Flaintiff and Class

b tnembers as required under Ca1 Lab Code 226 7 512 and 11 of IWC Wage C rder No 16

2001 and any other applicable IWC Wage fJrder

28
4
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1 1 7 Defendant has implemented several policies and practices that have caused Plaintiff

2 and Class members tt systematically miss ar d otherwise ak non cornpliant mea periods

3 l8 Defendant has not properly notified Plaintiff and Class members of their ri hts

4 under California taw to take timely uninterrupted meal periods and thus they are teft in the dark

S as to when or far hQw long they can take their meat peri ads Defendant aiso auto deducts the mea3

6 periods of Plaintif and Class members andlor otherwise does not keep track of when their meal

7 periods are actually t lcen

19 In additian Defendant provided Piaintiff and Class rnembers with sa much work to

9 cornplete during their shifts that they were regularly denied the opporttuvty to take meal riads

10 Plaintiff and Class mernbers could not simply abandon their work duties to take a meal period All

11 j4b duties had ta be ompleted before taking meat break which regularly caused Piaintiff and

12 Class rnembers to miss rneal periods to take meal periods after the fif h hour ofwork and ta take

13 meal periods of less than 30 minutes Defendant also s stematically deprived Plaintiff and Class

14 memt ers of tl e opporhutity to ake second meal periods even thaugh they regularly wark shifts in

15 excess of 10 hours

16 20 Defendant further violated CaL Lab Code 226 7 11 of the applicable IVVC

17 Wage Order and any ather applicabie IWC Wage Cltder and the California Unfair Cornpetition

18 Law Cal Bas Praf Gode 17204 et seq by failing to cc tnpensate Plaintiff ant Ctass

19 members who were not auth riaed and permitted to take a camplete timely uninterrupted meal

2p period one additional hour of compensation at the proper regular rate of pay for each workday

21 that such a meal period was nc t ae thorized ar permitted Defendant further vit lated Cal Lab

22 Cade sections 226 7 510 1194 1197 and l l af the applicable IWC Wage C rder by failing ta

23 ct mpensate Plaintiffand Class mernbers far alt hours worked during their meal periods

24 21 As a proximate result af the aforementioned violations Plaintiff and Ctass

2 rnernbers have been damaged in an amount according to proof at trial and seek all wages eanr ed

26 and due interest penalti s expenses and costs of suit

27

zs
5
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1 SECOND CAUSE 4F ACTIUN
Failure ta Provide Required Rest Breaks

2 Cal Lab Code 226 7 512 IWC Wage Urder No 1b 2001 12
On Behalfof laintiff and the ClnssAgt inst Ald Defenda tts

q 22 Plaintiff incorp orates herein by specific reference as though fully set forth the
5 allegations in para raphs 1 through 21

6 23 I uring the s atute af limitations period as part af Defendant s iliegal poliaies and

7 practiees to minirnize l bar costs and rnaacimize corgorate pr4fits Z efendant has failed to

g authorize and perrnit Plaintiff and Class membexs to take re t breaks as required under Cal Lab

9 Code 226 7 and S 12 and l2 of 1WC Wage Order No 1 5 2001 and any other applicable IWC
Wage Qrder

1 24 In alifornia employers are required to provide a ten l0 rninute rest break for

I every ft ur hours worked ar major acti n therea Further California emplayers are required to pay

13 e 1 hour af campensation far each day in which a legal y cornpliant rest break is not prQvided

lq 25 Plaintiff and Class mennbexs were denied the ability to take their first and or seeond

15 rest breaks an a regular basis as Defendant did not adequately notify thern of their rights undec

16 California law to take such rest breaks As with meal eriods Defendant s policies and practices

7 caused Plaintiff and Class members to miss or otherwise take non cnmpliant rest breaks by
among other things giving thern u reasonable amaunts af work that had ta be completed within

1 their shift such that rest breaks simply ould nvt be taken Further Plaintiff and Ctass memb rs

Q regularl worked job assignments that prevented them frorn being able to ta ke rest breaks Plaintiff

1 and Class members could not take their rest brealcs based u ran the job assigntnents provided l y
2 Defendant as they were routinely advised there was work ta do and they always had to rush to the

3 next job assigncnent In addition Defendant did not adequately notify Class mernbers af their

4 rights tc take rest breaks and systematically denied them the appartunity to take rest breaks

ineluding all rest breaks required daring ang shifts which at times exceeded 10 cr nsecutive
hours

27 2b Defendant further violated al Lab Code 22b 7 12 af IV Wage 4rder No

16 2001 and any other applicable IWC Wage Order and the California Unfair Cornpetition Law
6
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1 Cat Bus Praf Gode I72 0 et s q by failing to pay Plaintiff and Class members wha were

2 nat provided with a rest break in accordance with the applicable wage arder one additic nal hour

3 of compensation at the proper regular rate of pay for each workday that a rest break was nat

4 provided

5 27 As a proximate result of the aforementioned viQlations Plaintiff and Class

6 members have been darnaged in an amount according to proof at trial and seek alI wages earned

7 and due interest pena ties expenses and costs ofsuit

8 TffiRD CAUSE ClF ACTIQN

Failure to Pay J vertime Wages
9 Cal Lab Cade 51Q 1194 1198 IWC Wage Order No 16 20U1 3

CJn BehalfofPlaintiffandthe Class AgainstAll Defertdants
10

2 Plaintiff incflrparates herein by specific reference as though fully set forth the
Il

allegations in paragraphs 1 thraugh 2 T
12

29 Ptusuant ta Cal Lab Code 51 1194 and 3 af IWC Wage OrderNo 16 20Q1
13

and any other applieable IW Wage t7rder Defendant is requireci to compensate Plaintiff and
14

Class rnembers far all Qvertirne which is calculated at on and one half 1 l2 times the regular
15

rate af pay for all hours worked in excess af eight 8 haurs per day and or farty 40 hours per
lb

week and far t e first eight 8 hours on the seventh consecutive workday with double time for
1 7

all hours worked in e cess of twelv t12 hours in any workday and fQr all hours worked in excess
1

ofeight 8 haurs on the seventh consecutive day ofwark in any
19

30 D aring the statute of limitations periad Defendant failed to compensate PlaintifF
20

and Glass rnembers for a11 c vertime haurs worked by amc ng other methods failing to pay
21

overtime at one and one half 1 Zj or double the regular rate of pay as pravided by Cal Lab Cade
22

510 1194 and 3 of IVVC Wage t rder No 16 2041 and any other applicable IV C Wage
23

Order reqia7iring permitting or suffering PlaintiFf and Class members tt work off the clock and ta
24

work through meal periods and rest breaks but not cornpensating thern for this time
zs

imptementing a ane sided and unlawful time ronnding practice failing ta property calculate the
26

regular rate Qf pay by ircluding th value of commissions r tmactive pay bon ases etc and other
27

methods to be discovered
28
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1 31 Defendant has kng ingly and willfully refused to perform its obligations to
2 compezlsate Plaintiff and Class mernbers far all wages eamed and all hours worked ir violation of
3 Cal Lab Cade 510 1194 and l 198 and IWC Vi age Order No 16 2001 3

4 32 Defendant s canduet descrihed herein violates Cal ab Code 510 1194 1198

5 and 3 af IWC VVage C rder i 3o 16 2 701 and any other applicable IWC Wage Order Therefare
b pursuant to Cal Lab Code 2 203 2b 558 t 194 l 197 1 and any other applrcable Iaw
7 Plaintiff and Class members are entitled ta recover the unp id balance ofwages t wed ta them by
8 T efendant plus int rest penalties attarneys fees expenses and costs of suit

9 F4URTH CAUSE OF ACTION
Failure ta Pay Timely Wages10 Cal Lab Code 204 210

1
On Behalf rfPlaintcf and the lass Against A X Defend cnts

1 33 Plaintiff zncorp rates herein by speeific reference as thaugh fu11y set forth the
3 allegations in paragraphs 1 thraugh 32

14 34 Cal Lab Code 2Q4 provides that dll wages earned by any persgn in any
1 S employment between the 1 st and 15th days inclusive of any calendar month other than thase

16 ages cfiue upon terminatian af an employee are due and payable between the 16th and 26th day
of the manthduring which the labor wasperformed Cal Lab Code 2p4 fur her prbvides that all

g wages earned by any persan in any empioyment befi een the l th and the last c ay inclusive af
19 any calendar month other than those wa es due upan termination c f an employee are d ze and

q payable between the lst and the IOth day af the following month Cal Lab Code 2Q4 further

1 provides that all wages eared for labc r in excess of the norrnal work period shall be paid no later

than the payday for the next regular payroll period

3 35 Dursng the statute of limitaii ns period Defendant amang other things vuillfully
q failed to pay Plaintiff arid Iass members all wages earned and ciue tt them including but nat

limited to meal pericd an rest break premiums overtime and regular wages and payment fc r

wark performed off the clock withinany tin eperiod permissible under al Lab Code 2Q4

7 36 As a proximate result of Defendant s unlawful actiar s and omissions Plaintiff and

g Class members are entitled to all available statutory penalties includin hut not limited to civil
8
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1 penalties pursuant ta Cal Lab Code 200 2I0 558 1194 1197 1 2699 a and other applicable

2 provisions under the CaL Lab Code and IWC Wage t rders and an au ard af costs expenses and

3 reasonable attorneys fees

4 FIF TH CAUSE OF ACTION

Failure to Pay AII Wages Due to Discharged and Quitting Employees
Cat Lab Code 201 203

6 n BehatfofPlaint f and the Cluss Against r ll Defenda ts

37 Plaintiff inc rparates herein by speeific reference as though fully set forth the

g allegatians in paragraphs 1 through 36

q 38 Pursuant ta Cal Lab Code 201 202 and 203 Defendant is required to pay a11

I earned and unpai l wages to an employee wha is discharged California Labor Code 201

l mandates that if an emplayer dischar es an employee the employee s wages accna d and unpaid

1 at th time of discharge are due and payable imrnediately

39 Furthermc re pursuant to Cal Lab Code 202 Defendant is required to pay all

accrued wages due to an ernployee no later than seventy two 72 hours after tne employee quits

l his or her employment unless the employee provided seventy two 72 hours previous notice of

16 her intentic n ta quit in which case the emplayee is entitted to his or wages at the time of

17 quitting

1 g 40 Cal Lab Code 203 provides that if an employer willfully fails ta pay in

lc accondance with Cal Lab Code 201 and 202 any wages of an employee who is discharged or

2 whc quits the ernplayer is liable for waiting time penalties in the form vfcantinued compensation

21 to the employee at the same rate for up to thirty 30 workdays

2 4I During the statute of limitations period Defendant has willfially failed to pay

2 accrued wa es and other compensatign ta Flaintiff and Class rnembers in accordance with al

24 Lab Code 201 and 202 On informatian and belief Uefendant daes not have a sufficient palicy

2 to provide Plaintiff and Class rnembers with their final paychecks within the timeframes required

2 under Galifornia law In addition because Defendant has failed and continues to fail to properly

2 campensate Plaintiff artd Class members far all hours warked wh en due avertirne and regular

w ges has failed a pay wages due to an untawful t me rounding practice and faited to pay
9
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1 premiwns for non cornpliant meal periods and rest breaks Defendant has also willfully failed and

2 cantinues ta fail to pay aecrued wages and c ther ct mpensation tp Class mern6ers formerly
3 employed by llefendant in accardance with Cal Lab Code 201 arid 202

4 42 As a result Plaintiff and Class mernbers are entitled to all available statutory

5 penalties in luding the waiting time penalties pravided in Ca1 Lab Cade 203 together with

6 interest thereon as well as other available remedies

7 SIXTH CAUSE OF ACTION
Failure to Maintain Required Records

g Cal Lab Cade 226 1174 IWC Wage Order Pdo 16 2001 7

an BehalfafPlaintiffand the Class AgainstAll Defendants

14 3 Piaintiff incorporates herein by specific reference as though fully set forth the

11 allegations in paragraphs 1 T1 traugb 42

l 44 During the statute of timitatiqns period as part af L efenclant s illega payrol

3 j70I1G1 S and practices to deprive Plaintiff and Class members of all wages earned and due

Defex dant knowingly and ir tentionally failed tfl maintain recc rds as required under Cal Lab

1 Cade 226 a and 1174 d and IWC Wage Order No 16 2001 7 and any ather applicable

lb I g Order including but not limited to the following recards total daily hours worked by

l7 each emplayee applicable rates of pay a11 deducti ns meal periads time records shawing when

1 g each employee begins and ends each work period and accurate itemized wage statements

l 4S Arnong other things Def ndant applied an auto deduct palicy to rneal periods of

2 Plaintiff and Class mernbers andJt r atl erwise failed ta keep track when they tt ak their rneal

2 periods Defendant alsc failed to record the actual wark times of Plaintiff and Class rnernbers In

2 addition Defendant knew it was not providing Plaintiff and Class members with proper meal and

rest periods but knowingly failed ta include in the wage staternents one 1 e ctra hour of

4 compensation for each missed meal and rest period Defendant s wage statements also list the

2 incorrect name of the legal employer fail to list the total hours worked hy the emptoyee all

applicable hourly rates in effect during the pay peric d t e correspanding n nber of hours worked

7 at each hourly rate by the ernployee the cQrrect rate of pay for purposes of calculating the regular

Z rate of pay andlor overtime rate of pay or the correct hours worked and paid
1
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1 4b As a praximate result af Defendant s unlawful actions and omissions Plaintiff and

2 Class members have bcen damaged in an am unt according trr proflf at trial and ar entitled to all
3 wages earned and due plus interest thereon Additionally Plaintiff and Class members are entitled

4 to a lt available penalties including but not limited to penalties pursuant to Cal Lab Code

5 226 e 226 3 and 1174 5 and an award vf costs e enses and reasonable attorneys fees

6 including but nat limited to thase prcavided in California Labor Gode 226 e as well as ather

7 available remedies

8 EVENTH CAUSE OF ACTIOQrT
Failure to Furnish Accurate Itemized Wage Statements

9 Cal Lab Code 22b IWC Wage Urder No I6 2 1 7

1 tJn BehulfvfPlaintiffand the Cluss AgainstAll Defendunts

11 47 Plaintiff in arporates herein by specific reference as though fully set forth the

1 allegations in paragraphs 1 through 46

13 During the statute of limitatians periad Defendant has routinely failed to provide

Plaintiff and Class members with tirnely and accurate itemizeri wage statements L7efendant s ay

l stubs vialate Cal Lab Cade 226 by failing ta st the correct legal employer Defendant s pay

16 stubs list AC PRtl as the tegal em loyer of Plair tiff aad Class meYnbers but the actual legal

entity emplc ying them is Material Supply Inc FEuther Defendant s wage statements fail to lisC

1 g the tata hours worked by the employee and all applieable hourly rates in effect during the pay

penod the carresponding number of l ours worked at each hc urly rate b the employee the

d correct rate of pay far purposes c f calculating the regular rate of pay andior overtirne rate of pay

21 or the correct hours worked and paid Defendant simply faaled to lisL Lhe time worked by Plaintiffs

22 and Class members and the applicable rates of pay during a significant portion of the statute of

limitations tirne peric d Moreover Defendant has ncrt provided Plaintif a nd Class members with

24 praper mea l periods and rest breaks but has intentic nally failed t4 include in their wage statements

25 one 1 additianal how of compensatiun at their regular rates of ay for each nan compliant meal

period or rest break

z 49 In order to conceal its wage theft Defendant knowingly and intentionally failed ta

2 g provide Plaintiff and Class members with timely and accurate itemized wage statements in
11
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1 accordance with Ca1 Lab Code 226 a and 7 of IWC Wage Order Na 16 2001 and any other

2 applicable IWC Wage Order

3 50 Plaintiff and Class members suffered injury as a r sult of I7efendant s failure to

4 pravide time y and accurate itemized wage stat ments because it prevented thern frorn discovering

the scope and extent of Defendant s violations af California wage and hour laws prevented them

6 from being able to determine ths gross wages earned tl e total hours worked all deductions made

7 the net wages earned all applicable hourly rates in effect during each pay period and the

S correspanding number of hours warked at each haurly rate or even the naine of the lega entity

9 that employed them

10 S 1 As a praxirnate result of Defendant s unlawfuI actions and omissions Plaintiff and

1 Class members have t een da maged in an amount acct rdir g ta praaf at trial and seek all wages

l earned and due plus interest thereon Addi ionally Plaintiff and Class members are entitled to a11

Z 3 available penalties including but not tirnited to penalties pursuant to Cal Lab Code 226 e

14 22b 3 and 1174 5 and an award of costs expenses and reasonable attorneys fees including but

15 not limited to those provided in Califarnia Labor Code 226 e as well as other available

16 remedies

EIGHTFi CA 7SE QF ACTTOl
Vio ation af the ICRAA

18 Cal Civ Cade 178t et seq

1 g
On BehalfnfPfaintiffand the C1ass tlgainst AlI Defendants

2 2 Plaintiff i cccarporates herein by specific refer nce as thflugh fully t forth the

21 al egatians in paragraphs 1 through 51

2 53 At all times relevant herein the California lnvestigative Consumer Reporting

23 Agencies Act ICRAA Cal Civ Code 1786 et seq has been in ful force and effect

2q 54 During the statute of limitations period Defendant has procured or causes to be

Z prepared investigatrve consumer reports an Plaintiff and Ciass rnernbers as a part of the

2 emplQyment applicaticnprocess

55 Defendant has willfiilly violated Ca1 Civ Code 1786 16 2 B because it fails to

2g pravide Plaintiff and Class members with dear and conspicuaus notice of the follotiving in a

12
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1 written document that ct nsists sol ly c f the disclosure 1 that L efendant may grocure a

2 consumer background repart for emplayment purposes 2 the permissil le purpose 4fthe report

3 3 that the disclosure may include inforrnatian an the consumer s character general reputa tion

4 personal characteristics awd mode of living 4 identification ofthe narne address and telephone

5 numher af the investigative consumer reporting agency conducting the investigation 5

notificatic n of the nature and scope af the investigation requested including a summary af the

7 provisicns af al Civ Code 1786 22

S S6 Defendant has violated Cal Civ Code 1786 16 2 B because it does not pravide

9 rtotice of the foregoing inforntatior to Plaintiff and Class n ambers in a dacument that consists

10 solely of the disclosure in t a t it requires Plaintiff and Class members tt provide persanal

11 infarmation attest to the veracity af that rnforrnation and legally aclrnowleclge that any rnaterial
12 misrepresentatic ns or ornissi ns will be rounds far adverse ernployment action In addition the

t3 purportec disclosure vialates Cal iv Code 178b 1fi 2 B because it fails tc provide

14 notification of the nature and scope of the investi ation reqaested including a summary of the

15 provisions ofCal Civ Code 1786 22

16 57 Based on these violations Plaintii and Class rnembers seek actual darnages

17 punitive damages and reasonable attorneys fees and costs pursuant to Cal Civ Cade 1 786 SQ

18 NINTH CAUSE OF ACTION
Violation ofthe CCRAA

1 On BehalfafPluin fund t e elttssAguinst 111 efendrrnls

24 58 Plainiiff incorptzrates herein by specific reference as thc ugh fully set forth the

21 allegations in paragraphs 1 thraugh 57

22 59 At all times relevant herein the Califomia Consumer Credit Reporting Agencies

23 Act CCRAA Ca1 Civ C4de 1785 1 et seq has been in futl force and effect The CCItAA

24 goverr s the conduct of persans who use a con umer credit repart to tal e adverse action against

25 cc nstuners Pertaining tg the use t f such reports for emplayment purpt ses Cal Civ Code

26 1785 2Q 5 states

7 a Priar ta requesting a consumer credit report for emplayment purposes tl e user of the
repart sha1l prc vide written notice to the person invalved The notice shall infarrn the

28 persc n that a repart will be used and shall identify the specific basis under subdivisian a
3
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1 of Sectic n 1424 5 af the Labor Code for use of the report The natice shall alsa inform the
persan of he source af the report nd shall contain a box that the persan rnay check off to2
receive a copy of the eredit repart If the consuszzer indicates that he ar she wishes to

3
receive a capy f the report the user sha11 request that a copy be provided to the person
when the user rec uests its copy from the credit reporti g agency The report to the user and

4 to the subject person shall be provided conternpuraneously and at no charge to the subject
person

5

b Whenever employment involving a consumer is denied either wholly or partly because
of infarmation contained in a consumer credit report from a c nsurner credit reporting

7 agency the user af the cansurner credit report sha11 so advise the consumer against wham
the ativerse actian has heen taken and supply the name and address ar addresses of the

g consurner credit reporting agency making the report Na person sball be held liable far any
violation of this section ifhe or she shows by a prepanderance of the evidence that at the

9 time of the alleged violatian he or she maintaiaed reasonable pracedures to assure
campliance with this sectioa

10

6 On infc rrnatian and belief Defendant had no reasanabie procedures in place ta

assure compliance with a1 Civv Cc de 1785 20 5

3
61 Defendant violated the CCItAA by failing to prflvide written nc tice to Plaintiff az l

14 Class rnembers prior to requesting such cansumer credit reparts that complied with Cal Civ Code

5 1785 20 5 by informin them of the specific basis under subdivision a of 5ection 1024 5 of the

6 California Labor Code far use of the reports ar informing thern of the source of the reports

62 I efendant wil fully violated the CCRAA by acting in deliberate or reckless

disregar i of its obligations and the rights ofPlaintiff and Class metnbers

1
63 Plaintiff and Class members seek the faliowing pursuant tc CaI Civ Code

1785 31 a 2 A any actual damages punitive da mages af not less than one hundred dollars

1
100 nor more than five thousand dollars 5 000 for each violation as the Court deems proper

2 injunctive relief requiring DefendanC to comply with the CCRAA costs and reasonable attorney s

z fees and any ather r liefthat the Court deems proper

TENTI CAUSE FACTIQN
Unfair and Unlawful Bnsiness Practices

25 Cal Bus Prof Cade 1 240 e seq
On BehalfofPlair tiffand the ClassAgarinstAll Defettdants

z6

7
64 Pla intiff incorporates herein by specific reference as though fully set forth the

28
allegations in paragraphs 1 through 3

4
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1 65 Each and every ane Qf Defendant s acts and omissians in violation of the California

2 Labor Code and ar the applicable IWC W ge drder as alleged herein including but not limited to
3 Defendant s failure to provide required meal and rest breaks failure to pay all wages due t
4 discharged ar quitting ernployees or to pay timely wages faailure to furnish accurate itemized wage
5 statements or ta maintain required records failure to pay proper t vertune and reguiar wages

6 constitute an unfair and unlawful business practice under California Business atld Professions

7 Code 17200 et seq

8 66 Defendant s vio ations of Califamia wage and hour laws and laws relating to th
9 procur ment of cansumer eredit reports and background checks constitute a business practice

t0 because the aforernentianed acts and amissions were c one repeatedly aver a significant period of

l 1 time and in a systematic manner ta the detriment of Plaintiffand C1ass members

12 67 Defenciar t has av ided payment af wages prevailing tivages the provisic n af ineal

13 and rest breaks and other benefits as required by the California Labor Code tlle Califarn3a Code
14 of Regulatior s and the applicable IWC Wage Order Further Defendant has failed to record

15 report and pay the conect sums ofassessment to the state authorities under the California Labor

16 Code and other applicable regulations

17 b8 As a resuit of these unfaix and unla ful business practices Defendant has reaped

18 nfair a d itlegal profits during the Class period at the expense of Plair tiff and Class members

19 and members of the public L efendant should be made to disgoxge i s ill gotten gains and tt

20 restore ihem to Plaintiff and Class members

21 69 Defendant s unfair and unlawfiul business practices entitle Plaintiff and Class

22 members to seek preliminary and p rmanent injunctive relief including but nc t lirnited ta orders

23 that Defendant aecaunt far disgarge and resttire to Pla intiff and Class mernbers the wages and

24 other compensation u lawfully witl held from thern Plaintiff anc Class members are entitled to

25 restitut on of a11 manies tQ be disgorged from Defendant in an amc unt according to proQf at the
26 time oftrial

27

2
15
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1 ELEVENTH CAUSE U ACTIO N

Representative Action for Civil Penalties
2 CaL Lab Code 2698 2G99 S

3 Cin Behalf ofPlaintiffand the Crass Againsl fillDefendants

q 7 Plaintiff incorporates herein by specific reference as though fully set forth the

allegations in para raphs 1 through 69 with exceptic n af the allegations in Faragraphs 11 14 A

b

7 l Plaintiff is an aggrieved ernployee within the meaning of California Labor Cocfe

g 2699 c and is a proper representative to brin a civil action on behalf of hirnself and other

g cuirent and former non exempt employees ofDefendant pursuant to the procedures specified in

1 d Califamia Labor Code 2599 3 because Plaintiff is employed by Defendant and the alleged

violatians ofthe Califarnia Labar Code were committed against PlaintifC

l 72 Pursuant to the Catifc rnia Private Attc rne rs Ceneral Act c f2404 PAGA Labc r

1 CQde 2698 2699 5 Plaintiffseeks to recovercivil penaltie including but not limited to

14 P nalties under California Labor Code 2699 210 225 5 226 3 354 SS8 1 I74 5 1197 1

15 9 d IWC Wage Order Na 16 2001 18 from Defendant in a representative action far the

16 v lations set forth above including but not limited to violations ofCalifornia Labor Code 201

t7 202 203 22l 226 7 351 510 512 1 I74 1194 l 197 and 1198 Plaintiff is also entitled to an

18 award of reasc nable attorneys fees and costs gursuant tQ Gal3fornia Labar Code 2699 g 1

1 76 Pursuant to Californi Labor Code 2G9 3 on April 8 202 Plaiatiff gave

written notice by oertified rnail to the California Labor and Warkforce Develapment Agency

1 LWDA and Defendant of the specific provisions afthe California Labor Cnde and IWC VVage

2 Orders alleged to have been violated including the facts and theories to support the alleged

3 violatidns Within sixty ive 65 calendar of the poshnark date of Plaintif s notice letter the

LWDA did not prQvide notice ta Plaintiffthat it intend s to investigate the a1l ged violations

Z herefore Plaintif has camplied with all af the requirements set forth in Galifornia L abor Code

6 2fi99 3 to carnmence a representativE actian under PAGA

27

28
16
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1 PRAYER FUR RE IEF

WHEREFORE Plaintiff individually and on behalf of a1t other persons similart

3 situated respectfully prays for relief against Defendant and DOES 1 through S0 inclusive and

4 each afthem as follaws

1 For campensatary damages in an amount to be ascertained at ixial

2 Far restitution of all monies due to Pia intiff and Class members as well as

7 disgorged profits frarn the unfair and unlawful business practices afDefendant

3 For zneal and rest breal campensation pursuant to Gal Lab Cade 226 7 and ItTVC

4 Wage Order No 1b 2001

lQ A For prelirninary and permanent injunctive relief enjt ining Defendant from viola ing

11 the relevant provisions of the Califarnia Labar CQde and the IWC V ager Urder and from

12 engag tng in the unlawful business practices complainec of herein

3 5 Far waiting time penalties pursuant ta Cal Lab Code 203

1q 6 For statutary and civil penalties accarding to California law

15 7 For an award of punitive ciamages pussuant tc Cal Civ Code 1785 31 a B

16 and 1786 50 b

17 8 For an award c f actual or statutory damage pursuant to Cal Civ Code

I 8 l 7 f 50 a 2 and 1785 31 in an amaunt subject to proof at tria1

9 9 For interest an the unpaid wages at 10 percent per annurn pursuant to Cal Lab

20 Cade 218 6 Cal Civ Cade 3287 3288 and or any atl er applicable provision providing for

21 prejudgment interest

2 10 For reasonable attorneys fees and costs pursuant ta Cal Lab Code 218 5 226

23 Gal Civ Code 1421 5 1785 31 178G 50 2699 a cUflr any ather applieable provisions

24 providing for attorneys fees and costs

5 1 l For declaratQry relief

2 12 For an order certifyin the First through Tenth Causes ofAction as a class action

27 13 For an order appointizig Plaintiff as Ciass represeniative and Plaintiff s counsel as

2 Class counsei and
17
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1 14 For such further reliefthat the Court may deern just and praper

2
DEMAND FC R JURX TRIAL

3

Plaintiff on behalf of himself and all athers similarly situated hereby demands a jury trial
with respect to all issues triabte r f right by jury

5

6 DATED July 1 2Q20 FHE LA 1 C FFICE OF SCOTT E WHEELER

7

8

Wheeler

p THE WAND LAVV FIRM P C

Aubry Wand
11

1
4ttorneysfor Plaintiffand the Putative Class

l3
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1
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