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Attorneys for Plaintiff and the Class  
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SANTA CLARA 

MENCHILA VILLARUBIA WOODALL, 
as an individual and on behalf of all others 
similarly situated,  
 
  Plaintiffs, 
 
 vs. 
 
VASONA MANAGEMENT, INC., an 
California corporation; and DOES 1 through 
50, inclusive, 
 
  Defendants. 

Case No.: 20CV366143 
 
(Assigned to the Honorable Patricia M. Lucas, 
Dept. 3)  
 
DECLARATION OF NICHOLAS 
ROSENTHAL IN SUPPORT OF 
PLAINTIFF’S MOTION TO APPROVE 
SETTLEMENT AGREEMENT PURSUANT 
TO THE PRIVATE ATTORNEYS 
GENERAL ACT 
 
Date: June 16, 2021 
Time: 1:30 p.m.  
Dept.: 3 
 
 
Complaint Filed: April 20, 2020 
FAC Filed:  July 16, 2020 

 

 

  



 

2 
 

DECLARATION OF NICHOLAS ROSENTHAL IN SUPPORT OF PLAINTIFF’S MOTION TO APPROVE PAGA 
SETTLEMENT 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF NICHOLAS ROSENTHAL 

I, Nicholas Rosenthal, declare as follows: 

1. I am an attorney at law, duly licensed to practice before all Courts in the State of 

California, and am with the law firm Diversity Law Group, counsel of record for Named Plaintiff 

Menchila Villarubia Woodall (“Plaintiff”). I have personal knowledge of the facts set forth 

below and if called to testify I could and would do so competently.   

PROCEDURAL HISTORY 

2. From the inception of the case, Plaintiff’s counsel has zealously represented the 

interests of the aggrieved employees.  

3. On or about April 7, 2020, Plaintiff Menchila Villarubia Woodall submitted 

written notice under Labor Code § 2699.3 (the “PAGA Notice”) to the LWDA and Defendant. 

As set forth in the PAGA Notice, Plaintiff alleged that Defendant failed to provide wage 

statements that identified the correct hourly rates of pay for overtime wages and pay period start 

date in violation of California Labor Code § 226. Specifically, when overtime wages were paid, 

the applicable hourly pay rate was identified as the base hourly rate of pay. Also, the wage 

statements only identified the pay period end date. 

4. On April 20, 2020, Plaintiff filed a putative class and representative action 

complaint against Defendant in the Superior Court of California, County of Santa Clara, alleging 

causes of action for violation of Labor Code §§ 226 and 2698, et seq. (the “Action”). 

Specifically, the Complaint asserted a claim for based on a failure to list the pay period start date 

on wage statements under Labor Code § 226(a)(6) and failure to list the overtime rate of pay 

under Labor Code § 226(a)(9). 

5. On or about May 8, 2020, Defendant submitted written notice to the LWDA and 

Plaintiff alleging that Defendant corrected the deficiencies in its wage statements as of about 

May 8, 2020. Specifically, Defendant stated that it added the pay period start date and applicable 

pay rates to its wage statements. 

6. On or about May 19, 2020, Plaintiff submitted a response to Defendant’s notice 

asserting that, among other issues, violation of Labor Code § 226(a)(9) cannot be “cured.” On 
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June 5, 2020, the LWDA issued its decision that Defendant cured the violation of Labor Code § 

226(a)(6) but did not cure the violation of Labor Code § 226(a)(9). 

7. Subsequently, Defendant informed Plaintiff that it intended to enforce the 

arbitration agreement entered into by the parties, which would effectively prevent Plaintiff from 

pursuing any class claims. 

8. On July 16, 2020, Plaintiff filed a First Amended Complaint alleging a single 

cause of action for violation of Labor Code § 2698, et seq., predicated on an underlying violation 

of Labor Code § 226(a)(9). The First Amended Complaint is the operative complaint 

(“Complaint”). 

9. After Plaintiff filed the amended complaint, the Parties met and conferred 

regarding the possibility of conducting an early mediation. 

MEDIATION 

10. Throughout the course of this litigation, the Parties have been working on 

informal resolution of this matter. The Parties engaged in robust meet and confer efforts 

regarding the underlying merits of the case and subsequently agreed to participate in mediation.  

11. In connection with the Parties’ mediation efforts, Defendant provided Plaintiff 

with the number of Aggrieved Employees and the number of pay periods worked by the 

Aggrieved Employees in total. The data allowed Plaintiff’s counsel to perform a comprehensive 

damage analysis in preparation for the mediation.  

12. On December 1, 2020, the Parties participated in an all-day mediation with 

mediator Mark C. Peters, Esq. During the mediation, the Parties spoke at length about the 

strengths and weaknesses of each side’s claims and defenses, and the scope of Defendant’s 

liability. After a full day of negotiation, the Parties were able to reach an agreement in principle 

and signed a memorandum of understanding. Following further arm’s length negotiations and 

discussions, the Parties finalized the settlement terms in the concurrently filed Joint Stipulation 

of PAGA Action Settlement and Release (“Settlement” or “Settlement Agreement”). 

SUMMARY OF THE PROPOSED SETTLEMENT 

13. As set forth in the Settlement, attached hereto as Exhibit A, the aggrieved 
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employees are defined as “all current and former non-exempt employees of Defendant in 

California who were paid overtime wages at any time during the PAGA Period” (“PAGA Group 

Members” or “PAGA Group”). (Joint Stipulation, ¶ B.2.) Based upon Defendant’s records, there 

are 182 PAGA Group Members during the PAGA Period. (Id., ¶ B.2.) 

14. The Settlement Agreement requires Defendant to pay the gross amount of One 

Hundred Thirty Thousand Dollars ($130,000.00) (the “Settlement Amount”). (Id. ¶ B.9.) This is 

an allocation of the PAGA Settlement Amount for the release of PAGA claims by PAGA Group 

Members and the Individual Settlement Payment to Plaintiff for the general release of his 

individual claims. (Id. ¶¶ E.6., E.8.) The balance of the PAGA Settlement Amount remaining 

after deduction of the approved Attorneys’ Fees, Attorneys’ Expenses, Enhancement Award to 

Plaintiff, and Settlement Administration Costs (the “Net PAGA Payment”), will be available for 

distribution to the LWDA and PAGA Group Members. (Id. ¶ C.4.) Seventy-five percent of the 

Net PAGA Payment, or approximately $47,188.71 will be paid to the LWDA for PAGA 

penalties. The remaining twenty-five percent, or approximately $15,729.57, will be distributed to 

PAGA Group Members. (Id.) 

15. The portion of the Net PAGA Payment distributed to PAGA Group Members 

(“PAGA Group Recovery”) will be distributed on a pro rata basis, based on the number of pay 

periods each individual PAGA Group Member earned overtime and/or doubletime compensation 

during the PAGA Period. (Id., ¶ C.5.) 

16. Based on the number of PAGA Group Members, employees will be entitled to 

recover, on average, $86.42 each. The amount any particular PAGA Group Member will be 

entitled to recover will be greater or lower than this average depending on the number of pay 

periods during which he or she received overtime and/or doubletime pay. This is fair, as it 

directly allocates greater penalties to individual PAGA Group Members who have allegedly 

suffered greater harm. 

17. As part of the Settlement Agreement, Defendant does not object to Plaintiff’s 

Counsel’s request for attorneys’ fees of one-third of the PAGA Settlement Amount, i.e. Forty 

Three Thousand Three Hundred Thirty Three Dollars and Thirty Three Cents ($43,333.33), plus 
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reimbursement of documented litigation costs, subject to the Court approving this Settlement. 

(Joint Stipulation ¶ C.9.) Also, as part of the Settlement Agreement, Defendant does not object to 

Plaintiff’s request for an Enhancement Award of Fifteen Thousand Dollars ($15,000.00). (Joint 

Stipulation ¶ C.7.) 

18. Finally, the Settlement Agreement provides for the payment of the fees and 

expenses reasonably incurred by the Settlement Administrator. (Id., ¶ C.10.) The Parties have 

agreed to utilize Phoenix Settlement Administrators to administer the Settlement, with the 

administration costs estimated to be $2,250.00. (Id.) 

POTENTIAL CIVIL PENALTIES 

19. Using the data provided by Defendant, I performed a comprehensive damages 

analysis. Pursuant to Labor Code § 226.3, $250 is the maximum PAGA penalty available per pay 

period. Applying a civil penalty of $250 for each of the 2,365 pay periods at issue, Defendant’s 

maximum exposure for penalties equals $591,250.00 ($250 x 2,365).  

20. The maximum penalty calculation assumes that Plaintiff will prevail on the 

merits. While Plaintiff maintains that there does not exist any reason for reducing PAGA 

penalties. Plaintiff asserts that her representative PAGA claim is based on the allegation that 

Defendant failed to provide accurate itemized wage statements that identified the correct hourly 

rate of pay and/or number of hours worked when overtime wages were paid, Plaintiff is aware 

that Defendant could make a compelling argument to the contrary. Firstly, Defendant has 

maintained throughout this litigation that the wage statements were compliant with the law and 

has denied violation of any applicable laws and liability for any claims asserted in the Action. 

Defendant has also argued that even if the Court ultimately found the wage statements violative 

of Labor Code § 226, the alleged violation is a technical one and the Court has discretion under 

PAGA to reduce the maximum allowable PAGA penalties at its discretion. Defendant may have 

sought summary judgment on this issue or proceeded to trial. Should Defendant have prevailed, 

the State of California and aggrieved employees would have been left with zero recovery. 

21. Assuming that Plaintiff prevailed on liability, under the facts of this case, I 

appreciate the substantial risk that Defendant could present a persuasive argument to reduce the 
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amount of PAGA penalties at trial. Defendant could argue that even if the Court ultimately found 

that the wage statements violate Labor Code section 226, the alleged violation is a technical one 

as there is no allegation of actual unpaid wages. The Court has discretion under PAGA to reduce 

the maximum allowable PAGA penalties or to decide not to award PAGA penalties at all. 

Defendant may have sought summary judgment on this issue or proceeded to trial. Should 

Defendant have prevailed, the State of California and Aggrieved Employees would have been 

left with zero recovery. 

22. I am also aware that Courts routinely award far less than the statutory maximum 

amount of civil penalties, even where an underlying violation of the Labor Code is found. For 

example, as shown in the Court of Appeal’s decision in Carrington v. Starbucks Corp., while the 

plaintiff prevailed on his PAGA claim upon trial, the trial court reduced the maximum PAGA 

penalty amount by 90%, citing the employer’s good faith attempt at complying with the law. 30 

Cal.App.5th 504, 517 (2018). Similarly, in the matter of Magadia v. Wal-Mart Assocs. et al., 

2019 U.S. Dist. Lexis 91792, while the trial court imposed substantial PAGA penalties upon the 

defendant, such amount still represented reductions of 67% and 80% of the potential PAGA 

penalties at issue. Id. at *87-*100. Moreover, this was only after the plaintiff in Magadia had 

prevailed after trial. 

23. I strongly believe that Plaintiff can prevail at trial. However, after taking into 

account sharply disputed factual and legal issues involved in this litigation, the risks attending 

further prosecution, including the still-developing law under PAGA, and the substantial benefits 

to be received pursuant to the compromise and settlement of the litigation, I have concluded that 

settlement on the terms set forth in the Settlement Agreement is appropriate and in the best 

interests of Plaintiff and the aggrieved employees (or PAGA Group Members). 

24. Moreover, as a result of this lawsuit and Plaintiff’s PAGA Notice, Defendant 

revised its payroll system on May 5, 2020, such that the alleged defect at issue in this case no 

longer exists. 

ATTORNEY EXPERIENCE 

25. My firm has a great deal of experience in wage and hour class action litigation 
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and has been approved as class counsel in a number of class actions. 

26. My qualifications are as follows:  I received my Juris Doctorate degree from 

USC Gould Law School in 2009. Upon graduation, I was employed as an associate for 

approximately 4 years at Seyfarth Shaw LLP, a national employment defense law firm. While at 

Seyfarth my practice was exclusively labor & employment defense and I represented numerous 

corporations in large employment class actions.   

27. I have been certified as class counsel in a number of cases, including Diller v. 

Under Armour Retail, Inc., Santa Clara County Superior Court Case No. 114-CV-265729, Dall 

v. Post Alarm Systems, Los Angeles County Superior Court Case No. BC598528, Lopez v. 

Imperial Body Shop, Inc., Orange County Superior Court Case No. Case No. 30-2015-00816193-

CU-OE-CXC, Hughes v. Lincare, Inc., et al., Monterey County Superior Court Case No. 

M124764, Pittman v. Martinez Steel Corporation, San Bernardino County Superior Court Case 

No. CIVDS1823132, Della Maggiora v. Watsonville Community Hospital, Santa Cruz County 

Superior Court Case No. 18CV00191, Randolph v. Pacific Racing Association, Alameda County 

Superior Court Case No. RG18908139, Morones v. Bimbo Bakeries USA, Inc., Sacramento 

County Superior Court Case No. 34-2018-00245481-CU-OE-GDS, Chavez v. Converse, Inc., 

United States District Court – Northern District of California Case No. 15-cv-03746-NC, and 

Rodriguez v. Nike Retail Services, Inc., United States District Court – Northern District of 

California Case No. 5:14-CV-1508 BLF.   

28. To date, I have incurred approximately 33.2 hours in connection with the 

litigation of this lawsuit. Attached hereto as Exhibit B is a summary of the hours I have incurred 

to date. I also anticipate spending an additional 5 hours on this case responding to inquiries from 

Aggrieved Employees and addressing any administrative matters that may come up.  

29. The total lodestar for my hours will be approximately $24,830 based on an hourly 

rate of $650.00 per hour. I have been approved at this rate by various courts, including:  Foaad 

Hanna v. Equinix, LLC, Santa Clara County Superior Court Case No. 18CV339365; Alicia 

Harris v. 24 Seven LLC, Los Angeles County Superior Court Case No. BC720144; Mary Della 

Maggiora v. Watsonville Community Hospital, Santa Cruz County Superior Court Case No. 
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18CV00191; Pittman v. Martinez Steel Corporation, San Bernardino County Superior Court 

Case No.CIVDS1823132; Michael Randolph v. Pacific Racing Association, Alameda County 

Superior Court Case No. RG18908139;  Markham v. Quik Stop Markets, Inc., Santa Clara 

Superior Court Case No.19CV341582; Siron v. Raypak, Inc., Ventura Superior Court Case No. 

56-2019-005279959-CU-OE-VTA; Carter v. Kline Services, Inc., San Bernardino Superior 

Court Case No. CIVDS1828867, and Prexxie Pascual and Arturo Fonseca v. Satellite 

Healthcare, Inc., Santa Clara County Superior Court Case No. 19CV345211. 

30. Concurrent with the filing of the Motion to Approve PAGA Settlement, my office 

uploaded the Motion, Settlement Agreement, and proposed order to the LWDA’s website. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.   

Executed on this 24th day of May 2021, at Los Angeles, California. 

 
_________________________________ 

      Nicholas Rosenthal 
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JOINT STIPULATION OF SETTLEMENT AND RELEASE UNDER THE PAGA





 
 
 
 
 
 
 
 
 
 

EXHIBIT B 



Menchila Villarubia Woodall v. Vasona Management, Inc. 
Nicholas Rosenthal Time and Task Chart 

 
Hours Description of Work 

2.3 Review client documents; research regarding viability of claims. 

4.6 Draft Complaint and PAGA notice. 

1.8 Review Defendant’s PAGA “cure” notice and prepare response. 

.7 Prepare amended complaint. 

1.1 Communications with opposing counsel re mediation and data needed for 
mediation. 

1.5 Analysis of data provided by Defendant prior to mediation 

2.1 Prepare mediation brief 

5.8 Attend mediation 

1.0 Prepare and revise MOU 

5.8 Prepare and edit settlement agreement 

6.5 Prepare Motion for Approval 

33.2 TOTAL HOURS 
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