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DECLARATION OF JAMES R. HAWKINS  

 I, James R. Hawkins, declare as follows:  

1. I am an attorney licensed to practice before all courts in the State of California. I am the 

founder and principal of James Hawkins APLC, counsel for Plaintiff Joseph Montgomery (“Plaintiff”) 

in the above-captioned action.  Unless indicated otherwise, I have personal knowledge of the following 

facts in this declaration and, if called as a witness, I could and would testify to these facts under oath in 

court.  

2. I submit this Declaration in Support of the Motion for Court Approval of the PAGA 

Settlement Agreement.   

3. The terms of the Settlement are set forth in the Stipulation of Private Attorneys General 

Act Settlement and Release, attached hereto as Exhibit 1.   

The Litigation 

4. On or about April 9, 2020, Plaintiff mailed Defendant Copart, Inc. (“Defendant”) and the 

Labor and Workforce Development Agency notice of the alleged Labor Code and IWC Wage Order(s) 

violations that allegedly subjected Defendant to penalties under PAGA.  

5. Plaintiff initially sought to obtain penalties on behalf of the state for violations committed 

as to non-exempt employees in customer or member serves positions, call center positions, or similar 

related position, however titled during the liability period. (Complaint, ¶ 15.)  Through the discovery and 

investigation process, Plaintiff broadened the group of employees that he sought to represent.  More 

specifically, Plaintiff broadened the definition of “Aggrieved Employees” covered by the Settlement to 

“all current and former non-exempt employees of Copart, Inc. in California at any time during the period 

of April 9, 2019 to November 10, 2021.” (Settlement, ¶ 2, 14.).  

6. Having received no response from the LWDA after 65 days, on June 15, 2020, Plaintiff 

filed an action in the Superior Court of California, County of Sacramento, entitled Joseph Montgomery, 

on behalf of himself and all others similarly situated v. Copart, Inc., a Delaware Corporation, and DOES 

1-50, inclusive, Case No. 34-2020-00280733-CU-OE-GDS, and alleging a single cause of action for civil 

penalties under PAGA.  (the “Action”).   

7. In the Complaint, Plaintiff alleged a single cause of action for civil penalties under PAGA 
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for Defendant’s alleged: (1) failure to pay all wages owed for all hours worked, including minimum 

wages and overtime; (2) failure to provide lawful, timely meal periods; (3) failure to pay one hour of 

premium pay when timely, lawful meal periods were not provided or timely, lawful rest periods were not 

authorized and permitted; (4) failure to authorize and permit rest periods;  (5) failure to timely pay all 

owed wages at the time of termination; (6) failure to provide accurate, itemized wage statements; and (7) 

failure to keep accurate records.  Plaintiff sought to recover penalties for Defendant’s violations of Labor 

Code sections 201, 202, 203, 204, 210, 216, 225.5, 226, 226.7, 510, 512, 558, 1174, 1174.5, 1194, 1194.2, 

1197, 1198, 2802, Wage Order 7 and 9.  Attached hereto as Exhibit 2 is a true and correct copy of the 

original PAGA letter and complaint sent to the LWDA.   

8. Defendant timely filed an answer including a general denial and affirmative 

defenses.   

9. In connection with effectuating the Settlement, Plaintiff sent an 

amended/supplemental PAGA letter to the LWDA and filed an amended complaint.  Attached 

hereto as Exhibit 3 is a true and correct copy of the amended/supplemental PAGA letter and the 

amended complaint sent to the LWDA.  The amended complaint is the operative complaint in 

this action.   

Plaintiff’s Counsel Thoroughly Investigated the Factual and Legal Issues in the Action 

Allowing Them To Objectively Assess the Settlement’s Reasonableness. 

10. Since the filing of the Action and through execution of the Settlement, Plaintiff’s 

Counsel conducted a thorough investigation into the factual and legal issues implicated by 

Plaintiff’s claims, and were able to objectively assess the settlement’s reasonableness.  Indeed, 

prior to filing the Action, Plaintiff provided to Plaintiff’s Counsel the factual bases for pursuing 

his claims against Defendant for Labor Code violations. Plaintiff was intimately familiar with 

Defendant’s labor policies and practices, and over the course of multiple interviews, 

knowledgeably summarized those policies and practices.  Plaintiff explained how the policies and 

practices were instituted and provided valuable insight into how they gave rise to the alleged 

Labor Code violations. Based on these interviews, Plaintiff’s Counsel determined that there were 
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legally sufficient grounds for pursuing this Action against Defendant. Additionally, in preparation 

for drafting the LWDA notice and the civil complaint for the Action, Plaintiff’s Counsel 

conducted their own independent preliminary investigations into the factual bases for Plaintiff’s 

claims, which entailed, inter alia, a careful examination of Plaintiff’s personnel files and 

associated records.  

11. During litigation, Plaintiff propounded form interrogatories, employment 

interrogatories, special interrogatories, requests for production, and requests for admission.  In 

response to Plaintiff’s formal discovery requests, Copart provided Plaintiff with verified 

discovery responses that included information and documents pertaining to Plaintiff and other 

Aggrieved Employees.  The Parties also met and conferred regarding the need for additional 

responses.   Rather, than engaging in motion practice, the Parties agreed to hold additional formal 

discovery in abeyance and preserve any disputes while they pursued private mediation.     

12. Plaintiff’s counsel received a considerable amount of documents and data which 

allowed Plaintiff’s counsel to assess the claims.  Defendant produced sufficient information and 

documents relating to Plaintiff and other Aggrieved Employees to allow Plaintiff’s Counsel to 

investigate Plaintiff’s allegations and value the claims of the Aggrieved Group.  In preparation 

for the mediation, Defendant’s counsel provided sample time and payroll data for the purported 

aggrieved employees, the employee handbook, exemplars of wage statements and time sheets, 

premium request forms, all relevant policies and procedures, job descriptions, certain relevant 

communications, termination checklists, Plaintiff’s personnel file, time records, and wage 

statements, the number of purported aggrieved employees, and the estimated number of pay 

periods during the PAGA period of April 9, 2019 to September 10, 2021.  The document and data 

exchanges allowed Plaintiff’s Counsel to fully assess the nature and magnitude of the claims being 

settled, as well as the impediments to recovery, and ultimately enabled Plaintiff and his Counsel 

to make an independent assessment of the reasonableness of the settlement’s terms.  

13. On September 10, 2021, the Parties participated in a full day mediation with 

Mediator Lisa Klerman, an experienced mediator. The action did not resolve that day but the 
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Parties engaged in continued negotiations with the assistance of Ms. Klerman, and the case was 

resolved as a result of a mediator’s proposal.  Accordingly, with Ms. Klerman’s assistance, and 

after extensive, arms’ length negotiations, the Parties agreed to fully and finally resolve the Action 

and the PAGA Released Claims as to Plaintiff, the State of California, and the Aggrieved 

Employees in accordance with the terms set forth in the Settlement Agreement that is now 

presented to this Court. Attached hereto as Exhibit 1 is a true and correct copy of the Settlement 

Agreement that the Parties request that the Court approve on this Motion.  At all times, the Parties’ 

negotiations were adversarial and non-collusive. The Settlement therefore constitutes a fair, 

adequate, and reasonable compromise of the claims at issue.  

14. The Parties provided detailed briefing and analysis in connection with the 

mediation. The document and data exchanges allowed Plaintiff’s Counsel to fully assess the 

nature and magnitude of the claims being settled, as well as the impediments to recovery, and 

ultimately enabled Plaintiff’s Counsel to make an independent assessment of the reasonableness 

of the settlement’s terms.  

15. Based on information and evidence produced by Defendant during discovery, the 

Parties determined that Aggrieved Employees (members of the PAGA group) worked during a 

total of approximately 30,533 pay periods during the PAGA Period.   

16. While Plaintiff alleged that Defendant was liable for over $56 million in penalties 

due to multiple violations of the Labor Code (Labor Code sections 201, 202, 203, 204, 210, 216, 

225.5, 226, 226.7, 226.3, 510, 1182.12, 1194, 1197, 1198, 2802, and the Wage Order) each pay 

period at $100 for the initial violation and $200 for the subsequent violation (and that stacking is 

allowed), and enhanced penalties under Labor Code 226.3 ($250 initial violations/ $1,000 

subsequent violations) Plaintiff’s Counsel is cognizant that there is an argument that Defendant’s 

exposure would be approximately $3,053,300 =30,533 violative pay periods times $100.  Thus, 

the negotiated settlement is approximately 42.2% of this estimated amount.   

17. After calculating Defendant’s maximum exposure under PAGA, Plaintiff then 

discounted that exposure for settlement purposes to account for the risks of continued litigation, 
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including: (i) the strength of Defendant’s defenses on the merits; (ii) the risk of losing at trial; (iii) 

the risk that the Court would exercise its discretion under PAGA to significantly reduce the 

maximum civil penalties available by statute; (iv) the chances of a favorable verdict being 

reversed on appeal; and (v) the difficulties attendant to collecting on a judgment. Taking into 

account the above contingencies, Plaintiff determined that a $1,290,000 settlement was warranted 

by the circumstances of the case, and is fair and reasonable.   

18. In summary, Plaintiff’s Counsel performed a thorough investigation into the 

claims at issue, which included: (1) determining Plaintiff’s suitability as a private attorney general 

through interviews, investigations, and analyses of her employment files and related records; (2) 

evaluating all of Plaintiff’s potential representative claims; (3) researching similar PAGA actions 

as to the claims brought, the nature of the positions, and the type of employer; (4) analyzing time 

and wage records; (5) reviewing Defendant’s employment policies and practices; (6) reviewing 

all written discovery responses; (7) researching settlements in similar cases; (8) evaluating 

Plaintiff’s claims and estimating Defendant’s liability for purposes of settlement; (9) reviewing 

and refining the scope of the claims; and (10) participating in extensive arm’s length negotiations 

with defense counsel. 

19. By engaging in such a thorough investigation and evaluation of Plaintiff’s claims, 

Plaintiff’s Counsel can opine that the Settlement, for the consideration and on the terms set forth 

in the Settlement Agreement, is fair, reasonable, and adequate, and is in the best interests of the 

State, the Plaintiff, and the Aggrieved Employees in light of all known facts and circumstances, 

including the risk of significant delay and uncertainty associated with litigation, and various 

defenses asserted by Defendant. 

The Terms of the Settlement 

20. The Settlement Agreement negotiated by the parties provides for Defendant to pay 

$1,290,000.00 as the “Gross Settlement Amount.”  (Settlement, ¶ 26.)   

21. The “Net Settlement Amount” (“NSA”) is the amount remaining of the GSA after 

deduction of Plaintiff’s enhancement payment, Plaintiff’s Counsel’s attorneys’ fees and costs, 
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and administration costs.  From the Gross Settlement Amount, Plaintiff will apply for the 

following allocations:  (1) up to $430,000.00 shall be paid to Plaintiff’s Counsel for payment of 

attorneys’ fees (Id., ¶ 27(a)); (2) up to $13,000.00 shall be paid to Plaintiff’s Counsel for litigation 

costs incurred in prosecuting the PAGA claims (Id., ¶ 27(a)); (3) up to $10,000.00 shall be paid 

to Plaintiff as a service award for his work in prosecuting the action and securing the Settlement 

and general release (Id. ¶ 27(b)); (4) up to the amount of $7,000.00 shall be paid for Settlement 

Administration Costs to the Settlement Administrator (Id., ¶ 27(c)); and (5) the PAGA Settlement 

Amount of $830,000.00  (of which 75%, or $622,500.00, will be paid to the LWDA, and 25%, or 

$207,500.00, will be paid to the Aggrieved Employees).  (Id., ¶ 28).  Any difference from these 

maximum amounts will be added to the PAGA Settlement Amount. (Id. ¶ 27.)  

22. The Settlement is subject to Court approval consistent with Labor Code § 2699.  

Upon approval, the PAGA Settlement Amount shall be allocated 75% to the LWDA and 25% 

among Affected Employees.  Payments to Aggrieved Employees of their share of the employee 

PAGA Portion shall be referred to as “PAGA Penalty Payment(s).”.  (Settlement, ¶ 28.)  The 

amount of each Affected Employee’s PAGA Penalty Payment will be divided among the 

Aggrieved Employees on a pro rata basis, based on their respective number of pay periods worked 

for Copart during the PAGA Period.  (Settlement, ¶ 28.)  All payments made to the Affected 

Employees will be allocated 100% as non-wages and interest. (Id., ¶ 38.)   

23. Within ten (10) business days of the Effective Date, Defendant shall transmit the 

list of Aggrieved Employees to the Settlement Administrator (Settlement, ¶ 38.)   

24. Copart shall deposit the Gross Settlement Amount into an account established by 

the Settlement Administrator and agrees to fund the settlement on the sixty-first (61st) day 

following the Effective Date.  (Id., ¶ 26.)  Within twenty-one (21) calendar days after the 

Settlement has been fully funded and after receiving approval from Plaintiff’s Counsel and 

Defendant’s counsel of the payment calculations, the Settlement Administrator shall mail copies 

of the explanatory letter, which has been mutually approved by the Parties, along with Individual 

PAGA Payments to all Aggrieved Employees via regular First-Class U.S. Mail..  (Settlement, ¶ 
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39.). The Notice of PAGA Settlement that the Parties request that the Court approve and order 

the Administrator to send out is attached to Exhibit 1 hereto as Exhibit A.   

25. Settlement checks shall remain valid and negotiable for one hundred eighty (180) 

calendar days from the date of their issuance.  (Settlement, ¶ 39.)  If there are uncashed checks 

following this period, the uncashed funds shall be distributed to the Controller for the State of 

California to be held for the benefit of the Aggrieved Employee. (Id. ¶ 40.)  

26. Upon approval by the Court, Plaintiff and each Aggrieved Employee will release 

Defendant and each Released Party of the Released Claims set forth in the PAGA Release. 

(Settlement, ¶ 30.)    

27. The “PAGA Period,” including the period of the release, is the time period from 

April 9, 2019  to November 10, 2021 (Settlement, ¶ 16.)   

28. The term “PAGA Released Claims” refers to:  
any and all claims for civil penalties under PAGA based on the factual allegations alleged 
in the notice letters Plaintiff sent to the LWDA on April 9, 2020 and October 13, 2021 
and the Complaint, including failure to pay for all hours worked, including overtime and 
minimum wage; failure to provide meal periods; failure to pay one hour of premium pay 
when lawful meal periods were not provided; failure to provide rest periods; failure to pay 
one hour of premium pay when lawful rest periods were not provided; failure to maintain 
accurate records of hours worked; failure to timely pay all wages at termination; failure 
to furnish accurate itemized wage statements; failure to pay all earned wages twice per 
month; Labor Code sections 201, 202, 203, 204, 210, 216, 218.5, 218.6, 221-224, 225.5, 
226, 226.3, 226.7, 510, 512, 516, 558, 1174, 1174.5, 1194, 1194.2, 1195, 1197, 1198, 
2698, et seq., 2699(a), 2802; Business and Professions Code sections 17200-17208; and 
applicable IWC Wage Orders. 
 
(Settlement, ¶ 17.)    

29. The “Released Parties” are defined as means Copart, Inc. and its affiliated companies and 

its respective parent companies, subsidiaries, affiliates, shareholders, members, agents (including, 

without limitation, any investment bankers, accountants, insurers, reinsurers, attorneys and any 

past, present or future officers, directors and employees) predecessors, successors, and assigns. 

(Agreement, ¶ 18.)   

30. The Parties agree that the Released Claims are limited to claims for civil penalties under 

the PAGA and related attorneys’ fees and costs.  (Settlement, ¶ 25.)  In addition, Plaintiff shall 
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grant Defendant and each Released Party a general release. (Id. at ¶ 24.). Further, apart from the 

PAGA action and Settlement, Plaintiff has also executed an Individual Settlement Agreement, 

which includes a release of Plaintiff’s individual claims.  

31. Per the PAGA Release: 
In consideration of payment under the settlement, and upon the Effective Date and payment 
of all funds due under this Settlement, Plaintiff shall be deemed to release the Released 
Parties from any and all PAGA Released Claims and any other claims that he may have 
against the Released Parties, including and not limited to, all complaints, claims, liabilities, 
obligations, promises, agreements, controversies, damages, actions, causes of action, suits, 
rights, demands, costs, losses, debts, and expenses (including attorneys’ fees and costs 
actually incurred, other than as otherwise provided herein) of any nature whatsoever, 
known or unknown, suspected or unsuspected, including, but not limited to, any claim for 
damages related to Plaintiff’s employment with Defendant, the separation of his 
employment, rights arising out of alleged violations of any contracts, express or implied, 
any covenant of good faith and fair dealing, express or implied, or any tort including 
defamation, any claim of wrongful termination, retaliation, or wage and hour violations, or 
any legal restrictions of Defendant’s right to terminate employees, or any federal, state or 
other governmental statute, regulation or ordinance, including, without limitation: (1) the 
Civil Rights Act of 1964, as amended; (2) 42 U.S.C. § 1981; (3) the California Government 
Code; (4) section 503 of the Rehabilitation Act of 1973; (5) the Americans with Disabilities 
Act; (6) the Fair Labor Standards Act (including the Equal Pay Act); (7) the California 
Constitution; and (8) the California Labor Code, which Plaintiff now has, owns or holds, 
or claims to have, own or hold, or which Plaintiff at any time heretofore had, owned or 
held, or claimed to have owned or held against any of the Released Parties relating to any 
conduct occurring prior to and including the date of execution of this Settlement Agreement 
(collectively, “Plaintiff’s Released Claims”). Plaintiff represents that he is not aware of any 
claims he may have against the Released Parties other than the PAGA Released Claims. 
As a material inducement for Copart to enter into this settlement, Plaintiff waives any and 
all rights and benefits conferred by the provisions of section 1542 of the California Civil 
Code and any similar law of any state or territory of the United States or other jurisdiction. 

(Settlement, ¶ 29.)    

32.  The LWDA is being served with a copy of this motion with the Settlement 

Agreement through the online process as required by Labor Code § 2699(l), and therefore the 

LWDA has been provided notice of this PAGA settlement and this motion.  This service on the 

LWDA is verified in the accompanying proof of service.  

ATTORNEY’S FEES AND COSTS 

33. Counsel’s representation of Plaintiff, the State, and the Aggrieved Group was 
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entirely contingent on winning their wage and hour claims and collecting an award of attorneys’ 

fees. Plaintiff was not able and is not responsible for paying our fees, and my firm would only 

collect attorneys’ fees if we were successful in prosecuting the claims on their behalf. To date, 

Counsel has invested hundreds of attorney hours litigating this matter.  

34. Counsel’s skill and experience support their hourly rates ranging from $525 

to $900, which are well within the rates typically approved in wage and hour class action 

litigation in California and have been approved by numerous state and federal courts in 

California. 

35. In 1993, I graduated from the University of California, Los Angeles with a 

Bachelor of Arts Degree.  Following graduation, I attended Whittier Law School.  In 1996, 

while a full-time law student, I was also a full-time Judicial Extern for the Honorable Consuelo 

B. Marshall, United States District Court for the Central District of California.  After 

approximately five months of service for Judge Marshall, I became a full-time extern for the 

United States Attorney’s Office, Central District of California.  My externship lasted for 

approximately five months.  Thereafter, in 1997, I graduated from Whittier Law School.  The 

same year, I was admitted to practice law in the State of California. 

36. From 1997-2007, I was a named partner at Hawkins & Sofonio, a law firm based 

out of Irvine, California.  At Hawkins & Sofonio, I pioneered the employment department 

litigating plaintiff related employment issues such as:  Wrongful Termination, Age 

Discrimination, Disability, Wage and Hour and Sexual Harassment claims.  Through the 

success and experience I obtained litigating employment related matters, I commenced the 

Wage and Hour division of our employment department in 2002.  Since then, I have spent the 

vast majority of my practice litigating Wage and Hour Class Actions.   

37. In 2007, I incorporated my wage and hour class action practice as James 

Hawkins APLC.  Since its inception, this law firm has been exclusively involved in class action 

and complex litigation.  In 2009, I opened an additional office in Miami, Florida, prosecuting 

wage and hour class actions.   
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38. I have a great deal of experience in wage and hour class action and representative 

action litigation. I have obtained certification of numerous classes and have obtained resolutions 

of numerous other class actions and representative actions. I have also been approved as class 

counsel in many other wage/hour class actions, and I am currently litigating numerous others. 

Although not an all-inclusive list, over the years I have prosecuted the following class action 

matters as lead and/or co-lead counsel, all of which implicated similar law and facts to those 

associated with this action: 

a. Aguilar v. 7-Eleven, Inc., et. al., Orange County Superior Court- Case No.: 30-

2009-00268714-CU-OE-CXC. Certified Wage and Hour Class action seeking 

premium wages for meal period and rest periods and resultant penalties. Class  

Notice pending.  

  b. Carey, et. al. v. Arthur J. Gallagher, et. al., USDC, SOUTHERN DISTRICT- Case 

No.: 09-cv-0168. Wage and Hour Class action seeking past wages of overtime for mis-

classification of insurance claims adjusters employed by Gallagher Bassett, a third 

party administrator (TPA) in the State of California. Certification granted. Plaintiffs’ 

counsel co-lead counsel. Case settled, Final Approval granted, no objections and funds 

fully distributed.  

c.  Dao v. 3M Company, et al. USDC, CENTRAL DISTRICT, Case No. CV-08-

04554. Wage and Hour Class Action case seeking past wages for “off the clock”, 

overtime and meal and rest break violations for production workers in the State of 

California. Plaintiffs’ Counsel appointed as Lead Counsel. Case settled, Final 

Approval granted, no objections and funds fully distributed. 

d. Ortiz v. Kmart, USDC, CENTRAL DISTRICT, Case No. SACV 06-638 ODW. 

Wage and Hour Class Action case seeking past wages for meal and rest period 

violations for non-exempt employees in the State of California. Plaintiffs’ counsel 

appointed co-lead counsel. Case settled, Final Approval granted, no objections and 
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funds fully distributed. 

e. Morgan v. Aramark Campus, LLC, USDC, CENTRAL DISTRICT, Case No. 

SACV08-00412. Wage and Hour Class Action case seeking past wages for meal and 

rest period violations for  non-exempt employees in the State of California. Plaintiffs’ 

Counsel appointed as Lead Counsel. Case settled, Final Approval granted, no 

objections and funds fully distributed. 

f. West v Iron Mountain Information Management, Inc, et. al.; Los Angeles County 

Superior Court, Case No. BC393709. Wage and Hour Class Action seeking past wages 

for overtime, meal and rest break violations for driver employees in the State of 

California. Settlement for “binding arbitration.” Arbitration Award for Plaintiff Class. 

Arbitration Award confirmed. Plaintiffs’ counsel, lead trial counsel and class counsel.  

g. Gonzalez v. Superior Industries Inter, Inc., et al., Los Angeles County Superior 

Court, Case No. BC 357912. Wage and Hour Class Action seeking past wages for 

overtime, meal and rest breaks violations for production employees in the State of 

California. Plaintiffs’ counsel appointed as lead counsel. Case settled, Final Approval 

granted, no objections and funds fully distributed. 

h. Acosta v. Fleetwood Travel Trailers of California, Inc., et al., Riverside County 

Superior Court, Case No. RIC 440630. Wage and Hour Class Action seeking past 

wages for overtime, meal and rest break violations for production employees in the 

State of California. Plaintiffs’ counsel appointed as co-lead counsel. Case settled, 

Final Approval granted, no objections and funds fully distributed. 

i. Walker v. Sharkeez, et al., Orange County Superior Court, Case No. 05CC00293. 

Wage and Hour Class Action seeking past wages for unlawful deductions, meal and 

rest break violations for restaurant employees in the State of California. Plaintiffs’ 

counsel appointed as lead counsel. Case settled, Final Approval granted and funds 

fully distributed. 
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j. Padron v. Universal Protection Service, et al, Orange County Superior Court, 

Case No. 05CC00013. Wage and Hour Class Action seeking past wages for overtime, 

meal and rest break violations for security officers in the State of California. Plaintiffs’ 

counsel appointed as co-lead counsel. Case settled, Final Approval granted, no 

objections and funds fully distributed. 

k. Martinez v. Securitas Security Services USA, et al., Santa Clara Superior Court, 

Case No. 105-CV047499, et al. J.C.C.P. No. 4460. Wage and Hour Class Action 

seeking past wages for meal and rest break violations for security officers employed 

by Defendants in the State of California. Plaintiffs’ counsel and co-counsel. Case 

settled, Final Approval granted and funds fully distributed. 

l. Velasquez-Lopez v. Hotel Cleaning Services, Inc. et al., Riverside Superior Court, 

Case No. RIC 420909. Wage and Hour Class Action seeking past wages for overtime, 

meal and rest break violations for housekeepers employed by Defendants in the State 

of California. Plaintiffs’ counsel appointed as lead counsel. Case settled, Final 

Approval granted, no objections and funds fully distributed. 

m. Ruiz, et al. v. Unisourse Worldwide, Inc., et al., USDC, CENTRAL DISTRICT, 

Case No. CV09-05848. Wage and Hour Class Action seeking past wages for meal and 

rest period violations for non-exempt employees employed by Defendants in the state 

of California. Case settled. Awaiting Preliminary Approval hearing. Plaintiff has 

petitioned the Court for Lead Counsel. 

n. Herrador v. Culligan International Company, et al., USDC, CENTRAL 

DISTRICT, Case No. SACV 08-680. Wage and Hour Class Action seeking past wages 

for field and branch employees of Defendants in the State of California. Plaintiffs’ 

counsel appointed as lead counsel. Case settled and awaiting Final Approval.  

o.  Defries v. Domain Restaurants, et al., Orange County Superior Court, Case No. 

05CC00128. Wage and Hour Class Action seeking past wages for restaurant 
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employees of Defendants in the State of California. Plaintiffs’ counsel appointed as 

lead counsel. Case settled, Final Approval granted, no objections and funds fully 

distributed. 

p. Denton v. BLB Enterprises, Inc., et al., Orange County Superior Court, Case No. 

07CC01292. Wage and Hour Class Action seeking unpaid overtime, meal and rest 

break violations for security guards employed by Defendants in the State of California. 

Plaintiffs’ counsel appointed as lead counsel. Case settled, Final Approval granted, no 

objections and funds fully distributed. 

q. Rios v. Sandberg Furniture Manufacturing Co., Inc, et al., Los Angeles Superior 

Court, Case No. BC411477. Wage and Hour Class Action seeking unpaid meal and 

rest break violations for production employees employed by Defendants in the State 

of California. Plaintiff counsel appointed as lead counsel. Case settled, Final Approval 

granted, no objections and funds fully distributed. 

r. McMurray v. Dave and Busters, Inc., et al., Orange County Superior Court, Case 

No. 06CC00099. Wage and Hour Class Action seeking past wages for meal and rest 

break violations for restaurant employees employed by Defendants in the State of 

California. Plaintiffs’ counsel appointed as co-lead counsel. Case settled, Final 

Approval granted, no objections and funds fully distributed. 

s.  Osuna v. DFG Restaurants, Inc., et al., Los Angeles Superior Court, Case No. BC 

330145. Wage and Hour Class Action seeking past wages of overtime for mis-

classification of managers employed by Defendant, DBA Carl’s Jrs. in the State of 

California. Plaintiffs’ counsel appointed as co-lead counsel. Case settled, Final 

Approval granted, no objections and funds fully distributed. 

t. Burns v. Gymboree Operations, Inc., et al., San Francisco Superior Court, Case 

No. CGC-07-461612. Wage and Hour Class Action seeking past wages for meal and 

rest break violations for  non-exempt employees employed by Defendants in the State 
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of California. Plaintiffs’ counsel appointed lead counsel. Case settled, Final Approval 

granted, no objections and funds fully distributed. 

u. Willems v. Diedrich Coffee, Inc., et al., Orange County Superior Court, Case No. 

07CC00015. Wage and Hour Class Action seeking past wages of overtime for mis-

classification of managers employed by Defendants in the State of California. 

Plaintiffs’ counsel appointed lead counsel. Case settled, Final Approval granted, no 

objections and funds fully distributed. 

v. Davila, et al. v. Beckman Coulter, Inc., et al., Orange County Superior Court, Case 

No. 07CC01347. Wage and Hour Class Action seeking past wages for overtime, meal 

and rest break violations for production workers employed by Defendants in the State 

of California. Plaintiffs’ counsel appointed lead counsel. Cased settled; final approval 

granted; no objections and funds fully distributed. 

w. Perez v. Naked Juice Company of Glendora, Inc., Los Angeles Superior Court, 

Case No. BC387088. Wage and Hour Class Action seeking past wages for overtime, 

meal and rest period violations for production employees employed by Defendants in 

the State of California. Plaintiff counsel appointed as lead counsel. Case settled, Final 

Approval granted, no objections and funds fully distributed. 

39. Here, the Parties’ agreement to pay Plaintiff’s Counsel fees of up to $430,000.00 

(or approximately 1/3 of the Gross Settlement Amount) is reasonable. My firm and I have been 

the only counsel to represent Plaintiff in connection with the claims asserted on behalf of the State 

and the Aggrieved Employees in this matter.  We have borne the entire risk and cost of this 

litigation on a pure contingency fee basis. The legal issues raised drew significantly upon our 

experience and the extensive review and analysis of documents and information by me and others 

at my firm. In a complex action such as this, the proposed attorneys’ fees of 1/3 of the common 

fund or Gross Settlement Amount are on the low side of the market rate for contingency fees as 

we have invested hundreds of hours and thousands in costs into the litigation of this matter over 
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the last nearly two years.  We have also incurred or will incur approximately $10,470.77 in costs 

through the completion of this matter.  See, Exhibit 4.  Thus, Plaintiff respectfully submits that 

the requested fee and cost awards are fair and reasonable terms of the Settlement, and should be 

approved.  Plaintiff's counsel will submit additional detail if the Court should determine it 

necessary.   

40. In sum, despite the complexity of the case, Counsel has, through the investment of

substantial effort and the resources of my law firm, been able to secure an outstanding settlement 

on behalf of the State and the Aggrieved Group.  Defendants have vigorously contested liability, 

the amount of claimed penalties, manageability of the claims asserted, , and would have continued 

to do so through trial.  Counsel’s prior experiences allowed us to competently evaluate the claims, 

settlement versus trial on a fully informed basis, and the viability of Defendants’ defenses. As 

such, we respectfully submit the Court approve the Settlement, including the Attorneys’ Fees, 

Costs and Enhancement Award/General Release Fee as requested. 

THE CLASS REPRESENTATIVE ENHANCEMENT PAYMENT AND 
GENERAL RELEASE FEE IS JUSTIFIED 

41. I strongly support the enhancement award and general release fee to Plaintiff

Montgomery and Defendant does not oppose the amounts requested. Such amounts were reached 

as the product of arm’s length negotiations. I believe that the requested enhancement award and 

release fee to Plaintiff is justified, extremely fair and warranted. Plaintiff’s assistance to Counsel 

and services in prosecuting this matter have been invaluable.  

42. By coming forward and pursuing this representative action lawsuit that, in this

information age, can easily be discovered by prospective employers demonstrates that Plaintiff 

has placed the interests of the State and the group above his own.  Plaintiff took on significant 

risks, including the potential that the lawsuit may affect his ability to obtain future employment 

as well as the risk of paying an award of costs to Defendants if he was not successful in litigating 

his claims.  He has been committed to pursuing this representative action suit and has been a 

crucial participant in the prosecution of this litigation. Plaintiff worked closely with my firm in 
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all aspects of the litigation in this case. He provided an extraordinary amount of factual 

information, and evidence, necessary for the prosecution and settlement of the claims. This 

information proved invaluable in our settlement discussions.  Plaintiff actively participated in this 

litigation during all stages including being available during mediation for negotiation of the 

Settlement, and the settlement approval process.  Indeed, Plaintiff contributed considerable time 

and effort to the litigation of this case in order to enforce the California Labor Code on behalf of 

the State of California and for the benefit of other Aggrieved Employees 

43. Plaintiff also agreed to enter into a broader release of his individual claims against

Defendants as opposed to the release of penalties only applicable to the Aggrieved Employees.   

For this alone, Plaintiff is entitled to the payment requested.   

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct. Executed on in Irvine, California.  

James R. Hawkins 

 

James RRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRR. HaHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHHH wkins
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[CLAIMS ADMINISTRATOR LETTERHEAD]  

 

Mailing Date  

 

NOTICE OF PAGA SETTLEMENT AND RELEASE OF CLAIMS 

Re: Joseph Montgomery, individually and on behalf of himself and all others similarly 
situated v. Copart, Inc., and DOES 1 through 50, inclusive, Sacramento County Superior 
Court Case No. 34-2020-00280733-CU-OE-GDS 

 

<<EmployeeName>> 
<<Address1>> <<Address2>> 
<<City>>,<<State>> <<Zipp>> 

 

I. NOTICE OF PAGA SETTLEMENT 

The Sacramento County Superior Court (the “Court”) has approved a settlement in the 
above-captioned action filed by Plaintiff Joseph Montgomery (“Plaintiff”) on behalf of himself 
and all other aggrieved employees. 

Plaintiff alleges that Defendant Copart, Inc. failed to comply with the requirements of the 
California Labor Code.  Specifically, Plaintiff claims that Copart, Inc. failed to pay for all hours 
worked, including overtime and minimum wages; failed to provide meal periods; failed to pay one 
hour of premium pay when lawful meal periods were not provided; failed to provide rest periods; 
failed to pay one hour of premium pay when lawful rest periods were not provided; failed to 
maintain accurate records of hours worked; failed to timely pay all wages at termination; failed to 
furnish accurate itemized wage statements; and failed to pay all earned wages at least twice per 
month. 

Plaintiff is solely seeking civil penalties on behalf of the California Labor and Workforce 
Development Agency (“LWDA”) and other aggrieved employees under the Private Attorneys 
General Act (“PAGA”). 

 Copart, Inc. denies any liability and wrongdoing of any kind associated with the claims 
alleged in the above referenced matter, and further denies that the matter is appropriate for 
representative treatment for any purpose other than settling the matter.  The Court has not ruled 
on the merits of Plaintiff’s claims or Copart, Inc.’s defenses, and no finding of liability has been 
made.  

 You are receiving this Notice because you are in the group of employees referred to as 
“Aggrieved Employees,” which is defined as: all current and former hourly or non-exempt 
employees that worked for Defendant in California at any time during the Release Period.  The 
Release Period is defined as the period from April 9, 2019 to November 10, 2021. 
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II. CALCULATION OF INDIVIDUAL PAGA PAYMENT 
 
The Settlement requires Defendant to pay the Gross Settlement Amount of $1,290,000, which will 
be distributed as follows: <<LWDAPayment>> will be paid to the LWDA; 
<<AggrievedEmployeesPayment>> will be paid to you and the other Aggrieved Employees as 
individual PAGA payments; <<AttorneysFeesPayment>> will be paid to Plaintiff’s lawyers for 
their work on the lawsuit and <<AttorneysCosts>> for their costs incurred on the lawsuit; 
<<EnhancementAward>> will be paid to Plaintiff as a service fee for his work and risks 
undertaken in bringing the lawsuit; and <<SettlementAdministratorFees>> will be paid to the 
settlement administrator for administration costs.  
 
You worked <<PayPeriods>> pay periods during the Release Period from April 9, 2019 to 
November 10, 2021.  The total amount of pay periods worked by all Aggrieved Employees during 
the PAGA Period is <<TotalPayPeriods>>.  Your individual PAGA payment is estimated to be 
<<CheckAmount>>. 
 
Each individual PAGA payment was calculated on a pro rata basis (i.e., proportional) based on the 
number of pay periods worked by each Aggrieved Employee in the Release Period divided by the 
total number of pay periods worked by all Aggrieved Employees.  
 
III. RELEASE 
 
The Court has approved the parties’ Settlement Agreement.  By operation of the Settlement’s 
terms, all Aggrieved Employees will release Defendant, all of Defendant’s affiliated companies 
and its respective parent companies, subsidiaries, affiliates, shareholders, members, agents 
(including, without limitation, any investment bankers, accountants, insurers, reinsurers, attorneys 
and any past, present, or future officers, directors and employees) predecessors, successors, and 
assigns from any and all claims under the PAGA which arose during the Release Period, that were 
alleged in the action or could have been alleged in the action based on the facts alleged in the 
action (“Released Claims”).  
 
The Released Claims include, but are not limited to, claims under the PAGA for civil penalties 
based on the factual allegations alleged in the notice letters Plaintiff sent to the LWDA on April 9, 
2020 and October 13, 2021 and the Complaint, including failure to pay for all hours worked, 
including overtime and minimum wage; failure to provide meal periods; failure to pay one hour of 
premium pay when lawful meal periods were not provided; failure to provide rest periods; failure 
to pay one hour of premium pay when lawful rest periods were not provided; failure to maintain 
accurate records of hours worked; failure to timely pay all wages at termination; failure to furnish 
accurate itemized wage statements; failure to pay all earned wages twice per month; Labor Code 
sections 201, 202, 203, 204, 210, 216, 218.5, 218.6, 221-224, 225.5, 226, 226.3, 226.7, 510, 512, 
516, 558, 1174, 1174.5, 1194, 1194.2, 1195, 1197, 1198, 2698, et seq., 2699(a), 2802; Business 
and Professions Code sections 17200-17208; and applicable IWC Wage Orders.  
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Upon entry of the Order approving the Settlement, any Aggrieved Employee covered by this 
Settlement Agreement will be barred from proceeding with any claim released in this Settlement.  
 
IV. SETTLEMENT ADMINISTRATOR 
 
PLEASE DO NOT CALL THE COURT ABOUT THIS NOTICE. 
 
You may call the Settlement Administrator, ILYM Group, Inc., toll free at 
<<TelephoneNumber>> with any questions.   
 

The enclosed payment represents your portion of the settlement recovery.  The enclosed check is 
valid for 180 days from the date of its issuance.  For tax purposes, an IRS Form 1099 will be 
issued to you for this payment.  After 180 days, the funds from uncashed checks will be 
distributed to the Controller of the State of California to be held in your name in the Unclaimed 
Property Fund.  If your check is lost or misplaced, you should contact the Settlement 
Administrator immediately to request a replacement. 

   

You will be bound by the above release whether or not you cash the check.   
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James R. Hawkins (SBN 192925)   
Christina M. Lucio (SBN 253677) 
JAMES HAWKINS APLC 
9880 Research Drive, Suite 200 
Irvine, California 92618 
Telephone: (949) 387-7200   
Facsimile: (949) 387-6676 
James@Jameshawkinsaplc.com  
Christina@Jameshawkinsaplc.com 
 
Attorneys for Plaintiff JOSEPH MONTGOMERY, 
on behalf of himself and all others similarly situated 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

JOSEPH MONTGOMERY, individually 
and on behalf of himself and all others 
similarly situated, 
 

 
Plaintiff, 

v. 
 
COPART, INC., a Delaware Corporation, 
and DOES 1-50, inclusive, 
 

Defendants. 

Case No. 34-2020-00280733 
 

 
Assigned To: 
Hon. Richard K. Sueyoshi 

    Dept.: 40 
  

FIRST AMENDED COMPLAINT FOR: 
 
1.) Civil Penalties Under the Private 

Attorneys’ General Act, Labor Code 
Section 2698 et seq.  

 
DEMAND FOR JURY TRIAL 
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COMES NOW, Plaintiff JOSEPH MONTGOMERY (“Plaintiff”), individually and on 

behalf of the general public as private attorney general, hereby asserts representative claims against 

defendant COPART, INC., a Delaware Corporation, and DOES 1-50, inclusive (collectively 

“COPART” or “Defendants”) as follows: 

INTRODUCTION 

1. This is a representative action for recovery of penalties under the Private Attorneys 

General Act of 2004 (“PAGA”), Cal. Lab. Code sections 2698 et seq.  PAGA permits “aggrieved 

employees” to bring a lawsuit as a representative action on behalf of themselves and all other 

current and former employees, to recover civil penalties and address an employer’s violations of 

the California Labor Code. 

2. In this case, Defendants violated various provisions of the California Labor Code 

and relevant IWC Wage Orders.  As set forth below, Defendants implemented policies and practices 

which led to Defendants’ (1) failure to pay all wages owed for all hours worked, including minimum 

wages and overtime; (2) failure to provide lawful, timely meal periods; (3) failure to authorize and 

permit rest periods; (4) failure to pay one hour of premium pay when timely, lawful meal periods 

were not provided; (5) failure to timely pay all owed wages at the time of termination; (6) failure 

to provide accurate, itemized wage statements; and (7) failure to keep accurate records. 

3. As set forth in greater detail herein, Defendants engaged in conduct and adopted 

policies that were and continue to be in violation of the California Labor Code and applicable law.  

Plaintiff, on behalf of herself and all other aggrieved employees, brings this PAGA action and seeks 

penalties for violations of the California Labor Code, including without limitation sections 201, 

202, 203, 204, 210, 216, 225.5, 226, 226.7, 510, 512, 558, 1174, 1174.5, 1194, 1194.2, 1197, 1198, 

2698 et. seq., Business and Professions Code section 17200 and 17203, applicable IWC California 

Wage Orders (including Wage Order 7 and 9) and California Code of Regulations, Title 8, section 

11000 et seq.  

JURISDICTION AND VENUE 

4. The penalties sought by Plaintiff exceed the minimum jurisdiction limits of the 

California Superior Court and will be established according to proof at trial.  
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5. This Court has jurisdiction over this action pursuant to the California Constitution 

Article VI §10, which grants the California Superior Court original jurisdiction in all causes except 

those given by statute to other courts. The statutes under which this action is brought do not give 

jurisdiction to any other court. 

6. This Court has jurisdiction over this Action pursuant to California Code of Civil 

Procedure, Section 410.10. 

7. This Court has jurisdiction over Defendants because, upon information and belief, 

each Defendant is either a resident of California, has sufficient minimum contacts in California, or 

otherwise intentionally avails itself of the California market so as to render the exercise of 

jurisdiction over them by the California Courts consistent with traditional notions of fair play and 

substantial justice.  Defendants have done and are doing business throughout California.   

8. The unlawful acts alleged herein have a direct effect on Plaintiff and the other 

similarly situated aggrieved employees within the State of California, including without limitation 

in and it is believed that Defendants have employed over one hundred Aggrieved Employees 

throughout the state.   

9. The California Superior Court also has jurisdiction in this matter because the 

individual claims of the Aggrieved Employees described herein are presently believed to be under 

the seventy-five thousand dollar ($75,000.00) jurisdictional threshold for Federal Court and the 

penalties may not be aggregated to satisfy the amount in controversy requirement to establish 

diversity jurisdiction. Further, there is no federal question at issue, as the issues herein are based 

solely on California statutes and law, including the Labor Code, and IWC Wage Orders. 

10. Venue is proper in this Court because one or more of the Defendants reside, transact 

business, or have offices in this County, and the acts or omissions and Defendants’ illegal policies 

and practices which are the subject of this action were applied, at least in part, in this County.   

THE PARTIES 

11. Defendant Copart, Inc., is a Delaware corporation in good standing that is 

authorized to do business throughout the state.  Copart, Inc.’s headquarters are located at 14185 

Dallas Parkway, Suite 300, Dallas, Texas 75254. 
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12. Defendant operates in numerous countries, including the United States, with 

multiple locations throughout California. Defendant provides online vehicle auction and 

remarketing services. 

13. During the relevant time, Plaintiff Joseph Montgomery was a resident of the 

County of Sacramento in California.   

14. Plaintiff was employed by Defendants during the liability period as a Customer 

Service or Call Center Representative in Sacramento, CA. 

15. Plaintiff and the members of the aggrieved employee group were employed by 

Defendants as non-exempt employees, however titled, (the “Aggrieved Employees”) during the 

liability period.  

16. Whenever in this complaint reference is made to any act, deed, or conduct of 

Defendants, the allegation means that Defendants engaged in the act, deed, or conduct by or through 

one or more of Defendants’ officers, directors, agents, employees, or representatives, who was 

actively engaged in the management, direction, control, or transaction of the ordinary business and 

affairs of Defendants. 

17. The true names and capacities of Defendants, whether individual, corporate, 

associate, or otherwise, sued herein as DOES 1 through 50, inclusive, are currently unknown to 

Plaintiff, who therefore sue Defendants by such fictitious names under Code of Civil Procedure § 

474.  Plaintiff will seek leave of court to amend this Complaint to reflect the true names and 

capacities of the Defendants designated hereinafter as DOES when such identities become known. 

18. Plaintiff is informed and believes, and thereon allege, that the Doe Defendants are 

the partners, agents, or principals and co-conspirators of Defendants and of each other; that 

Defendants and the Doe Defendants performed the acts and conduct herein alleged directly, aided 

and abetted the performance thereof, or knowingly acquiesced in, ratified, and accepted the benefits 

of such acts and conduct, and therefore each of the Doe Defendants is liable to the extent of the 

liability of the Defendants as alleged herein. 

19. Plaintiff is further informed and believes, and thereon alleges, that at all times 

material herein, each Defendant was completely dominated and controlled by its co-Defendants 
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and each was the alter ego of the other.  Whenever and wherever reference is made in this complaint 

to any conduct by Defendant or Defendants, such allegations and references shall also be deemed 

to mean the conduct of each of the Defendants, acting individually, jointly, and severally.  

Whenever and wherever reference is made to individuals who are not named as Defendants in this 

complaint, but were employees and/or agents of Defendants, such individuals, at all relevant times 

acted on behalf of Defendants named in this complaint within the scope of their respective 

employments. 

FACTUAL ALLEGATIONS 

20. During the relevant time frame, Defendants compensated Plaintiff and the 

Aggrieved Employees based upon an hourly wage. 

21. Plaintiff and the Aggrieved Employees were, and at all times pertinent hereto, 

have been non-exempt employees within the meaning of the California Labor Code, and the 

implementing rules and regulations of the IWC California Wage Orders.  They are subject to the 

protections of the IWC Wage Orders and the Labor Code. 

22. Plaintiff was employed as an hourly non-exempt Member Service Representative 

from March 2, 2018, through June 28, 2019. Plaintiff performed customer service and call center 

functions at Defendant’s location in Sacramento, California. 

23. The members of the aggrieved group worked as non-exempt employees of 

Defendants in customer service or member service positions, call center positions, or in similar 

related positions, however titled, during the liability period.  

24. Plaintiff typically worked five days a week, averaging over 40 hours a week. 

25. Plaintiff is informed and believes, and thereon alleges, that Defendants are and were 

advised by skilled lawyers and other professionals, employees, and advisors with knowledge of the 

requirements of California’s wage and employment laws. 

26. Plaintiff and the Aggrieved Employees are covered by applicable California IWC 

Wage Orders and corresponding applicable provisions of the California Code of Regulations, Title 

8, section 11000 et seq., including Wage Order No. 7 and/or 9.   

27. All Aggrieved Employees, including Plaintiff, are similarly situated in that they 
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are all subject to Defendants’ uniform policies and systemic practices as specified herein.   

Failure to Accurately and Fully Pay All Wages,  

Including Minimum Wages and Overtime 

28. This action is brought under Labor Code section 510, 515, 1194, 1197, 1198, and 

the IWC Wage Order.   

29. Labor Code § 1182.12 sets the minimum wage.   

30. Labor Code §1194 provides that “Notwithstanding any agreement to work for a 

lesser wage, any employee receiving less than the legal minimum wage or the legal overtime 

compensation applicable to the employee is entitled to recover in a civil action the unpaid balance 

of the full amount of this minimum wage or overtime compensation, including interest thereon, 

reasonable attorney’s fees, and costs of suit.” 

31. Labor Code § 1197 states that “The minimum wage for employees fixed by the 

commission or by any applicable state or local law, is the minimum wage to be paid to employees, 

and the payment of a lower wage than the minimum so fixed is unlawful.” 

32. Labor Code § 1198 provides: “The maximum hours of work and the standard 

conditions of labor fixed by the commission shall be the maximum hours of work and the standard 

conditions of labor for employees. The employment of any employee for longer hours than those 

fixed by the order or under conditions of labor prohibited by the order is unlawful.” 

33. The Labor Code and the Wage Orders require that employers pay employees at least 

minimum wage for every hour worked, and overtime for hours worked over eight hours in a day 

and over forty hours in a week.   

34. Labor Code §510, 515 and Section 3(A) of Wage Order No. 7 and 9 require 

employers to pay employees one-and-one-half (1-1/2) times the employee’s regular rate of pay for 

all those hours worked in excess of forty (40) hours in one work week and/or in excess of eight (8) 

in one work day, and two (2) times the regular rate of pay for hours worked in excess of twelve 

(12) hours per day, unless such employees are exempt from the requirements of the Wage Order. 

35. An employee who works more than twelve (12) hours in a day or more than eight 

(8) hours on the seventh day in a workweek is entitled to overtime compensation at a rate of twice 
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the regular rate of pay.   

36. Plaintiff and the aggrieved employees were not exempt from the requirement to be 

paid minimum wages and overtime wages in accordance with the law.    

37. Plaintiff alleges that Defendants violated Labor Code sections 510, 1194, 1197, 

1198 and the IWC Wage Order by failing to pay all wages owed including overtime.   

38. Plaintiff and the Aggrieved Employees were not properly compensated for all hours 

worked.  

39. By way of example only, Plaintiff and, upon information and belief, the Aggrieved 

Employees, often worked overtime hours for which they were not paid proper overtime wages. 

40. In addition, Plaintiff alleges that during the relevant time, Plaintiff and the other 

aggrieved employees worked hours for which they were not compensated as such hours were 

worked off the clock.      

41. Plaintiff alleges that Defendant knew or should have known that Plaintiff and the 

Aggrieved Employees were required to work off-the clock but did not pay Aggrieved Employees 

for such hours worked.   

42. As a result of Defendants’ conduct in requiring Plaintiffs and the aggrieved 

employees to work hours for which they were not even paid minimum wage and work hours in 

excess of eight (8) hours per work day and/or forty (40) in one work week without paying them 

one-and-one-half (1-1/2) times their regular hour rate (or double-time hours for hours worked in 

excess of twelve (12) hours per day), Plaintiffs and the aggrieved employees have sustained and 

will sustain damages in the amount of one-half (1/2) times or double (2) times their regular hourly 

rate for all overtime hours worked together with interest thereon and attorneys’ fees and costs of 

suit. 

43. Plaintiff and the Aggrieved Employees are or were employees in the State of 

California and Defendant was and is an employer employing persons in the State of California.  As 

such, Plaintiff and the Aggrieved employees were the type of persons contemplated to be protected 

by Labor Code §§1194, and 1194.2 and said provisions were intended to apply to Defendants and 

to prevent the type of injury and damage set forth herein. 
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44. As a result of Defendants’ conduct in not paying Plaintiffs and aggrieved employees 

all wages earned, Plaintiffs and the aggrieved employees have been deprived of minimum wages 

for off the clock hours and the legal overtime wage for all overtime hours they worked and for 

which they were not compensated. 

Failure to Provide Lawful Meal Periods 

45. Pursuant to Labor Code § 512, no employer shall employ an employee for a work 

period of more than five (5) hours without providing a meal break of not less than thirty (30) 

minutes in which the employee is relieved of all of his or her duties, except that when a work period 

of not more than six (6) hours will complete the day’s work the meal period may be waived by 

mutual consent of the employer and employee.   

46. Similarly, pursuant to Labor Code § 512, no employer shall employ an employee 

for a work period of more than ten (10) hours without providing a second meal break of not less 

than thirty (30) minutes in which the employee is relieved of all of his or her duties.  A second meal 

break may only be waived by mutual consent, and if the employee did not waive his or her first 

meal period, and the employee’s work day will not exceed twelve hours.   

47. During the liability period, Defendants failed to provide Plaintiff and the Aggrieved 

Employees with timely and uninterrupted first meal periods of not less than thirty (30) minutes 

within the first five hours of a shift.   

48. Plaintiff and the Aggrieved Employees were frequently required to work shifts in 

excess of five hours without being provided a timely, lawful meal period and over ten hours in a 

day without being provided a second timely, lawful meal period as required by law.   

49. Indeed, during the relevant time, as a consequence of Defendants’ staffing and 

scheduling practices, lack of coverage, work demands, and Defendants’ policies and practices, 

Defendants frequently failed to provide Plaintiff and the Aggrieved Employees timely, legally 

complaint uninterrupted 30-minute meal periods on shifts over five hours as required by law. 

50. Meal periods, to the extent they were provided in the first instance, were 

frequently late or interrupted.   

51. On information and belief, Plaintiff and Aggrieved Employees did not waive their 
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rights to lawful, timely off-duty meal periods under the law.     

52. Pursuant to Labor Code § 226.7, Plaintiff and Class Members are entitled to recover 

one (1) hour of premium pay for each day in which a meal period violation occurred.   

53. Plaintiff and the Aggrieved Employees were not paid one hour of pay at their regular 

rate for each day that a first or second meal period was not lawfully provided.   

Failure to Authorize and Permit Rest Periods  

54. Pursuant to the IWC wage orders applicable to Plaintiff’s and Aggrieved 

Employees’ employment by Defendants, “Every employer shall authorize and permit all 

employees to take rest periods, which insofar as practicable shall be in the middle of each work 

period… [The] authorized rest period time shall be based on the total hours worked daily at the 

rate of ten (10) minutes net rest time per four (4) hours worked or major fraction 

thereof…Authorized rest period time shall be counted as hours worked, for which there shall be 

no deduction from wages.”  

55. Labor Code §226.7(a) prohibits an employer from requiring any employee to work 

during any rest period mandated by an applicable order of the IWC.  

56. Defendants were required to authorize and permit employees such as Plaintiff and 

Aggrieved Employees to take rest periods during shifts in excess of 3.5 hours, based upon the 

total hours worked at a rate of ten (10) minutes net rest per four (4) hours worked, or major 

fraction thereof, with no deductions from wages.  

57. Despite said requirements of the IWC wage orders applicable to Plaintiff’s and 

Aggrieved Employees employment with Defendants, Defendants failed and refused to authorize 

and permit Plaintiff and Aggrieved Employees to take lawful, net ten (10) minute rest periods for 

every four (4) hours worked, or major fraction thereof.  Such rest breaks, when provided, were 

frequently untimely or less than net ten minutes because of the work requirements imposed by 

Defendants, and frequent calls during rest periods.  

58. Defendant did not pay Plaintiff one additional hour of pay at his regular rate of pay 

for each day that a rest period violation occurred.  On information and belief, the other members 

of the Aggrieved Group endured similar violations as a result of Defendants’ rest period policies 
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and practices and Defendants did not pay said Aggrieved Employees premium pay as required by 

law.  

59. By their failure to authorize and permit Plaintiff and the Aggrieved Employees to 

take a lawful, net ten (10) minute rest period free from work duties every four (4) hours or major 

fraction thereof worked, including failure to provide two (2) total rest periods on six to ten hour 

shifts and three (3) total ten (10) minute rest periods on days on which Plaintiff and the other 

Aggrieved Employees work(ed) a third rest period for shifts in excess of ten (10) hours, and by 

their failure to provide compensation for such unprovided rest periods as alleged herein, 

Defendants willfully violated the provisions of Labor Code sections 226.7 and the applicable 

IWC Wage Order(s). 

60. Plaintiff alleges upon information and belief that to the extent Defendants paid any 

premium payments, such payments were not made at the regular rate.  

Failure to Provide Accurate Itemized Wage Statements 

61. In relevant part, Labor Code section 226(a) requires:  An employer, semimonthly 

or at the time of each payment of wages, shall furnish to his or her employee, an accurate 

itemized statement in writing showing (1) gross wages earned, (2) total hours worked by the 

employee, (3) the number of piece-rate units earned and any applicable piece rate if the employee 

is paid on a piece-rate basis, (4) all deductions , (5) net wages earned, (6) the inclusive dates of 

the period for which the employee is paid, (7) the name of the employee and only the last four 

digits of his or her social security number or an employee identification number other than a 

social security number, (8) the name and address of the legal entity that is the employer, and (9) 

all applicable hourly rates in effect during the pay period and the corresponding number of hours 

worked at each hourly rate by the employee.   

62. Defendants violated Labor Code section 226 and failed to provide accurate, lawful 

itemized wage statements to Plaintiff and the Aggrieved Employees in part because of the above 

specified violations. In addition, upon information and belief, Defendants omitted an accurate 

itemization of total hours worked, accurate statement of all applicable hourly rates in effect and 
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the corresponding number of hours worked at each hourly rate, omission of the proper overtime 

rate, and premium payments from Plaintiff and the Aggrieved Employees’ wage statements.   

Failure to Keep Accurate Payroll and Timekeeping Records 

63. Wage Order No. 7 and 9, Labor Code sections 226(a), 1174, and 1174.5 require 

that Defendants keep accurate payroll and timekeeping information.   

64. By virtue of the above-specified violations, including the failure to record hours 

worked off the clock, hours worked at overtime rates, and hours worked during purportedly 

provided meal breaks, Defendant failed to keep accurate timekeeping information for Plaintiff 

and the Aggrieved Employees.   

65. Defendant also failed to keep accurate payroll information as a consequence of the 

above specified violations, including the failure to pay premiums for missed meal and rest breaks 

as required by law.   

Failure to Timely Pay Wages 

66. In addition, Plaintiff alleges that Defendants violated section 204 of the Labor 

Code, as Defendant willfully failed to pay on time to Plaintiff and the aggrieved employees the 

legal wages (including minimum wages and overtime wages) they earned, and failed to pay one 

hour wages in lieu of required, but not lawfully provided, meal and rest periods, twice per 

calendar month as required by law. 

Failure to Timely Pay Wages at Termination 

67. In part as a result of the above specified violations, Defendants have also failed to 

pay all wages owed at the time of separation as required by Labor Code §§ 201-202, and did not 

receive waiting time penalties as required by Labor Code § 203.     

68. All Aggrieved Employees who were separated from employment are entitled to 

compensation for all forms of wages earned, including but not limited to unpaid straight time 

wages, minimum wages, overtime compensation and compensation for non-provided meal and 

rest periods, but to date have not received such compensation, therefore entitling them to civil 

penalties under PAGA for violations of Labor Code sections 201-203. 
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FIRST CAUSE OF ACTION  

THE PRIVATE ATTORNEYS GENERAL ACT - LABOR CODE §§ 2698, et. seq. 

69. Plaintiff incorporates by reference and reallege each and every allegation contained 

above, as though fully set forth herein. 

70. On April 9, 2020, Plaintiff provided written notice by online filing to the Labor and 

Workforce Development Agency (“LWDA”) and via certified mail to Defendant of the specific 

violations of the California Labor Code that Defendants have violated and continue to violate, 

including the facts and theories that supported each alleged violation. 

71. 65 days have passed and no response has been received from the LWDA.  

Accordingly, the LWDA has permitted Plaintiff to proceed in a representative capacity.  

72. Plaintiff provided a supplemental amended notice to the LWDA on October 13, 

2021 regarding certain additional violations and to modify the definition of the aggrieved group.   

73. 65 days have passed and no response has been received from the LWDA in 

connection with the supplemental amended notice.  Accordingly, the LWDA has permitted Plaintiff 

to proceed in a representative capacity.  

74. Plaintiff has exhausted all administrative procedures required of them under Labor 

Code §§2698, 2699 and 2699.3, and as a result, is justified as a matter of right in bringing forward 

this cause of action. 

75. Plaintiff is an aggrieved employee as defined in Labor Code Section 2699(a).  He 

brings this cause of action on her own behalf and all Aggrieved Employees of Defendant.   

76. Pursuant to Labor Code section 2698 et seq and 2699(a), Plaintiff seeks to recover 

civil penalties for which Defendants are liable due to numerous Labor Code and Wage Order 

violations as set forth in this Complaint.  

77. Specifically, Plaintiff, on behalf of himself and the Aggrieved Employees, seek 

penalties under Labor Code §2699, for, without limitation, the following: 

a. Defendants’ failure to comply with the requirement of Labor Code 

§1182.12, 1194, 1197, 1198, and Wage Order 7-2001 and 9-2001 to pay at 

least minimum wage for every hour worked; 
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b. Defendants’ failure to comply with the requirement of Labor Code §510, 

1194, 1197, 1198, and Wage Order 7-2001 and 9-2001 to pay all wages 

earned including overtime wages; 

c. Defendants’ failure to comply with the requirement of Labor Code §216 to 

pay wages after demand was made by Plaintiffs; 

d. Defendants’ failure to comply with the requirement of Labor Code §§204 

and 210 to pay, without condition and within the time set by the applicable 

article, all wages earned; 

e. Defendants’ failure to comply with the requirement of Labor Code §225.5 

to pay wages due; 

f. Defendants’ failure to comply with the requirement of Labor Code §§201 

and 202 to pay wages due to former employees; 

g. Defendants’ failure to comply with the requirement of Labor Code §203 to 

pay waiting time penalties to former employees for violating Labor Code 

§§201-202. 

h. Defendants’ failure to comply with the requirement of Labor Code §226.7, 

512, 1198, and IWC Wage Order 7-2001 and 9-2001 to provide 

uninterrupted 30 minute off-duty meal periods;  

i. Defendants’ failure to comply with the requirement of Labor Code §226.7, 

1198, and IWC Wage Order 7-2001 and 9-2001 to pay one hour of premium 

pay for each statutorily required meal break that was not provided;   

j. Defendants’ failure to comply with the requirement of Labor Code §226.7, 

1198, and IWC Wage Orders to authorize and permit ten (10) minute rest 

breaks; 

k. Defendants’ failure to comply with the requirement of Labro Code §226.7, 

1198, and IWC Wage Orders to pay one hour of premium pay at the regular 

rate for each statutorily required rest break that was not lawfully authorize 

and permitted;  
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l. Defendants’ failure to maintain required records in violation of Labor Code 

§ 226, 1174, and Wage Order 7-2001 and 9-2001; 

m. Defendants’ failure to provide accurate compliant wage statements under 

Labor Code § 226. 

78. As a result of the acts alleged above, Plaintiff seeks penalties under Labor Code 

§§2698 and 2699 because of Defendants’ violation of numerous provisions of the California Labor 

Code and IWC Wage Orders.  Plaintiff seeks civil penalties for Defendants’ violation of Labor 

Code provisions for which a civil penalty is specifically provided, including but not limited to the 

following:  

a. Pursuant to Labor Code § 210, for violations of Labor Code § 204, 

Defendants are subject to a civil penalty in the amount of one 

hundred dollars ($100) for the initial violation for each failure to pay 

each employee and two hundred ($200) per employee for violations 

in subsequent pay periods.  

b. Pursuant to Labor Code § 226.3, for violations of Labor Code § 

226(a), Defendants are subject to a civil penalty in the amount of two 

hundred and fifty dollars ($250) per aggrieved employee for the 

initial pay period where a violation occurs and one thousand dollars 

($1,000) per aggrieved employee for violations in subsequent pay 

periods. 

c. Pursuant to Labor Code § 558(a), “[a]ny employer or other person 

acting on behalf of an employer who violates, or causes to be 

violated, a section of this chapter or any provision regulating hours 

and days of work in any order of the Industrial Welfare 

Commission,” including Labor Code §§ 510 and 512, shall be subject 

to a civil penalty, in addition to any other penalty provided by law, 

of fifty dollars ($50) for initial violations for each underpaid 

employee for each pay period for which the employee was underpaid 
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and one hundred dollars ($100) for each subsequent violation for 

each underpaid employee for each pay period for which the 

employee was underpaid. 

d. Pursuant to Labor Code § 1174.5, for violations of Labor Code § 

1174(d), Defendants are subject to a civil penalty of five hundred 

dollars ($500). 

e. Pursuant to Labor Code § 1197.1, an employer who pays or causes 

to be paid to any employee a wage less than the minimum fixed by 

an order of the commission, shall be subject to a civil penalty as 

follows: for any initial violation that is intentionally committed, one 

hundred dollars ($100) for each underpaid employee for each pay 

period for which the employee is underpaid; and for each subsequent 

violation of the same offense, two  hundred fifty dollars ($250) for 

each underpaid employee for each pay period for which the 

employee is underpaid regardless of whether the initial violation was 

intentionally committed. 

79. Under Labor Code §2699(f), Plaintiff and the Aggrieved Employees are entitled to 

$100 for any initial violation and $200 for all subsequent violations of the above-mentioned 

provisions of the California Labor Code for which no other civil penalty is specifically provided.  

80. Under Labor Code §2699, Plaintiff and the Aggrieved Employees should be 

awarded twenty-five percent (25%) of all penalties due under California law, as well as interest, 

attorneys’ fees and costs. 

81. Under Labor Code §2699, the State of California should be awarded seventy-five 

percent (75%) of the penalties due under California law. 

82. In addition, Plaintiff and the Aggrieved Employees are entitled to recover their 

attorneys fees and costs.   
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against Defendants, as follows: 

1. For penalties according to proof, pursuant to Labor Code §§ 2698 et seq. for the 

violations specified above; 

2. For penalties under Labor Code sections 210, 226.3, 1174.5, 1197.1, and 2699(a) and 

(f);   

3. For interest at the legal rate pursuant to Labor Code §§ 218.6, 1194, 2802, California 

Civil Code §§ 3287, 3288, and/or any other applicable provision providing for pre-

judgment interest;  

4. For reasonable attorneys’ fees, expenses and costs under Labor Code §§1194, 226, 

2699, and/or Code of Civil Procedure §1021.5, and/or any other applicable provisions 

providing for attorneys’ fees and costs; and  

5. For such other and further relief as the Court deems proper. 
 

 

DEMAND FOR JURY TRIAL 

Plaintiff, on behalf of the Aggrieved Employees and himself, respectfully demands a jury 

trial in this matter to the extent permitted under the law. 
 

        Respectfully submitted, 

 

Dated:   October 13, 2021     ___________________________ 
JAMES HAWKINS, APLC 
James R. Hawkins, Esq. 
Christina M. Lucio, Esq. 

 
Attorneys for Plaintiff JOSEPH MONTGOMERY, on 
behalf of himself and all others similarly situated 
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