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I, DAVID MARA, declare as follows: 

1. I am President of Mara Law Firm, PC and counsel of record for Plaintiffs in this matter. I am 

duly admitted to practice before all the courts of the state of California. The following facts 

are within my personal knowledge and, if called to testify, I could and would competently 

testify thereto.  

2. I have been practicing law in California since 2004. 

3. I extensively handle employment cases which involve violations of the California Labor Code 

and Industrial Welfare Commission Wage Orders, such as wage and hour class actions and 

cases alleging violations of the Private Attorneys General Act of 2004 (“PAGA”). 

4. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp., San Diego Superior Court, 

Case No. GIC834348, which was the underlying case in the California Supreme Court’s 

landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, in 

which the California Supreme Court delineated the scope of employer obligations to provide, 

and employee rights to receive, meal and rest periods under California law. 

5. I wrote an Amicus brief on behalf of Consumer Attorneys Of California (“CAOC”) in the 

recent decision by the California Supreme Court in Augustus v. ABM Security Services, Inc. 

(2016) 2 Cal.5th 257 (rest breaks must be duty-free and time spent being on call during rest 

breaks is not considered duty-free). 

6. My firm also wrote an Amicus brief on behalf of CAOC in the recent decision by the 

California Supreme Court in Williams v. Superior Court (2017) 3 Cal. 5th 531 (PAGA and 

wage and hour class action). 

7. My firm has been granted class certification in both state and federal courts.  

8. I am also Plaintiff’s counsel in a host of other class actions involving violations of 

California’s wage and hour laws. For example, I have been and am involved as counsel for 

plaintiffs in the following sampling of class action cases involving wage and hour violations 

under California law: Davis v. Apria Healthcare Group (Case No. 37-2015-00007743); 

Norona v. B&G Delivery System, Inc. (Case No. RG1577005); Perez v. City of San Diego 

(Case No. 37-2014-00016621); Cuellar-Ramirez v. US Foods, Inc. (Case No. RG15770766); 
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Peron v. The Vons Companies, Inc. (Case No. 15-cv-01567-L-JMA); Hilderbrand v. LinkUs 

Enterprises, LLC (Case No. DR150155); Belton v. Pacific Pulmonary Services (Case No. 

CGC-15-547564); Medina  v. Central Cal Transportation, Inc. (Case No. RG15770011); Eure 

v. Dotson v. Asbury Environmental Services (Case No. RG16842620); Spikes v. Bear 

Trucking, Inc. (Case No. 16CECG02389); Reynoso v. Benjamin’s Transfer, Inc. (Case No. 

FCS048845); Montes v. Coram Specialty Infusion Services, Inc. (Case No. 37-2016-

00028950-CU-OE-CTL); Rodriguez v. Delta Sierra Beverage, LLC (Case No. 34-2017-

00206727); Clavel v. La Jolla Beach & Tennis Club, Inc. (Case No. 37-2017-00004802-CU-

OE-CTL); Martin v. Sysco Central California, Inc. (Case No. 9000052). 

9. Mara Law Firm, PC (formerly The Turley & Mara Law Firm, APLC) devotes a significant 

portion of its practice specifically to wage and hour class actions. A majority of the cases I 

handle are wage and hour class actions and actions filed pursuant to the Private Attorneys 

General Act of 2004 (“PAGA”). Mr. Crawford solely handles wage and hour class actions and 

PAGA actions. Mara Law Firm, PC, has been appointed class counsel in numerous federal 

and state class actions. Mara Law Firm, PC, and its lawyers have handled over three hundred 

and fifty (350) class action and PAGA lawsuits. Mara Law Firm, PC, and its lawyers have 

successfully settled over one hundred (100) cases over a period of approximately fifteen (15) 

years, resulting in the recovery of millions of dollars for class members. 

10. Mara Law Firm, PC, is well versed in wage and hour class action law. Specifically, Mara Law 

Firm, PC, has obtained class certification and has been certified as class counsel in the 

following cases: Mario Norona v. B&G Delivery System, Inc. (Sacramento County Superior 

Court, Case No. 34-2015-00186826-CU-OE-GDS); Jerald Schroeder v. YRC, Inc.; YRC 

Worldwide, Inc. (Central District of California, Case No. 12-cv-01374-TJH); John Martin v. 

Sysco Corporation; Sysco Central California, Inc. (Eastern District of California, Case No. 

1:16-cv-00990-DAD-SAB); William Smith v. Werner Enterprises, Inc. d/b/a C.L. Werner, Inc. 

(District of Nebraska, Case No. 8:15-cv-287); Thomas Perez v. City of San Diego (San Diego 

County Superior Court, Case No. 37-2014-00016621-CU-OE-CTL), and Miguel Hernandez v. 

MJ Industries, Inc.; MJ Tank Lines, Inc. (San Diego County Superior Court, Case No. 37-
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2017-00003218-CU-OE-CTL). 

11. In addition, Mara Law Firm, PC, filed and fully briefed class certification motions before the 

following cases were settled: Alton Davis v. Apria Healthcare Group, Inc. (San Diego County 

Superior Court, Case No. 37-2014-00004724); Rick Frieri v. Sysco Corporation; Sysco San 

Diego, Inc. (Southern District of California, Case No. 16-cv-1432-JLS-NLS); Alberto Solano 

and Damon Randall v. Professional Auto Transport, Inc. (San Bernardino County Superior 

Court, Case No. CIVDS1619020); Richard Terry v. Hoovestol, Inc. (Northern District of 

California, Case No. 3:16-cv-05183-JST); and Kristina McConville v. Renzenberger, Inc. 

(Central District of California, Case No. 2:17-cv-02972-FMO-JC). 

12. I have litigated over three hundred and fifty (350) class action and PAGA lawsuits. I have 

been litigating wage and hour class action lawsuits for approximately sixteen (16) years. I 

graduated from California Western School of Law and was admitted to practice law in 

California in May 2004. I primarily handle wage and hour class actions and PAGA actions. I 

am the president of Mara Law Firm, PC.  

13. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp. (San Diego County Superior 

Court, Case No. GIC834348) which was the underlying case in the California Supreme 

Court’s landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 

1004, in which the California Supreme Court delineated the scope of employer obligations to 

provide, and employee rights to receive, meal and rest periods under California law. I also 

wrote the Amicus Curiae brief on behalf of Consumer Attorneys of California (“CAOC”) in 

the decision by the California Supreme Court in Augustus v. ABM Security Services, Inc. 

(2016) 2 Cal.5th 257 (rest breaks must be duty-free and time spent being on call during rest 

breaks is not considered duty-free). I also wrote the Amicus Curiae brief on behalf of CAOC 

in the matter currently pending before the California Supreme Court, Frlekin v. Apple, Inc. 

(Cal. S. Ct. No. S243805). 

14. I oversee all aspects of the class action and PAGA action cases Mara Law Firm, PC, handles. 

I also write a wide range of motions and argue at a wide range of hearings. I review and edit 

motions written by the associates at Mara Law Firm, PC; develop strategies with associates at 
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Mara Law Firm, PC, in how to best litigate each case; review and edit discovery that is sent 

out to employers; review and edit clients’ discovery responses; draft and revise complaints; 

draft and revise retainers sent to clients; communicate with clients; communicate with class 

members; communicate with defense counsel; communicate with co-counsel; review 

documents produced by employers; conduct investigations into potential cases; research and 

stay up to date in relevant law; attend mediations; draft, review, and revise settlement 

agreements; and oversee all day to day matters in cases. 

15. I have been named as class counsel in the following certified cases as a result of the court 

granting a motion for class certification: Mario Norona v. B&G Delivery System, Inc. 

(Sacramento County Superior Court, Case No. 34-2015-00186826-CU-OE-GDS); Jerald 

Schroeder v. YRC, Inc.; YRC Worldwide, Inc. (Central District of California, Case No. 12-cv-

01374-TJH); John Martin v. Sysco Corporation; Sysco Central California, Inc. (Eastern 

District of California, Case No. 1:16-cv-00990-DAD-SAB); William Smith v. Werner 

Enterprises, Inc. d/b/a C.L. Werner, Inc. (District of Nebraska, Case No. 8:15-cv-287); 

Thomas Perez v. City of San Diego (San Diego County Superior Court, Case No. 37-2014-

00016621-CU-OE-CTL); and Miguel Hernandez v. MJ Industries, Inc.; MJ Tank Lines, Inc. 

(San Diego County Superior Court, Case No. 37-2017-00003218-CU-OE-CTL). 

16. Matthew Crawford is an associate at the Mara Law Firm. Mr. Crawford has been a member of 

the California Bar since 2016. Mr. Crawford received his training in wage and hour class 

action and PAGA lawsuits while at Mara Law Firm, PC. Mr. Crawford routinely writes and 

opposes motions and argues at hearings, drafts and revises discovery propounded on 

employers; communicates with clients; communicates with class members; communicates 

with defense counsel; drafts and revises notices to the Labor and Workforce Development 

Agency pursuant to the PAGA; creates exhibits for use in cases; reviews documents produced 

by employers; deposes employer witnesses; defends client depositions; attends mediations; 

drafts, reviews, and revises settlement agreements; drafts, reviews, and revises settlement 

approval motions; argues at hearings on settlement motions; and oversees day to day work. 

17. Tony Roberts was an associate at the Mara Law Firm. Mr. Roberts has been a member of the 
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California Bar since 2017. Mr. Roberts received his training in wage and hour class action and 

PAGA lawsuits while at Mara Law Firm, PC. Mr. Roberts routinely writes and opposes 

motions and argues at hearings, drafts and revises discovery propounded on employers; 

communicates with clients; communicates with class members; communicates with defense 

counsel; drafts and revises notices to the Labor and Workforce Development Agency pursuant 

to the PAGA; creates exhibits for use in cases; reviews documents produced by employers; 

deposes employer witnesses; defends client depositions; attends mediations; drafts, reviews, 

and revises settlement agreements; drafts, reviews, and revises settlement approval motions; 

argues at hearings on settlement motions; and oversees day to day work. 

18. I devoted 110 hours to this case. The following is a summary of my tasks and the activities I 

performed in this litigation: pre-filing investigation and legal research; initial communications 

with Plaintiff Maciel; interviews of aggrieved employees; research and investigation in 

California’s ever-evolving wage and hour laws regarding compensation, overtime, meal and 

rest periods, itemized wage statements, waiting time penalties, reimbursement of business 

expenses, etc.; investigation into Defendants’ pay-structures, policies, and, where applicable, 

for its non-exempt employees; meetings with Plaintiff Maciel; review and revise notice to the 

LWDA, draft and file pleadings; numerous inner-office conferences, conferences with co-

counsel, and conferences with Defendants’ counsel regarding a variety of issues throughout 

the litigation, mediation, and settlement; assist in drafting discovery requests for documents 

and information needed prior to mediation; analyze records produced by Defendants relating 

to its policies, pay-structures, and time keeping; review and revise mediation brief and 

exposure model; prepare for and attend mediation; continued negotiation discussions with 

mediator and Defendants until settlement was reached; edit, review, and negotiate 

memorandum of understanding; edit, review, and negotiate long-form settlement agreement; 

draft, review, and edit approval motion; draft declaration in support of approval motion. 

19. My hourly rate is $750. Based on my hourly rate and the hours expended thus far (110), my 

fee is $82,500, which was reasonable and necessary to the successful litigation of this matter. 

20. Mr. Crawford devoted 47 hours to this case. The following is a summary of his tasks and 
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activities performed in the litigation of this matter: communicating with Plaintiff Maciel; 

numerous inner-office conferences, conferences with co-counsel, and conferences with 

Defendants’ counsel regarding a variety of issues throughout the litigation, mediation, and 

settlement; draft joint case management statements; attendance at case management 

conferences; draft and revise Second Amended Complaint and stipulation for leave to amend; 

draft, review, and revise settlement approval motion; review settlement approval paperwork; 

appear at settlement approval hearing. 

21. Mr. Crawford’s hourly rate is $500. Based on his hourly rate and the hours expended (47), his 

lodestar fee is $23,500, which was reasonable and necessary to the successful litigation of this 

matter. 

22. Mr. Roberts devoted 41 hours to this case. The following is a summary of his tasks and 

activities performed in the litigation of this matter: communicating with Plaintiff Maciel; draft 

notice to the LWDA; assist in drafting discovery requests for documents and information 

needed prior to mediation; analyze records produced by Defendants relating to its policies, 

pay-structures, and time keeping; review and revise mediation brief and exposure model; 

prepare for mediation; numerous inner-office conferences, conferences with co-counsel, and 

conferences with Defendants’ counsel regarding a variety of issues throughout the litigation, 

mediation, and settlement; draft joint case management statements; attendance at case 

management conferences. 

23. Mr. Robert’s hourly rate is $450. Based on his hourly rate and the hours expended (41), his 

lodestar fee is $18,450, which was reasonable and necessary to the successful litigation of this 

matter. 

24. In addition, my firm seeks reimbursement of the litigation costs and expenses of up to 

$3,042.18. These costs were all reasonable and necessary to the prosecution of this case and 

the results achieved and are fair, reasonable, and unopposed by Defendant. 

25. The proposed settlement is the product of serious, informed, non-collusive negotiations, has 

no obvious defects, does not improperly grant preferential treatment to the PAGA 

representative or segments of the aggrieved employees and falls within the range of fair and 
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reasonable settlements. I believe that this non-reversionary settlement is in the best interests of 

the settlement group as fair, reasonable, and adequate. Therefore, I recommend approval of 

the settlement. 

26. A true and correct copy of the Parties’ Joint Stipulation and Settlement Agreement 

(“Settlement Agreement”) is attached as Exhibit 1. 

27. A true and correct copy of the Summary of Time and Costs is attached hereto as Exhibit 2. 

28. A proposed settlement must be submitted to the LWDA. Cal. Lab. Code § 2699(l)(2). On 

January 4, 2020, Plaintiff uploaded the Settlement Agreement. A true and correct copy of the 

filing receipt from this upload is attached hereto as Exhibit 3. A true and correct copy of an 

email from the LWDA confirming that the upload was received is attached hereto as Exhibit 4. 

29. On June 30, 2020, Maciel provided written notice to the LWDA via online submission, with a 

copy by certified mail to Defendants Prime Communications, L.P., Spring Communications 

Holding, Inc., Spring Communications Parent, Inc., Prime Acquisition Company, LLC, Prime 

Communications of California, LLC, and Spring Communications Holding, LLC, notifying 

the LWDA that Maciel intended to pursue a PAGA claim based on Defendants’ alleged 

failure to: (1) pay straight time wages, minimum wages and overtime wages owed for off-the-

clock work; (2) properly calculate the regular rate of pay during those pay periods in which 

aggrieved employees had worked overtime hours and had been paid bonuses, commissions, or 

other forms of remuneration s; (3) provide all required meal periods; (4) provide all required 

rest breaks; (5) timely pay wages owed upon separation of employment; (6) provide accurate 

wage statements; (7) issue semi-monthly payments of wages; (8) adopt a compliant sick 

pay/paid time off policy; and (9) reimburse aggrieved employees for necessary business 

expenditures (uniforms, cell phone usage, and electricity). The LWDA did not respond to this 

letter or otherwise indicate that it intended to investigate Maciel’s allegations. A true and 

correct copy of Plaintiff Maciel’s notice is attached as Exhibit 5. 

30. On July 15, 2020, Ly provided written notice to the LWDA via online submission, with a 

copy by certified mail to Prime Comms Retail, LLC, notifying the LWDA that Ly intended to 

pursue a PAGA claim based on Defendants’ alleged failure to: (1)  pay straight time wages, 
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minimum wages and overtime wages owed for off-the-clock work (and auto-deduct during 

meal periods); (2) properly calculate the regular rate of pay during those pay periods in which 

aggrieved employees had worked overtime hours and had been paid bonuses, commissions, or 

other forms of remuneration; (3) provide all required meal periods; (4) provide all required 

rest breaks; (5) unlawful collection of wages because of the meal auto-deduct policy; (6) 

reimburse aggrieved employees for necessary business expenditures (uniforms and cell phone 

usage); (7) provide accurate wage statements; (8) issue semi-monthly payments of wages; (9) 

keep records showing payroll records and hours worked daily by the aggrieved employees; 

and (10) timely pay wages owed upon separation of employment. The LWDA did not respond 

to this letter or otherwise indicate that it intended to investigate Ly’s allegations. A true and 

correct copy of Plaintiff Laciel’s notice is attached as Exhibit 6. 

31. A true and correct copy of Plaintiff Laciel’s amended notice is attached as Exhibit 7. 

32. On May 21, 2019, Palacios filed a PAGA-only lawsuit in Riverside County Superior Court, 

Case No. RIC 1902996 (the “Palacios Action”) based on his PAGA notice dated March 19, 

2019, and filed an amended complaint on March 17, 2020, dismissing prior-named defendants 

GameStop Corp. dba GameStop Corp and Cesar Yanez-Canton and amending claims for 

victim specific relief under Labor Code sections 558 and 1197.1 in light of the California 

Supreme Court’s decision in ZB, N.A.v. Superior Court of San Diego County (2019) 8 Cal.5th 

175. On July 10, 2020, Ly filed a class action in Sacramento County Superior Court, Case No. 

34-202000281668 (the “Ly Action”); on November 10, 2020, Ly amended her complaint to 

include a PAGA cause of action based on her PAGA notice dated June 30, 2020. On 

September 9, 2020, Maciel filed a PAGA-only action in San Diego County Superior Court, 

Case No. 37-2020-00031569-CU-OE-CTL (the “Maciel Action”) based on her PAGA notice 

dated July 15, 2020. 

33. In conjunction with this settlement, the parties stipulated to the filing of a Second Amended 

Complaint in the Ly Action to consolidate the matters for settlement purposes, which was 

filed on August 25, 2021. 

34. Through discovery, Plaintiffs sought numerous documents and substantial amounts of data 
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that were needed to evaluate the case. These documents included requests for time and wage 

records for the Aggrieved Employees, employee handbooks in place during the statutory 

period, any policies regarding meal breaks, rest breaks, the payment of wages, and employee 

training in place during the statutory period. Plaintiffs also requested data surrounding the 

number of shifts, workweeks, and pay periods worked by the Aggrieved Employees during 

the relevant time period, to establish a potential exposure model. 

35. After the Parties had agreed to attend mediation, Defendants produced hundreds of pages of 

documents and thousands of lines of data, including time and payroll records, employee 

handbooks, and other employee policies. Furthermore, Plaintiffs reviewed data relating to the 

size and scope of the Aggrieved Employees that permitted an evaluation of Plaintiffs’ state-

wide claims. 

36. On April 9, 2021, the Parties attended mediation with the respected wage and hour mediator 

Lynn Frank. The matter did not settle at this mediation. However, the Parties continued 

settlement negotiations with the assistance of Ms. Frank. After these continued arm’s-length 

negotiations, the Parties reached an agreement in principle. Thereafter, the Parties drafted and 

signed a Memorandum of Understanding, detailing the principal settlement terms, which were 

later memorialized in the Settlement Agreement the Parties now ask the Court to approve. 

37. Here, Plaintiffs contend that Defendants required Plaintiffs and the Aggrieved Employees to 

spend many hours after they had already clocked out performing duties for their employer 

which therefore subjected them to their employer’s control, such as answering texts, emails, 

and/or GroupMe application chats. These mandatory work tasks were performed off the clock, 

and as a result, Plaintiffs and the Aggrieved Employees were not compensated for this time. 

38. Defendants argue that beyond the limited accusations of Plaintiffs, there is no evidence that 

Aggrieved Employees performed any work-related tasks for which they were not 

compensated. Defendants claim that it has strict policies prohibiting off the clock work and 

requiring that all work time must be recorded.  Defendants further contends that there is no 

evidence of any kind of uniform practice or policy for employees to perform work off the 

clock, and, in fact, Defendants have uniform practices and policies forbidding employees from 
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working off the clock. 

39. Plaintiffs contend Defendants paid commissions and bonus but did not factor these extra 

forms of remuneration into the regular rate of pay for purposes of calculating overtime 

compensation. Plaintiff alleges that it appears from the data provided that Defendants simply 

multiplied the Aggrieved Employees’ base rates of pay by one-half to calculate the overtime 

rate and did not recalculate the base rate as a regular rate of pay. Therefore, Plaintiffs argue 

that Aggrieved Employees who received commissions and bonuses are owed additional 

overtime compensation in the pay period these payments were received. 

40. Defendants contend they properly paid the Aggrieved Employees overtime wages for all 

overtime hours worked.  More specifically, Defendants contend they properly included 

bonuses and commissions when calculating the Aggrieved Employees’ regular rates of pay, 

and therefore all overtime pay was properly calculated and paid. Defendants contend that 

although the bonuses and commission payments were one lump sum on the Aggrieved 

Employees’ wage statements, this sum includes both the commission amount and the 

additional overtime wages owed. Said differently, Defendants issued one payment to 

employees that includes both the commission or bonus amount being paid as well as the 

additional overtime wages owed based upon the regular rate of pay. Defendants contend its 

expert’s analysis confirms this. Defendants further contends that it is unaware of any case law 

that states overtime wages based upon the regular rate of pay must be paid separate and apart 

from the shift differential or bonus payment. Defendants therefore contend that Plaintiffs’ 

overtime claims have no merit whatsoever because the additional overtime wages were paid to 

the Aggrieved Employees and Plaintiffs cannot show otherwise. 

41. From the data provided by Defendants, Plaintiffs’ expert was able to determine that in 50.9% 

of all pay periods at issue at the time of mediation, Defendants’ records reflected a meal 

period for an Aggrieved Employee that was either shorter than 30 minutes, provided late (after 

the end of the 5th hour of work), or not at all. When an employer fails to provide time records 

showing a meal break was taken in compliance with California law, a rebuttable presumption 

arises that the employee was not offered such a break. Donohue v. AMN Services, LLC (2021) 
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11 Cal.5th 58, 74–76. Plaintiffs contend that Defendants have no evidence that would permit 

them to rebut the presumption that the Aggrieved Employees were not provided with meal 

periods in compliance with California law during the majority of the pay periods at issue, and 

that Plaintiffs would be successful in bringing a motion for summary judgment on the issue. 

42. Defendants state they provide Aggrieved Employees with meal periods compliant with 

California law and Brinker, and that it clearly communicates to Aggrieved Employees these 

rights. Defendants point out that under Brinker, they need not police the Aggrieved 

Employees and whether they actually take compliant meal periods, and that their obligation 

under the law is satisfied simply when they provide and make available those meal periods. 

Defendants further argue that they would be able to produce numerous valid meal period 

waivers that would account for many of the “violations” complained of and would also be 

able to provide declarations from numerous Aggrieved Employees explaining that it was their 

individual choice to take a short or late meal period, or that they decided not to take one at all. 

Because each employee would have to testify as to these issues, individual issues would 

render any PAGA trial unmanageable.  

43. Here, Plaintiffs maintain that Defendants do not have any formal written meal or rest period 

policies. Plaintiffs contend that Defendants’ lack of a written rest period policy authorizing 

breaks is a de facto violation under Brinker and its progeny. Furthermore, Plaintiffs contend 

that Defendants actively discourage the Aggrieved Employees from taking rest periods and 

tells them they shouldn’t take them at all. Defendants sole concern is for the profit margins of 

its business, not for the well-being of its employees. Even if the Aggrieved Employees are 

able at some point in their shift are able to manage some semblance of a rest period, they 

certainly are not provided with, nor are they able to, take a 10-minute rest period for every 

four hours worked or major fraction thereof.  

44. Defendants argue that the Aggrieved Employees were unquestionably provided with legally 

compliant rest periods. First, Defendant points out that nothing under California law requires 

an employer to adopt a written rest period policy, only that such rest periods be provided in 

the manner required under Brinker and Augustus. Second, Defendants argue that they never 
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restrict the Aggrieved Employees from taking compliant rest periods. Defendants claim that 

they have no policy or practice that prevents the Aggrieved Employees from taking rest 

periods in compliance with California law, that no one is disciplined for taking rest periods, 

and that any PAGA trial would be unmanageable because the Court would have to ask each 

and every Aggrieved Employee whether they thought they were not permitted to take rest 

breaks. 

45. Plaintiffs further contend that Defendants’ wage statements fail to properly itemize the total 

hours worked, making it impossible to promptly and easily determine the actual regular hours 

and overtime hours each Aggrieved Employee worked during the pay period. Plaintiffs allege 

that Defendants’ wage statements list an incorrect total combined regular and overtime hours 

worked. Actually adding an Aggrieved Employees’ regular and overtime hours together yields 

a different result than what is on the wage statement. 

46. Defendants argue that the holding in Hernandez v. BCI Coca-Cola Bottling Co. (9th Cir. 

2014) 554 Fed. Appx. 661, 662 refutes this argument and is more applicable to the wage 

statements at issue. In Hernandez, the court granted summary judgment in the defendant 

employer’s favor. The Hernandez court found that that the plaintiff employee only needed to 

“subtract his regular hours from total hours to determine overtime hours worked during the 

pay period. Similarly, he can add the two component overtime rates to determine his overall 

overtime rate.” Hernandez, supra, 554 Fed. App. at 662. Just as in Hernandez, the Aggrieved 

Employees can simply perform basic math, adding their regular hours worked and their 

overtime hours worked together to accurately determine how many hours they worked in the 

pay period. 

47. Plaintiffs also allege wage statement violations derivative of their claims for unpaid wages, 

the failure to provide meal periods, and the failure to provide rest periods. Should those claims 

fail, any claims for wage statement violations under this theory of liability would also fail. 

48. Plaintiff contends that Defendant fails to reimburse the Aggrieved Employees for business 

expenses associated with the use of their personal cell phones and maintaining their uniforms. 

As Defendants require the Aggrieved Employees to use their personal cell phones in the 
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discharge of their duties, tthe Aggrieved Employees incur reimbursable electricity costs for 

having to charge their personal cell phones at their residences and the for the payment of their 

monthly cell phone bill. The Aggrieved Employees are also required to purchase various 

items as a part of their uniforms, such as shirts, sweaters, and name tags, and are required to 

maintain uniforms and launder uniforms without reimbursement. 

49. Defendant refutes these allegations by pointing out that Defendant does, in fact, explicitly 

authorize the reimbursement of necessary business expenses. Furthermore, Defendant claims 

it actively discourages employees from using their personal cell phones for business purposes 

but permits such employees to do so should they so choose for their personal convenience. 

Thus, any employee’s use of their personal cell phone in the discharge of their duties is an 

individual choice, not one mandated by Defendant, and would not constitute a reimbursable 

business expense under California law. Additionally, Defendant contends that nothing the 

Aggrieved Employees are required to purchase for their uniforms is so out of the ordinary that 

Defendant would bear responsibility for those costs (see Townley v. BJ's Restaurants, 

Inc. (2019) 37 Cal.App.5th 179), nor do their uniforms require any special care or laundering 

that would prevent the Aggrieved Employees from just throwing it in with the rest of their 

laundry. 

50. Defendants maintain a “Sales Incentive Plan” that provides the Aggrieved Employees with 

commissions and/or bonuses based on sales goals and quotas reached. However, the document 

itself does not specify “the method by which the commissions shall be computed and paid.” 

Therefore, it does not comply with § 2751.  

51. Defendants deny these allegations and argue that the document is not silent on this point, 

clearly points the Aggrieved Employee to where they can obtain the information concerning 

the specific calculations of your commission and/or bonus, the products and services on which 

they are based, and applicable sales goals and quotas, which is readily available to the 

Aggrieved Employees at the time they are provided with the “Sales Incentive Plan.” Further, 

Defendants point out that Plaintiffs have not cited to any authority that stands for the 

proposition that contracts such as these must explicitly state the method by which 
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commissions are computed and paid as opposed to referencing a readily obtainable outside 

source. 

52. Here, Defendants sick leave policy directs employees to “Follow the Dependability and 

Attendance Policy.” This policy makes clear that Defendants expect all of its employees to be 

dependable, and issues like excessive absenteeism will be subject to disciplinary action up to 

and including termination of employment. Although Defendants policy provides exceptions 

for pre-approved time off and protected leaves of absence, referencing the attendance policy 

with respect to sick leave at the very minimum created confusion that employees could be 

disciplined for taking too much sick leave or requesting too much sick pay (that they had 

earned), but at worst, was Defendants intentionally discouraging the Aggrieved Employees of 

exercising their rights under California law. 

53. Defendants deny that their sick leave policy violates the law in any possible way. Defendants 

policy explicitly exempts pre-approved time off and protected leaves of absence, like paid sick 

leave, from its attendance policy. Defendant argues it is permitted to both have a compliant 

sick leave policy and maintain an attendance policy that punishes employees for violations 

outside of instances involving protected leaves of absence. Furthermore, Defendants contend 

that no employee has ever been punished for using their earned paid sick leave, and would be 

able to provide numerous declarations from the Aggrieved Employees stating that they did not 

read Defendants’ policies as discouraging them from taking their paid sick leave, any PAGA 

trial would be unmanageable, as the Court would have to ask every Aggrieved Employee how 

they interpreted the policies. 

54. Defendant also argues that should litigation continue, it will bring a motion challenging the 

manageability of trial as Defendant does not believe that this case can be tried manageably 

and will require the testimony of every individual aggrieved employee. Furthermore, while 

Defendant does not concede that any of its wage and hour policies are unlawful, Defendant 

claims that any challenges Plaintiff has posed to these policies are easily refuted by how they 

are implemented in practice; as a result, no Aggrieved Employee has suffered any damages.  

55. Plaintiff responds by pointing out that this is a PAGA action for civil penalties on behalf of 



 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 

 
 
 
 
 
 
 
  
 
 
  

 

DECLARATION OF DAVID MARA, ESQ.                          15                                             Case No. 34-2020-00281668 

 

 
 

 

the State of California, not a class action seeking redress for the individual damages suffered 

by class members. Whereas in a class action, injury and damages must be proven, albeit on a 

class-wide, not individualized basis - in a PAGA action, civil penalties can be assessed even 

where there is no injury suffered from an unlawful policy. 

56. Arguing, here, that Plaintiff will have to prove that employees actually suffered damages 

consistent with Defendant’s policies is nothing different than arguing that Plaintiff has to 

prove an unlawful policy and injury under it. After Kim v. Reins, that position is categorically 

false. Whereas, in a class action, injury would have to be proven, the PAGA action here for 

Defendant’s maintenance of unlawful policies is “not to redress employees’ injuries” under 

the policy. 

57. The settlement was reached as a result of arm’s-length negotiations. Though cordial and 

professional, the settlement negotiations have been, at all times, adversarial and non-collusive 

in nature. At the mediation and in the discussions that followed, counsel for the Parties 

conducted extensive arm’s length settlement negotiations until the settlement was reached. 

58. The Parties thoroughly investigated and evaluated the factual strengths and weaknesses before 

reaching the proposed settlement, and engaged in sufficient investigation, research and 

discovery to support the settlement. The significant amount of discovery, the production and 

analysis of hundreds of documents and thousands of lines of data, and protracted settlement 

negotiations through the mediations and in the discussions that followed were the substantial 

bases upon which the Parties’ “clear view of the strengths and weaknesses of their cases” was 

made possible. 

59. Based upon the data provided by Defendants prior to mediation, Plaintiffs had determined that 

there were approximately 2,281 Aggrieved Employees who worked approximately 67,751 pay 

periods from March 12, 2018, through April 9, 2021. 

60. The PAGA allows the private enforcement of certain California Labor Code sections relating 

to wage and hour violations. PAGA Section 2699(f)(2) reads, in part, as follows: 

[T]he civil penalty is one hundred dollars ($100) for each aggrieved employee per pay period 
for the initial violation and two hundred dollars ($200) for each aggrieved employee per pay 
period for each subsequent violation. 
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California courts have interpreted this language to require notice to the employer that an 

initial violation occurred before penalties for subsequent violations could be assessed. See 

Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1210. Under Amaral,  

“subsequent” has a special meaning within the California Labor Code that triggers heightened 

statutory penalties only after an employer has learned that its conduct violates the Labor 

Code—that is, pursuant to Amaral, courts may reject a purely chronological understanding of 

the term “subsequent” and interpret its use in California Labor Code to require that “the 

employer has been notified that it is violated a Labor Code provision” before higher penalties 

are triggered. Amaral, 163 Cal.App.4th at 1157, 1207–09. Thus, Defendant’s maximum 

exposure under §2699(f)(2) is $52,201,400: 

$100 x 1 PAGA Violation of Labor Code § 1194 x 67,751 pay periods = $6,775,100 

$100 x 1 PAGA Violation of Labor Code § 510 x 13,1881 pay periods = $1,318,800 

$100 x 1 PAGA Violation of Labor Code § 512 x 34,162 pay periods2 = $3,416,200 

$100 x 1 PAGA Violation of Labor Code § 226.7 x 66,603 pay periods3 = $6,660,300 

$100 x 1 PAGA Violation of Labor Code § 204 x 67,751 pay periods = $6,775,100 

$100 x 1 PAGA Violation of Labor Code § 226 x 67,751 pay periods = $6,775,100 

$100 x 1 PAGA Violation of Labor Code § 203 x 1,555 former employees = $155,500 

$100 x 1 PAGA Violation of Labor Code § 2802 x 67,751 pay periods = $6,775,100 

$100 x 1 PAGA Violation of Labor Code § 2751 x 67,751 pay periods = $6,775,100 

$100 x 1 PAGA Violation of Labor Code § 233 x 67,751 pay periods = $6,775,100 

Maximum Exposure= $52,201,400 

61. In exploring the settlement of any PAGA action, the critical fact that the Court is permitted 

discretion to award a “lesser amount than the maximum penalty amount” must be heavily 

taken into consideration. Lab. Code. § (e)(2). Unlike the underlying violations upon which the 

 
1 Plaintiffs’ expert identified 13,188 pay periods in which the company failed to pay the proper regular rate of pay 
affecting overtime premium wages. 
2 Plaintiffs’ expert identified 34,162 pay periods in which Defendants’ records evidenced noncompliant meal periods. 
3 Plaintiffs’ expert identified 66,603 pay periods in which Defendants’ records contained shifts exceeding 3.5 hours, 
triggering the requirement that a rest period be provided during that shift. 
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Plaintiffs seek to impose PAGA civil penalties, there is no set amount the Court must levy on 

an employer Defendant it finds to have violated the underlying claims. Under “the facts and 

circumstances of the particular case,” the Court is permitted wide discretion to slash civil 

penalty amounts. This discretion and how a particular court will exercise it is always an 

unknown variable in predicting the dollar outcome of any PAGA action when evaluating 

settlement. Under its wide discretion to award lesser amounts, a Court could side with the 

PAGA Plaintiffs’ claim and proof that the underlying Labor Code rights were violated but 

decide to substantially moderate the imposition of PAGA penalties for those violations. 

62. Based on this blind spot of how the Court would exercise its discretion in addition to the 

likelihood the Court would side with Plaintiffs on the underlying Labor Code violations, 

Plaintiffs necessarily and substantially had to discount the settlement value off of the full 

PAGA penalty amounts. As discussed earlier, Defendants argue its meal and rest policies and 

practices track the Labor Code and Wage Order requirements and the standards articulated in 

Brinker and Augustus. Likewise, Defendants argue it pays its employees for all time worked 

and has policies strictly prohibiting off-the-clock work of any kind. Further, Defendants argue 

it maintains a uniform policy and practice of reimbursing employees for business expenses, 

maintains a complaint sick leave policy, and maintains a lawful commission agreement. Thus, 

even if Defendants were proven wrong on these fronts and ultimately found to have violated 

the underlying Labor Code claims, the court could find a good faith reliance on Brinker, 

Augustus, and other governing authorities justifiably instructed Defendants’ actions and 

thereby impose a massive reduction of PAGA penalties akin to the Courts in Kaanaana and 

Carrington. 

63. Using the recent appellate decisions in Kaanaana and Carrington as a gauge of potential 

reduction of PAGA penalties in the event Plaintiffs were to prevail on proving violation of the 

underlying claims for meal/rest breaks, unpaid wages, and reimbursement of business 

expenses, Plaintiffs factored in an average of the reductions in those two cases in valuing the 

likely extent of PAGA exposure here, or 6.6% total PAGA exposure (Kaanaana – 13% and 

Carrington .2% divided by two equals 6.6%). Based on the 67,751 estimated pay periods 
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involved at mediation, a realistic exposure for PAGA penalties if Plaintiffs prevailed on the 

merits of proving underlying violations and after the Court’s reduction would be $3,445,292. 

64.  Good faith settlement negotiations, after considerable discovery, investigation, and litigation, 

necessarily had to focus on amounts far less than that realistic exposure. The proposed PAGA 

settlement here of $1,500,000, which takes into account the realistic exposure, the very real 

impediments of succeeding on the merits, the risk of further litigation, and, even if Plaintiffs 

succeeded on the merits, persuading against an even more robust discount than the average 

used here, reflects an appropriate, balanced, and reasonable settlement value of the PAGA 

claims. The settlement amount is 43.5% of the realistic value of the claims and fits squarely 

within the “remedial purpose” of PAGA of enforcing compliance with important employee 

protections in the Labor Code and Wage Order. 

65. Here, PAGA Counsel applies for an award of attorneys’ fees in the sum of $500,000 (which is 

33.33% of the GSA). The requested fee falls in the mid-range of percentage class fee awards, 

which commonly range from 20% to 50% of a common fund, and constitutes fair 

compensation for undertaking complex, risky, expensive, and time-consuming litigation on a 

contingent basis and compensates PAGA Counsel for their efforts, as well as the result 

achieved for the benefit of the State of California and the Aggrieved Employees. 

66. PAGA Counsel has worked 578.6 hours to date on this case and have calculated the lodestar 

fee on those hours at $398,174 at rates reflecting those currently earned in the marketplace, 

which would require a modest 1.26 multiplier. 

67. All of the work and tasks performed by PAGA Counsel were reasonable and necessary to the 

prosecution of this case and are reflected in the result achieved. 

68. As discussed above, this was a highly-contested matter which required a significant amount of 

time and labor. PAGA Counsel had to investigate and analyze hundreds of pages of 

documents and thousands of lines of data. In addition, PAGA Counsel had to marshal the 

evidence in a manner in which it could be adjudicated manageably on behalf of all the 

Aggrieved Employees, an endeavor which cannot be underscored. So often, lawyers unskilled 

in PAGA wage and hour cases do not pay attention to or put the work into how the evidence 
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must be presented for adjudication on a representative basis. Strong PAGA cases perish in the 

hands of inexperienced counsel because the case has not been worked up to succeed in 

demonstrating manageability. PAGA Counsel here has considerable experience in PAGA 

litigation and, from the beginning of the case, is marshalling the evidence with a sharp focus 

on representative proof needed for the matter to make it to trial. This case was no different. 

Throughout the matter, as evidence was being gathered through documents and witness 

interviews, Plaintiff were reducing the data to a “living trial plan.” This filtering of 

voluminous evidence into representative proof while keeping an eye on the merits of the 

litigation resulted in a considerable amount of attorney time and skill. 

69. Most importantly, all services were performed by PAGA Counsel on a contingent basis. Both 

California and federal courts recognize that attorneys should be compensated for taking on 

such contingent risks and provided with financial incentives to enforce important rights and 

protections like those at issue in this case. See, e.g., Vizcaino, 290 F.3d at 1051; Ketchum, 24 

Cal.4th at 1132-33. Here, PAGA Counsel bore the risk that, in spite of all of their efforts and 

skill employed, there may be no recovery. Thus, a risk multiplier is appropriate. 

70. PAGA Counsel’s hourly rates are between $450 and $795 and are in line with rates typically 

approved in wage and hour class action and PAGA litigation and which rates have been 

approved by Courts in California in the Los Angeles, Sacramento, San Francisco, Alameda, 

Orange and San Diego County Superior Courts. 

71. A true and correct copy of the Westlaw Court’s Express’s Legal Billing Report, Volume 14, 

Number 3, California Region for December 2012 is attached as Exhibit 8. 

72. A true and correct copy of the Declaration of Richard M. Pearl in Hohnbaum v. Brinker 

Restaurant Corp. SDSC GIC834348 is attached as Exhibit 9. 

73. A true and correct copy of the 2012 National Law Journal Survey of Hourly Billing Rates for 

Partners and Associates is attached as Exhibit 10. 

74. PAGA Counsel’s skill and experience support their hourly rates. Their practice is limited 

exclusively to litigation, focusing on the representation of employees in wage and hour class 

action and PAGA matters. As prominent attorneys in the field of wage and hour employment 
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litigation, Plaintiff’s counsel continually monitors the prevailing market rates charged by both 

defense and plaintiff law firms and set the billing rates of their attorneys and paralegals/law 

clerks to be consistent with the prevailing market rates in the private sector for attorneys and 

staff of comparable skill, qualifications and experience. Other wage and hour attorneys 

working as class counsel before California courts charge comparable if not higher rates. 

75. In determining a lodestar fee, reasonable hours include, in addition to time spent during 

litigation, the time spent before the action was filed, including time spent interviewing clients, 

investigating the facts and the law, and preparing the initial pleadings.4 Further, the fee award 

should include fees incurred to establish and defend the attorneys’ fee claim. PAGA Counsel 

has expended a total of 578.6 hours on this case. The work performed by PAGA Counsel in 

order to achieve a settlement that will provide valuable consideration to the State of California 

and the Aggrieved Employees is summarized by PAGA Counsel in the Mara Declaration 

submitted herewith. 

I hereby declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.    

 

Dated: October 22, 2021                 

 
                         
      David Mara, Esq.  

   
 

 
4 See New York Gaslight Club, Inc. v. Carey (1980) 447 U.S. 54, 62. 
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PAGA SETTLEMENT AGREEMENT AND RELEASE 

This PAGA Settlement Agreement and Release (“Agreement”) is entered into between 

plaintiffs Vivian Ly (“Ly”), Rene Palacios (“Palacios”), and Wendy Maciel (“Maciel”) 

(collectively, “Plaintiffs”) and defendants Prime Comms Retail, LLC; Spring Communications 

Holding, Inc. dba SC Spring Communications Holding, Inc.; Prime Communications of 

California, LLC; and Spring Communications Holdings, LLC (collectively, “Defendants”). 

Plaintiffs and Defendants are jointly referred to as “the Parties.” 

BACKGROUND 

On March 12, 2019, Palacios provided a written notice by online filing to the Labor 

Workforce Development Agency (“LWDA”), with a copy by certified mail to Defendant Spring 

Communications Holdings, Inc., dba SC Spring Communications Holdings, Inc., notifying the 

LWDA that Palacios intended to pursue a claim under the Labor Code Private Attorneys General 

Act of 2004 (“PAGA”) based on Defendants’ alleged failure to: (1) pay straight time wages, 

minimum wages and overtime wages owed for off-the-clock work; (2) properly calculate the 

regular rate of pay during those pay periods in which aggrieved employees had worked overtime 

hours and had been paid bonuses, commissions, or other forms of remuneration; (3) provide 

written commissions plans; (4) provide all required meal periods; (5) provide all required rest 

breaks; (6) reimburse aggrieved employees for necessary business expenditures (mileage); (7) 

provide accurate wage statements, on both a derivative and an independent basis; and (8) timely 

pay wages owed upon separation of employment. The LWDA did not respond to this letter or 

otherwise indicate that it intended to investigate Palacios’ allegations. 

On June 30, 2020, Maciel provided written notice to the LWDA via online submission, 

with a copy by certified mail to Defendants Prime Communications, L.P., Spring Communications 

Holding, Inc., Spring Communications Parent, Inc., Prime Acquisition Company, LLC, Prime 

Communications of California, LLC, and Spring Communications Holding, LLC, notifying the 

LWDA that Maciel intended to pursue a PAGA claim based on Defendants’ alleged failure to: (1)  

pay straight time wages, minimum wages and overtime wages owed for off-the-clock work; (2) 

properly calculate the regular rate of pay during those pay periods in which aggrieved employees 
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had worked overtime hours and had been paid bonuses, commissions, or other forms of 

remuneration s; (3) provide all required meal periods; (4) provide all required rest breaks; (5) 

timely pay wages owed upon separation of employment; (6) provide accurate wage statements; (7) 

issue semi-monthly payments of wages; (8) adopt a compliant sick pay/paid time off policy; and 

(9) reimburse aggrieved employees for necessary business expenditures (uniforms, cell phone 

usage, and electricity). The LWDA did not respond to this letter or otherwise indicate that it 

intended to investigate Maciel’s allegations. 

On July 15, 2020, Ly provided written notice to the LWDA via online submission, with a 

copy by certified mail to Prime Comms Retail, LLC, notifying the LWDA that Ly intended to 

pursue a PAGA claim based on Defendants’ alleged failure to: (1)  pay straight time wages, 

minimum wages and overtime wages owed for off-the-clock work (and auto-deduct during meal 

periods); (2) properly calculate the regular rate of pay during those pay periods in which aggrieved 

employees had worked overtime hours and had been paid bonuses, commissions, or other forms of 

remuneration; (3) provide all required meal periods; (4) provide all required rest breaks; (5) 

unlawful collection of wages because of the meal auto-deduct policy; (6) reimburse aggrieved 

employees for necessary business expenditures (uniforms and cell phone usage); (7) provide 

accurate wage statements; (8) issue semi-monthly payments of wages; (9) keep records showing 

payroll records and hours worked daily by the aggrieved employees; and (10) timely pay wages 

owed upon separation of employment. The LWDA did not respond to this letter or otherwise 

indicate that it intended to investigate Ly’s allegations. 

On May 21, 2019, Palacios filed a PAGA-only lawsuit in Riverside County Superior Court, 

Case No. RIC 1902996 (the “Palacios Action”) based on his PAGA notice dated March 19, 2019, 

and filed an amended complaint on March 17, 2020, dismissing prior-named defendants 

GameStop Corp. dba GameStop Corp and Cesar Yanez-Canton and amending claims for victim-

specific relief under Labor Code sections 558 and 1197.1 in light of the California Supreme 

Court’s decision in ZB, N.A. v. Superior Court of San Diego County (2019) 8 Cal.5th 175. On July 

10, 2020, Ly filed a class action in Sacramento County Superior Court, Case No. 34-2020-

00281668; on November 10, 2020, Ly amended her complaint to include a PAGA cause of action 
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based on her PAGA notice dated June 30, 2020. On September 9, 2020, Maciel filed a PAGA-only 

action in San Diego County Superior Court, Case No. 37-2020-00031569-CU-OE-CTL (the 

“Maciel Action”) based on her PAGA notice dated July 15, 2020. 

Plaintiff Palacios propounded initial discovery on defendant Spring Communications 

Holdings, Inc., and the Parties agreed to mediate the PAGA action with the Hon. Jay C. Gandhi 

(ret.) of JAMS on October 7, 2020. However, the mediation did not take place and Defendant 

substituted in new counsel, who notified counsel for Palacios of the Ly and Maciel matters.  

All Parties then agreed to pursue private mediation with Lynn S. Frank of Frank Feder 

Mediators. In advance of mediation, Defendants produced significant discovery informally for a 

representative sample of 93 aggrieved employees, plus the three representative plaintiffs. The 

mediation took place on April 9, 2021. Although the matter did not resolve at mediation, the 

Parties were able to reach this Agreement because of mediation and arm’s-length negotiations. 

Plaintiffs and their counsel believe this settlement is fair, reasonable, adequate, and in the 

best interests of the alleged aggrieved employees and the State of California. 

DEFINITIONS 

The following definitions are applicable to this Agreement.  Definitions contained 

elsewhere in this Agreement will also be effective. 

1. “Action” is the anticipated consolidated action, Vivian Ly v. Prime Comms Retail, 

LLC, et al., Sacramento County Superior Court, Case No. 34-2020-00281668. 

2. “Aggrieved Employees” are all current and former nonexempt persons employed 

by named Defendants in California at any time from March 12, 2018, through the date of approval 

of the PAGA settlement. Defendants’ personnel databases indicate that there are 2,281 Aggrieved 

Employees March 12, 2018, through November 20, 2020.  

3. “Agreement” means this PAGA Settlement Agreement and Release. 

4. “Consolidated Complaint” means the anticipated Second Amended Consolidated 

Complaint to be entered in the Ly action adding all Plaintiffs, all Defendants who employed 

allegedly aggrieved employees, and the additional theories for PAGA penalty claims from the 

Palacios and Maciel actions after Ly’s class allegations have been dismissed. The Consolidated 
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Complaint shall be a PAGA-only action.  Upon the filing of the Second Amended Consolidated 

Complaint, Plaintiff Palacios shall dismiss the Palacios Action without prejudice and Plaintiff 

Maciel shall dismiss the Maciel Action without prejudice, with both dismissals to be completed 

and granted before the motion for approval of this Settlement shall be filed.   

5. “Court” is the Sacramento County Superior Court. 

6. “Defendants” are Prime Comms Retail, LLC; Spring Communications Holding, 

Inc. dba SC Spring Communications Holding, Inc.; Prime Communications of California, LLC; 

and Spring Communications Holdings, LLC. 

7. “Effective Date” means the date the court approves this Settlement. 

8. “Employee Amount” means twenty-five percent (25%) of the PAGA Penalty Fund, 

which is to be paid to the Employees as described herein.  

9. “Gross Settlement Amount” means the total consideration of $1,500,000 for 

resolution of the Palacios, Ly, and Maciel PAGA actions. 

10. “Individual Settlement Payment” is the payment of $30,000 to Plaintiffs, $10,000 

to each named Plaintiff (Ly, Palacios, and Maciel) in consideration for Plaintiffs releasing their 

non-PAGA claims that could be pursued in arbitration, which will be paid from the Gross 

Settlement Amount. 

11. “Initial Payment” means payment of PAGA penalties to the Aggrieved Employees, 

Individual Settlement Payments, attorney’s fees and costs, and Settlement Administrator costs. 

12. “Judgment” is the order and judgment approving the Settlement in the Action. 

13. “LWDA” means the California Labor Workforce Development Agency. 

14. “PAGA Penalty Fund” means the Gross Settlement Amount less the Individual 

Settlement Payments, attorney’s fees and costs, and Settlement Administrator costs.  

15. “PAGA” means the Labor Code Private Attorneys General Act of 2004, California 

Labor Code § 2698, et seq. 

16. “PAGA Recovery Period” is the period from March 12, 2018, through the date of 

approval of the Settlement.  

17. “Pay Periods” means, for any Aggrieved Employee, the number of pay periods 
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during which he, she, or they worked at least part of one day for Defendants during the PAGA 

Recovery Period, as identified in Defendants’ personnel database. A pay period shall consist of 

two workweeks. 

18. “Plaintiffs” are Vivian Ly, René Palacios, and Wendy Maciel. 

19. “Plaintiffs’ Counsel” is David Yeremian & Associates, Inc., Law Offices of Kevin 

T. Barnes, Sansanowicz Law Group, P.C., the Law Offices of Raphael A. Katri, and Mara Law 

Firm, PC. 

20. “Secondary Payment” means payment of PAGA penalties to the LWDA, which 

shall be seventy-five percent (75%) of the PAGA Penalty Fund. 

21. “Settlement” is the settlement on the terms set forth in this Agreement. 

22. “Settlement Administrator” is Rust Consulting, Inc., a third-party settlement 

administrator approved by the Parties for the purposes of administering this Settlement. 

23. “Total Pay Periods” means the aggregate number of Pay Periods for all Aggrieved 

Employees during the PAGA Recovery Period.  Defendants’ personnel database indicates that 

there are approximately 67,751 Total Pay Periods from March 12, 2018 through April 9, 2021. 

TERMS OF THE AGREEMENT 

24. Non-Admission of Liability.  The Parties enter this Settlement to resolve the 

dispute that has arisen between them and to avoid the burden, expense, and risk of continued 

litigation.  In entering into this Settlement, Defendants do not admit, and specifically deny, that 

they violated any federal, state, or local law; violated any regulations or guidelines promulgated 

pursuant to any statute or any other applicable laws, regulations or legal requirements; breached 

any contract; violated or breached any duty; engaged in any misrepresentation or deception; or 

engaged in any other unlawful conduct with respect to the Aggrieved Employees. Neither this 

Settlement, nor any of its terms or provisions, nor any of the negotiations connected with it, will 

be construed as an admission or concession by Defendants of any such violations or failures to 

comply with any applicable law. Except as necessary in a proceeding to enforce the terms of this 

Settlement, this Settlement and its terms and provisions will not be offered or received as evidence 

in any action or proceeding to establish any liability or admission on the part of Defendants or to 
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establish the existence of any condition constituting a violation of, or a non-compliance with, 

federal, state, local or other applicable law. 

25. Monetary Consideration.  Defendants will pay a total of One Million, Five Hundred 

Thousand Dollars ($1,500,000) (the “Gross Settlement Amount”), on a non-reversionary basis, 

which shall be in full and final satisfaction of the following: all payments to Aggrieved 

Employees, the payment to the LWDA, Plaintiffs’ Counsel’s attorney’s fees and costs as approved 

by the Court, the Individual Settlement Payments, and the reasonable fees and costs of the 

Settlement Administrator. All amounts to be paid to the Settlement Administrator, Plaintiffs, their 

counsel, and the Aggrieved Employees shall be paid within 60 days of approval. All amounts to be 

paid to the LWDA shall be paid within one year of approval. 

a. Individual Settlement Payments. Plaintiffs shall be allocated $10,000 apiece 

from the Gross Settlement Amount as consideration for their individual non-PAGA claims, which 

could be pursued in arbitration. Each Individual Settlement Payment shall be allocated as thirty-

three percent (33%) wages, for which an IRS Form W-2 shall be issued and all applicable 

withholdings and payroll taxes taken, and sixty-seven percent (67%) attributed to interest and 

penalties, for which an IRS Form 1099 shall be issued and no withholdings will be taken. 

Plaintiffs will be solely and legally responsible to pay all applicable taxes on the payments made 

pursuant to this paragraph and will hold Defendants harmless from any claim or liability for taxes, 

penalties, or interest arising from the payments. 

26. Approval Procedure. 

a. Plaintiff Ly shall dismiss her class claims. Upon dismissal of the class 

claims, plaintiff Ly and defendant Prime Comms Retail, LLC shall stipulate for leave to amend 

Ly’s complaint with the Consolidated Complaint. Upon the filing of the Consolidated Complaint, 

the Parties shall immediately seek a hearing for Court approval of this Agreement. 

b. California Labor Code § 2699(l) requires that the Court review and approve 

any penalties sought as part of a proposed settlement agreement pursuant to PAGA. All amounts 

and procedures described in this Settlement Agreement herein will be subject to Court approval.  

Plaintiff will seek approval of the Settlement in Sacramento County Superior Court pursuant to 
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Labor Code § 2699. 

c. Concurrent with the filing of the motion for settlement approval: 

i. Plaintiffs’ Counsel will serve a copy of this Agreement and their 

motion for settlement approval on the LWDA pursuant to Labor Code § 2699(l)(2). 

ii. Plaintiffs’ Counsel will file a motion for an award of attorney’s fees 

of not more than 33.33 % of the Gross Settlement Amount in attorney’s fees, plus actual litigation 

costs of up to $30,000. Defendants will not oppose the reasonableness of these requests and will 

take no position on the motion. The Parties agree that the Court’s approval of attorney’s fees and 

costs is not a material condition of the Settlement and is to be considered by the Court separate 

and apart from the fairness, reasonableness, and adequacy of the Settlement. Plaintiffs and 

Plaintiffs’ Counsel will not have the right to revoke this Settlement in the event the Court does not 

approve the award of attorney’s fees and costs. However, Plaintiffs retain their right to appeal any 

decision by the Court regarding the award of attorney’s fees and costs.   

iii. The Parties will present an agreed form of a proposed Judgment to 

the Court for its consideration. The Court will enter a Judgment approved by it. 

d. Within ten (10) days after entry of Judgment, Plaintiffs’ Counsel will serve 

a copy of the Judgment on the LWDA pursuant to Labor Code section 2699(l)(3). 

e. If the Court does not approve the Settlement, the Parties shall request leave 

and jointly attempt to modify this Settlement to obtain the Court’s approval. If those efforts prove 

unsuccessful: (1) this Agreement will be void ab initio; (2) this Agreement, and all 

communications regarding this Agreement, will be inadmissible in any proceeding pursuant to 

California Evidence Code section 1152; and (3) the Parties will cooperate and take all necessary 

steps to reset the Action for trial. 

27. Distribution. 

a. No later than ten (10) calendar days after the Effective Date, Defendants’ 

counsel will email to the Settlement Administrator an electronic spreadsheet containing, for each 

Employee, his, her, or their name, last-known address, last-known telephone number, social 

security number, dates of employment, and number of Pay Periods from March 12, 2018, through 
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April 9, 2021, and through the date of approval as reflected in Defendants’ personnel database. 

Promptly after receiving the spreadsheet and prior to mailing any payments to the Aggrieved 

Employees, the Settlement Administrator will run the Aggrieved Employees’ addresses through 

the U.S. Postal Service’s National Change of Address database for information to update and 

correct any known or identifiable address changes.  

b. Promptly thereafter, but no later than forty-five (45) calendar days after the 

Effective Date, Defendants will wire the Initial Payment amount to the Settlement Administrator.  

c. No later than sixty (60) calendar days after the Effective Date, the 

Settlement Administrator will pay: (1) payments to Aggrieved Employees (to be allocated as 

described below) from the Employee Amount for civil penalties; (2) the Individual Settlement 

Payments to Plaintiffs; (3) the awarded attorney’s fees and costs to Plaintiffs’ Counsel; and (4) the 

awarded Settlement Administrator costs to the Settlement Administrator.  

d. No later than three hundred fifty (350) calendar days after the Effective 

Date, Defendants will wire the Secondary Payment to the Settlement Administrator. 

e. No later than three hundred sixty-five (365) calendar days after the 

Effective Date, the Settlement Administrator will pay the Secondary Payment to the LWDA. 

f. Defendants certify that the number of pay periods for all Aggrieved 

Employees from March 12, 2018 through April 9, 2021,  is 67,751 (the “Certified Pay Period 

Amount”).  If the actual number of pay periods for all Aggrieved Employees from March 12, 2018 

through April 9, 2021 should exceed the Certified Pay Period Amount by more than five percent 

(5%), such that the total number of pay periods through April 9, 2021 submitted to the Claims 

Administrator exceeds 71,140 pay periods, Plaintiffs in their sole discretion shall be able to void 

this Agreement. 

g. Because this is a PAGA settlement and not a class action, the Parties agree 

that Aggrieved Employees do not have the right to exclude themselves from the Settlement. Upon 

the Effective Date, the Aggrieved Employees will be bound by the terms of the Settlement, 

regardless of whether they negotiate their settlement checks. The Parties further agree that, absent 

an order by the Court granting leave to intervene, Aggrieved Employees do not have standing to 



 

 - 9 -  
PAGA SETTLEMENT AGREEMENT AND RELEASE 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

object to the Settlement or appeal any Judgment. 

h. The Settlement Administrator will allocate the Employee Amount to each 

Aggrieved Employee on a pro rata basis, based on that individual’s Pay Periods divided by the 

Total Pay Periods. 

i. No later than sixty (60) days after the Effective Date, the Settlement 

Administrator will mail a settlement check, along with a letter (a proposed draft is attached hereto 

as Exhibit A) explaining the settlement payment, to each Aggrieved Employee. If any settlement 

check is returned as undeliverable, the Settlement Administrator will use reasonable skip-trace 

methods to locate a new address. If any Aggrieved Employees does not cash his, her, or their 

settlement check after 180 days has lapsed after the Effective Date, those funds will be deposited 

with a mutually agreed upon cy pres. No residual will revert to Defendants under any 

circumstance.  

j. The entirety of the payments to the LWDA and the Aggrieved Employees 

will be treated as civil penalties for purposes of IRS reporting, for which IRS Forms 1099-MISC 

will be issued. All Parties represent they have not received, and will not rely on, advice or 

representations from other Parties or their agents regarding the tax treatment of payments under 

this Settlement. 

k. The payments made to the Aggrieved Employees under this Agreement, as 

well as any other payments made pursuant to this Settlement, will not be utilized to calculate any 

additional benefits under any benefit plans for which any Aggrieved Employee may be eligible, 

including, but not limited to: (i) profit-sharing plans, (ii) bonus plans, (iii) 401(k) plans, (iv) stock 

purchase plans, (v) vacation plans, (vi) sick leave plans, (vii) PTO plans, and (viii) any other 

benefit plan. Rather, it is the Parties’ intention that this Agreement will not affect any rights, 

contributions, or amounts to which any Aggrieved Employee may be entitled under any benefit 

plans. 

l. The Settlement Administrator will be paid for the reasonable costs of 

administration of the Settlement and calculation and distribution of payments, up to a maximum of 

$30,000. These costs, which will be paid from the Gross Settlement Amount, will include, inter 
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alia, the required tax reporting on settlement payments, the issuing to Plaintiffs, Aggrieved 

Employees, and Plaintiffs’ Counsel any 1099 and/or other tax forms as may be required by law for 

all amounts paid pursuant to this Agreement, preparing, distributing, and tracking settlement check 

letters to Aggrieved Employees, calculating and distributing all payments to be made pursuant to 

the Settlement, calculating and making the payments with respect to Defendants’ share of payroll 

taxes on the individual settlement payment (if any), and providing reports and declarations.   

28. Release.   

a. Upon the Effective Date, Plaintiffs, the State of California, and all the 

Aggrieved Employees, fully release and discharge Defendants, and each of their officers, 

directors, employees, agents, shareholders, parents, subsidiaries, insurers, representatives, 

successors, assigns, and attorneys (“Releasees”) from any and all claims, rights, or causes of 

action for civil penalties, attorney’s fees, and costs under California Labor Code sections 2698, et 

seq. predicated on the alleged California Labor Code violations (including California Labor Code 

§§ 201, 202, 203,204, 210, 221, 226, 226.3, 226.7, 233, 234, 246, 246.5, 510, 512, 558, 558.1, 

1174, 1174.5, 1182.12, 1185, 1194, 1194.2, 1197, 1197.1, 1198, 1199, 2751, and 2802) either: (i) 

asserted in the Consolidated Complaint, or (ii) arising from, or derivative of, the claims or 

allegations asserted in the Plaintiffs’ written notices to the LWDA, complaints, and Consolidated 

Complaint (“Released Claims”). The Released Claims include all claims for penalties, attorney’s 

fees, litigation costs, interest, and any other relief available under PAGA as well as claims under 

the Industrial Welfare Commission Wage Orders or other regulations or provisions of law 

Plaintiffs allege in the Consolidated Complaint or alleged in their respective PAGA notices. The 

period of this Release shall be for the PAGA Recovery Period. The res judicata effect of the 

Judgment will be the same as that of the Release. This waiver and release will be final and binding 

on the Effective Date and will have every preclusive effect permitted by law. 

b. On the Effective Date, and as a condition of receiving any portion of the 

Individual Settlement Payments, Plaintiffs will agree to the additional following General Release: 

In consideration of Defendants’ promises and agreements as set forth herein, Plaintiffs hereby 

fully release Defendants from any and all Released Claims and also generally release and 
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discharge Defendants from any and all claims, demands, obligations, causes of action, rights, or 

liabilities of any kind which have been or could have been asserted against Defendants arising 

before the signing of this Agreement. This general release includes, but is not limited to claims 

arising out of or relating to Plaintiffs’ employment by Defendants, including but not limited to any 

and all claims for violation of any section of the California Labor Code and/or Wage Orders; 

violation of the Fair Labor Standards Act (“FLSA”); failure to pay wages, benefits, vacation pay, 

severance pay, final pay, or other compensation of any sort; fraud; intentional or negligent 

misrepresentation; breach of contract; promissory estoppel; retaliation; violation of public policy; 

breach of implied covenant of good faith and fair dealing; defamation; unlawful effort to prevent 

employment; sexual harassment; discrimination on the basis of race, color, sex, national origin, 

ancestry, religion, age, disability, handicap, medical condition, marital status or any other 

protected class; any claim under the Fair Credit Reporting Act, California Consumer Credit 

Reporting Agencies Act, California Investigative Consumer Reporting Agencies Act, or other laws 

regarding background checks; any claim under Title VII of the Civil Rights Act of 1964 (Title VII, 

as amended), 42 U.S.C. §§ 2000, et seq.; the Americans with Disabilities Act (“ADA”), the Age 

Discrimination in Employment Act (“ADEA”), the Older Workers Benefit Protection Act 

(“OWBPA”), 29 U.S.C. § 626(f); the California Fair Employment and Housing Act (“FEHA”), or 

California Government Code §§ 12940 et seq.; violation of the Consolidated Omnibus Budget 

Reconciliation Act of 1985 (“COBRA”); violation of the Occupational Safety and Health Act 

(“OSHA”) or any other health and/or safety laws, statutes or regulations; violation of the 

Employment Retirement Income Security Act of 1974 (“ERISA”); violation of the Internal 

Revenue Code; any other claim arising from employment; or other common law or tort matters 

and all other claims under federal, state, or local law. This release specifically includes all claims, 

demands, obligations and/or causes of action for damages, restitution, penalties, injunctive or 

equitable relief, interest, and attorney’s fees and costs (except provided by the Settlement 

Agreement) relating to or in any way connected with the matters referred to herein, whether 

known or suspected to exist or specifically or particularly described herein.  Specifically, Plaintiffs 

waive all rights and benefits afforded by California Civil Code Section 1542, which provides: 



 

 - 12 -  
PAGA SETTLEMENT AGREEMENT AND RELEASE 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR 

OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR 

HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN 

BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 

SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 

29. Miscellaneous. 

a. The Parties and their respective counsel will maintain the Agreement as 

confidential and not publicly disclose the same (including electronically, by way of any web page, 

blog, tweet, social media, or other electronic means) except for the specific exceptions stated 

herein or as ordered by the Court. This provision shall not apply to or limit the public filing of 

motions or other case materials in the Action related to seeking and obtaining Court approval of 

the Settlement, attorney’s fees and costs of Plaintiffs’ Counsel, and the other relief set forth in this 

Settlement. The Parties understand and agree that there may be media coverage of the settlement 

not initiated by Plaintiff or Defendants, directly or indirectly, because of the public filings. 

Notwithstanding the foregoing, both before and following the execution of this Agreement by the 

Parties and their respective counsel, the Parties agree that no party shall issue any press release to 

the news media, nor shall any party communicate in any way with news media concerning the 

Settlement or the Action except in response to specific questions, which responses shall be limited 

to a statement that “this litigation has been resolved to the satisfaction of all Parties” and then refer 

media to court filings. Plaintiffs’ Counsel may also refer to this Settlement, after the filing of the 

motion for settlement approval, in other court filings where prior experience is discussed. Nothing 

in this paragraph shall prevent Defendants from disclosing and discussing information concerning 

the Settlement prior to the filing of the settlement approval motion either internally among 

company management or to the extent that Defendants believe that doing so is required under 

applicable laws, rules, or regulations, such as in public filings or in communicating with investors. 

Nothing in this paragraph shall restrict Defendants from communicating with its current 

employees about its pay practices or any changes thereto. Nothing in this paragraph shall restrict 

Plaintiffs’ Counsel from communicating with Aggrieved Employees about the Settlement in their 



 

 - 13 -  
PAGA SETTLEMENT AGREEMENT AND RELEASE 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

role as Plaintiffs’ Counsel or limit the right of Defendants to disclose the terms and circumstances 

of the settlement to employees who have responsibility for overseeing or managing Defendants’ 

litigation, law firms that represent Defendants, or persons who have an obligation to be informed 

about Defendants’ litigation. For purposes of this section, media includes all print and digital 

media, including but not limited to newspapers, newsletters, magazines, articles, radio, blogs, 

websites, and social media sites. 

b. The Parties agree to fully cooperate with each other to accomplish the terms 

of this Agreement, including but not limited to executing such documents as may be reasonably 

necessary to implement the terms of the Settlement. 

c. The Parties agree that the terms and conditions of this Agreement are the 

result of lengthy, intensive, arm’s-length negotiations between the Parties and that this Agreement 

shall not be construed in favor of or against any of the Parties by reason of their participation in 

the drafting of this Agreement. The Parties acknowledge that they have been represented by 

counsel throughout all negotiations that preceded the execution of this Agreement, and that this 

Agreement has been executed with the consent and advice of counsel. 

d. Except as set forth above, if the Court or, in the event of an appeal, any 

appellate court modifies any material aspect of this Settlement, including but not limited to any 

judicial findings included therein, Plaintiffs or Defendants may terminate this Settlement as set 

forth below. The Parties acknowledge and agree that any modification to the terms of this 

Settlement relating to the scope of the release, or to Defendants’ financial obligations, shall be 

deemed a material modification constituting grounds for cancellation or termination of the 

Settlement. Within fifteen (15) days of the Settlement Administrator receiving notice from any 

party of such termination or failure, the Settlement Administrator shall provide the Parties with a 

report of all Settlement Administrator Costs incurred. The party terminating the Settlement will be 

responsible for paying any Settlement Administrator Costs already incurred. If the Parties 

mutually terminate the Settlement, Plaintiffs will be responsible for paying fifty percent (50%) of 

any Settlement Administrator Costs already incurred and Defendants will be responsible for 

paying fifty percent (50%) of any Settlement Administrator Costs already incurred. 
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e. This Agreement shall be subject to and governed by the laws of the State of 

California and subject to the exclusive and continuing jurisdiction of the Sacramento County 

Superior Court pursuant to Code of Civil Procedure section 664.6. After entry of judgment, the 

Court will have exclusive and continuing jurisdiction solely for purposes of addressing settlement 

administration matters and such post-judgment matters as may be appropriate under court rules or 

as set forth in this Agreement. 

f. This Agreement may not be changed, altered, or modified, except in writing 

and signed by counsel for the Parties and approved by the Court. 

g. This Agreement contains the entire agreement between the Parties 

concerning the subject matter hereof and supersedes all prior and contemporaneous agreements 

and understandings, whether oral or written. 

h. The Parties and their counsel represent, covenant, and warrant that they 

have not directly or indirectly assigned, transferred, or purported to assign or transfer to any 

person or entity any portion of any liability, claim, demand, action, cause of action or right herein 

released and discharged. 

i. This Agreement shall be binding upon and inure to the benefit of the Parties 

and their respective heirs, trustees, executors, administrators, successors and assigns. 

j. This Agreement may be executed in counterparts. All executed counterparts 

and each of them, including facsimile, electronic and scanned copies of the signature page, will be 

deemed to be one and the same instrument. The individuals signing below warrant that they have 

authority to enter into this Agreement on behalf of the party for which that individual signs. 

k. The Parties agree to waive appeals, except as explicitly stated herein. 

However, either party may appeal any court order that materially alters the Agreement’s terms. 

l. No waiver of any condition or covenant contained in this Agreement or 

failure to exercise a right or remedy by any of the Parties hereto will be considered to imply or 

constitute a further waiver by such party of the same or any other condition, covenant, right or 

remedy. 

m. In the event of any breach of this Agreement, or any dispute arising from or 
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relating to the interpretation of or performance under this Agreement, the prevailing party in such 

dispute will be entitled to its reasonable costs and attorney’s fees. 

 

IN WITNESS THEREOF, the Parties have caused this Agreement to be executed as of the 

date below. 

SIGNATURES 

READ CAREFULLY BEFORE SIGNING 

 

 
 
 
Dated:  ____________, 2021 
 

PLAINTIFFS 
 
 
By   

Plaintiff/Representative Vivian Ly 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative René Palacios 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative Wendy Maciel 
 
 
 
 
 
Dated:  ____________, 2021 
 
 

DEFENDANTS 
 
 
By   

Company Representative 
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relating to the interpretation of or performance under this Agreement, the prevailing party in such 

dispute will be entitled to its reasonable costs and attorney’s fees. 

 

IN WITNESS THEREOF, the Parties have caused this Agreement to be executed as of the 

date below. 

SIGNATURES 

READ CAREFULLY BEFORE SIGNING 

 

 
 
 
Dated:  ____________, 2021 
 

PLAINTIFFS 
 
 
By   

Plaintiff/Representative Vivian Ly 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative René Palacios 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative Wendy Maciel 
 
 
 
 
 
Dated:  ____________, 2021 
 
 

DEFENDANTS 
 
 
By   

Company Representative 

 
 

DocuSign Envelope ID: F95D985E-12E1-4A3A-9151-7631F381F488

7/22/2021



 

 - 15 -  
PAGA SETTLEMENT AGREEMENT AND RELEASE 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

relating to the interpretation of or performance under this Agreement, the prevailing party in such 

dispute will be entitled to its reasonable costs and attorney’s fees. 

 

IN WITNESS THEREOF, the Parties have caused this Agreement to be executed as of the 

date below. 

SIGNATURES 

READ CAREFULLY BEFORE SIGNING 

 

 
 
 
Dated:  ____________, 2021 
 

PLAINTIFFS 
 
 
By   

Plaintiff/Representative Vivian Ly 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative René Palacios 
 
 
 
Dated:  ____________, 2021 
 

 
 
By   

Plaintiff/Representative Wendy Maciel 
 
 
 
 
 
Dated:  ____________, 2021 
 
 

DEFENDANTS 
 
 
By   

Company Representative 
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_____________________, 2021 

[NAME] 
[ADDRESS] 

 Re:  Vivian Ly v. Prime Comms Retail, LLC, et al., Case No. 34-2020-00281668 
                    Superior Court of the State of California, County of Sacramento 

Dear [NAME], 

As the Settlement Administrator in Vivian Ly v. Prime Comms Retail, LLC, et al., 
Sacramento County Superior Court Case No. 34-2020-00281668 (“Ly”), we are writing to inform 
you that you are entitled to payment pursuant to the settlement of this lawsuit. Your settlement check 
is enclosed along with the appropriate IRS Form. 

 
Background 
 
Ly is a lawsuit filed on July 10, 2020, in Sacramento County Superior Court involving 

plaintiff Vivian Ly (“Plaintiff”). Plaintiff claims that defendant Prime Comms Retail, LLC (“PCR”) 
violated California law by failing to: (1) pay straight time wages, minimum wages and overtime 
wages owed for off-the-clock work (and auto-deduct during meal periods); (2) properly calculate the 
regular rate of pay during those pay periods in which aggrieved employees had worked overtime 
hours and had been paid bonuses, commissions, or other forms of remuneration; (3) provide all 
required meal periods; (4) provide all required rest breaks; (5) unlawful collection of wages because 
of the meal auto-deduct policy; (6) reimburse aggrieved employees for necessary business 
expenditures (uniforms and cell phone usage); (7) provide accurate wage statements; (8) issue semi-
monthly payments of wages; (9) keep records showing payroll records and hours worked daily by the 
aggrieved employees; and (10) timely pay wages owed upon separation of employment.  The lawsuit 
sought civil penalties pursuant to California’s Labor Code Private Attorneys General Act of 2004 
(“PAGA”) on behalf of all current and former nonexempt persons employed by PCR in California. 

 
The Ly action is joined by plaintiffs René Palacios (“Palacios”) and Wendy Maciel 

(“Maciel”) (collectively with Ly, “Plaintiffs”), and adds defendants Spring Communications 
Holding, Inc. dba SC Spring Communications Holding, Inc.; Prime Communications, L.P.; Spring 
Communications Parent, Inc.; Prime Acquisition Company, LLC.; Prime Communications of 
California, LLC; and Spring Communications Holdings, LLC (collectively with PCR, “Defendants”) 

 
Terms of the Settlement 
 
The parties reached an agreement to settle the lawsuit.  On _______________ 2021, the 

Honorable Gerrit W. Wood, Sacramento County Superior Court Judge, approved the settlement.  The 
settlement resolves all claims that Defendants are liable for civil penalties under PAGA for the 
alleged violations. The settlement includes all current and former nonexempt persons employed by 
PCR in California at any time from March 12, 2018, through the date of approval of the PAGA 
settlement (“Aggrieved Employees”).  This settlement does not resolve any other claims for any 
other employees.  

 
The gross PAGA settlement amount of $1,500,000 includes the following: (1) individual 

settlement payment amounts of $10,000 apiece to each of the plaintiffs ($30,000 total) for release of 
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their individual non-PAGA claims that could have been pursued through arbitration; (2) attorneys’ 
fees and litigation costs; (3) settlement administrator fees; and (4) a payment to California’s Labor 
Workforce Development Agency (“LWDA”) in accordance with California law.  After deducting 
these amounts, a portion of the settlement amount, $910,000, was available for distribution to the 
Employees. 

 
No Admission of Liability 
 
By agreeing to settle this action, Defendants are not admitting liability for any of the 

allegations or claims and deny such liability. Defendants agreed to settle the case as part of a 
compromise with Plaintiffs. Counsel for Plaintiffs believe that the claims have merit but recognize 
that the risk and expense of continued litigation justify settlement. Counsel for Plaintiffs believe the 
settlement is fair, adequate, reasonable, and in the best interests of the State of California and the 
Aggrieved Employees.  

 
Your Payment Under the Settlement 
 
Pursuant to the terms of the settlement, all Aggrieved Employees are eligible for a payment. 

Each Aggrieved Employee’s individual share of the settlement is based on the number of two-week 
pay periods during which the Aggrieved Employee worked at least one workday for Defendants in 
California during the period from March 12, 2018, through the date of approval.  Based on records 
maintained by Defendants, you worked a total number of ______ pay periods and your individual 
settlement payment is $________.   

 
Other Information 
 
If you have any questions regarding how your settlement payment was calculated, changes of 

name, changes of address, etc., please contact the Settlement Administrator Rust Consulting, Inc. at 
[EMAIL] or [PHONE NUMBER].  If you have any questions that relate solely to the legal issues in 
the lawsuit, please contact one of the following attorneys. If you have questions about the tax 
treatment of this payment, please consult your tax advisor or accountant. 
 

David Yeremian  
Roman Shkodnik 
David Yeremian & Associates, Inc.  
Telephone: (818) 230-8380 
david@yeremianlaw.com 
roman@yeremianlaw.com 
 
Attorneys for Plaintiff Vivian Ly 

Kevin T. Barnes 
Gregg Lander 
Law Offices of Kevin T. Barnes 
(323) 549-9100 
barnes@kbarnes.com  
 
Leonard H. Sansanowicz 
Sansanowicz Law Group, P.C. 
(323) 677-0200 
leonard@law-slg.com 
 
Attorneys for Plaintiff René Palacios 

David Mara 
Mara Law Firm, PC 
(619) 234-2833 
dmara@maralawfirm.com 
 
Attorneys for Plaintiff Wendy Maciel 

 
       Very truly yours, 

       [Settlement Administrator] 
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SUMMARY OF TIME AND COSTS 
Vivian Ly v. Prime Comms Retail, LLC 

Sacramento County Case No. 34-2020-00281668 
 

Attorneys’ Hours:                 198    

Lodestar  Fees:   $ 124,450.00 

Costs:                     $     3,042.18                             

                                                                                     As of October 22, 2021 

 

FIRM/ 

ATTORNEYS 

YEAR  

ADMITTED 
 

HOURS  HOURLY 

RATE 
 

TOTAL 

 

MARA LAW FIRM, PC 

David Mara 2004 (17) 110 $750 $82,500  

Matthew Crawford 2016 (5) 47 $500 $23,500  

Tony Roberts 2017 (4) 41 $450 $18,450 

MARA LAW FIRM, PC TOTAL: 198  $124,450 

 
 

LITIGATION EXPENSES 

MARA LAW FIRM, PC $3,042.18   

TOTAL COSTS $3,042.18  

 



Costs Summary

Attorney Service: 110.00$              

Court Fees: 1,838.25$           

Mediation: 1,000.00$           

Legal & Factual Investigation 93.93$                

TOTAL COSTS 3,042.18$           

Vivian Ly v. Prime Comms Retail, LLC 

Sacramento County Superior Court Case No. 34-2020-00281668
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June 30, 2020 

 

 

Via Upload to the LWDA Website 

 

 NOTICE OF LABOR CODE VIOLATIONS PURSUANT TO  

LABOR CODE SECTION 2699.3 

 

TO: California Labor and Workforce Development Agency and Prime 

Communications, L.P.; Spring Communications Holding, Inc.; Spring 

Communications Parent, Inc.; Prime Acquisition Company, LLC; Prime 

Communications of California, LLC; Spring Communications Holding, LLC. 

 

FROM: Ms. Wendy Maciel, on behalf of herself, others similarly situated, and the general 

public v. Prime Communications, L.P.; Spring Communications Holding, Inc.; 

Spring Communications Parent, Inc.; Prime Acquisition Company, LLC; Prime 

Communications of California, LLC; Spring Communications Holding, LLC. 

 

Factual Statement and Theories of Labor Code Violations 

 

Wendy Maciel was formerly employed by Prime Communications, L.P.; Spring Communications 

Holding, Inc.; Spring Communications Parent, Inc.; Prime Acquisition Company, LLC; Prime 

Communications of California, LLC; Spring Communications Holding, LLC. (including, but not 

limited to, any related entity, any parent, Subsidiary or Affiliate thereof or any successor in interest 

of any of the foregoing) (“Prime”) as a retail sales consultant and retail store manager in Los 

Angeles, California, and she worked for Prime within the last year ending her employment on or 

around July 1, 2019. Prime has over 8,000 employees and 2,000 stores. In 2019 the company 

helped over 40 million customers and sold over 3.5 million devices and 3.5 million accessories. 

Per Prime’s website, Prime is the largest AT&T authorized retailer in North America. Prime’s 

values include driving sales, respecting others, instilling simplicity, voicing ideas, and expecting 

greatness. The problem is that, in its sales driving culture, Prime fails to obey California’s Labor 

Code.  

 

Ms. Maciel gives notice of her intent to file a lawsuit for violation of the Private Attorneys General 

Act of 2004 (“PAGA”) for Prime’s failure to comply with California’s wage and hour 

requirements on behalf of herself and similarly aggrieved employees. 

 

 

 

 
 
David Mara 
Grace Campbell 
Jamie Serb  
Taylor Hanks 
Jill Vecchi 
Joann B. Gerrity 
Matthew Crawford 
Tony Roberts 
Nikki Trenner 

 

 

 

 
                     

2650 Camino Del Rio North 
            Suite 205, San Diego, CA 92108 

Phone: (619) 234-2833 
Fax: (619) 234-4048 

 

MaraLawFirm.com 
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I. Prime Failed to Pay Straight, Regular Rate Wages for All Work Performed  

 

Prime has a continuous policy of not paying Ms. Maciel and the aggrieved employees for all hours 

worked. Prime has not paid for all the time Ms. Maciel and the aggrieved employees worked 

throughout the day. Including, but not limited to, time spent working through meal periods, and/or 

any other time in the day when the employees were performing work tasks, subject to the control 

of their employer and/or otherwise had work duties. Ms. Maciel and the aggrieved employees are 

always subjected to Prime’s control throughout the workday, even during unpaid periods of the 

workday.  

 

Prime committed the acts alleged herein knowingly and willfully, with the wrongful and deliberate 

intention of injuring Ms. Maciel and the aggrieved employees. Prime acted with malice or in 

conscious disregard of Ms. Maciel’s and the aggrieved employees’ rights. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a representative of the people of the State of California—will seek any and all 

penalties otherwise capable of being collected by the Labor Commission and/or the Department 

of Labor Standards Enforcement (DLSE). This includes each of the following, as set forth in Cal. 

Lab. Code § 2699.5, which provides that section 2699.3(a) applies to any alleged violation of the 

following provisions: sections 510 and 1194. 

 

II. Prime Failed to Pay Employees the Applicable Minimum Wage 

 

Pursuant to Cal. Lab. Code § 1197.1, “[a]ny employer or other person acting individually as an 

officer, agent, or employee of another person, who pays or causes to be paid to any employee a 

wage less than the minimum fixed by an applicable state or local law, or by an order of the 

commission shall be subject to a civil penalty, restitution of wages, liquidated damages payable to 

the employee, and any applicable penalties pursuant to Section 203.” 

 

Industrial Welfare Commission Order No. 4-2001 § 4(B) states “[e]very employer shall pay to 

each employee, on the established payday for the period involved, not less than the applicable 

minimum wage for all hours worked in the payroll period.” 

 

Ms. Maciel and the aggrieved employees, such as those who ended their employment with Prime 

during the last year, were entitled to be paid the minimum wage for all time worked.  By failing to 

pay for all work performed, including time spent subject to Prime’s control, Prime’s compensation 

to Ms. Maciel and the aggrieved employees fell below the applicable minimum wage. 

 

Prime has not paid for all the time Ms. Maciel and the aggrieved employees worked throughout 

the day. Including, but not limited to, time spent working through meal periods, and/or any other 

time in the day when the employees were performing work tasks, subject to the control of their 

employer and/or otherwise had work duties. Ms. Maciel and aggrieved employees are always 

subjected to Prime’s control throughout the workday, even during unpaid periods of the workday. 
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Ms. Maciel and the aggrieved employees have suffered, and continue to suffer, substantial unpaid 

wages, and lost interest on such wages, and expenses. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California. 

 

Ms. Maciel—as a representative of the people of the State of California—will seek any and all 

penalties otherwise capable of being collected by the Labor Commission and/or the Department 

of Labor Standards Enforcement (DLSE) for violations of Cal. Lab. Code §§ 1197.1, 1199, and 

Industrial Welfare Commission Order No. 4-2001 § 4(B). 

 

III.  Prime Failed to Pay Overtime and/or Doubletime 

 

It is fundamental that an employer must pay its employees for all time worked. Cal. Lab. Code § 

510 states that eight hours of labor constitutes a day’s work. Any work in excess of eight hours in 

one workday and any work in excess of 40 hours in any one workweek and the first eight hours 

worked on the seventh day of work in any one workweek shall be compensated at the rate of no 

less than one and one-half times the regular rate of pay for an employee.  

 

Cal. Lab. Code § 510 dictates that any work in excess of 12 hours in one day shall be compensated 

at the rate of no less than twice the regular rate of pay for an employee. In addition, any work in 

excess of eight hours on any seventh day of a workweek shall be compensated at the rate of no 

less than twice the regular rate of pay of an employee. 

 

Prime failed to pay overtime when Ms. Maciel and the aggrieved employees worked over eight (8) 

hours per day and when Ms. Maciel and the aggrieved employees worked over 40 hours per week. 

Ms. Maciel and the aggrieved employees frequently worked over 8 hours per day or over 40 hours 

per week. Prime did not have a policy to pay overtime when employees worked over 8 hours per 

day but less than 40 hours per week.  

 

Employees have been subject to Prime’s control pre-shift, post-shift, and during unpaid meal 

periods resulting in unpaid overtime where they are not getting paid, which, when working 

overtime eligible shifts results in underpaid overtime compensation.  

 

Prime failed to pay Ms. Maciel and the aggrieved employees at the appropriate rate of pay, such 

as overtime pay. Specifically, Prime failed to incorporate bonuses, split shift premiums, fringe 

benefits, commissions, and/or sales incentives into overtime pay calculations. In every pay period 

during the relevant statue of limitations, Ms. Maciel and the aggrieved employees did not earn at 

least one-and-a-half times the minimum wage nor did they earn more than half their income in the 

form of commissions.  

 

Ms. Maciel and the aggrieved employees have suffered, and continue to suffer, substantial unpaid 

wages, and lost interest on such wages, and expenses.  

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  
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Ms. Maciel—as a representative of the people of the State of California—will seek all penalties 

otherwise capable of being collected by the Labor Commission and/or the Department of Labor 

Standards Enforcement (DLSE) for violations of Cal. Lab. Code § 510. 

 

IV.  Prime Failed to Provide Meal Periods  

 

Under Cal. Lab. Code § 512 no employer shall employ any person for a work period of more than 

five (5) hours without providing a meal period of not less than thirty (30) minutes. During this 

meal period of not less than thirty (30) minutes, the employee is to be completely free of the 

employer’s control and must not perform any work for the employer. If the employee does perform 

work for the employer during the thirty (30) minute meal period, the employee has not been 

provided a meal period in accordance with the law. Also, the employee is to be compensated for 

any work performed during the thirty (30) minute meal period. 

 

In addition, an employer may not employ an employee for a work period of more than ten (10) 

hours per day without providing the employee with another meal period of not less than thirty (30) 

minutes. 

 

Prime has a consistent policy and/or practice of not providing meal periods to Ms. Maciel and all 

aggrieved employees and/or providing compensation in lieu thereof. Specifically, Prime’s business 

model was such that Ms. Maciel and the aggrieved employees were assigned too much work that 

could not be reasonably completed in their assigned shift. The result is that Prime employees 

routinely and regularly are forced to eat their meals while working. 

 

Prime has a consistent policy and/or practice of not providing meal periods to Ms. Maciel and all 

aggrieved employees and/or providing compensation in lieu thereof. As a matter of policy and 

practice, Prime does not provide employees with full 30-minute meal periods for each day worked 

where they are free from Prime’s control. Ms. Maciel and aggrieved employees are always 

subjected to Prime’s control throughout the workday, even during mandated breaks and meal 

periods. 

 

As a matter of policy and practice, Prime does not provide 30-minute meal periods before the end 

of the fifth hour. As a matter of policy and practice, Prime does not provide a full 30-minute 2nd 

meal period when employee shifts eclipse 10-hours wherein employees are free from Prime’s 

control. Prime does not provide a second 30-minute meal periods before the end of the tenth hour. 

Due to the thrust of business, Prime’s policies and practices encourage employees to stay working 

and/or under Prime’s control, as opposed to encouraging the rest and nourishment meal periods 

are designed to provide. As a matter of policy and practice, Prime fails to relinquish all control 

over employees to permit them with reasonable opportunities to take meal periods.  

  

By failing to provide statutory first and/or second meal periods, and by failing to correctly provide 

compensation for unprovided meal periods, as alleged above, Prime willfully violated Cal. Lab. 

Code §§ 226.7 and 512. Prime has failed to provide Ms. Maciel and the aggrieved employees one 

additional hour of pay at their regular rate of compensation for each workday a meal or rest period 

was not provided pursuant to Cal. Lab. Code §226.7(c).  

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 
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managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a non-exempt employee who unlawfully was deprived of first and second meal 

periods—is an aggrieved employee with standing to bring an action under the PAGA. Ms. Maciel 

satisfied all prerequisites to serve as a representative of the general public to enforce California’s 

labor laws, and the penalty provisions identified in Cal. Lab. Code § 2699.5 for violations of Cal. 

Lab. Code §§ 226.7 and 512.   

 

V.  Prime Failed to Provide Rest Periods  

 

Prime has a consistent policy and/or practice of not providing duty-free and/or control-free net ten 

(10) minute paid rest periods for every four (4) hours worked, or a major fraction thereof, to Ms. 

Maciel and the aggrieved employees. 

 

Industrial Welfare Commission Order No. 4-2001 § 12(A) states “[e]very employer shall authorize 

and permit all employees to take rest periods, which insofar as practicable shall be in the middle 

of each work week period.  The authorized rest period time shall be based on the total hours worked 

daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.” 

 

Prime has had a consistent policy and/or practice of not providing rest periods to Ms. Maciel and 

all aggrieved employees and/or providing compensation in lieu thereof. Specifically, Ms. Maciel 

and the aggrieved employees work up to twelve (12) hour shifts but did not receive first, second, 

third, or fourth rest breaks.   

 

As a matter of policy and practice, Prime does not authorize and permit employees to take net ten-

minute rest breaks every four hours or major fraction thereof. Prime’s policies and practices 

encourage production over breaks. Likewise, Prime’s policies and practices fail to relinquish all 

control over employees during breaks. In sum, this time is counted as part of employees’ rest 

period, even though they remain subject to Prime’s control, thereby denying Ms. Maciel and the 

aggrieved employees of the right to be completely free from employer control under California 

law. 

 

Alternatively, Prime has a consistent policy and/or practice of not providing net ten-minute rest 

breaks to Ms. Maciel and all aggrieved employees and/or providing compensation in lieu thereof. 

Ms. Maciel and the aggrieved employees are required to work through rest periods to complete the 

demanding duties required by Prime, thereby denying them their right to be completely free from 

employer control under California law. As a matter of policy and practice, Prime does not authorize 

and permit employees to take duty-free rest breaks. 

 

Prime breached the duty to provide rest periods to employees by imposing a continuous and 

consistent policy requiring employees to remain under its control during breaks. Subjecting 

aggrieved employees to control during breaks violates Labor Code section 226.7’s and Wage 

Order 4-2001’s requirement that rest periods, like meal periods, be free of all employer restraints 

and controls. Employees working time-qualifying shifts, then, have not received compliant rest 

periods and have been entitled to the Labor Code section 226.7 premiums. 
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By failing to provide rest periods for every four (4) hours or major fraction thereof worked per day 

by non-exempt employees, and by failing to provide compensation for these unprovided periods, 

as alleged above, Prime willfully violated the provisions of Labor Code section 226.7 and 

Industrial Welfare Commission Order No. 4-2001 section 12(A).  

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a non-exempt employee who was unlawfully deprived of paid ten (10)-minute 

rest periods—is an aggrieved employee with standing to bring an action under the PAGA. Ms. 

Maciel satisfied all prerequisites to serve as representatives of the general public to enforce 

California’s labor laws, and the penalty provisions identified in Cal. Lab. Code § 2699.5 and 

Industrial Welfare Commission Order No. 4-2001 § 20 for violations of Cal. Lab. Code § 226.7 

and Industrial Welfare Commission Order No. 4-2001 § 12(A).  

  

VI.  Prime Failed to Pay Wages Due at Termination and During Employment   

 

Prime willfully failed to pay, in a timely manner, wages owed to the aggrieved employees who left 

Prime’s employ or who were terminated. 

 

The aggrieved employees who ended their employment with Prime during the last year were 

entitled to be promptly paid all lawful compensation, and other premiums, as required by Cal. Lab. 

Code §§ 201 through 203. 

 

At all relevant times, Cal. Lab. Code §§ 201 and 202 provide that if an employer discharges an 

employee, the wages earned and unpaid at the time of discharge are due and payable immediately, 

and if an employee quits his or her employment, his or her wages shall become due and payable 

no later than seventy-two (72) hours thereafter, unless the employee has given seventy-two (72) 

hours’ notice of his or her intention to quit, in which case the employee is entitled to his or her 

wages at the time of quitting. 

 

During the relevant time period, Prime intentionally and willfully failed to pay the aggrieved 

employees who are no longer employed by Prime their wages, that were earned and unpaid, within 

seventy-two (72) hours of their leaving Prime’s employ. For example, Prime failed to pay all sales 

incentives and bonuses earned at the time of termination or within a time required under California 

Law. Prime required Ms. Maciel and the aggrieved employees to wait to be paid their commissions 

and/or bonuses until the next regular sales incentive pay date occurring well after seventy-two (72) 

hours of their leaving Prime’s employ.  

 

Prime’s failure the aggrieved employees who are no longer employed by Prime their wages, that 

were earned and unpaid, within seventy-two (72) hours of their leaving Prime’s employ, is in 

violation of Cal. Lab. Code §§  201 and 202. 

 

Cal. Lab. Code § 203 provides that when an employer willfully fails to pay wages owed, in 

accordance with sections 201 and 202, the wages of the employee shall continue as a penalty from 

the due date thereof at the same rate until paid or until and action is commenced; but the wages 

shall not continue for more than thirty (30) days. 
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Prime forced Ms. Maciel and all formerly employed aggrieved employees to forfeit commissions, 

bonuses, and/or sales incentives upon termination. Prime’s forfeiture provisions in its commission 

agreements are unenforceable and unconscionable. And, Prime failed to pay Ms. Maciel and all 

formerly employed aggrieved employees all commission withheld or forfeited after termination. 

The forfeiture provision is a commercially unreasonable forfeiture clause, exacting a penalty far 

more than any potential detriment suffered by Prime. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a representative of the people of the State of California—will seek any and all 

penalties otherwise capable of being collected by the Labor Commission and/or the Department 

of Labor Standards Enforcement (“DLSE”). This includes each of the following, as set forth in 

Cal. Lab. Code § 2699.5 for violations of sections 201 through 203. 

 

 

VII.  Prime’s Knowing and Intentional Failure to Comply with Itemized Employee Wage 

Statement Provisions  

 

Cal. Lab. Code § 226(a) requires Prime to itemize in wage statements all deductions from payment 

of wages and to accurately report total hours worked by Ms. Maciel and the aggrieved employees.   

 

Cal. Lab. Code § 226 subdivision (a) requires Prime, at the time of each payment of wages, 

“furnish each of his or her employees, either as a detachable part of the check, draft, or voucher 

paying the employee’s wages, or separately when wages are paid by personal check or cash, an 

accurate itemized statement in writing showing (1) gross wages earned, (2) total hours worked by 

the employee… (3) the number of piece-rate units earned and any applicable piece rate if the 

employee is paid on a piece-rate basis, (4) all deductions, provided that all deductions made on 

written orders of the employee may be aggregated and shown as one item, (5) net wages earned, 

(6) the inclusive dates of the period for which the employee is paid, (7) the name of the employee 

and only the last four digits of his or her social security number or an employee identification 

number other than the social security number, (8) the name and address of the legal entity that is 

the employer…(9) all applicable hourly rates in effect during the pay period and the corresponding 

number of hours worked at each hourly rate and the corresponding number of hours worked at 

each hourly rate by the employee...” 

 

Cal. Lab. Code § 226, subdivision (a) also requires that “deductions made from payment of wages 

shall be recorded in ink or other indelible form, properly dates, showing the month, day, and year, 

and a copy of the statement and the record of the deductions shall be kept on file by the employer 

for at least three years at the place of employment or at a central location within the State of 

California.”  

 

Prime has knowingly and intentionally failed to comply with Cal. Lab. Code § 226(a). on every 

wage statement provided to Plaintiff and the other aggrieved employees. 

 

Prime knowingly and intentionally failed to accurately itemize the gross wages earned, bonuses, 
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commissions, and/or sales incentives on Ms. Maciel’s and the aggrieved employees’ wage 

statements. 

 

In every pay period during the period of the relevant statute of limitations, Prime knowingly and 

intentionally did not itemize the total hours worked on wage statements as Cal. Lab. Code § 226 

(a), requires. In every pay period during the period of the relevant statute of limitations, Prime 

knowingly and intentionally did not include the total hours worked on wage statements and failed 

to include this information accurately. Prime therefore knowingly and intentionally failed to 

itemize the total hours worked on Ms. Maciel’s and the aggrieved employees’ wage statements. 

 

The total regular and overtime hours listed in Prime’s wage statements, when added together, do 

not sum up to the total hours worked by the employee during the pertinent time period. Without 

additional information regarding the wage statement, an employee cannot simply ‘arrive at the 

sum of hours worked.’ Thus, Prime’s wage statement do not comply with Cal. Lab. Code § 

226(a)(2).  

 

Prime have a uniform policy of deducting 30-minutes each workday from Ms. Maciel and the 

aggrieved employees’ wages for meal periods, even though Ms. Maciel and the aggrieved 

employees were working and/or under Prime’s control during and throughout the time period of 

the deduction. Prime violated the Labor Code section 226, subdivision (a) requirement of itemizing 

all deductions from wages. As Prime knew or had reason to know Ms. Maciel and the aggrieved 

employees were working and/or under Prime’s control during meal periods, Prime knowingly and 

intentionally failed to comply Cal. Lab. Code § 226(a). Likewise, Prime knowingly and 

intentionally did not include, on Ms. Maciel’s and the aggrieved employees’ wage statements, net 

wages on wage statements and failed to itemize net wages accurately.  

 

Moreover, in every pay period, Prime has a consistent policy and/or practice of not itemizing all 

applicable hourly rates in effect during the pay period and the corresponding number of hours 

worked at each hourly rate by the employee or providing accurate rates as well as the 

corresponding number of hours worked at each rate.  

 

In every pay period during the period of the relevant statute of limitations, Prime knowingly and 

intentionally did not include the name of the legal entity that is the employer thereby failing to 

furnish accurate itemized statements. See, e.g., Cal. Lab. Code 226(a)(8).  Ms. Maciel and the 

aggrieved employees could not promptly and easily determine the employer’s name from the wage 

statements alone.  

 

Prime has knowingly and intentionally failed to properly itemize the overtime rate and hours 

worked, making it impossible to determine the correct pay rate promptly and easily with the 

corresponding hours and pay. Ms. Maciel’s and the aggrieved employees’ wage statements 

incorrectly show the overtime rate and incorrectly show the number of overtime hours worked at 

a different number of hours than worked by the employee during the pay period. Thus, if the 

employee were to add together the hours listed in the line items for regular and overtime hours, 

the total is incorrect because it exceeds the total number hours actually worked by the employee 

during the pay period. As such, Prime’s wage statement does not comply with Labor Code Section 

226(a)(9) which requires an itemized statement to show ‘all applicable hourly rates in effect during 

the pay period and the corresponding number of hours worked at each hourly rate by the 

employee.’” The coding on Prime’s cannot be said to clearly engage the employee’s use of simple 
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math to understand the rates of pay and total hours worked itemized on the wage statements. 

Prime’s wage statements here confuse and mislead Ms. Maciel and the aggrieved employees as to 

what the rates of pay and total hours worked are, a confusion that does not disappear by itemizing 

the total hours worked on the wage statements.  

 

In every pay period during the period of the relevant statute of limitations, Prime knowingly and 

intentionally did not include Ms. Maciel’s and the aggrieved employees net wages on wage 

statements and failed to itemize this amount accurately. In every pay period during the period of 

the relevant statute of limitations, Prime knowingly and intentionally did not include all deductions 

on Ms. Maciel’s and the aggrieved employees’ wage statements and/or failed to itemize deductions 

accurately. In every pay period during the period of the relevant statute of limitations, Prime 

knowingly and intentionally did not include the inclusive dates for which the employees are paid 

or the last for digits of the aggrieved employees social security number or an employee 

identification number and/or failed to itemize this information accurately. 

 

In every pay period during the period of the relevant statute of limitations, Prime knowingly and 

intentionally fails to itemize on employee wage statements the amount of paid sick leave/paid time 

off employees have available.  

 

Throughout the statutory period, as a result of the knowing and intentional failure by Prime to 

comply with itemized employee wage statement provisions, Ms. Maciel and the aggrieved 

employees have been able to reconstruct only a reasonable estimate of the hours worked and have, 

therefore, not received full compensation. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a non-exempt employee who Prime failed to provide accurate and itemized wage 

statements—is an aggrieved employee with standing to bring an action under the PAGA. Ms. 

Maciel satisfied all prerequisites to serve as a representative of the general public to enforce 

California’s labor laws, and the penalty provisions identified in Labor Code section 2699.5 for 

violations of Labor Code section 226. 

 

 

VIII. Prime Failed to Pay Employees Two Times Per Month 
 

Section 204(a) of the California Labor Code requires that all wages earned by any person in any 

employment are due and payable twice during each calendar month, on days designated in advance 

by the employer as the regular paydays. 
 

Prime has a consistent policy and/or practice of failing to pay Ms. Maciel and the aggrieved 

employees all wages earned twice per month. By failing to pay employees all wages earned twice 

per month, Prime willfully violated the provisions of Labor Code section 204(a). 

 

Prime has a consistent policy and/or practice of failing to pay Ms. Maciel and the aggrieved 

employees all bonuses, commissions, and/or earning sales incentives earned twice per month. By 

failing to pay employees all wages earned twice per month, Prime willfully violated the provisions 
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of Labor Code section 204(a). 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a non-exempt employee that Prime failed to pay all wages earned twice per 

month—is an aggrieved employee with standing to bring an action under the PAGA.  Ms. Maciel 

satisfied all prerequisites to serve as a representative of the general public to enforce California’s 

labor laws, and the penalty provisions identified in Labor Code section 2699.5 for violations of 

Labor Code section 204. 

 

IX. Prime Failed to Provide Paid Sick Days 

 

Section 246(a)(1) of the Labor Code states: “An employee who, on or after July 1, 2015, works in 

California for the same employer for 30 or more days within a year from the commencement of 

employment is entitled to paid sick days as specified in this section.” Section 246(c) of the Labor 

Code states: “An employee shall be entitled to use accrued paid sick days beginning on the 90th 

day of employment, after which day the employee may use paid sick days as they are accrued.” 

 

Section 233(c) of the Labor Code states: “An employer shall not deny an employee the right to use 

sick leave or discharge, threaten to discharge, demote, suspend, or in any manner discriminate 

against an employee for using, or attempting to exercise the right to use, sick leave to attend to an 

illness or the preventive care of a family member, or for any other reason specified in subdivision 

(a) of Section 246.5.” Section 233(d) of the Labor Code provides relief for violations of this 

section, stating that “[a]ny employee aggrieved by a violation of this section shall be entitled to 

reinstatement and actual damages or one day’s pay, whichever is greater, and to appropriate 

equitable relief.” 

 

Section 234 further forbids employers from adopting an “absence control policy that counts sick 

leave taken pursuant to Section 233 as an absence that may lead to or result in discipline, discharge, 

demotion, or suspension is a per se violation of Section 233. An employee working under this 

policy is entitled to appropriate legal and equitable relief pursuant to Section 233. 

 

Prime failed to provide Ms. Maciel and the aggrieved employees with paid sick days in compliance 

with Section 246 and Section 246.5. Prime has a policy and practice which denied Ms. Maciel and 

the aggrieved employees from accruing paid sick days after having been employed by Prime for 

30 or more days. Prime has a policy and practice which denied Ms. Maciel and the aggrieved 

employees of using their paid sick days after having been employed by Prime for 90 or more days. 

 

Further, Prime has adopted a policy and practice that denies Ms. Maciel and the aggrieved 

employees the ability to use their sick days in compliance with Labor Code Sections 233 and 246.5. 

For example. Prime threatens to discipline or discharge its employees for failing to provide Prime 

with sufficient advanced notice of their intent to use their paid sick days in clear violation of Labor 

Code Section 234. Ms. Maciel and the aggrieved employees were entitled to actual damages or 

one day’s pay pursuant to Labor Code Section 233(d).   

 

Prime’s sick pay policy fails to pay sick pay for all appropriate and protected purposes enumerated 
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in Labor Code sections 233, 234, 246, and 246.5, and Prime fails to itemize the amount of 

accrued/available sick leave employees have on wage statements each pay period. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel, as a representative of the people of the State of California, will seek all penalties 

otherwise capable of being collected by the Labor Commission and/or the Department of Labor 

Standards Enforcement (“DLSE”). This includes each of the following, as set forth in Labor Code 

section 2699.5 for violations of sections 233, 234, 246, and 246.5. 

 

XI. Prime Failed to Reimburse Employees for Business Expenses 

 

Section 2802(a) of the Labor Code requires “[a]n employer [to] indemnify his or her employee for 

all necessary expenditures or losses incurred by the employee in direct consequence of the 

discharge of his or her duties.” 

 

Ms. Maciel and the aggrieved employees incurred expenses in the discharge of their duties without 

receiving reimbursement from Prime Expenses include, but are not limited to,  electricity costs for 

having to charge company equipment at their residences and the cellular phone costs for having to 

use their personal cell phones for completing employment duties. Also, Ms. Maciel and the 

aggrieved employees are required to maintain uniforms and launder uniforms in completing 

employment duties without reimbursement.   

 

Labor Code section 2802(a) entitles Ms. Maciel and the aggrieved employees to reimbursement 

for said necessary expenditures, plus interest and expenses. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or similar job designations, and all other similarly situated non-exempt hourly 

employees who are presently or formerly employed by Prime and/or its subsidiaries or affiliated 

companies and/or predecessors in California.  

 

Ms. Maciel is an aggrieved employee with standing to bring an action under the PAGA.  

Furthermore, Ms. Maciel satisfies all prerequisites to serve as a representative of the general public 

to enforce California’s labor laws, and the penalty provisions identified in Labor Code section 

2699.5 for violations of Labor Code section 2802(a).   

 

 

XII. Prime Underpaid Employees Every Pay Period 

 

Pursuant to Labor Code section 2699(f), Plaintiff, as an aggrieved employee, on behalf of herself 

and the other aggrieved employees, seeks recovery of applicable civil penalties: one hundred 

dollars ($100.00) for each aggrieved employee per pay period for the initial violation per Labor 

Code section 2699(f)(2) and two hundred dollars ($200.00) for each aggrieved employee per pay 

period for each subsequent violation, per Labor Code section 2699(f)(2). In the alternative to the 

penalties above, Plaintiff, as an aggrieved employee, on behalf of herself and other aggrieved 

employees, seeks penalties pursuant to Labor Code Section 558 for violations pursuant to this 
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chapter or any provisions regulating hours and days of the week of the Industrial Welfare 

Commission under Labor Code Section 558(a)(1) and 558(a)(2) should such provision be 

applicable. 

 

Section 558(a) of the California Labor Code subjects any employer or other person acting on 

behalf of an employer who violates, or causes to be violated, a section of this chapter or any 

provision regulating hours and days of work in any order of the Industrial Welfare Commission 

shall be subject to a civil penalty for every pay period for which the employee was underpaid, 

which includes the underpaid wages related to each violation. 

 

Every pay period, Prime failed to pay employees the legal minimum wage in violation of 

California Labor Code section 1197.1, and employees are entitled to underpaid wages pursuant to 

Section 558(a). 

 

For every pay period, Prime has a continuous policy of not paying Ms. Maciel and the aggrieved 

employees for all hours worked.  This includes, but is not limited to, rounding, before “shifts” 

start, after “shifts” end, deducting thirty minutes (30) for on-duty meal periods, and/or any other 

time in the day when the employees were performing work tasks, subject to the control of employer 

and/or otherwise had work duties.  Employees are entitled to underpaid wages pursuant to Section 

558(a).   

 

Every pay period, Prime failed to pay overtime when employees worked over eight (8) hours per 

day and when employees worked over 40 hours per week in violation of California Labor Code 

section 510, and employees are entitled to underpaid overtime wages pursuant to Section 558(a). 

 

Every pay period, Prime has a consistent policy and/or practice of not providing meal periods to 

Ms. Maciel and all aggrieved employees and/or providing compensation in lieu thereof in violation 

of California Labor Code section 512, and employees are entitled to underpaid meal period 

premium wages pursuant to Section 558(a). 

 

Every pay period, Prime has a consistent policy and/or practice of not providing rest periods to 

Ms. Maciel and the aggrieved employees and/or providing compensation in lieu thereof, and 

employees are entitled to underpaid rest period premium wages pursuant to Section 558(a). 

 

Ms. Maciel and the aggrieved employees have suffered, and continue to suffer, substantial unpaid 

wages, and lost interest on such wages, and expenses. 

 

These claims are for Ms. Maciel and all the non-exempt hourly retail sales consultants, retail store 

managers, and/or all other non-exempt hourly employees who are presently or formerly employed 

by Prime and/or its subsidiaries or affiliated companies and/or predecessors in California.  

 

Ms. Maciel—as a non-exempt aggrieved employee who unlawfully was underpaid every pay 

period during her employment—is an aggrieved employee and has standing to bring an action 

under the PAGA. Ms. Maciel satisfied all prerequisites to serve as a representative of the general 

public to enforce California’s labor laws, and the penalty provisions identified in Labor Code 

section 558(a) for violations of Labor Code sections 510 and 512 and California’s labor laws. 
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Conclusion  

 

If after 65 days from the date of this letter, the LWDA does not act or declines to intervene, Ms. 

Maciel will file a complaint alleging PAGA violations, as described above. 

 

Respectfully submitted, 

MARA LAW FIRM, PC 

 

 

Tony Roberts, Esq. 

 

 
PRIME COMMUNICATIONS, L.P. 

12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 

PRIME COMMUNICATIONS, L.P. 

206 E. 9th Street, Suite 1300  

Austin, Texas 787011 

 
PRIME COMMUNICATIONS, L.P. 

CAPITOL CORPORATE SERVICES, INC. 

455 Capitol Mall Complex, Suite 217 

Sacramento, CA 95814 

 
SPRING COMMUNICATIONS HOLDING, INC. 

12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 

SPRING COMMUNICATIONS HOLDING, LLC 
12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 

SPRING COMMUNICATIONS PARENT, INC.  

12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 

SPRING COMMUNICATIONS PARENT, INC.  

625 Westport Parkway 

Grapevine, Texas 76051 

 

PRIME ACQUISITION COMPANY, LLC 

12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 

SPRING COMMUNICATIONS HOLDING, INC. 

625 Westport Parkway 

Grapevine, Texas 76051 

 

PRIME COMMUNICATIONS OF CALIFORNIA, LLC 
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Attention Farid Virani 

12550 Reed Road, Suite 100 

Sugar Land, Texas 77478 

 
ATTN: PAGA ADMINISTRATOR 

California Labor and Workforce Development Agency 

455 Golden Gate Avenue, 9th Floor 

San Francisco, CA 94102 

Via Web Submission and Certified Mail   

 

 

 

 
 

 

 



 

 

 

 

 

 

 

Exhibit 6 



 
THE LAW OFFICES OF 

DAVID YEREMIAN 
& ASSOCIATES INC 

535 N BRAND BLVD STE 705 

GLENDALE CA 91203 

818 230 8380 

818 230 0308 FAX 

DAVID@YEREMIANLAW.COM 
 

July 15, 2020 

 

 

VIA ON-LINE SUBMISSION ONLY TO: 
https://dir.tfaforms.net/128   

Private Attorneys General Act  

Attn. PAGA Administrator 

455 Golden Gate Avenue, 9th Floor 

San Francisco, CA 94102 

 

VIA CERTIFIED MAIL TO:  
(by certified mail to Prime Comms Retail, LLC) 

 

Prime Comms Retail, LLC  

Capitol Corporate Services, Inc., Agent for Service of Process 

455 Capitol Mall Complex, Suite 217 

Sacramento, CA 95814 
Certified Mail Tracking Number: 7019 2970 0001 5087 7843 

 

Prime Comms Retail, LLC  

12550 Reed RD. STE. 100 

Sugar Land, TX 77478 
Certified Mail Tracking Number: 7019 2970 0001 5087 7850 

 

Re: Labor Code § 2699 Penalties 

Ly v. Prime Comms Retail, LLC 

 

Gentlepersons: 

 

This office represents Plaintiff Vivian Ly (“Plaintiff”) and other aggrieved employees 

(collectively “Aggrieved Employees”) for the violation of California Labor Code §§ 201, 202, 

203,204, 210, 221,226, 226.7, 510, 512, 558, 558.1, 1174, 1174.5, 1182.12, 1185, 1194, 1194.2, 

1197, 1198, 1199, 2802, 2698, and 2699, et seq.; provisions of the Industrial Welfare 

Commission (IWC) Wage Order(s); and California Business &Professions Code § 17200 et seq.  

 

Plaintiff wishes to bring a representative action on behalf of herself and the State of California 

against Defendants Prime Comms Retail, LLC, a Delaware limited liability corporation, and 

DOES 1 through 50 inclusive (defendants being referred to herein collectively as “Defendants”). 

 

The purpose of this letter is to comply with the Private Attorneys General Act of 2004, pursuant 

to California Labor Code § 2698 et. seq. We herein set forth the facts and theories of California 

https://dir.tfaforms.net/128
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Labor Code violations which we Defendants engaged in with respect to our client and all of their 

California employees. 

 

Relevant Facts 

Plaintiff and Aggrieved Employees were employed by Defendants as non-exempt employees. 

Plaintiff is also informed and believes that there are other aggrieved employees employed by 

Defendants as non-exempt employees within the state of California within the statutory time 

period who suffer or suffered from the same wage and hour violations outlined below. 

Defendants had a common policy and/or practice of failing to pay Aggrieved Employees 

minimum wages for all hours worked. Specifically, Defendant would automatically deduct 30 

minutes of wages from Aggrieved Employees for alleged meal periods which Aggrieved 

Employees were continuously denied. Accordingly, Aggrieved Employees were required to work 

during their meal periods without pay. Thus, Aggrieved Employees were required to work hours 

without wages.  

 

Additionally, Aggrieved Employees were forced to use a timeclock that would often malfunction 

and not record Aggrieved Employees actual time worked. As a result Aggrieved Employees were 

only paid for their scheduled hours and not the actual hours worked. Thus, Aggrieved Employees 

were required to work hours, under the control of Defendants, without wages.  

 

Defendants also failed to pay Aggrieved Employees proper overtime wages. Aggrieved 

Employees consistently worked in excess of eight (8) hours a day, and/or forty (40) hours a 

week. However, Aggrieved Employees were not always paid overtime wages for hours worked 

in excess of 8 hours a day. Moreover, the uncompensated time, discussed above, was worked by 

Aggrieved Employees in excess of 8 hours a day and/or 40 hours a week, further entitling 

Aggrieved Employees overtime wages which they were consistently denied, all in violation of 

Labor Code and applicable Wage Orders.   

 

Additionally, Defendants did not pay Aggrieved Employees the correct overtime rate for the 

recorded overtime hours that they generated.  In addition to an hourly wage, Defendants paid 

Aggrieved Employees nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses. However, upon information and belief, Defendants failed to incorporate all 

remunerations, including nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses, into the calculation of the regular rate of pay for purposes of calculating the overtime 

wage rate. Therefore, during times when Aggrieved Employees worked overtime and received 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, Defendants 

failed to pay all overtime wages by paying a lower overtime rate than required. 

 

Defendants had a common policy and/or practice of denying Aggrieved Employees proper meal 

periods. Specifically, employees were required to work through their meal periods which they 

were consistently denied as they had to assist customers during their meal periods. Moreover, as 

discussed above, Defendants had a common policy and/or practice of automatically deducting 30 

minutes of wages for alleged meal periods, which Aggrieved Employees were consistently 

denied. Also, what meal periods Aggrieved Employees did take, were consistently less than 30 

minutes, and taken well after their fifth consecutive hour of work, all in violation of Labor Code 

and applicable Wage Orders. Similarly, Aggrieved Employees were required to work in excess 
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of ten (10) hours a day, without ever receiving a second meal compliant period, all in violation of 

Labor Code and applicable Wage Orders. 

 

Defendants have consistently failed to provide Aggrieved Employees with paid rest breaks of not 

less than 10 minutes for every work period of 4 or more consecutive hours, as required by Labor 

Code. Specifically, Aggrieved Employees were required to work through their periods which 

they were continuously denied. Moreover, Aggrieved Employees were not paid for whatever rest 

breaks they were provided.  

 

Defendants also had a common policy and/or practice of unlawfully collecting or receiving 

wages from Aggrieved Employees. As discussed above, Defendants would automatically deduct 

30 minutes of vested wages from Aggrieved Employees for alleged meal periods which they 

were denied. Moreover, Defendants also had a common policy and/or practice of understating 

the hours worked by Aggrieved Employees.  

 

Defendants had a common policy and practice of failing to reimburse Aggrieved Employees for 

necessary business expenditures incurred in execution of their duties under Defendants’ employ. 

Defendants have failed to reimburse Aggrieved Employees for expenses necessarily incurred in 

the performance of their job duties for Defendants including, purchasing uniforms (shirts, 

sweaters, and name tags) and cell phone usage which was necessary to perform their duties under 

Defendants’ employ which was used throughout the course of Aggrieved Employees’ duties 

under Defendants’ employ. 

 

Defendants consistently failed to issue accurate itemized wage statements as required by Labor 

Code § 226(a). Specifically, Defendants failed to provide Employees with accurate itemized 

wage statements in writing, as required by the Labor Code. Defendants failed in their affirmative 

obligation to keep accurate records of the correct overtime wages based on proper regular rate 

calculations that included nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses earned, and the total amount of compensation of Aggrieved Employees. Additionally, 

the wage statements given to Aggrieved Employees, by Defendants, failed to include the above 

requirements enumerated above. Aggrieved Employees’ wage statements did not include: the 

total hours worked in violation of Labor Code § 226(a)(2) and failed to accurately set forth all 

applicable hourly rates in effect during the pay period and the corresponding number of hours 

worked at each such rate in violation of Labor Code §  226 (a)(9). The wage statements provided 

to Aggrieved Employees were confusing and required Aggrieved Employees to engage in 

discovery and refer to outside sources to verify whether their pay was correct and potentially 

resulting in a miscalculation by the Aggrieved Employees. Moreover, the wage statements given 

to Aggrieved Employees failed to accurately account for unpaid wages, overtime, premium pay 

for deficiently provided meal periods and rest breaks, and unlawfully received or collected 

wages, discussed above.  Moreover, Defendants failed to pay Aggrieved Employees all wages 

owed at the time of their termination or within seventy-two (72) hours of their resignation. 

Defendants also consistently failed to pay Aggrieved Employees all wages due on a semi-

monthly basis. 

 

/// 

/// 
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Aggrieved Employees complain of the following violations: 

 

Failure to Pay Minimum Wages 

Defendants violated the law by failing to pay Aggrieved Employees minimum wages for all 

hours worked. California Labor Code § 1197, entitled “Pay of Less Than Minimum Wage” 

states, “[t]he minimum wage for employees fixed by the commission is the minimum wage to be 

paid to employees, and the payment of a less wage than the minimum so fixed is unlawful.” The 

applicable minimum wages fixed by the commission for work during the relevant period is found 

in the Wage Orders. Defendants had a common policy and/or practice of failing to pay 

Aggrieved Employees minimum wages for all hours worked. Specifically, Defendant would 

automatically deduct 30 minutes of wages from Aggrieved Employees for alleged meal periods 

which Aggrieved Employees were continuously denied. Accordingly, Aggrieved Employees 

were required to work during their meal periods without pay. Furthermore, Defendants failed to 

pay Aggrieved Employees the minimum wage for all hours worked. Aggrieved Employees were 

forced to use a timeclock that would often malfunction and not record Aggrieved Employees 

actual time worked were only paid for their scheduled hours and not the actual hours worked. 

Additionally, Defendant also had a common policy and/or practice of understating the hours 

worked by Aggrieved Employees. Thus, Aggrieved Employees were required to work hours 

without wages. Defendants have the ability to pay minimum wages for all time worked and have 

willfully refused to pay such wages with the intent to secure for Defendants a discount upon this 

indebtedness with the intent to annoy, harass, oppress, hinder, delay, or defraud Aggrieved 

Employees.  

 

In light of the forgoing, the Plaintiff and Aggrieved Employees seek to recover penalties. 

Plaintiff and the Aggrieved Employees are entitled to recover the unpaid minimum wages, 

liquidated damages in an amount equal to the minimum wages unlawfully unpaid, interest 

thereon and reasonable attorney’s fees and costs of suit pursuant to California Labor Code § 

1194(a). Plaintiff and the other Aggrieved employees further request recovery of all unpaid 

wages, according to proof, interest, statutory costs, as well as the assessment of any statutory 

penalties against Defendants, in a sum as provided by the California Labor Code and/or other 

applicable statutes, including pursuant to Labor Code § 558, and Wage Order provisions. 

 

Failure to Pay Wages and Overtime in Violation of Labor Code § 510 

Defendants violated the law by failing to pay Aggrieved Employees earned wages and overtime. 

Specifically, Aggrieved Employees consistently worked in excess of eight (8) hours a day, 

and/or forty (40) hours a week. However, Aggrieved Employees were not always paid overtime 

wages for hours worked in excess of 8 hours a day in violation of Labor Code § 510 and 

applicable Wage Orders. As discussed above Aggrieved Employees were only paid for their 

scheduled hours and not the actual hours worked. Additionally, Defendants did not pay 

Aggrieved Employees the correct overtime rate for the recorded overtime hours that they 

generated.  In addition to an hourly wage, Defendants paid Aggrieved Employees 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses. However, upon 

information and belief, Defendants failed to incorporate all remunerations, including 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, into the 

calculation of the regular rate of pay for purposes of calculating the overtime wage rate. 

Therefore, during times when Aggrieved Employees worked overtime and received 
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nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, Defendants 

failed to pay all overtime wages by paying a lower overtime rate than required. 

 

In light of the forgoing, Aggrieved Employees seek to recover penalties pursuant to the 

California Labor Code, including Labor Code §§ 204, 510, 558, and 1194 (and the relevant 

orders of the Industrial Welfare Commission). Defendants are liable to Aggrieved Employees for 

the full amount of all their unpaid wages and overtime compensation, with interest, plus their 

reasonable attorneys’ fees and costs, as well as the assessment of any statutory penalties against 

Defendants, and each of them, and any additional sums as provided by the Labor Code and/or 

other statutes and Wage Order provisions. 

 

Meal-Period Liability Under Labor Code § 226.7 

Defendants have regularly required Aggrieved Employees to work shifts in excess of five (5) 

hours and ten (10) hours without providing them with uninterrupted meal periods of not less than 

thirty (30) minutes for the first (5) hours and for the tenth hour as required under Labor Code §§ 

226.7, 512, and applicable Wage Orders. Specifically, employees were required to work through 

their meal periods which they were consistently denied. Moreover, as discussed above, 

Defendants had a common policy and/or practice of automatically deducting 30 minutes of 

wages for alleged meal periods, which Aggrieved Employees were consistently denied. Also, 

what meal periods Aggrieved Employees did take, were consistently less than 30 minutes, and 

taken well after their fifth consecutive hour of work, all in violation of Labor Code and 

applicable Wage Orders. Similarly, Aggrieved Employees were required to work in excess of ten 

(10) hours a day, without ever receiving a second meal compliant period, all in violation of 

Labor Code and applicable Wage Orders. Defendants also failed to pay Aggrieved Employees 

“premium pay,” i.e. one hour of wages at each Aggrieved Employee’s effective regular rate of 

pay, for each meal period that Defendants failed to provide or deficiently provided. Therefore, 

pursuant to Labor Code § 226.7, Employees in the Class are entitled to damages in an amount 

equal to one (1) hour of wages at their effective hourly rates of pay for each meal period not 

provided or deficiently provided, as well as the assessment of any statutory penalties against the 

Defendants, and each of them, in a sum as provided by the Labor Code, including Labor Code § 

558 and other applicable statutes and Wage Order provisions. 

 

Rest-Break Liability Under Labor Code § 226.7 

Defendants have consistently failed to provide Aggrieved Employees with paid rest breaks of not 

less than ten (10) minutes for every work period of four (4) or more consecutive hours, as 

required under Labor Code § 226.7. Specifically, Aggrieved Employees were required to work 

through their periods which they were continuously denied. Moreover, Aggrieved Employees 

were not paid for whatever rest breaks they were provided. Defendants also failed to pay 

Aggrieved Employees premium pay for each day on which requisite rest breaks were not 

provided or were deficiently provided. Therefore, pursuant to Labor Code § 226.7, Employees in 

the Class are entitled to damages in an amount equal to one (1) hour of wages at their effective 

hourly rates of pay for each rest period not provided or deficiently provided, as well as the 

assessment of any statutory penalties against the Defendants, and each of them, in a sum as 

provided by the Labor Code, including Labor Code § 558 and other applicable statutes and Wage 

Order provisions. 
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Unlawfully Collecting or Receiving Wages in Violation of Labor Code § 221 

Labor Code § 221 provides, “It shall be unlawful for any employer to collect or receive from an 

employee any part of wages theretofore paid by said employer to said employee.” As discussed 

above, Defendants unlawfully received and/or collected wages from Employees by 

implementing a policy of automatically deducting 30 minutes worth of vested wages, from 

Employees, for alleged meal periods which they were consistently denied, as well as by 

understating the hours worked by Aggrieved Employees. In light of the forgoing, Plaintiffs and 

Aggrieved Employees seek to recover penalties pursuant to Labor Code § 558. 

 

Failure to Reimburse for Necessary Business Expenditures in Violation of Labor Code § 

2802 

Defendants have consistently required Aggrieved Employees to incur necessary business 

expenses in the execution of their duties under Defendants’ employ. Specifically, Defendants 

have failed to reimburse Aggrieved Employees for expenses necessarily incurred in the 

performance of their job duties for Defendants including, purchasing uniforms (shirts, sweaters, 

and name tags) and cell phone usage which was necessary to perform their duties under 

Defendants’ employ which was used throughout the course of Aggrieved Employees’ duties 

under Defendants’ employ in violation of Labor Code § 2802. In light of the forgoing, Aggrieved 

Employees seek to recover penalties pursuant to Labor Code § 558. 

 

Failure to Issue Accurate and Itemized Wage Statements in Violation of Labor Code § 226 

California Labor Code § 226(a) requires an employer to furnish each of his or her employees 

with an accurate, itemized wage statements in writing. These statements must be appended to the 

detachable part of the check, draft, voucher, or whatever else serves to pay the employee’s 

wages; or, if wages are paid by cash or personal check, these statements may be given to the 

employee separately from the payment of wages; in either case the employer must give the 

employee these statements twice a month or each time wages are paid.  

 

Defendants failed to provide Aggrieved Employees with accurate itemized wage statements in 

writing, as required by the Labor Code. Specifically, Defendants failed to provide Employees 

with accurate itemized wage statements in writing, as required by the Labor Code. Defendants 

failed in their affirmative obligation to keep accurate records of the correct overtime wages based 

on proper regular rate calculations that included nondiscretionary commissions, incentive pay, 

and/or nondiscretionary bonuses earned, and the total amount of compensation of Aggrieved 

Employees. Additionally, the wage statements given to Aggrieved Employees, by Defendants, 

failed to include the above requirements enumerated above. Aggrieved Employees’ wage 

statements did not include: the total hours worked in violation of Labor Code § 226(a)(2) and 

failed to accurately set forth all applicable hourly rates in effect during the pay period and the 

corresponding number of hours worked at each such rate in violation of Labor Code §  226 

(a)(9). The wage statements provided to Aggrieved Employees were confusing and required 

Aggrieved Employees to engage in discovery and refer to outside sources to verify whether their 

pay was correct and potentially resulting in a miscalculation by the Aggrieved Employees. 

Moreover, the wage statements given to Aggrieved Employees failed to accurately account for 

unpaid wages, overtime, premium pay for deficiently provided meal periods and rest breaks, and 

unlawfully received or collected wages, discussed above. Please see true and correct copy of 

Plaintiff’s wage statement attached hereto as “Exhibit 1.”  



Ly v. Prime Comms Retail, LLC 

July 15, 2020 

Page 7 of 8 

 

In light of these violations, and pursuant to Labor Code §§ 226(a) and 226(e), Plaintiff and 

Aggrieved Employees are entitled to recover the greater of all actual damages or fifty dollars 

($50) for the initial pay period in which a violation occurs and one hundred dollars ($100) for 

each violation in a subsequent pay period, not exceeding an aggregate penalty of four thousand 

dollars ($4,000). They are also entitled to an award of costs and reasonable attorneys’ fees. 

 

Failure to Issue Semimonthly Payments in Violation of Labor Code § 204 

In failing to pay Aggrieved Employees wages, overtime, premium pay, etc., Defendants failed to 

timely pay Aggrieved Employees wages on a semimonthly basis as required under Labor Code § 

204. Defendants failed to maintain records showing accurate hours worked daily and the wages 

paid to Aggrieved Employees, as well as the meal and rest periods taken by Aggrieved 

Employees, as required by Labor Code § 1174 and the applicable IWC wage orders. In light of 

the forgoing, Plaintiff and Aggrieved Employees seek to recover penalties pursuant to Labor 

Code § 558. 

 

Failure to Keep Records In Accordance With Labor Code § 1174 

Section 1174 requires employers to keep records showing payroll records and the hours worked 

daily by and the wages paid to employees. Failing to pay Aggrieved Employees proper wages, 

overtime, premium pay, etc., all discussed herein, Defendants failed to maintain proper 

employment records in accordance with Section 1174. In light of the forgoing, Plaintiff and 

Aggrieved Employees seek to recover penalties pursuant to Labor Code §§ 1174.5 and 2699, et 

seq. 

 

Waiting Time Penalties Pursuant to Labor Code § 203 

Some Aggrieved Employees no longer work for Defendants; they either resigned or were 

terminated from Defendants’ employ. Based on the forgoing, Defendants have had a consistent 

policy of failing to pay all wages fur and owed to Aggrieved Employees at the time of their 

termination of within seventy-two (72) hours of their resignation, as required by California under 

Labor Code § 203.In light of the forgoing, Plaintiff and Aggrieved Employees seek to recover 

penalties pursuant to Labor Code § 558. 

 

Unfair Competition Under Business and Professions Code § 17200, et seq. 

Consequently, Defendants’ conduct has been and continues to be unfair, unlawful, and harmful 

to Aggrieved Employees and the general public in violation of Business & Professions Code § 

17200 et seq. 

 

We are constrained to move forward with the filing of this complaint, alleging the causes of 

action discussed herein, with or without the PAGA claim. Thus, any action by the LWDA would 

not resolve the entirety of the case, and the interest of judicial economy will be served by 

allowing the case to proceed as a cohesive whole. 

 

/// 

/// 

/// 



Ly v. Prime Comms Retail, LLC 

July 15, 2020 

Page 8 of 8 

 

Wherefore we request that you advise us, by certified mail within thirty (60) days of the 

postmark on this letter, whether you intend to proceed with these claims or whether Plaintiff and 

Aggrieved Employees should include them as a § 2699 claim in an amended complaint. 

 

Regards, 

 

DAVID YEREMIAN & ASSOCIATES, INC. 

 

 

David Yeremian 

 
Enclosures:   

 

Cc: Above listed Defendants by Certified Mail 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT 1 



Earnings Statement VIVIAN LY

Company: 0VI14 - SPRING COMMUNICATIONS
Pay Date: 01/10/2020 HOLDINGS LLC Emp #: A9PU
Period Start: 12/21/2019 12550 REED RD STE 100 Dept: 60240 - Store
Period End: 01/03/2020 SUGAR LAND  TX  77478    (281) 240-7800 Pay Basis: Hourly

Rate Hours/Units Current Period Year To Date
Earnings

Regular 14.50 55.85 809.83 809.83
Overtime 21.75 1.12 24.36 24.36
CA Break Pay 14.50 1.00 14.50 14.50
CA Commission Adv OT 0.02 0.08 0.00 0.06
Sales Incentive 5.50 214.00

Gross 58.05 854.19 1062.75
W/H Taxes

Federal W/H(S/0) 0.00 0.00
Medicare 12.39 15.41
Social Security 52.96 65.89
California State W/H(H/2) 0.00 0.00
CaliforniaSDI Tax 8.54 10.63

Deductions

Net Pay 780.30 970.82 Voucher No. 226911920DD

Net Pay Distribution
Direct Deposit Net Check 780.30 970.82 A/C:3685

Voucher No. 226911920DD
SPRING COMMUNICATIONS HOLDINGS LLC
12550 REED RD STE 100 DATE: 01/10/2020
SUGARLAND, TX    77478

Dept: 60240

Net Pay: 780.30
Seven Hundred Eighty And 30/100 Dollars

VIVIAN LY
8344 HONEYCOMB WAY
SACRAMENTO, CA  95828

For Record Purposes Only
**NON-NEGOTIABLE**
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THE LAW OFFICES OF 

DAVID YEREMIAN 
& ASSOCIATES INC 

535 N BRAND BLVD STE 705 

GLENDALE CA 91203 

818 230 8380 

818 230 0308 FAX 

DAVID@YEREMIANLAW.COM 
 

March 4, 2021 

 

VIA ON-LINE SUBMISSION ONLY TO: 
https://dir.tfaforms.net/128   

Private Attorneys General Act  

Attn. PAGA Administrator 

455 Golden Gate Avenue, 9th Floor 

San Francisco, CA 94102 

 

VIA CERTIFIED MAIL TO:  
(by certified mail to Prime Comms Retail, LLC) 

 

Prime Comms Retail, LLC  

Capitol Corporate Services, Inc., Agent for Service of Process 

455 Capitol Mall Complex, Suite 217 

Sacramento, CA 95814 
Certified Mail Tracking Number: 7019 2970 0000 5058 2861 

 

Prime Comms Retail, LLC  

12550 Reed RD. STE. 100 

Sugar Land, TX 77478 
Certified Mail Tracking Number: 7019 2970 0000 5058 2878 

 

Spring Communications Holdings LLC 

12550 Reed RD. STE. 100 

Sugar Land, TX 77478 
Certified Mail Tracking Number: 7019 2970 0000 5058 2878 

  

 

Re: Labor Code § 2699 Penalties 

Ly v. Prime Comms Retail, LLC 

Case No. 34-2020-00281668 

LWDA Case No. LWDA-CM-797139-20 

 

Gentlepersons: 

 

This office represents Plaintiff Vivian Ly (“Plaintiff”) and other aggrieved employees 

(collectively “Aggrieved Employees”) for the violation of California Labor Code §§ 201, 202, 

203,204, 210, 221,226, 226.7, 510, 512, 558, 558.1, 1174, 1174.5, 1182.12, 1185, 1194, 1194.2, 

1197, 1198, 1199, 2802, 2698, and 2699, et seq.; provisions of the Industrial Welfare 

Commission (IWC) Wage Order(s); and California Business &Professions Code § 17200 et seq.  

https://dir.tfaforms.net/128
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Plaintiff wishes to bring a representative action on behalf of herself and the State of California 

against Defendants Prime Comms Retail, LLC, a Delaware limited liability corporation, Spring 

Communications Holdings LLC, a business of unknown entity, and DOES 1 through 50 

inclusive (defendants being referred to herein collectively as “Defendants”). 

 

The purpose of this letter is to comply with the Private Attorneys General Act of 2004, pursuant 

to California Labor Code § 2698 et. seq. We herein set forth the facts and theories of California 

Labor Code violations which we Defendants engaged in with respect to our client and all of their 

California employees. 

 

Relevant Facts 

Plaintiff and Aggrieved Employees were employed by Defendants as non-exempt employees. 

Plaintiff is also informed and believes that there are other aggrieved employees employed by 

Defendants as non-exempt employees within the state of California within the statutory time 

period who suffer or suffered from the same wage and hour violations outlined below. 

Defendants had a common policy and/or practice of failing to pay Aggrieved Employees 

minimum wages for all hours worked. Specifically, Defendant would automatically deduct 30 

minutes of wages from Aggrieved Employees for alleged meal periods which Aggrieved 

Employees were continuously denied. Accordingly, Aggrieved Employees were required to work 

during their meal periods without pay. Thus, Aggrieved Employees were required to work hours 

without wages.  

 

Additionally, Aggrieved Employees were forced to use a timeclock that would often malfunction 

and not record Aggrieved Employees actual time worked. As a result Aggrieved Employees were 

only paid for their scheduled hours and not the actual hours worked. Thus, Aggrieved Employees 

were required to work hours, under the control of Defendants, without wages.  

 

Defendants also failed to pay Aggrieved Employees proper overtime wages. Aggrieved 

Employees consistently worked in excess of eight (8) hours a day, and/or forty (40) hours a 

week. However, Aggrieved Employees were not always paid overtime wages for hours worked 

in excess of 8 hours a day. Moreover, the uncompensated time, discussed above, was worked by 

Aggrieved Employees in excess of 8 hours a day and/or 40 hours a week, further entitling 

Aggrieved Employees overtime wages which they were consistently denied, all in violation of 

Labor Code and applicable Wage Orders.   

 

Additionally, Defendants did not pay Aggrieved Employees the correct overtime rate for the 

recorded overtime hours that they generated.  In addition to an hourly wage, Defendants paid 

Aggrieved Employees nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses. However, upon information and belief, Defendants failed to incorporate all 

remunerations, including nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses, into the calculation of the regular rate of pay for purposes of calculating the overtime 

wage rate. Therefore, during times when Aggrieved Employees worked overtime and received 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, Defendants 

failed to pay all overtime wages by paying a lower overtime rate than required. 
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Defendants had a common policy and/or practice of denying Aggrieved Employees proper meal 

periods. Specifically, employees were required to work through their meal periods which they 

were consistently denied as they had to assist customers during their meal periods. Moreover, as 

discussed above, Defendants had a common policy and/or practice of automatically deducting 30 

minutes of wages for alleged meal periods, which Aggrieved Employees were consistently 

denied. Also, what meal periods Aggrieved Employees did take, were consistently less than 30 

minutes, and taken well after their fifth consecutive hour of work, all in violation of Labor Code 

and applicable Wage Orders. Similarly, Aggrieved Employees were required to work in excess 

of ten (10) hours a day, without ever receiving a second meal compliant period, all in violation of 

Labor Code and applicable Wage Orders. 

 

Defendants have consistently failed to provide Aggrieved Employees with paid rest breaks of not 

less than 10 minutes for every work period of 4 or more consecutive hours, as required by Labor 

Code. Specifically, Aggrieved Employees were required to work through their periods which 

they were continuously denied. Moreover, Aggrieved Employees were not paid for whatever rest 

breaks they were provided.  

 

Defendants also had a common policy and/or practice of unlawfully collecting or receiving 

wages from Aggrieved Employees. As discussed above, Defendants would automatically deduct 

30 minutes of vested wages from Aggrieved Employees for alleged meal periods which they 

were denied. Moreover, Defendants also had a common policy and/or practice of understating 

the hours worked by Aggrieved Employees.  

 

Defendants had a common policy and practice of failing to reimburse Aggrieved Employees for 

necessary business expenditures incurred in execution of their duties under Defendants’ employ. 

Defendants have failed to reimburse Aggrieved Employees for expenses necessarily incurred in 

the performance of their job duties for Defendants including, purchasing uniforms (shirts, 

sweaters, and name tags) and cell phone usage which was necessary to perform their duties under 

Defendants’ employ which was used throughout the course of Aggrieved Employees’ duties 

under Defendants’ employ. 

 

Defendants consistently failed to issue accurate itemized wage statements as required by Labor 

Code § 226(a). Specifically, Defendants failed to provide Employees with accurate itemized 

wage statements in writing, as required by the Labor Code. Defendants failed in their affirmative 

obligation to keep accurate records of the correct overtime wages based on proper regular rate 

calculations that included nondiscretionary commissions, incentive pay, and/or nondiscretionary 

bonuses earned, and the total amount of compensation of Aggrieved Employees. Additionally, 

the wage statements given to Aggrieved Employees, by Defendants, failed to include the above 

requirements enumerated above. Aggrieved Employees’ wage statements did not include: the 

total hours worked in violation of Labor Code § 226(a)(2) and failed to accurately set forth all 

applicable hourly rates in effect during the pay period and the corresponding number of hours 

worked at each such rate in violation of Labor Code §  226 (a)(9). The wage statements provided 

to Aggrieved Employees were confusing and required Aggrieved Employees to engage in 

discovery and refer to outside sources to verify whether their pay was correct and potentially 

resulting in a miscalculation by the Aggrieved Employees. Moreover, the wage statements given 

to Aggrieved Employees failed to accurately account for unpaid wages, overtime, premium pay 
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for deficiently provided meal periods and rest breaks, and unlawfully received or collected 

wages, discussed above.  Moreover, Defendants failed to pay Aggrieved Employees all wages 

owed at the time of their termination or within seventy-two (72) hours of their resignation. 

Defendants also consistently failed to pay Aggrieved Employees all wages due on a semi-

monthly basis. 

 

Aggrieved Employees complain of the following violations: 

 

Failure to Pay Minimum Wages 

Defendants violated the law by failing to pay Aggrieved Employees minimum wages for all 

hours worked. California Labor Code § 1197, entitled “Pay of Less Than Minimum Wage” 

states, “[t]he minimum wage for employees fixed by the commission is the minimum wage to be 

paid to employees, and the payment of a less wage than the minimum so fixed is unlawful.” The 

applicable minimum wages fixed by the commission for work during the relevant period is found 

in the Wage Orders. Defendants had a common policy and/or practice of failing to pay 

Aggrieved Employees minimum wages for all hours worked. Specifically, Defendant would 

automatically deduct 30 minutes of wages from Aggrieved Employees for alleged meal periods 

which Aggrieved Employees were continuously denied. Accordingly, Aggrieved Employees 

were required to work during their meal periods without pay. Furthermore, Defendants failed to 

pay Aggrieved Employees the minimum wage for all hours worked. Aggrieved Employees were 

forced to use a timeclock that would often malfunction and not record Aggrieved Employees 

actual time worked were only paid for their scheduled hours and not the actual hours worked. 

Additionally, Defendant also had a common policy and/or practice of understating the hours 

worked by Aggrieved Employees. Thus, Aggrieved Employees were required to work hours 

without wages. Defendants have the ability to pay minimum wages for all time worked and have 

willfully refused to pay such wages with the intent to secure for Defendants a discount upon this 

indebtedness with the intent to annoy, harass, oppress, hinder, delay, or defraud Aggrieved 

Employees.  

 

In light of the forgoing, the Plaintiff and Aggrieved Employees seek to recover penalties. 

Plaintiff and the Aggrieved Employees are entitled to recover the unpaid minimum wages, 

liquidated damages in an amount equal to the minimum wages unlawfully unpaid, interest 

thereon and reasonable attorney’s fees and costs of suit pursuant to California Labor Code § 

1194(a). Plaintiff and the other Aggrieved employees further request recovery of all unpaid 

wages, according to proof, interest, statutory costs, as well as the assessment of any statutory 

penalties against Defendants, in a sum as provided by the California Labor Code and/or other 

applicable statutes, including pursuant to Labor Code § 558, and Wage Order provisions. 

 

Failure to Pay Wages and Overtime in Violation of Labor Code § 510 

Defendants violated the law by failing to pay Aggrieved Employees earned wages and overtime. 

Specifically, Aggrieved Employees consistently worked in excess of eight (8) hours a day, 

and/or forty (40) hours a week. However, Aggrieved Employees were not always paid overtime 

wages for hours worked in excess of 8 hours a day in violation of Labor Code § 510 and 

applicable Wage Orders. As discussed above Aggrieved Employees were only paid for their 

scheduled hours and not the actual hours worked. Additionally, Defendants did not pay 

Aggrieved Employees the correct overtime rate for the recorded overtime hours that they 
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generated.  In addition to an hourly wage, Defendants paid Aggrieved Employees 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses. However, upon 

information and belief, Defendants failed to incorporate all remunerations, including 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, into the 

calculation of the regular rate of pay for purposes of calculating the overtime wage rate. 

Therefore, during times when Aggrieved Employees worked overtime and received 

nondiscretionary commissions, incentive pay, and/or nondiscretionary bonuses, Defendants 

failed to pay all overtime wages by paying a lower overtime rate than required. 

 

In light of the forgoing, Aggrieved Employees seek to recover penalties pursuant to the 

California Labor Code, including Labor Code §§ 204, 510, 558, and 1194 (and the relevant 

orders of the Industrial Welfare Commission). Defendants are liable to Aggrieved Employees for 

the full amount of all their unpaid wages and overtime compensation, with interest, plus their 

reasonable attorneys’ fees and costs, as well as the assessment of any statutory penalties against 

Defendants, and each of them, and any additional sums as provided by the Labor Code and/or 

other statutes and Wage Order provisions. 

 

Meal-Period Liability Under Labor Code § 226.7 

Defendants have regularly required Aggrieved Employees to work shifts in excess of five (5) 

hours and ten (10) hours without providing them with uninterrupted meal periods of not less than 

thirty (30) minutes for the first (5) hours and for the tenth hour as required under Labor Code §§ 

226.7, 512, and applicable Wage Orders. Specifically, employees were required to work through 

their meal periods which they were consistently denied. Moreover, as discussed above, 

Defendants had a common policy and/or practice of automatically deducting 30 minutes of 

wages for alleged meal periods, which Aggrieved Employees were consistently denied. Also, 

what meal periods Aggrieved Employees did take, were consistently less than 30 minutes, and 

taken well after their fifth consecutive hour of work, all in violation of Labor Code and 

applicable Wage Orders. Similarly, Aggrieved Employees were required to work in excess of ten 

(10) hours a day, without ever receiving a second meal compliant period, all in violation of 

Labor Code and applicable Wage Orders. Defendants also failed to pay Aggrieved Employees 

“premium pay,” i.e. one hour of wages at each Aggrieved Employee’s effective regular rate of 

pay, for each meal period that Defendants failed to provide or deficiently provided. Therefore, 

pursuant to Labor Code § 226.7, Employees in the Class are entitled to damages in an amount 

equal to one (1) hour of wages at their effective hourly rates of pay for each meal period not 

provided or deficiently provided, as well as the assessment of any statutory penalties against the 

Defendants, and each of them, in a sum as provided by the Labor Code, including Labor Code § 

558 and other applicable statutes and Wage Order provisions. 

 

Rest-Break Liability Under Labor Code § 226.7 

Defendants have consistently failed to provide Aggrieved Employees with paid rest breaks of not 

less than ten (10) minutes for every work period of four (4) or more consecutive hours, as 

required under Labor Code § 226.7. Specifically, Aggrieved Employees were required to work 

through their periods which they were continuously denied. Moreover, Aggrieved Employees 

were not paid for whatever rest breaks they were provided. Defendants also failed to pay 

Aggrieved Employees premium pay for each day on which requisite rest breaks were not 

provided or were deficiently provided. Therefore, pursuant to Labor Code § 226.7, Employees in 
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the Class are entitled to damages in an amount equal to one (1) hour of wages at their effective 

hourly rates of pay for each rest period not provided or deficiently provided, as well as the 

assessment of any statutory penalties against the Defendants, and each of them, in a sum as 

provided by the Labor Code, including Labor Code § 558 and other applicable statutes and Wage 

Order provisions. 

 

Unlawfully Collecting or Receiving Wages in Violation of Labor Code § 221 

Labor Code § 221 provides, “It shall be unlawful for any employer to collect or receive from an 

employee any part of wages theretofore paid by said employer to said employee.” As discussed 

above, Defendants unlawfully received and/or collected wages from Employees by 

implementing a policy of automatically deducting 30 minutes worth of vested wages, from 

Employees, for alleged meal periods which they were consistently denied, as well as by 

understating the hours worked by Aggrieved Employees. In light of the forgoing, Plaintiffs and 

Aggrieved Employees seek to recover penalties pursuant to Labor Code § 558. 

 

Failure to Reimburse for Necessary Business Expenditures in Violation of Labor Code § 

2802 

Defendants have consistently required Aggrieved Employees to incur necessary business 

expenses in the execution of their duties under Defendants’ employ. Specifically, Defendants 

have failed to reimburse Aggrieved Employees for expenses necessarily incurred in the 

performance of their job duties for Defendants including, purchasing uniforms (shirts, sweaters, 

and name tags) and cell phone usage which was necessary to perform their duties under 

Defendants’ employ which was used throughout the course of Aggrieved Employees’ duties 

under Defendants’ employ in violation of Labor Code § 2802. In light of the forgoing, Aggrieved 

Employees seek to recover penalties pursuant to Labor Code § 558. 

 

Failure to Issue Accurate and Itemized Wage Statements in Violation of Labor Code § 226 

California Labor Code § 226(a) requires an employer to furnish each of his or her employees 

with an accurate, itemized wage statements in writing. These statements must be appended to the 

detachable part of the check, draft, voucher, or whatever else serves to pay the employee’s 

wages; or, if wages are paid by cash or personal check, these statements may be given to the 

employee separately from the payment of wages; in either case the employer must give the 

employee these statements twice a month or each time wages are paid.  

 

Defendants failed to provide Aggrieved Employees with accurate itemized wage statements in 

writing, as required by the Labor Code. Specifically, Defendants failed to provide Employees 

with accurate itemized wage statements in writing, as required by the Labor Code. Defendants 

failed in their affirmative obligation to keep accurate records of the correct overtime wages based 

on proper regular rate calculations that included nondiscretionary commissions, incentive pay, 

and/or nondiscretionary bonuses earned, and the total amount of compensation of Aggrieved 

Employees. Additionally, the wage statements given to Aggrieved Employees, by Defendants, 

failed to include the above requirements enumerated above. Aggrieved Employees’ wage 

statements did not include: the total hours worked in violation of Labor Code § 226(a)(2) and 

failed to accurately set forth all applicable hourly rates in effect during the pay period and the 

corresponding number of hours worked at each such rate in violation of Labor Code §  226 

(a)(9). The wage statements provided to Aggrieved Employees were confusing and required 
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Aggrieved Employees to engage in discovery and refer to outside sources to verify whether their 

pay was correct and potentially resulting in a miscalculation by the Aggrieved Employees. 

Moreover, the wage statements given to Aggrieved Employees failed to accurately account for 

unpaid wages, overtime, premium pay for deficiently provided meal periods and rest breaks, and 

unlawfully received or collected wages, discussed above. Please see true and correct copy of 

Plaintiff’s wage statement attached hereto as “Exhibit 1.”  

In light of these violations, and pursuant to Labor Code §§ 226(a) and 226(e), Plaintiff and 

Aggrieved Employees are entitled to recover the greater of all actual damages or fifty dollars 

($50) for the initial pay period in which a violation occurs and one hundred dollars ($100) for 

each violation in a subsequent pay period, not exceeding an aggregate penalty of four thousand 

dollars ($4,000). They are also entitled to an award of costs and reasonable attorneys’ fees. 

 

Failure to Issue Semimonthly Payments in Violation of Labor Code § 204 

In failing to pay Aggrieved Employees wages, overtime, premium pay, etc., Defendants failed to 

timely pay Aggrieved Employees wages on a semimonthly basis as required under Labor Code § 

204. Defendants failed to maintain records showing accurate hours worked daily and the wages 

paid to Aggrieved Employees, as well as the meal and rest periods taken by Aggrieved 

Employees, as required by Labor Code § 1174 and the applicable IWC wage orders. In light of 

the forgoing, Plaintiff and Aggrieved Employees seek to recover penalties pursuant to Labor 

Code § 558. 

 

Failure to Keep Records In Accordance With Labor Code § 1174 

Section 1174 requires employers to keep records showing payroll records and the hours worked 

daily by and the wages paid to employees. Failing to pay Aggrieved Employees proper wages, 

overtime, premium pay, etc., all discussed herein, Defendants failed to maintain proper 

employment records in accordance with Section 1174. In light of the forgoing, Plaintiff and 

Aggrieved Employees seek to recover penalties pursuant to Labor Code §§ 1174.5 and 2699, et 

seq. 

 

Waiting Time Penalties Pursuant to Labor Code § 203 

Some Aggrieved Employees no longer work for Defendants; they either resigned or were 

terminated from Defendants’ employ. Based on the forgoing, Defendants have had a consistent 

policy of failing to pay all wages fur and owed to Aggrieved Employees at the time of their 

termination of within seventy-two (72) hours of their resignation, as required by California under 

Labor Code § 203.In light of the forgoing, Plaintiff and Aggrieved Employees seek to recover 

penalties pursuant to Labor Code § 558. 

 

Unfair Competition Under Business and Professions Code § 17200, et seq. 

Consequently, Defendants’ conduct has been and continues to be unfair, unlawful, and harmful 

to Aggrieved Employees and the general public in violation of Business & Professions Code § 

17200 et seq. 

 

We are constrained to move forward with the filing of this complaint, alleging the causes of 

action discussed herein, with or without the PAGA claim. Thus, any action by the LWDA would 

not resolve the entirety of the case, and the interest of judicial economy will be served by 

allowing the case to proceed as a cohesive whole. 
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Wherefore we request that you advise us, by certified mail within thirty (60) days of the 

postmark on this letter, whether you intend to proceed with these claims or whether Plaintiff and 

Aggrieved Employees should include them as a § 2699 claim in an amended complaint. 

 

Regards, 

 

DAVID YEREMIAN & ASSOCIATES, INC. 

 

 

David Yeremian 

 
Enclosures:   

 

Cc: Above listed Defendants by Certified Mail 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT 1 



Earnings Statement VIVIAN LY

Pay Date: 02/12/2020 Company: 0VI14 - PRIME COMMS RETAIL LLC Emp #: A9PU
Period Start: 12/01/2019 12550 REED RD STE 100 Dept: 60240 - Store
Period End: 12/31/2019 SUGAR LAND  TX  77478    (281) 240-7800 Pay Basis: Hourly

Rate Hours/Units Current Period Year To Date
Earnings

Regular 14.50 0.00 0.00 2673.23
Overtime 21.75 0.00 0.00 33.50
CA Break Pay 14.50 0.00 0.00 29.00
CA Commission Adv OT 2.57 1.12 2.88 2.94
Sales Incentive 668.00 882.00

Gross 1.12 670.88 3620.67
W/H Taxes

Federal W/H(S/0) 0.00 0.00
Medicare 9.73 52.50
Social Security 41.59 224.47
California State W/H(H/2) 0.00 0.00
CaliforniaSDI Tax 6.71 36.21

Deductions

Net Pay 612.85 3307.49 Voucher No. 232140729DD

Net Pay Distribution
Direct Deposit Net Check 612.85 3307.49 A/C:3685

Voucher No. 232140729DD
PRIME COMMS RETAIL LLC
12550 REED RD STE 100 DATE: 02/12/2020
SUGARLAND, TX    77478

Dept: 60240

Net Pay: 612.85
Six Hundred Twelve And 85/100 Dollars

VIVIAN LY
For Record Purposes Only

**NON-NEGOTIABLE**



Earnings Statement VIVIAN LY

Company: 0VI14 - SPRING COMMUNICATIONS
Pay Date: 01/10/2020 HOLDINGS LLC Emp #: A9PU
Period Start: 12/21/2019 12550 REED RD STE 100 Dept: 60240 - Store
Period End: 01/03/2020 SUGAR LAND  TX  77478    (281) 240-7800 Pay Basis: Hourly

Rate Hours/Units Current Period Year To Date
Earnings

Regular 14.50 55.85 809.83 809.83
Overtime 21.75 1.12 24.36 24.36
CA Break Pay 14.50 1.00 14.50 14.50
CA Commission Adv OT 0.02 0.08 0.00 0.06
Sales Incentive 5.50 214.00

Gross 58.05 854.19 1062.75
W/H Taxes

Federal W/H(S/0) 0.00 0.00
Medicare 12.39 15.41
Social Security 52.96 65.89
California State W/H(H/2) 0.00 0.00
CaliforniaSDI Tax 8.54 10.63

Deductions

Net Pay 780.30 970.82 Voucher No. 226911920DD

Net Pay Distribution
Direct Deposit Net Check 780.30 970.82 A/C:3685

Voucher No. 226911920DD
SPRING COMMUNICATIONS HOLDINGS LLC
12550 REED RD STE 100 DATE: 01/10/2020
SUGARLAND, TX    77478

Dept: 60240

Net Pay: 780.30
Seven Hundred Eighty And 30/100 Dollars

VIVIAN LY
For Record Purposes Only

**NON-NEGOTIABLE**
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