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B. James Fitzpatrick (SBN: 129056) 
Laura L. Franklin (SBN: 282642) 
FITZPATRICK & SWANSTON  
555 S. Main Street 
Salinas, CA 93901 
Telephone: (831) 755-1311 
Facsimile:  (831) 755-1319 
 
Attorneys for Plaintiff,  
JOSE LUIS LOPEZ GARCIA, on behalf of himself 
and all similarly aggrieved employees 

 
 
 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF MONTEREY 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

JOSE LUIS LOPEZ GARCIA, on behalf of 
himself and all similarly aggrieved 
employees,  
 
                                Plaintiff,  
 
v.  
 
SMITH PACKING, INC.; and DOES 1 
through 50, inclusive,  
 
                                Defendants. 

Case No. 20CV002559 
 
DECLARATION OF B. JAMES 
FITZPATRICK IN SUPPORT OF 
PLAINTIFF’S MOTION TO APPROVE 
SETTLEMENT AGREEMENT 
PURSUANT TO THE PRIVATE 
ATTORNEYS GENERAL ACT 
 
Date:    February 10, 2023 
Time:   8:30 a.m. 
Dept.: 15 
 
 
Complaint Filed:  September 24, 2020 
Trial Date:  Vacated 
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I, B. James Fitzpatrick, declare as follows: 

1. I am an attorney duly licensed to practice before all courts in the State of 

California, and I am a partner in law firm of Fitzpatrick & Swanston, counsel of record for the 

named plaintiff Jose Luis Lopez Garcia (“Plaintiff”).  I have personal knowledge of the facts 

set forth below and if called to testify I could and would do so competently. 

2. I am familiar with all aspects of this case and all tasks undertaken by the various 

members of this firm in litigating this case.  I have spent significant time researching and 

pursuing the claims that have been alleged in this action.   

3. On September 24, 2020, my office sent a letter to the LWDA (electronically) 

and all named Defendants (via certified mail) on behalf of Plaintiff, providing notice of 

alleged violations of the California Labor Code, including but not limited to alleged violations 

of Labor Code sections 201, 202, 203, 204, 210, 216, 218, 221, 223, 225.5, 226(a), 226.7, 510, 

512(a), 558, 1194, 1197, 1197.1, 1198, and 2699.  The LWDA elected not to investigate the 

alleged violations. 

4. On April 22, 2022, the Parties participated in a full-day mediation with Scott 

Radovich of Radovich Mediation Group LLC.   

5. Prior to mediation, Defendant produced time and pay records and related data 

for the Aggrieved Employees, as well as various policy documents, all of which enabled 

Plaintiff’s thorough assessment of the claims, liability, and estimated maximum penalty 

exposure under PAGA.   

6. With the help of Mr. Radovich, the Parties were able to reach the present 

Settlement.  The material terms of the settlement are described below and set forth in detail in 

the Settlement Agreement. Attached hereto as Exhibit A is a true and correct copy of the 

Settlement Agreement.  

7. Based on my review of all the information, and based on my experience in class 

and PAGA action litigation, I believe this settlement to be fair, reasonable, and adequate. 

8. The Settlement Agreement requires Defendant to pay the gross amount of One 

Hundred Thousand Dollars ($100,000) (the “Maximum Settlement Amount”). (Settlement ¶ 
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4.)  The “PAGA Penalties Fund”, which is the Maximum Settlement Amount less any Court-

approved attorneys’ fees, litigation costs, Plaintiff’s Individual Payment, and Settlement 

Administration Costs, will be available for distribution to the LWDA and Aggrieved 

Employees. (Settlement ¶ 8.)   

9. Pursuant to the PAGA, seventy-five percent (75%) of the PAGA Penalties fund, 

or approximately $27,500 will be paid to the LWDA for PAGA penalties. The remaining 

twenty-five percent or $9,166.67 will be paid to all Aggrieved Employees. (Settlement ¶ 8.)  

10. The portion of the PAGA Penalties Fund distributed to Aggrieved Employees 

will be distributed in proportion to the number of pay periods employed in non-exempt 

positions in California during the Settlement Period. (Settlement ¶ 8.)   

11. Plaintiff alleges an assortment of Labor Code violations under the ambit of 

PAGA.  Specifically, the Complaint alleges that Defendant failed to provide compliant meal 

periods, failed to authorize and permit off-duty rest periods, failed to record all hours worked, 

failed to pay at least minimum wage for all hours worked, failed to provide accurate wage 

statements, failed to timely pay final and other wages, and failed to reimburse expenses. Per 

Labor Code section 2699, the penalty for a violation of the PAGA is $100.00 per pay period 

per employee.  Accordingly, Plaintiff estimated that Defendant could face civil penalties of up 

to a maximum of approximately $6 million if Plaintiff was successful at trial.  However, this 

analysis “stacks” PAGA penalties, and Plaintiff would expect a more modest maximum civil 

penalty recovery of $1,479,500 if these civil penalties were not assessed at a rate of multiple 

violations per employee pay period.  

12. Defendant has disputed throughout the litigation that it is liable for any amount 

(including the estimated exposure figures above), has asserted that it complied with the law, 

and has raised several defenses to the claims. Thus, even if Plaintiff was to successfully prove 

his claims at trial, which Defendant refutes, there is a possibility that the Court may only 

award a small percentage of PAGA penalties, as the Court has discretion to do. As Defendant 

emphasized during mediation, Plaintiff’s counsel recently represented another plaintiff at trial 

in Monterey Superior Court who was awarded reduced PAGA penalties of just $10 per pay 
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period for rest break violations and just $20 per pay period for meal break violations. The 

Maximum Settlement Amount was premised with this substantial risk in mind.  

13. Here, it is undisputed that Plaintiff had been required to sign an Arbitration 

Agreement as part of his onboarding process with Defendant, and that the Arbitration 

Agreement purports to cover any dispute arising out of or related to his employment with 

Defendant.  

14. Plaintiff’s counsel has already spent 103.8 hours in litigating and settling this 

action. Based on the hourly rates of Plaintiff’s counsel, the lodestar equates to $57,578.50.  

Attached hereto as Exhibit B is a detailed summary of tasks and hours spent by this firm in 

litigating this case.    

15. Additionally, Plaintiff’s Counsel’s reimbursement of actual litigation costs in the 

amount of no greater than $10,000.00 is also reasonable. Plaintiff’s counsel has, at their own 

risk, directly incurred such costs in the prosecution of this action.  For example, costs were 

incurred to file this instant action and other pleadings in the case, effect service of process, 

participate in mediation, and advance other litigation-related costs.   

16. Mediation costs are a reimbursement expense, even when the mediation is 

voluntary and not court-ordered.  (Berkeley Cement, Inc. v. Regents of the University of 

California (2019) 30 Cal. App. 5th 1133, 1140.)  Here, it was only through the assistance of 

the mediator that this matter was settled, as the Parties both needed a disinterested third-party 

to get them to soften their stance.  

17. Attached hereto as Exhibit C is a copy of the costs my firm has incurred in 

connection with prosecution of this lawsuit. 

18. If the actual costs are less than $10,000, the remainder will become part of the 

PAGA Penalties Fund for distribution to the LWDA and Aggrieved Employees.  

19. I do not have a conflict of interest with Plaintiff or any Aggrieved Employee.  

20. I do not have any association with the designated cy pres recipient that would 

present a conflict of interest. 

21. My qualifications are as follows:  I received my bachelor’s degree from the 
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University of California, Santa Barbara and my Juris Doctor degree from the University of 

Santa Clara School of Law.  I have practiced law since 1987.  The primary emphasis of my 

practice is employment litigation.  I have represented both employers and employees.  

Approximately 15 years ago my office commenced handling plaintiff class action wage and 

hour cases.  Since then, my office has handled hundreds of wage and hour cases to conclusion 

and has been class counsel and/or co-counsel in over 100 class actions.  Currently, we have 

multiple ongoing wage and hour class actions in Alameda County Superior Court, Monterey 

County Superior Court, Nevada County Superior Court, Santa Clara Superior Court, San 

Benito Superior Court, Santa Cruz Superior Court, Ventura County Superior Court, and the 

United States District Court, Northern District of California, where we will seek class 

certification by way of a settlement or a class certification motion. 

22. Concurrent with the filing of this Motion, Plaintiff uploaded the instant motion, 

the Settlement Agreement, and Proposed Order to the LWDA’s website.   

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct and if called as a witness I could and would competently testify to 

each of the matters stated herein, and I state that these matters are based upon my own 

personal knowledge acquired through first-hand observation, except where stated otherwise. 

This declaration was executed by me on October 17, 2022, in Salinas, California. 

       
                                                              
       B. James Fitzpatrick 
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TASKS AND HOURS
The tasks referenced below involved work by attorneys and paralegals.  The amount of 
time spent by each is detailed below.  

I. INVESTIGATION
Task

Meetings/telephonic conferences with client and current/former employees regarding their 
employment and alleged violations;
Review of documents provided by client and current/former employees;
Prepare and serve request for personnel file; 
Review personnel file; 
Numerous intra-office meetings/conferences regarding planning, results and details of 
investigations;
State/Federal court search for other lawsuits against defendant;
Research regarding the entities to be named in the Superior Court complaint;
Legal research regarding IWC Wage Orders; and
Legal research regarding claims that would be alleged in the Superior Court Complaint;

Attorney Hours: 15
Paralegal Hours: 1.5 

II. PLEADINGS 
Task

Prepare and file Complaint, Civil Cover Sheet, Summons;
Prepare, file and serve Proof of Service of Summons; and
Receive and review Answer;

Attorney Hours: 3
Paralegal Hours: 0.5 

III. CASE MANAGEMENT CONFERENCES 
Task

Prepare, file and serve CMC statement; prepare for and attend 1/26/21 CMC; and
Prepare, file and serve CMC statement; prepare for and attend 4/27/21 CMC;

Attorney Hours: 0.7
Paralegal Hours: 0.1 

IV. DOCUMENT ANALYSIS 
Task

Receive and review documents;
Multiple meetings with client; and
Numerous intra-office meetings/conferences regarding the documents.

Attorney Hours: 15
Paralegal Hours: 3 

V. MOTIONS

Task
Motion to Compel Arbitration

Receive and review motion;
Prepare, file and serve opposition;
Receive and review reply; and
Prepare for and attend hearing.

Attorney Hours: 15
Paralegal Hours: 2 
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VI. MEDIATION 
Task

Multiple follow up meetings with client and current/former employees to prepare for 
mediation;
Multiple communications with defense counsel regarding mediation; 
Legal research;
Analysis and revision of damage models calculating damages, interest and penalties;
Follow up intra-office meetings/conferences regarding claims, damages, and settlement;
Finalize and serve mediation brief; and
Prepare for and attend mediation session

Attorney Hours: 25
Paralegal Hours: 2.5 

I. MATTERS RELATING TO MOTION TO APPROVE PAGA SETTLEMENT
Task

Prepare stipulation for settlement; 
Multiple meetings/conferences with defense counsel regarding the stipulation for 
settlement;
Prepare multiple drafts of motion;
Prepare PAGA notice materials;
Finalize the settlement stipulation;
Meet with Plaintiff to review the settlement stipulation; 
Prepare final draft of motion;
File and serve motion; 
Preparation for and attendance of hearing;
Anticipated multiple communications with Plaintiff and PAGA members regarding the 
PAGA payment.

Attorney Hours: 15
Paralegal Hours: 5.5 

Total Hours: 103.8
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PROOF OF SERVICE 
 

I am employed in the County of Monterey, State of California.  I am over the age of 18 
and not a party to the within action; my business address is FITZPATRICK & SWANSTON, 
555 S. Main Street, Salinas, California 93901. 

On the date written below, I served the foregoing document(s), described as 
DECLARATION OF B. JAMES FITZPATRICK IN SUPPORT OF PLAINTIFF’S 
MOTION TO APPROVE SETTLEMENT AGREEMENT PURSUANT TO THE 
PRIVATE ATTORNEYS 
on the interested parties in this action as indicated below and by the following means: 
 

 
 
xx   (BY ELECTRONIC SERVICE) Pursuant to CCP § 1010.6 and Cal. 

Rules of Court, Rule 2.251, I caused the document(s) to be served 
through the Odyssey eFileCA portal (www.california.tylerhost.net), 
addressed to the person(s) at the e-mail address(es) listed above.  I did 
not receive within a reasonable time after e-service, any electronic 
message or other indication that e-service was unsuccessful.  

 
 I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed on November 18, 2022, at 
Salinas, California. 
     /s/ Josie Favila 
           
      Josie Favila 

 

 Attorneys for Defendant  
Brian Daly (SBN: 298731) 
Mullen & Henzell L.L.P.  
112 E Victoria St,  
Santa Barbara, CA 93101 
Telephone: (805) 966-1501  
Facsimile (805) 966-9204  
bdaly@mullenlaw.com  
 

 

http://www.california.tylerhost.net/
mailto:bdaly@mullenlaw.com

