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B. James Fitzpatrick (SBN: 129056)
Laura L. Franklin (SBN: 282642)
FITZPATRICK & SWANSTON
555 S. Main Street

Salinas, CA 93901

Telephone: (831) 755-1311
Facsimile: (831) 755-1319

Attorneys for Plaintiff,

JOSE LUIS LOPEZ GARCIA, on behalf of himself
and all similarly aggrieved employees

SUPERIOR COURT OF CALIFORNIA
COUNTY OF MONTEREY

JOSE LUIS LOPEZ GARCIA, on behalf of | Case No.20CV002559
himself and all similarly aggrieved

employees, DECLARATION OF B. JAMES
FITZPATRICK IN SUPPORT OF
Plaintift, PLAINTIFF’S MOTION TO APPROVE
SETTLEMENT AGREEMENT
V. PURSUANT TO THE PRIVATE

ATTORNEYS GENERAL ACT
SMITH PACKING, INC.; and DOES 1

through 50, inclusive, Date: February 10, 2023
Time: 8:30 a.m.
Defendants. Dept.: 15

Complaint Filed: September 24, 2020
Trial Date: Vacated
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I, B. James Fitzpatrick, declare as follows:

l. I am an attorney duly licensed to practice before all courts in the State of
California, and I am a partner in law firm of Fitzpatrick & Swanston, counsel of record for the
named plaintiff Jose Luis Lopez Garcia (“Plaintiff”). I have personal knowledge of the facts
set forth below and if called to testify I could and would do so competently.

2. I am familiar with all aspects of this case and all tasks undertaken by the various
members of this firm in litigating this case. I have spent significant time researching and
pursuing the claims that have been alleged in this action.

3. On September 24, 2020, my office sent a letter to the LWDA (electronically)
and all named Defendants (via certified mail) on behalf of Plaintiff, providing notice of
alleged violations of the California Labor Code, including but not limited to alleged violations
of Labor Code sections 201, 202, 203, 204, 210, 216, 218, 221, 223, 225.5, 226(a), 226.7, 510,
512(a), 558, 1194, 1197, 1197.1, 1198, and 2699. The LWDA elected not to investigate the
alleged violations.

4. On April 22, 2022, the Parties participated in a full-day mediation with Scott
Radovich of Radovich Mediation Group LLC.

5. Prior to mediation, Defendant produced time and pay records and related data
for the Aggrieved Employees, as well as various policy documents, all of which enabled
Plaintiff’s thorough assessment of the claims, liability, and estimated maximum penalty
exposure under PAGA.

6. With the help of Mr. Radovich, the Parties were able to reach the present
Settlement. The material terms of the settlement are described below and set forth in detail in
the Settlement Agreement. Attached hereto as Exhibit A is a true and correct copy of the
Settlement Agreement.

7. Based on my review of all the information, and based on my experience in class
and PAGA action litigation, I believe this settlement to be fair, reasonable, and adequate.

8. The Settlement Agreement requires Defendant to pay the gross amount of One

Hundred Thousand Dollars ($100,000) (the “Maximum Settlement Amount”). (Settlement
-
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4.) The “PAGA Penalties Fund”, which is the Maximum Settlement Amount less any Court-
approved attorneys’ fees, litigation costs, Plaintiff’s Individual Payment, and Settlement
Administration Costs, will be available for distribution to the LWDA and Aggrieved
Employees. (Settlement 9 8.)

9. Pursuant to the PAGA, seventy-five percent (75%) of the PAGA Penalties fund,
or approximately $27,500 will be paid to the LWDA for PAGA penalties. The remaining
twenty-five percent or $9,166.67 will be paid to all Aggrieved Employees. (Settlement 9 8.)

10.  The portion of the PAGA Penalties Fund distributed to Aggrieved Employees
will be distributed in proportion to the number of pay periods employed in non-exempt
positions in California during the Settlement Period. (Settlement q 8.)

11.  Plaintiff alleges an assortment of Labor Code violations under the ambit of
PAGA. Specifically, the Complaint alleges that Defendant failed to provide compliant meal
periods, failed to authorize and permit off-duty rest periods, failed to record all hours worked,
failed to pay at least minimum wage for all hours worked, failed to provide accurate wage
statements, failed to timely pay final and other wages, and failed to reimburse expenses. Per
Labor Code section 2699, the penalty for a violation of the PAGA is $100.00 per pay period
per employee. Accordingly, Plaintiff estimated that Defendant could face civil penalties of up
to a maximum of approximately $6 million if Plaintiff was successful at trial. However, this
analysis “stacks” PAGA penalties, and Plaintiff would expect a more modest maximum civil
penalty recovery of $1,479,500 if these civil penalties were not assessed at a rate of multiple
violations per employee pay period.

12.  Defendant has disputed throughout the litigation that it is liable for any amount
(including the estimated exposure figures above), has asserted that it complied with the law,
and has raised several defenses to the claims. Thus, even if Plaintiff was to successfully prove
his claims at trial, which Defendant refutes, there is a possibility that the Court may only
award a small percentage of PAGA penalties, as the Court has discretion to do. As Defendant
emphasized during mediation, Plaintiff’s counsel recently represented another plaintiff at trial

in Monterey Superior Court who was awarded reduced PAGA penalties of just $10 per pay
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period for rest break violations and just $20 per pay period for meal break violations. The
Maximum Settlement Amount was premised with this substantial risk in mind.

13.  Here, it is undisputed that Plaintiff had been required to sign an Arbitration
Agreement as part of his onboarding process with Defendant, and that the Arbitration
Agreement purports to cover any dispute arising out of or related to his employment with
Defendant.

14.  Plaintiff’s counsel has already spent 103.8 hours in litigating and settling this
action. Based on the hourly rates of Plaintiff’s counsel, the lodestar equates to $57,578.50.
Attached hereto as Exhibit B is a detailed summary of tasks and hours spent by this firm in
litigating this case.

15. Additionally, Plaintiff’s Counsel’s reimbursement of actual litigation costs in the
amount of no greater than $10,000.00 is also reasonable. Plaintiff’s counsel has, at their own
risk, directly incurred such costs in the prosecution of this action. For example, costs were
incurred to file this instant action and other pleadings in the case, effect service of process,
participate in mediation, and advance other litigation-related costs.

16. Mediation costs are a reimbursement expense, even when the mediation is
voluntary and not court-ordered. (Berkeley Cement, Inc. v. Regents of the University of
California (2019) 30 Cal. App. 5th 1133, 1140.) Here, it was only through the assistance of
the mediator that this matter was settled, as the Parties both needed a disinterested third-party
to get them to soften their stance.

17.  Attached hereto as Exhibit C is a copy of the costs my firm has incurred in
connection with prosecution of this lawsuit.

18.  Ifthe actual costs are less than $10,000, the remainder will become part of the
PAGA Penalties Fund for distribution to the LWDA and Aggrieved Employees.

19. Ido not have a conflict of interest with Plaintiff or any Aggrieved Employee.

20. Ido not have any association with the designated cy pres recipient that would
present a conflict of interest.

21. My qualifications are as follows: I received my bachelor’s degree from the
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University of California, Santa Barbara and my Juris Doctor degree from the University of
Santa Clara School of Law. I have practiced law since 1987. The primary emphasis of my
practice is employment litigation. I have represented both employers and employees.
Approximately 15 years ago my office commenced handling plaintiff class action wage and
hour cases. Since then, my office has handled hundreds of wage and hour cases to conclusion
and has been class counsel and/or co-counsel in over 100 class actions. Currently, we have
multiple ongoing wage and hour class actions in Alameda County Superior Court, Monterey
County Superior Court, Nevada County Superior Court, Santa Clara Superior Court, San
Benito Superior Court, Santa Cruz Superior Court, Ventura County Superior Court, and the
United States District Court, Northern District of California, where we will seek class
certification by way of a settlement or a class certification motion.

22.  Concurrent with the filing of this Motion, Plaintiff uploaded the instant motion,
the Settlement Agreement, and Proposed Order to the LWDA’s website.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and if called as a witness I could and would competently testify to
each of the matters stated herein, and I state that these matters are based upon my own
personal knowledge acquired through first-hand observation, except where stated otherwise.

This declaration was executed by me on October 17, 2022, in Salinas, California.

B. Ja itzpatrick
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PAGA SETTLEMENT AGREEMENT

Subject to approval by the Court, Plaintiff Jose Luis Lopez Garcia (“Plaintiff ’) on behalf of the
other alleged aggrieved employees (the “Aggrieved Employees” as described below), and as a private
attorney general on behalf of the State of California on the one hand, and Defendant Smith Packing, Inc.
(“Defendant”) on the other hand, (collectively, the “Parties™) hereby agree to the following settlement
(“Settlement” or “Settlement Agreement”) of the claims alleged in the lawsuit entitled Jose Luis Lopez
Garcia v. Smith Packing, Inc., Monterey County Superior Court Case No. 20CV002559 (the “Action”™).

PERSONS COVERED BY THE SETTLEMENT

l. Aggrieved Employees: This Settlement covers all non-exempt current and former
employees employed by Defendant in California at any time from September 24, 2019, through the
Effective Date (“Aggrieved Employees”), including Plaintiff.

2. Settlement Period: The Settlement covers the period from September 24, 2019 (i.e., one
year before Plaintiff filed his initial PAGA letter with the Labor and Workforce Development Agency
(“LWDA?)) until final approval of this agreement by the Court and the occurrence of the Effective Date
(“Settlement Period”).

3. Effective Date: “Effective Date™ will be the date the Court or any Party serves notice of
the Court’s order and judgment approving this Settlement. At no time will Defendant have any obligation
to fund the Settlement, in whole or in part, until after the occurrence of this Effective Date.

SETTLEMENT CONSIDERATION

4. Maximum Settlement Amount: Subject to the terms and conditions of this Agreement
Defendant will pay the gross maximum amount of One Hundred Thousand Dollars ($100,000)
(“Maximum Settlement Amount”) to settle the claims in the Action and any other claims released
pursuant to this Agreement. In no event shall Defendant be responsible for paying more than the
Maximum Settlement Amount. The Maximum Settlement Amount includes Attorneys’ Fees, Litigation
Costs, Plaintiff’s Individual Payment, Settlement Administrator Costs, and payment for the “Released
Claims” and “Plaintiff Released Claims™ as defined below (including payment to the LWDA and

payments to Aggrieved Employees).
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5. Attorneys’ Fees: In full satisfaction of all claims Plaintiff and Aggrieved Employees may
have for attorneys’ fees arising out of the Action, Plaintiff’s Counsel, the law firm of Fitzpatrick &
Swanston (“Plaintiff’s Counsel™), shall request and be paid from the Maximum Settlement Amount a
maximum amount of one third of the Maximum Settlement Amount, subject to Court approval. To the
extent the Court approves attormeys’ fees of less than this amount, the amount of the difference shall be
added to the PAGA Penalties Fund. Within twenty-one (21) days of receipt of the deposit of the final
installment of the Maximum Settlement Amount by the Settlement Administrator from Defendant, the
Settlement Administrator shall pay Plaintiff’s counsel the amount described in this paragraph.

6. Litigation Costs: In full satisfaction of all claims Plaintiff and Aggrieved Employees may
have for litigation costs arising out of the Action, Plaintiff’s Counsel shall request and be paid from the
Maximum Settlement Amount a maximum amount of Ten Thousand Dollars ($10,000) in litigation
costs, subject to Court approval. To the extent the Court approves litigation costs of less than $10,000, the
amount of the difference shall be added to the PAGA Penalties Fund. Within twenty-one (21) days of
receipt of the deposit of the final installment of the Maximum Settlement Amount by the Settlement
Administrator from Defendant, the Settlement Administrator shall pay Plaintiff’s counsel the amount
described in this paragraph.

7. Plaintiff’s Individual Payment: In exchange for a general release, and in recognition of
Plaintiff’s effort and work in prosecuting the Action on behalf of Aggrieved Employees and the State of
California, the Parties agree that, subject to Court approal, Plaintiff will receive a payment of Five
Thousand Dollars ($5,000) (“Plaintiff’s Individual Payment™). Plaintiff’s Individual Payment will be
paid from the Maximum Settlement Amount. The Plaintiff’s Individual Payment will be treated as 100%
miscellaneous income for which a 1099 will be issued. To the extent the Court approves Plaintiff’s
Individual Payment for less than $5,000, the amount of the difference shall be added to the PAGA
Penalties Fund. Within twenty-one (21) days of receipt of the deposit of the final installment of the
Maximum Settlement Amount by the Settlement Administrator from Defendant, the Settlement

Administrator shall pay Plaintiff the amount described in this paragraph.
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8. PAGA Penalties Fund: The Parties agree that Defendant, through the Settlement
Administrator, will pay the LWDA and Aggrieved Employees in full satisfaction of all claims for PAGA
civil penalties under the California Labor Code in an amount equal to the remainder of the Maximum
Settlement Amount following deduction of any Court-approved attorneys’ fees, litigation costs, Plaintiff's
Individual Payment, and Settlement Administration Costs (“PAGA Penalties Fund”). Pursuant to
PAGA, 75% of the PAGA Penalties Fund will be paid to the LWDA, and the remaining 25% will be
paid to all Aggrieved Employees in proportion to the number of pay periods employed in non-exempt
positions in California during the Settlement Period.

9. Settlement Administrator: The Parties shall work with a third-party settlement
administrator (the ““Settlement Administrator”) for the purposes of administering this Settlement.

10. Settlement Administration Costs: Settlement Administration Costs will be paid to the
Settlement Administrator for administering this Settlement, including, but not limited to, printing,
distributing, and tracking documents for this Settlement, calculating estimated amounts per aggrieved
employee, tax reporting , distributing the PAGA Penalties Fund and any Individual Payment Amount,
providing necessary reports and declarations, and other duties and responsibilities as requested by the
Parties. The Settlement Administration Costs will be paid from the Maximum Settlement Amount,
including, if necessary, any such costs in excess of the amount represented by the Settlement
Administrator as being the maximum necessary to administer the Settlement, which is currently
anticipated to be no greater than Fifteen Thousand Dollars ($15,000). To the extent actual Settlement
Administration Costs are greater than $15,000, such excess amount will be deducted from the PAGA
Penalties Fund. Within twenty-one (21) days of receipt of the deposit of the final installment of the
Maximum Settlement Amount by the Settlement Administrator from Defendant, the Settlement
Administrator shall pay itself the amount described in this paragraph.

11. Court Approval of the Settlement and Distribution of Settlement Payments: Within thirty
(30) days of the Parties executing this Settlement Agreement, Plaintiff will file a stipulation or motion
requesting that the Court issue an order approving and incorporating by reference the terms and

conditions of the Settlement Agreement and entering judgment. Plaintiff and Defendant will jointly
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prepare the proposed Approval Order and Judgment to be entered by the Court to enforce this Agreement
and dismissing this case with prejudice. The proposed Approval Order and Judgment will be submitted
concurrently with the documents asking the court to approve the settlement. Plaintiff shall promptly
submit a copy of this Settlement Agreement to the LWDA at the same time the stipulation or motion for
settlement approval is filed with the Court.

12. Funding of the Settlement: Defendant will pay the Maximum Settlement Amount to the
Settlement Administrator in two installments as follows: (1) fifty percent (50%) of the Maximum
Settlement Amount to be paid within six (6) months of the Parties’ execution of this Agreement or within
thirty (30) days after the Effective Date, whichever is later; and (2) the remaining fifty percent (50%) of
the Maximum Settlement Amount to be paid within six (6) months of the payment of the first installment.

13. Settlement Payments to Aggrieved Employees: No later than thirty (30) days after the
Effective Date, Defendant shall provide the Settlement Administrator with a list of all Aggrieved
Employees (“Aggrieved Employees List™). The Aggrieved Employees List shall state the first name and
last name for each Aggrieved Employee; the last known address for each Aggrieved Employee; each
Aggrieved Employee’s social security number; and the number of pay periods during which each was
employed in a non-exempt position for Defendant in California during the Settlement Period. No later
than twenty-one (21) days after receipt of the final installment of the Maximum Settlement Amount from
Defendant, the Settlement Administrator will issue each Aggrieved Employee a check for his or her share
of the PAGA Penalties Fund, along with an explanatory letter in the form attached hereto as Exhibit A.
Checks will remain negotiable for one hundred twenty (120) days. Any checks returned as non-
deliverable on or before the check cashing deadline will be sent promptly via regular First-Class U.S.,
Mail to the forwarding address affixed thereto. If no forwarding address is provided, the Settlement
Administrator will promptly attempt to determine the correct address using a skip-trace or other similar
search using the name, address or Social Security number of the Aggrieved Employee involved, and will
then perform a single re-mailing. Funds represented by settlement checks returned as undeliverable, and
those settlement checks remaining un-cashed for more than one hundred twenty (120) days after issuance,

will be tendered to the State Controller’s Office, Unclaimed Property Division. In the event that an
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Aggrieved Employee’s check is undeliverable, uncashed, or otherwise distributed to the State Controller’s
Office, Unclaimed Property Division, the terms of the final judgment and the Release of Claims will
nevertheless be binding upon that Aggrieved Employee and the State of California with respect to that
Aggrieved Employee. All payments made to Aggrieved Employees shall, if required by applicable state
and/or federal law, be reported on a federal form 1099 that shall be provided to the individual Aggrieved
Employees. Aggrieved Employees are responsible for correctly characterizing this compensation for tax
purposes and paying any taxes owing on said amounts.

14. Release of Claims for Aggrieved Employees and the State of California: Upon issuance
of the Court’s approval order and judgment, Plaintiff, all Aggrieved Employees, and the State of
California shall fully release and forever discharge any and all claims against the Released Parties arising
during the Settlement Period for civil penalties under PAGA that were asserted or could reasonably have
been asserted based on the facts alleged in the Action and/or the PAGA letter submitted by Plaintiff to the
LWDA (the “Released Claims™). “Released Parties” shall mean Defendant, its past and present parents,
subsidiaries, predecessors, successors, assigns, owners, officers, directors, employees, agents, trustees,
affiliated entities, attorneys or legal representatives, insurers, fiduciaries, beneficiaries, partners, and/or
any other entity or individual which could be liable for the acts or omissions of Defendant in relation to
the Released Claims. Upon issuance of the Court’s approval order and judgment, Plaintiff, all Aggrieved
Employees, and the State of California will be forever barred from pursuing against Defendant and the
Released Parties any and all claims for PAGA civil penalties under the Labor Code, Wage Orders, and/or
other provisions of law alleged or that reasonably could have been alleged to have been violated in the
Action with respect to the Aggrieved Employees based on the facts alleged in the Action.

15. Plaintiff Released Claims: Upon issuance of the Court’s approval order and judgment,
Plaintiff shall fully and finally release the Released Parties from any and all claims, known and unknown,
under federal, state and/or local law, statute, ordinance, regulation, common law, or other source of law,
including, but not limited to, claims arising from or related to employment with Defendant or the
Released Parties and compensation while an employee of Defendant or the Released Parties (“Plaintiff

Released Claims™). The Plaintiff Released Claims include, but are not limited 1o, the Released Claims

PAGA SETTLEMENT AGREEMENT



and all claims asserted in, arising from, or related to the Action. The Plaintiff Released Claims also
include, but are not limited to, all claims for unpaid wages, premiums, and penalties including, but not
limited to, claims for failure to pay minimum wages, straight time compensation, overtime, and interest;
the calculation of the regular rate of pay; wages related to time rounding and timekeeping; missed meal
period and rest period premiums; meal period waivers; failure to reimburse for all necessary business
expenditures or losses; payment for all hours worked, including off-the-clock work and uncompensated
work time; wage statements; deductions; failure to pay wages and final wages in a timely manner; failure
to keep accurate records; failure to provide employment records; unfair business practices; penalties,
including, but not limited to, recordkeeping penalties, wage statement penalties, minimum-wage
penalties, waiting-time penalties, statutory and civil penalties; and attomeys’ fees and costs. The Plaintiff
Released Claims also include but are not limited to all claims arising under the Labor Code; the Wage
Orders of the California Industrial Welfare Commission; the PAGA; Business and Professions Code §§
17200, et seq.; the Civil Code, to include but not limited to, sections 3287, 3336 and 3294; 12 CCR §
11040; 8 CCR § 11060; Code of Civil Procedure § 1021.5; the common law of contract; the FLSA, 29
U.S.C. §§ 201, et seq.; federal common law; and the Employee Retirement Income Security Act, 29
U.S.C. §§ 1001, et seq. The Plaintiff Released Claims also include but are not limited to all claims for
emotional distress, retaliation, punitive damages, and attomeys’ fees and costs arising under federal, state,
or local laws for discrimination, harassment, retaliation, and wrongful termination, such as, by way of
example only, 42 U.S.C. § 1981, Title VII of the Civil Rights Act of 1964, the Americans With
Disabilities Act, and the California Fair Employment and Housing Act; privacy claims of any type; and
the law of contract and tort. This release excludes the release of claims not permitted by law.

The Plaintiff Released Claims include both known and unknown claims. Even if Plaintiff
discovers facts in addition to or different from those that she now knows or believes to be true
with respect to the subject matter of the Plaintiff Released Claims, those claims will remain
released and forever barred. Thus, Plaintiff expressly waives and relinquishes the provisions,

rights, and benefits of section 1542 of the California Civil Code, which provides:
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A general release does not extend to claims that the creditor or releasing party

does not know or suspect to exist in his or her favor at the time of executing the

release and that, if known by him or her, would have materially affected his or her

settlement with the debtor or released party.

Notwithstanding the foregoing provisions, the General Release by Plaintiff does not constitute a
waiver of any claims that cannot by law be waived. Plaintiff agrees he will not file any new claims or
initiate any further action against the Released Parties relating in any way to the subjects of the
Agreement or the release set forth herein, except in the event action is necessary to enforce the terms of
the Agreement.

16. No Credit Toward Benefit Plans: Payments to Aggrieved Employees as referenced
herein will not be utilized to calculate any additional benefits under any benefit plans to which any
Aggrieved Employee may be eligible, including, but not limited to profit-sharing plans, bonus plans,
401(k) plans, vacation plans, sick leave plans, PTO plans, and any other benefit plan. Rather, it is the
Parties’ intention that this Settlement Agreement will not affect any rights, contributions, or amounts to
which any Aggrieved Employee may be entitled under any benefit plans.

17. Tax Liability: Defendant and Plaintiff’s Counsel make no representations as to the tax
treatment or legal effect of the payments called for hereunder, and Aggrieved Employees shall not rely on
any statement or representation by Defendant or Plaintiff’s Counsel in this regard. Aggrieved Employees
will be solely responsible for the payment of their portion of any taxes and penalties assessed on the
payments described herein, and will defend, indemnify, and hold Defendant and the Released Parties free
and harmless from and against any claims resulting from treatment of such payments as non-taxable
damages. Plaintiff understands and agrees that if any action is asserted against Defendant, Defendant’s
agents, the Released Parties, Plaintiff, or Plaintiff's agents, by any taxing authority or government agency
with respect to the payments to Plaintiff under this Agreement, he shall be liable for any taxes owed, and
further agrees that he will hold Defendant and Defendant’s agents and the Released Parties free and

harmless and indemnify them from and against any demands or lawsuits for payment of income taxes and
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payroll taxes, interest, or penalties relating to the monies paid to Plaintiff or for his benefit pursuant to this
Agreement.

18. No Prior Assignments: The Parties and their counsel represent, covenant, and warrant
that they have not directly or indirectly assigned, transferred, encumbered, or purported to assign, transfer,
or encumber to any person or entity any portion of any liability, claim, demand, action, cause of action or
right herein released and discharged.

19. Nullification of Settlement Agreement: In the event that: (i) the Court does not approve
the Settlement as provided herein; or (ii) the Settlement does not become final for any other reason, then
this Settlement Agreement, and any documents generated to bring it into effect, will be null and void, and
the Parties will be returned to their original respective positions.

20. Continued Jurisdiction: After entry of the Court’s approval order and j udgment, the
Court will have continuing jurisdiction solely for purposes of addressing: (i) the interpretation and
enforcement of the terms of the Settlement; (ii) settlement administration matters; and (iii) such post-
Court Approval matters as may be appropriate under court rules or as set forth in this Settlement.

21. Preclusive Effect of Settlement Agreement and Approval: The terms of this Agreement,
the Approval order, and the Judgment are binding on Plaintiff, the State of California, and all Aggrieved
Employees, as well as their heirs, executors and administrators, successors and assigns, and any other
persons or entities acting on their behalf, and those terms shall have res judicata, collateral estoppel and
other preclusive effect in all pending and future claims, lawsuits or other proceedings maintained by or on
behalf of any such persons, to the extent those claims, lawsuits or other proceedings constitute Released
Claims as set forth in the Agreement. Notwithstanding any other provision in this Agreement, this
Agreement, the Approval order, and the Judgment in the Action may be filed in any action against or by
Defendant or the Released Parties to support a defense of res judicata, collateral estoppel, release, waiver,
good-faith settlement, judgment bar or reduction, full faith and credit, or any other theory of claim

preclusion, issue preclusion or similar defense or counterclaim.
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22. Entire Agreement: This Settlement Agreement constitutes the entirety of the Parties’
settlement terms with regard to the settlement of the claims discussed herein. No other prior or
contemporaneous written or oral agreements may be deemed binding on the Parties.

23. Amendment or Modification: This Settlement Agreement may be amended or modified
only by a written instrument, signed by either the Parties or their successors-in-interest.

24. Authorization to Enter Into Settlement Agreement: The Parties warrant and represent
that they expressly authorized their legal counsel to negotiate this Settlement Agreement. The Parties will
direct their counsel to take all appropriate action required or permitted to be taken by such Parties
pursuant to this Settlement Agreement to effectuate its terms and to execute any other documents required
to effectuate the terms of this Settlement Agreement. The Parties through their counsel will cooperate
with each other and use their best efforts to affect the implementation of the Settlement. If the Parties are
unable to reach agreement on the form or content of any document needed to implement the Settlement,
or on any supplemental provisions that may become necessary to effectuate the terms of this Settlement,
the Parties may seek the assistance of the Court to resolve such disagreement.

25. Binding on Successors and Assigns: This Settlement Agreement will be binding upon,
and inure to the benefit of, the successors or assigns of the Parties hereto, as previously defined.

26. California Law Governs: All terms of this Settlement Agreement and Exhibits hereto
will be governed by and interpreted according to the laws of the State of California.

27. Execution and Counterparts: This Settlement Agreement may be executed in one or
more counterparts. All executed counterparts and each of them, including facsimile and scanned copies
of the signature page, will be deemed to be one and the same instrument. To facilitate execution and
delivery of this Settlement Agreement, the parties may execute and exchange by facsimile or electronic
image (i.e., as a “.pdf” file) counterparts of the signature pages and/or sign by electronical means (i e.,
with DocuSign).

28. Acknowledgement that the Settlement is Fair and Reasonable: The Parties believe this
Settlement Agreement is a fair, adequate, and reasonable settlement of the Action and have arrived at this

Settlement after arm’s-length negotiations. The Parties further acknowledge they are represented by

PAGA SETTLEMENT AGREEMENT



competent counsel and they have had an opportunity to consult with their counsel regarding the faimess
and reasonableness of this Settlement.

29, Invalidity of Any Provision: Before declaring any provision of this Settlement
Agreement invalid, the Court will first attempt to construe the provision as valid to the fullest extent
possible consistent with applicable precedents so as to define all provisions of this Settlement Agreement
valid and enforceable. Any provisions deemed invalid shall be severable from the rest of the Settlement
Agreement.

30. Captions: The captions and section numbsers in this Settlement Agreement are inserted
for the reader’s convenience, and in no way define, limit, construe or describe the scope or intent of the
provisions of this Settlement Agreement.

31 Waiver: No waiver of any condition or covenant contained in this Settlement Agreement
or failure to exercise a right or remedy by any of the Parties hereto will be considered to imply or
constitute a further waiver by such party of the same or any other condition, covenant, right or remedy.

32. Enforcement Action: In the event that one or more of the Parties institutes any legal
action or other proceeding against any other Party or Parties to enforce the provisions of this Settlement or
to declare rights and/or obligations under this Settlement, the successful Party or Parties will be entitled to
recover from the unsuccessful Party or Parties reasonable attorneys’ fees and costs, including expert
witness fees incurred in connection with any enforcement actions.

33. Mutual Preparation: The Parties have had a full opportunity to negotiate the terms and
conditions of this Settlement Agreement. Accordingly, this Settlement Agreement will not be construed
more strictly against one party than another merely by virtue of the fact that it may have been prepared by
counsel for one of the Parties, it being recognized that, because of the arms-length negotiations between
the Parties, all Parties have contributed to the preparation of this Settlement Agreement.

34. Representation By Counsel: The Parties acknowledge they have been represented by
counsel throughout all negotiations that preceded the execution of this Settlement Agreement, and this

Settlement Agreement has been executed with the consent and advice of counsel, and reviewed in full.
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3S. Attorneys' Fees and Costs: Except as expressly provided herein, Defendant and Plaintiff
shall each bear their own attorney's fees and costs.

36. Cooperation and Execution of Necessary Documents: All Parties will cooperate in good
faith and execute all documents to the extent reasonably necessary to effectuate the terms of this
Settlement Agreement.

37. Binding Agreement: The Parties warrant that they understand and have full authority to
enter into this Settlement, and further intend that this Settlement Agreement will be fully enforceable and
binding on all parties, and agree that it will be admissible and subject to disclosure in any proceeding to
enforce its terms, notwithstanding any mediation confidentiality provisions that otherwise might apply
under federal or state law.

38. Confidentiality: Plaintiff and his counsel agree that they have not and will not publish the
results of the Settlement in any forum. In response to any inquiries, Plaintiff will state that “the case was
resolved and it was resolved confidentially.” Plaintiff's Counsel shall not report the Settlement in any
medium or in any publication, shall not post or report anything regarding the claims of Plaintiff or the
Aggrieved Employees or the Settlement on their website, and shall not contact any reporters or media
regarding the Settlement. Plaintiff's Counsel is authorized to make limited disclosures as necessary to the
Court and to the LWDA for the purposes of obtaining the approval of the Settlement. These disclosures
shall be limited to court filings and neither Plaintiff nor their Counsel or representatives are permitted to
disseminate or publish, distribute, or discuss the information provided to the Court in those filings outside
the filings themselves and any hearing held on those filings, unless ordered otherwise by the Court.

39. No Admission of Liability: The Parties expressly recognize that the making of this
agreement does not in any way constitute an admission or concession of wrongdoing on the part of
Defendant or the Released Parties. Nothing in this Settlement, nor any action taken in implementation
thereof, nor any statements, discussions or communications, nor any materials prepared, exchanged,
issued or used during the course of this Action, is intended by the Parties to, nor will any of the foregoing
constitute, be introduced, be used or be admissible in any way in any other judicial, arbitral,

administrative, investigative or other forum or proceeding, as evidence of any violation of any federal,
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state, or local law, statute, ordinance, regulation, rule or executive order, or any obligation or duty at law
or in equity. Notwithstanding the foregoing, this agreement may be used in any proceeding in the Court
that has as its purpose the interpretation, implementation, or enforcement of the Settlement or any orders

or judgments of the Court entered into in connection therewith.

PLAINTIFF JOSE LUIS LOPEZ GARCIA

e S 722000 ~suse Luis lape Cos it

DEFENDANT SMITH PACKING, INC.

Dated: By:

Its Authorized Signatory
APPROVED AS TO FORM AND CONTENT:

FITZPAT CIJ SWANSTON

May 11, 2022
Dated: By:
B. Jame \ck / Laura L. Franklin
Attorneys for jlAntiff
JOSE LUIS LOPEZ GARCIA
MULLEN & HENZELL L.L.P.
Dated: By:

Rafael Gonzalez / Brian T. Daly

Attorneys for Defendant
SMITH PACKING, INC.
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state, or local law, statute, ordinance, regulation, rule or executive order, or any obligation or duty at law

or in equity. Notwithstanding the foregoing, this agreement may be used in any proceeding in the Court

that has as its purpose the interpretation, implementation, or enforcement of the Settlement or any orders

or judgments of the Court entered into in connection therewith.

Dated:

Dated:

Dated:

Dated:

PLAINTIFF JOSE LUIS LOPEZ GARCIA

May 16, 2022

DEFENDANT SMITH PACKING, INC.

By: %Mﬂ— ZM]IL

Its Authorized Signatory
APPROVED AS TO FORM AND CONTENT:

FITZPATRICK & SWANSTON

By:

May 16, 2022

B. James Fitzpatrick / Laura L. Franklin
Attorneys for Plaintiff
JOSE LUIS LOPEZ GARCIA

MULLEN & HENZELL L.L.P.

By: (;j:;érﬁLiagﬁ—«

Rafael Gonzalez / Brian T. Daly

Attorneys for Defendant
SMITH PACKING, INC.
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EXHIBIT B



TASKS AND HOURS
The tasks referenced below involved work by attorneys and paralegals. The amount of
time spent by each is detailed below.

I. INVESTIGATION

Task

e Meetings/telephonic conferences with client and current/former employees regarding their
employment and alleged violations;

Review of documents provided by client and current/former employees;

Prepare and serve request for personnel file;

Review personnel file;

Numerous intra-office meetings/conferences regarding planning, results and details of
investigations;

State/Federal court search for other lawsuits against defendant;

Research regarding the entities to be named in the Superior Court complaint;

Legal research regarding IWC Wage Orders; and

Legal research regarding claims that would be alleged in the Superior Court Complaint;

Attorney Hours: 15
Paralegal Hours: 1.5

II. PLEADINGS
Task
e Prepare and file Complaint, Civil Cover Sheet, Summons;
e Prepare, file and serve Proof of Service of Summons; and
e Receive and review Answer;

Attorney Hours: 3
Paralegal Hours: 0.5

III. CASE MANAGEMENT CONFERENCES

Task

. Prepare, file and serve CMC statement; prepare for and attend 1/26/21 CMC; and
. Prepare, file and serve CMC statement; prepare for and attend 4/27/21 CMC;

Attorney Hours: 0.7
Paralegal Hours: 0.1

IV. DOCUMENT ANALYSIS

Task

° Receive and review documents;

. Multiple meetings with client; and

. Numerous intra-office meetings/conferences regarding the documents.

Attorney Hours: 15
Paralegal Hours: 3

V. MOTIONS

Task

Motion to Compel Arbitration
Receive and review motion;
Prepare, file and serve opposition;
Receive and review reply; and
Prepare for and attend hearing.

Attorney Hours: 15
Paralegal Hours: 2
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Task

VI. MEDIATION

Multiple follow up meetings with client and current/former employees to prepare for
mediation;

Multiple communications with defense counsel regarding mediation;

Legal research;

Analysis and revision of damage models calculating damages, interest and penalties;
Follow up intra-office meetings/conferences regarding claims, damages, and settlement;
Finalize and serve mediation brief; and

Prepare for and attend mediation session

Attorney Hours: 25
Paralegal Hours: 2.5

1.
Task

MATTERS RELATING TO MOTION TO APPROVE PAGA SETTLEMENT

Prepare stipulation for settlement;

Multiple meetings/conferences with defense counsel regarding the stipulation for
settlement;

Prepare multiple drafts of motion;

Prepare PAGA notice materials;

Finalize the settlement stipulation;

Meet with Plaintiff to review the settlement stipulation;

Prepare final draft of motion;

File and serve motion;

Preparation for and attendance of hearing;

Anticipated multiple communications with Plaintiff and PAGA members regarding the
PAGA payment.

Attorney Hours: 15
Paralegal Hours: 5.5

Total Hours: 103.8
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4/22/2022 11:40:13 AM
RHAISLEY

Date Code Check # Type Units

L0044 Jose Luis Lopez Garcia
600 Labor & Employment

9/11/20 02 50715 Exp.
9/24/20 102 Cost
9/28/20 10 21302 Exp.
1/20/21 102 Cost
1/20/21 102 Cost
1/25/21 01 50810 Exp.
1/25/21 102 Cost
1/25/21 102 Cost
1/25/21 103 Cost
4/26/21 103 Cost
4/22/22 1082 Exp.
Matter Total
Client Tota
Report Total:
Total

Types: Unbilled Costs, Unbilled Expenses, Billed Costs, Billed Expenses
Selection criteria: Client: L0044 Matter: 600
Sorted by: Client Number / Matter Number

LSSTA802RP

Fitzpatrick and Swanston

Cost/Expense Detail

Amount

10.89
1,478.06
75.00
3.60
3.60
143.20

3.60
3.60
94.00
94.00

2,250.00
4,159.55

4,159.55

4,159.55

Date

Description Billed

General Logistics Systems US, Inc.
Delivery Service on 08/20/20

Odyssey Efile - Complaint, Complex & efiling
LWDA

Filing Fee

Odyssey Efile

Odyssey Efile

Sayler Legal Service
Court Messenger Service - Smith Packing, Inc.
at 312 E Mill St #201, Santa Maria, CA 93454

Odyssey Efile

Odyssey Efile

Courtcall

Courtcall - appearance on 4/27/21

Radovich Mediation Group LLC - Mediation

Page 1 of 1
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Billed

.00
.00

.00



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

PROOF OF SERVICE

I am employed in the County of Monterey, State of California. I am over the age of 18
and not a party to the within action; my business address is FITZPATRICK & SWANSTON,
555 S. Main Street, Salinas, California 93901.

On the date written below, I served the foregoing document(s), described as
DECLARATION OF B. JAMES FITZPATRICK IN SUPPORT OF PLAINTIFF’S
MOTION TO APPROVE SETTLEMENT AGREEMENT PURSUANT TO THE
PRIVATE ATTORNEYS

on the interested parties in this action as indicated below and by the following means:

Attorneys for Defendant

Brian Daly (SBN: 298731)
Mullen & Henzell L.L.P.
112 E Victoria St,

Santa Barbara, CA 93101
Telephone: (805) 966-1501
Facsimile (805) 966-9204
bdaly@mullenlaw.com

XX (BY ELECTRONIC SERVICE) Pursuant to CCP § 1010.6 and Cal.
Rules of Court, Rule 2.251, I caused the document(s) to be served
through the Odyssey eFileCA portal (www.california.tylerhost.net),
addressed to the person(s) at the e-mail address(es) listed above. I did
not receive within a reasonable time after e-service, any electronic
message or other indication that e-service was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on November 18, 2022, at
Salinas, California.

/s/ Josie Favila

Josie Favila

PROOF OF SERVICE
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