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Attorneys for Plaintiff Jonathan Martinez, on behalf of himself and all "aggrieved employees"
pursuant to Labor Code § 2698 et seq.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

JONATHAN MARTINEZ, on behalf of CASE NO: 37-2020-00043638-CU-OE-CTL
himself and all "aggrieved employees"
pursuant to Labor Code § 2698 et seq., Assigned to Judge Ronald F. Frazier, Dept. C-65
Plaintiffs, DECLARATION OF DANIEL F. GAINES IN
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I, DANIEL F. GAINES, hereby declare and state as follows:

1. I am an attorney duly admitted to the practice of law in the State of California. I
am a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Jonathan Martinez (“Plaintift”
or “Martinez”) in this action. I have personal knowledge of the facts set forth herein and if called

as a witness to testify to them, I could and would do so competently.

Counsel’s Experience and Recommendation:

2. I obtained my BS degree from the University California at Berkeley in 2003. I
majored in Business Administration at the Haas School of Business.

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, I
was a member of the editorial board of the Virginia Tax Review. I was also the recipient of the
Lacy Armour Scholarship, awarded to recognize academic excellence. At Virginia, I focused my
studies on tax and real estate. I earned my JD and became a member of the California Bar in
2007.

4. Since becoming a member of the Bar, I have practiced law with my father,
Kenneth, at Gaines & Gaines, APLC. Our practice specializes in litigation, with an emphasis in
business, real estate, and employment disputes like this one. Over 95% of my practice is devoted
to complex employment litigation similar to the instant action.

5. My firm has represented employees in complex employment matters such as this
one, with an emphasis in wage and hour issues. I have participated in and have been certified as
Court-approved class and representative counsel in hundreds of class and representative action
matters since my admission to the Bar. Attached hereto as Exhibit A is a true and correct list of
the cases in which I have represented employees in wage and hour matters and been appointed as
class and representative counsel.

Background and Procedural History

6. Defendant Del Rio Care, LLC (“Defendant”) operates an assisted living facility
called Cloisters of the Valley in San Diego, California.
A\
A\
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7. Plaintiff worked as a non-exempt Medication Technician from from April 2020
through July 2020. Plaintiff is acting as a representative plaintiff under the PAGA on behalf of
himself and Aggrieved Employees.

8. Plaintiff asserts claims that Defendant failed to properly compute non-base hourly
wages earned by Plaintiff and other Aggrieved Employees into their regular rate of pay for
purposes of paying them overtime at the correct rates, in violation of Labor Code §§ 510, 558 and
1194; failed to pay premium wages to Plaintiff and Aggrieved Employees who were denied rest
periods, in violation of Labor Code §§ 226.7 and 558 and IWC Wage Order 5-2001; failed to pay
premium wages to Plaintiff and Aggrieved Employees who were denied meal periods, in
violation of Labor Code §§ 226.7, 510, 512 and 1194 and IWC Wage Order 5-2001; failed to
provide Plaintiff and Aggrieved Employees with wage statements that fully and accurately
itemized the requirements set forth in Labor Code § 226(a) and 226.3; and failed to timely pay
Plaintiff and certain Aggrieved Employees all wages due at the separation of their employment
based on the time frames required by Labor Code §§ 201 and 202. Plaintiff asserts these claims
under PAGA, seeking civil penalties for the alleged Labor Code violations.

9. Plaintiff exhausted the PAGA on or about September 15, 2020, when my office
submitted a letter by online submission to the Labor & Workforce Development Agency
(“LWDA”) and by certified mail to Defendant outlining the facts and theories underlying his
claims. A true and correct copy of the September 15, 2020 letter to the LWDA is attached hereto
as Exhibit B.

10.  Plaintiff then filed his PAGA representative complaint on November 30, 2020 in
the San Diego County Superior Court on behalf of himself and other Aggrieved Employees
seeking penalties pursuant to PAGA for Defendant’s violations of Labor Code §§ 201, 202,
226(a), 226.3, 226.7, 510, 512, 558 and 1194. On or about February 25, 2021, Defendant filed its
Answer to Plaintiff’s complaint.

Compliance with Procedural Requirements of PAGA:

11. Concurrently with the filing of this Motion, my office submitted the Settlement

Agreement, together with this Motion and all supporting documents, to the LWDA via online
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upload on February 2, 2022. Service of the LWDA is reflected on the Declaration of Service
submitted herewith.

Counsel’s Diligence In Advance of, and In Connection With, Settlement Negotiations:

12. My office engaged in informal discovery of Defendant’s alleged Labor Code
violations, which specifically targeted evaluating the strength and value of the PAGA claims in
preparation for a resolution of this Action.

13. My office obtained and reviewed multiple documents, including (i) Plaintiff’s
employee file and wage statements, (ii) policy documents relating to the employment of Plaintiff
and other Aggrieved Employees, and (iii) data relating to the number of alleged violations and the|
value of the recoverable penalties.

14.  Based on the information received, as well as through discussions with
Defendant’s Counsel, my office was able to (i) determine the total number of distinct individuals
falling within the definition of “Aggrieved Employee” for the relevant statutory period, and (ii)
construct a damage model that calculated the maximum realistic amount of PAGA penalties that
could be levied against Defendant within the Settlement Period. Defendant, however, disputed
Plaintiff’s claims and disputed both the existence of and extent of liability as alleged by Plaintiff.

15.  Based on our experience in litigating similar “representative” wage and hour
claims, the degree of investigation that was conducted, and the amount of data that was obtained,
my colleagues and I were able to determine the potential value of the PAGA claim, and to
evaluate the strength of this claim for purposes of settlement.

16. The Parties directly negotiated the settlement without the assistance of a mediator
in the interest of avoiding unnecessary costs that would have inevitably been borne from the Totall
Monetary Settlement Amount and the Aggrieved Employees.

Settlement Terms:

17. The Parties jointly prepared and executed the Settlement Agreement. A true and
correct copy of the Settlement Agreement is attached hereto as Exhibit C. The Settlement
Agreement sets forth the terms of the Settlement reached by the Parties, including the following

key points:
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18.  All Aggrieved Employees will receive a pro rata share of the $2,563.41, which
shall be distributed based on the number of pay periods each Aggrieved Employee worked for
Defendant in a non-exempt position in California during the Settlement Period.

19.  Although these calculations will not be made until after approval, a rough
estimation of the value to the 199 individuals falling within the definition of “Aggrieved
Employee” may be gleaned from the fact that an equal division would provide about $12.88 to
each Aggrieved Employee, net of payments to the LWDA, to the Settlement Administrator,
attorney’s fees and costs. The LWDA will be paid $7,690.22.

20. This case addresses alleged violations of important employee protections
embodied in the California Labor Code — namely, that Defendant failed to properly compute non-
base hourly wages earned by Plaintiff and other Aggrieved Employees into their regular rate of
pay for purposes of paying them overtime at the correct rates, in violation of Labor Code §§ 510,
558 and 1194; failed to pay premium wages to Plaintiff and Aggrieved Employees who were
denied rest periods, in violation of Labor Code §§ 226.7 and 558 and IWC Wage Order 5-2001;
failed to pay premium wages to Plaintiff and Aggrieved Employees who were denied meal
periods, in violation of Labor Code §§ 226.7, 510, 512 and 1194 and IWC Wage Order 5-2001;
failed to provide Plaintiff and Aggrieved Employees with wage statements that fully and
accurately itemized the requirements set forth in Labor Code § 226(a) and 226.3; and failed to
timely pay Plaintiff and certain Aggrieved Employees all wages due at the separation of their
employment based on the time frames required by Labor Code §§ 201 and 202. Defendant’s
maximum theoretical exposure in this action, without stacking potentially duplicative and
oppressive penalties, totals approximately $202,300 computed by multiplying 2,023 pay periods
by $100 each.

21.  Plaintiff’s strongest claim was his allegation that Defendant failed to properly
compute shift differential wages and other non-base hourly wages into the regular rate of pay for
purposes of calculating the proper overtime rate. Plaintiff and Aggrieved Employees earned an
additional COVID-19 wage during the pandemic, but Defendant did not factor these shift

differential wages into Plaintiff’s and Aggrieved Employees’ regular rate of pay when calculating
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their overtime rate. This claim, however, only affected approximately 9% of the applicable pay
periods (195 out of a total 2,023 pay periods at issue exhibited this violation). A compromise was
required to resolve this claim at this juncture of the litigation.

22.  Asto Plaintiff’s remaining non-derivative claims for failing to provide legally
compliant meal and rest periods, after an exchange of formal and informal discovery, Plaintiff
discovered that these claims lacked the strength of Plaintiff’s unpaid wage claim due to
Defendant’s compliant policies.

23.  Defendant contends it acted within the requirements of California law at all times
as to all Aggrieved Employees. It further contends that not every pay period at issue involved an
alleged Labor Code violation subject to civil penalties. Moreover, it maintained that even if the
Court did award penalties, the Court could and would substantially reduce the penalties awarded
based on the discretionary factors contained in Labor Code § 2699(e)(2) (“In action by an
aggrieved employee . . . , a court may award a lesser amount than the maximum civil penalty
amount specified by this part if, based on the facts and circumstances of the particular case, to do
otherwise would result in an award that is unjust, arbitrary and oppressive, or confiscatory.”)

24.  Based on these disputes, which had the potential to completely eliminate
Plaintiff’s recovery, the range of realistic “litigation outcomes” on the Plaintiff’s PAGA claim
was defined by a “maximum possible liability” amount of approximately $202,300 based on
2,023 pay periods in the Settlement Period, without stacking claims, at $100 per violation, and a
net-zero recovery based on the defenses asserted by Defendant. Notwithstanding the existence of
such issues, the Settlement achieves a significant benefit. Because Plaintiff’s strongest claim,
unpaid wages, only affected 195 of the 2,023 pay periods in the Settlement Period and Plaintiff’s
other remaining non-derivative claims were not as strong as Plaintiff’s unpaid wages claim, my
office determined after formal and informal discovery that the “maximum possible liability” did
not reflect the amount of actual liability. As such, these factors weighed very heavily in favor of
resolution by way of the compromise set forth in the Settlement.

A\
A\
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Attorneys’ Fees:

25.  The results achieved by my office are significant, as Defendant has agreed to pay
$25,000 pursuant to the Settlement. This is a significant recovery given the risk of success in
obtaining any recoverable penalties.

26.  Such results were achieved in the face of significant risks. Defendant maintained
defenses to Plaintiff’s PAGA claims that very well could have resulted in a net-zero recovery at
trial.

27.  Notwithstanding this risk of loss, my office undertook representation of the instant
PAGA claim for the benefit of the State of California on a contingency basis. This not only
required my office to personally assume the risk of nonpayment in securing the very substantial
financial benefit the State of California stands to receive, but constitutes a “loan” on my office’s
services — both of which are factors warranting fee enhancement under applicable California
Supreme Court authority.

28. My office’s fee request of $8,750 (35% of the Gross Settlement Amount) is fair
and reasonable based on a percentage of the recovery, and as well as when confirmed with a
lodestar cross-check. This is also consistent with my offices’ experience in similar wage and
hour class action matters. Based on a projected final lodestar of $35,302.50, this yields a negativg
multiplier of 0.25 under the $8,750 fee request. A true and correct copy of my firm’s invoice
summarizing all the legal work completed by my firm in this action is attached hereto as Exhibit
D.

29.  Asdetailed in the first few paragraphs of this declaration, I have practiced law in
California since 2007 and most of that time has been dedicated exclusively to representing
employees in wage and hour matters, many of which have been litigated and resolved in the
PAGA and class action contexts. My reasonable hourly rate is $650; this rate has been approved
by various courts over the past year.

30.  Mr. Katofsky is a highly skilled and experienced litigator with 21 years of

experience. He earned his J.D. in 1999 from the University of the Pacific McGeorge School of
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Law. His hourly rate of $700 reflects his extensive experience and education and comports to the
market rate. This rate has been approved by various courts over the past year.

31. Ms. Ardestani, formerly with the firm until November, 2021, is a ten-year lawyer
with experience in litigation matters, including employment law and class and representative
actions. She is a 2004 graduate of University of California, Los Angeles (B.A.), a 2009 graduate
of Whittier School of Law (J.D.), and a 2010 graduate of Santa Clara School of Law (L.L.M.).
Her hourly rate of $550 reflects her extensive experience and education and comports to the
market rate. This rate has been approved by various courts over the past year.

32.  Mr. Evan S. Gaines is a 2012 graduate of Michigan State University College of
Law. He graduated from the University of California, Santa Barbara in 2005. Evan has
substantial experience litigating wage and hour cases in California. His proffered hourly rate of
$575 has been approved by various courts over the past year.

33.  Representative action work also requires specialized learning and the willingness
to take large risks. Plaintiff’s counsel has extensive experience in wage and hour representative
action litigation, particularly in the employment context, as detailed herein.

34.  Furthermore, as described above, the Aggrieved Employees and the State of
California reaped significant benefits. The success achieved by the Settlement supports my
firm’s fee request.

35. A small firm like ours can only properly litigate a limited number of cases at one
time. The requirements of this case were significant. Had we not reached a settlement with
Defendant; the demands of this case would have required a significant portion of our resources.
We were precluded from taking other employment cases due to the demands of litigating this
case.

Counsel’s Costs:

36. My firm’s total costs are $996.37 and include, among other expenses, filing fees.
A true and correct copy of an itemized list of costs incurred by my firm in this action is attached
hereto as Exhibit E. These costs were reasonably incurred in litigating this matter.

\\
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I declare, under penalty of perjury, under the laws of the State of California, that the

foregoing is true and correct. Executed this 2™ day of February 2022 at Calabasas, California.

DANIEL F. GAIKES

9.
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Adams v. Newell Rubbermaid, USDC ~ Central District of California (Los Angeles), Case No.
EDCV 08-1499 JTM (CTx)

Adams v. Sam’s West, Inc., San Bernardino County Superior Court, Case No. CIVDS1403987
Agredano v. GS Brothers, Inc., Los Angeles County Superior Court, Case No. BC445561
Allen v, Toms Sierra Company, Nevada County Superior Court, Case No. CU18-082823
Allen v. Valley Inventory Service, Inc., Solano County Superior Court, Case No. FCS034682

Alvarez v. Pilot Travel Centers, LLC, San Joaquin County Superior Court, Case No. STK-CV-
UOE-2018-4605

Alonzo v. Camblin Steel Service, Inc., Placer County Superior Court, Case No. SCV0034165
Amenhotep v. Google, Inc., Santa Clara County Superior Court, Case No. 17CV311528

Anaya v. Progressive Logistics Services, LLC, Riverside County Superior Court, Case No.
RIC1308270

Andre v. Newell Rubbermaid, Inc., San Bernardino County Superior Court, Case No.
CIVVS1200282

Anduha v. ABC Phones of North Carolina, Inc., Stanislaus County Superior Court, Case No.
2022729

Anslow v. Wellington Energy, Inc., USDC — Northern District of California (San Francisco),
Case No. CV11-1596-JCS

Aranda, et al. v. Universal Lumpers of Cdlifornia, Inc., San Joaquin County Superior Court,
Case No. STK-UOE-2017-7826

Armendariz v. Integrated Pain Management Medical Group, Inc., Kern County Superior Court,
Case No. BCV-19-100267-SDS

Barrow, et al. v. Desmond Foods, L.P., Sacramento County Superior Court, Case No. 34-2015-
00187227

Batmanghelich v. Sirius XM Radio Inc., USDC - Central District of California (Los Angeles),
Case No. CV 09-9190 VBF (JCx)

Bosser v. Hooked on Solar, Yolo County Superior Court, Case No. CVCV-2016-876

Bourland v. Horizon Personnel Services, Inc., Sacramento County Superior Court, Case No. 34-
2014-00161365-CU-OE-GDS



Bowen v. IMI Material Handling Logistics, Inc., San Joaquin County Superior Court, Case No.
STK-CV-UOE-2016-0000192

Branson v. Mladen Buntich Construction, San Bernardino County Superior Court, Case No.
CIVDS 1609129

Brandt v. Sacramento Auto Insurance Center, Inc., San Joaquin County Superior Court, Case
No. 39-2009-00202938-CU-OE-STK

Brown v. 22nd District Agricultural Association, United States District Court, Southern District
of California, Case No. 15-cv-2578-DHB

Brown v. Sierra Central Credit Union, Sutter County Superior Court, Case No. CVCS18-
0002161

Burgess v. Blue Cross and Blue Shield of South Carolina, San Joaquin County Superior Court,
Case No. 39-2012-00277449-CU-BT-STK

Burgess v. Strategic Retail Solutions, LLC, Los Angeles County Superior Court, Case No.
BC413791

Calhoun v. Celadon Trucking Services, Inc., USDC — Central District of California (Los
Angeles), Case No. 5:16-cv-01351-PSG-FFM

Caporicci v. Owens & Minor Distribution, Inc., San Joaquin County Superior Court, Case No.
39-2013-00295662-CU-OE-STK

Carlv. Advanced Call Center Technologies, LLC, Sacramento County Superior Court, Case No.
34-2013-00148310

Carrete v. Gamestop, Inc., Imperial County Superior Court, Case No. ECU08501

Carrillo v. Bimbo Bakeries, Inc., San Bernardino County Superior Court, Case No.
CIVDS 1606813

Caudillo v. Aegis Treatment Centers, LLC, Merced County Superior Court, Case No. 18CV-
0744

Cerami v. Metlife, Inc., USDC — Central District of California (Orange County), Case No. 11-
CV-00681-CJC (MLGx)

Charles v. Aaron’s Inc., Los Angeles County Superior Court, Case No. BC431468

Charles v. Nursefinders, LLC, Imperial County Superior Court, Case No. ECU07422



Cheifer v. JetBlue Airways Corporation, Los Angeles County Superior Court, Case No.
BC451887

Cheifer, et al. v. WHGM, Inc., Los Angeles County Superior Court, Case No. LC 104900

Chong, et al. v. Crescent Northwoods Inn, Inc., Del Norte County Superior Court, Case No.
CVUJ-2018-1133

Church v. GameStop, Inc., et. al., USDC — Central District of California (Los Angeles), Case No.
11-CV-00132-VAP-RZ

Clothier v. Spar Marketing Services, Inc., Alameda County Superior Court, Case No: RG12-
639317

Coleman v. Wireless Lifestyle, Inc., USDC — Western District of Missouri, Case No. 4:12-cv-
00855-ODS

Colombo-Beyeler, et al. v. Viking River Cruises, Inc., San Bernardino County Superior Court,
Case No. CIVDS1611608

Conlee v. Clark Pacific Corporation, Yolo County Superior Court, Case No. CV14-1409

Contreras v. Osmose Utilities Services, Inc., San Bernardino County Superior Court, Case No.
CIVDS1513998

Contreras v. West American Service Corporation, Kings County Superior Court, Case No.
14C0280

Corona v. Yosemite Meat & Locker Service, Inc., Stanislaus County Superior Court, Case No.
2006828

Cortellessa v. Dotnext, Inc., Alameda County Superior Court, Case No. RG09429971
County v. Ingram Mirco, Inc., San Bernardino Superior Court, Case No. CIVRS 1304445

Covarrubias, et al. v. Petersendean Builder Group, Inc., Kern County Superior Court, Case No.
BCV-16-101122

Cowen, et al. v. Evergreen Alliance Golf Limited, L.P., d/b/a Arcis Golf, San Bernardino County
Superior Court, Case No. CIVDS1719283

Cruz-Garcia v. Lemonade Restaurant Group, LLC, Los Angeles County Superior Court, Case
No. BC478205

Cunningham v. Performance Contracting, Inc., Contra Costa County Superior Court, Case No.
C16-02157



Dabney v. Coneybeare, LLC, et al., Orange County Superior Court, Case No. 30-2018-
00999989-CU-OE-CXC

Dabney, et al. v. Panera, LLC., San Bernardino County Superior Court, Case No.
CIVDS1516030

Diaz, et al. v. Seaworld Entertainment, Inc., Imperial County Superior Court, Case No.
ECU10046

Diggs v. Western Waterproofing Company, Inc., San Francisco County Superior Court, Case No.
CGC-14-539281

Dismuke v. Rhodes Retail Services, Inc., Sacramento County Superior Court, Case No. 34-2011-
00105001

Dorsette v. TA Operating, LLC, USDC — Central District of California (Los Angeles), Case No.
EDCV 09-1350 PA (RZx)

Duran v. The Image of California, Inc., Kern County Superior Court, Case No. S-1500-CV-
284056 DRL

Edwards v. Trans World Entertainment Corp., San Diego County Superior Court, Case No. 37-
2010-00095123-CU-OE CTL

Esakhani v. Central Valley Gaming, Stanislaus County Superior Court, Case No. 2020667
Escobar v. SMSSI of California, Inc., San Francisco Superior Court, JCCP No. 4776

Espinosa v. Taltech Construction, et al., Los Angeles County Superior Court, Case No.
BC590176

Espinosa v. Bodycote Thermal Processing, Inc., Los Angeles County Superior Court, Case No.
BC501617

Espinoza v. Pabco Building Products, LLC, Los Angeles County Superior Court, Case No.
VC065660

Estrada v. Net Source Communications, Inc., 1.os Angeles County Superior Court, Case No.
BC431169

Estrada v. OS Restaurant Services, LLC, Santa Clara County Superior Court, Case No.
16CV293249

Estupinan v. Global Development Strategies, Inc., Santa Clara County Superior Court, Case No.
110CV178898



Fadhl v. Siemens Healthcare Diagnostics Inc., Sacramento County Superior Court, Case No.
34-2017-00209518

Fernandez v. The Regents of the University of California, Los Angeles County Superior Court,
Case No. BC656256

Ferrer v. Dish Network Corporation, Los Angeles County Superior Court, Case No. BC441354
Flores v. Cintas Corporation, Los Angeles County Superior Court, Case No. BC400422

Friel v. Midwest Construction Services, Inc., San Joaquin County Superior Court, Case No. 39-
2015-00329204-CU-OE-STK

Gagnon v. Banc of California, Contra Costa County Superior Court, Case No. C 15-00196

Galarza v. Bayou Well Services, LLC, Kern County Superior Court, Case No. S-1500-CV-
279372 DRL

Galarzav. C & H Testing Service LLC, Kern County Superior Court, Case No. BCV-15-100008
SPC

Garciav. Old Dominion Freight Line, Inc., San Bernardino County Superior Court, Case No.
CIVDS1404636

Geer v. Applied Aerospace Structures Corp., San Joaquin County Superior Court, Case No. 39-
2014-00313702-CU-OE-STK

Gerz v. California Cinema Investments, Inc., Ventura County Superior Court, Case No. 56-2013-
00437706-CU-MC-VTA

Gibbs v. M. Lehmann Enterprises, Orange County Superior Court, Case No. 30-2013-00678538-
CU-OE-CXC

Gilles v. Schaefer Ambulance Service Inc., Imperial County Superior Court, Case No.
ECU07970

Goldman, et al. v. Defender’s, Inc., San Joaquin County Superior Court, Case No. STK-CV-
UOE-2018-0009973

Gomez v. Low Desert Empire Pizza, Inc., San Bernardino County Superior Court, Case No.
CIVVS900392

Gomez v. Pizza Hut of Southeast Kansas, Inc., San Bernardino County Superior Court, Case No.
CIVVS900679



Gonzalez v. Harris Farms, Inc., USDC — Eastern District of California (Fresno), Case No. 1:14-
cv-00038-LJO-SAB

Guerrero v. Main Electric Supply Company LLC, Ventura County Superior Court, Case No. 56-
2019-00525427-CU-OE-VTA

Gutierrez v. Asset Management Specialists, Inc., Fresno County Superior Court, Case No.
12CECG03577

Gutierrez v. Linkus Enterprises, Inc., Madera County Superior Court, Case No. MCV065774

Gutierrez v. Shiekh, LLC, San Bernardino County Superior Court, Case Nos. CIVRS 1206525,
CIVRS1303408

Hindman v. Service Quick, Inc., San Bernardino County Superior Court, Case No.
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GAINES&GAINES

A PROFESSIONAL LAW CORPORATION

WWW. GAINESLAWFIRM.COM 27200 AGOURA ROAD, SUITE (01 PHONE (818) 703-8985

September 15, 2020 CALABASAS, CALIFORNIA 9130l FAX (818) 703-8084
Via Certified Mail

Labor & Workforce Development Agency
By online submission

Del Rio Care, LLC dba Cloisters of the Valley Assisted Living
1817 Avenida Del Diablo
Escondido, CA 92029 Defendant mailed certified # 70180360000011916328

Agent for Service of Process for Del Rio Care, LLC dba Cloisters of the Valley Assisted Living
National Registered Agents, Inc.

28 Liberty Street

New York, NY 10005 Agent mailed certified # 70180360000011916335

Re:  Labor Code Violations of Del Rio Care, LLC dba Cloisters of the Valley Assisted
Living — Compliance Letter of California Labor Code § 2698 - Private Attorneys
General Act ‘

Dear LWDA:

This office represents Jonathan Martinez, a former non-exempt California employee of Del Rio
Care, LLC dba Cloisters of the Valley Assisted Living (“Defendant”). The purpose of this letter is
to comply with the Private Attorneys General Act of 2004, pursuant to California Labor Code §
2698 et seq.

Our client was employed by Defendant in Southern California. Herein, we set forth the facts and
theories of California Labor Code violations which we allege Defendant engaged in with respect
to our client and other of its non-exempt California employees (“Aggrieved Employees™).

Our client alleges that Defendant failed to properly compute shift differential wages and other non-
base hourly wages earned by our client and other Aggrieved Employees into their regular rate of
pay for purposes of paying them overtime at the correct rates, in violation of Labor Code §§ 510,
558 and 1194. Defendant failed to properly blend shift differential wages and other non-base
hourly wages and instead paid our client and other Aggrieved Employees overtime based only on
the base hourly rate of pay, thus depriving our client and other Aggrieved Employees of all
overtime wages earned.

Defendant failed to pay premium wages to our client and Aggrieved Employees who were denied
rest periods, in violation of Labor Code § 226.7 and IWC Wage Order 5-2001. Our client and all
other Aggrieved Employees were routinely not authorized and unable to take a 10-minute rest
period for every four (4) hours of work or major fraction thereof, but were not paid premium wages
of one hour’s pay for each missed rest period. Further, when our client and Aggrieved Employees
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would work in excess of ten hours in a shift, they were never authorized to take a third legally
compliant rest period. This violates Labor Code § 226.7 and IWC Wage Order 5-2001.

Defendant failed to pay our client and all other Aggrieved Employees premium wages for missed
meal periods, in violation of Labor Code §§ 226.7, 510, 512, and 1194 and IWC Wage Order 5-
2001. Our client and other Aggrieved Employees were routinely denied, and not authorized to
take, an uninterrupted, timely 30-minute meal period for every shift worked over five hours in
duration, and a second 30-minute meal period for every shift worked over ten hours in duration,
but were not paid premium wages of one hour’s pay for each missed meal period. Moreover. when
our client and Aggrieved Employees would work in excess of ten hours in a workday, they were
denied a legally compliant second meal period. This violates Labor Code §§ 226.7, 510, 512, and
1194 and IWC Wage Order 5-2001.

Our client alleges that Defendant failed to provide him and other Aggrieved Employees with wage
statements that fully and accurately itemized the requirements set forth in Labor Code §§ 226(a)
and 226.3. Our client and other Aggrieved Employees were not paid all overtime wages due and
meal and rest period premium wages due. As such, the wage statements provided by Defendant
failed to accurately state all gross wages earned, in violation of Labor Code §§ 226(a)(1) and 226.3,
total hours worked, in violation of Labor Code §§ 226(a)(2) and 226.3, net wages earned, in
violation of Labor Code §§ 226(a)(5) and 226.3, and all applicable hourly rates in effect during
the pay period and the corresponding number of hours worked, in violation of Labor Code §§
226(a)(9) and 226.3. Separately, the wage statements issued to our client and other Aggrieved
Employees failed to set forth the accurate total hours worked, in violation of Labor Code §§
226(a)(2) and 226.3. The hours worked set forth on the wage statements reflects twice as many
hours than were actually worked.

Our client further alleges that Defendant failed to pay him all wages due at the separation of his
employment based on the time frames required by Labor Code §§ 201 and 202. As stated above,
our client and other Aggrieved Employees were not paid all wages due during the course of their
employment and, as a result of this failure, they were not timely paid all wages due at the separation
of their employment. Further, and independent of the above allegation, when our client resigned
from his position with Defendant, he was not issued his wages within 72 hours of his resignation;
rather, he was finally issued his wages seven days after his resignation. This violates Labor Code
§§ 201-202 and is alleged on behalf of our client and Aggrieved Employees no longer employed
by Defendant.

The $75 PAGA filing fee has been mailed to the LWDA concurrently with the transmission of this
letter.

We invite Defendant or its attorney to contact our office to discuss this matter, including whether
an early resolution of the claims can be reached.

Our office awaits your response.
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Very truly yours,

GAINES & GAINES
A Professional

“EVAN S. GAINES
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PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE SECTION 2698 ET SEQ.)
SETTLEMENT AGREEMENT AND RELEASE

Jonathan Martinez v. Del Rio Care, LLC
(San Diego County Superior Court, Case Number 37-2020-00014368-CU-OE-CTL)

This Private Attorneys General Act (Labor Code Section 2698 et seq.) Settlement Agreement
and Release (“Agreement”) is made by and between Plaintiff Jonathan Martinez (referred to herein
as “Plaintiff”) and Del Rio Care, LLC (referred to herein as “Defendant”), (hereinafter, collectively
referred to as the Parties)” Subject to the approval of the Court, the settlement of the Action (as
defined below) shall be effectuated upon and subject to the following terms and conditions.
Capitalized terms as used herein shall have the meanings set forth elsewhere in this Agreement.

RECITALS

A. WHEREAS, on September 15, 2020, Plaintiff notified the Labor and Workforce Development
Agency (“LWDA”) of his intent to file an action under California’s Private Attorneys General Act,
California Labor Code § 2698 et seq. (“PAGA”) (the “LWDA Letter”). Plaintiff allowed the LWDA
an opportunity to investigate his claims as required by the Labor Code.

B. WHEREAS, on or about November 30, 2020, Plaintiff filed an action against Defendant in the
Superior Court of California, County of San Diego, Case Number 37-2020-00014368-CU-OE-CTL
(“Action”). The Action contained a single cause of action under the PAGA related to Plaintiff’s
employment with Defendant. The allegations contained in the Action are incorporated by reference
in these Recitals.

C. WHEREAS, Defendant denies all allegations.

D. WHEREAS, Plaintiff and Defendant are desirous of adjusting and finally settling any and all
existing or potential claims, contentions and disputes between each other, their agents, attorneys,
servants, employees and assigns, as more fully set forth below, for any event or occurrence in any way
related to the matters set forth in the Action, such that a full, final and complete resolution of any
claims between the Parties may be effected.

E. WHEREAS, all Parties desire to be released from any present and potential liability or
obligation and desire to compromise all disputes and claims arising between them based on or arising
out of the facts of the Action in consideration of the benefit to be received from avoidance of any
further expenses and costs of litigation and agree to enter into this Agreement.

F. WHEREAS, although each Party disputes any claims the other Party may allege for relief,
damage, fees, costs, or expenses in connection with the Action, and specifically denies any liability
therefor, the Parties desire to avoid the risks and expenses attendant to litigation and to reach a
compromise and settlement of all matters, claims, and causes of action on the terms described herein.
As set forth below, the Parties wish to forever release, waive, and discharge all claims whatsoever they
have against each other resulting from, or in connection with, the foregoing allegations, in exchange
for the consideration set forth below as currently constituted as of the date of execution of this
Agreement, subject to Court approval, and with no modifications now or in the future.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein,
it is hereby agreed by and between the Parties hereto as follows:
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TERMS OF AGREEMENT

A. Definitions

1. “Action” means the case entitled Jonathan Martinez v. Del Rio Care, LLC pending in
the Superior Court of the State of California for the County of San Diego (“Court”), Case No. 37-
2020-00014368-CU-OE-CTL.

2. “Agreement” or “Settlement Agreement,” means this Private Attorneys General Act
(Labor Code section 2698 et seq.) Settlement Agreement and Release.

3. “Aggrieved Employees” means any and all individuals employed by Defendant in
California as non-exempt hourly employees during the Settlement Period, i.e. time period September
15, 2019 to the date of Court approval of this Settlement Agreement.

4. “Aggrieved Employee List” means the list of the Aggrieved Employees that includes
the (1) name; (2) last known home address and telephone number; (3) number of pay periods worked
for Defendant in a non-exempt position in California during the Settlement Period; and (4) Social
Security Number for each Aggrieved Employee, which Defendant will diligently and in good faith
compile from its records.

5. “Attorney’s Costs” means such litigation costs as the Court may award to Plaintiff’s
Counsel from the Total Monetary Settlement Amount for the costs Plaintiff’s Counsel has incurred
and will incur in the investigation, litigation, and resolution of the Action, and in administration of the
Settlement, and which shall not exceed One Thousand Five Hundred Dollars ($1,500.00). Defendant
shall not oppose or object to any request made consistent with this section.

6. “Attorneys’ Fees” means such attorneys’ fees as the Court may award to Plaintiff’s
Counsel from the Total Monetary Settlement Amount for the services Plaintiff’s Counsel has rendered
and will render to the Aggrieved Employees in the Action, and which shall not exceed 35% of the
Total Monetary Settlement Amount (i.e. estimated to be Ten Thousand Five Hundred Dollars
($10,500)). Defendant shall not oppose or object to any request made consistent with this section.

7. “Defense Counsel” means Sam Sherman, Esq. and Corrin Johnson, Esq. of Tencer
Sherman, LLP, 12520 High Bluff Drive, Suite 230, San Diego, CA 92130.

8. “Effective Date” means the date this Settlement is approved by the Court, as provided
herein.

9. “Individual Settlement Payment” means the portion of the PAGA Settlement Fund
allocated to each Aggrieved Employee. One hundred percent (100%) of the Individual Settlement
Payments made to Aggrieved Employees shall be deemed miscellaneous income for which an IRS
Form 1099 will be issued if required by law, as determined by the Settlement Administrator.

2
SETTLEMENT AGREEMENT



10. “Notice” means the form of notice that will be sent to each Aggrieved Employee
accompanying their Individual Settlement Payments, which shall be substantially in the form attached
hereto as Exhibit A.

1. “PAGA Settlement Fund” means the amount from the Total Monetary Settlement
Amount that is allocated to PAGA civil penalties. Seventy-five percent (75%) of the PAGA
Settlement Fund will be distributed to the LWDA and twenty-five percent (25%) will be distributed
to Aggrieved Employees.

12. “Plaintiff’s Counsel” means Daniel F. Gaines Esq., Alex P. Katofsky, and Sepideh
Ardestani, Esq., of Gaines & Gaines, APLC, 27200 Agoura Rd., Suite 101, Calabasas, California
91301.

13. “Released Claims” means all claims for penalties under the PAGA, including costs and
attorneys’ fees related thereto, predicated on claims alleged or which could have been alleged based
on the facts as alleged in the operative Complaint in the Action and/or the LWDA Letter, including
but not limited to the alleged failure to provide all overtime wages, failure to provide meal breaks and
rest breaks, failure to provide complete and accurate wage statements, and failure to timely pay wages
upon separation of employment, that accrued during the Settlement Period during employment in a
non-exempt position in California.

14. “Released Parties” means Defendant Del Rio Care, LLC dba Cloisters of the Valley
Assisted Living, and all of its past, present or future parent entities, and all of Defendant’s partners,
subsidiaries, affiliates, divisions, its employee benefit and/or pension plans or funds, executors,
predecessors, successors and assigns and all of its past, present or future directors, officers, managers,
members, shareholders, principals, attorneys, agents, trustees, administrators, representatives,
insurers, fiduciaries, employees, or assigns.

15. “Settlement Administrator” means ILYM Group, Inc., a third-party settlement claims
administrator appointed by the Court for the purposes of administering this Settlement. The Parties
each represent that each does not have any financial interest in the Settlement Administrator or
otherwise have a relationship with the Settlement Administrator that could create a conflict of interest.

16. “Settlement Administration Costs” means the amount from the Total Monetary
Settlement Amount which shall be allocated, subject to the Court’s approval, to the Settlement
Administrator for services rendered in administering the Settlement, and which shall not exceed Five
Thousand Dollars ($5,000.00).

17. “Settlement Approval” means the settlement approval order that will be entered by the
Court.

18. “Settlement Fund Account” means the bank account established by the Settlement
Administrator pursuant to the terms of this Settlement Agreement, from which all monies payable
under the terms of this Settlement shall be paid, as set forth herein.

19. “Settlement Period” means the period from September 15, 2019 through and including
the Effective Date
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20. “Total Monetary Settlement Amount” means the amount of Twenty-Five Thousand
Dollars ($25,000.00) that Defendant will pay when and if the Court approves this Settlement and the
Effective Date occurs. The Total Monetary Settlement Amount will be used to pay: (a) the PAGA
Settlement Fund to the LWDA and Aggrieved Employees; (b) the award of Attorney’s Fees to
Plaintiff’s Counsel; and (c) the award of Attorney’s Costs to Plaintiff’s Counsel. Under no
circumstances will Defendant be required to pay more than Twenty-Five Thousand Dollars
($25,000.00). In no event will any part of the Total Monetary Settlement Amount revert to Defendant.

B. Consideration

1. Monetary Settlement Components: Provided that the Court approves the Settlement and
the Effective Date occurs, Defendant will pay the Total Monetary Settlement Amount of
Twenty-Five Thousand Dollars ($25,000.00). All amounts to be paid by Defendant shall
be deposited into the Settlement Fund Account, which shall be administered by the
Settlement Administrator. All amounts to be paid to anyone pursuant to this Settlement
Agreement shall be paid out of the Settlement Fund Account.

2. Allocation of Total Monetary Settlement Amount: The Total Monetary Settlement
Amount shall be allocated as follows:
(a) Individual Settlement Payments: $2,437.50
(b) Penalties to LWDA: $7,312.50
(c) Attorneys’ Fees: $8,750
(d)  Attorneys’ Costs: $1,500
(e) Settlement Administration Costs: up to $5,000
3. Plaintiff’s General Release Payment: The Parties agree that Plaintiff will separately

receive a confidential general release payment for his individual claims related to his
employment with Defendant. If the Court conditions its approval of this Agreement in
reviewing the Individual Settlement Agreement, then Plaintiff shall submit a copy to the
Court under seal for in camera review.

4. Escalator Clause Re: Aggrieved Employees and Pay Periods. Defendant has
represented and warranted to Plaintiff and Plaintiff’s Counsel that there are no more than

1,800 pay periods during the Settlement Period through September 30, 2021. Should the
number of total pay periods increase by more than 3% beyond these representations,
Plaintiff may terminate this Agreement.

5. Payment and Disbursement of Total Monetary Settlement Amount. The Total
Monetary Settlement Amount shall be issued as follows:

4
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a. Within fifteen (15) calendar days of the Effective Date, Defendant shall
pay the Settlement Administrator the Total Monetary Settlement Amount and provide
it with the Aggrieved Employee List. No later than fifteen (15) calendar days
thereafter, the Settlement Administrator shall disburse the following:

1. to the “Labor and Workforce Development Agency” the sum of Seven
Thousand Three Hundred Twelve Dollars and Fifty Cents Dollars ($7,312.50),
which represents PAGA Penalties;

il. to “Gaines & Gaines APLC Client Trust Account” the sum of Eight Thousand
Seven Hundred Fifty Dollars Dollars ($8,750), which represents Attorneys’
Fees;

iil. to “Gaines & Gaines APLC Client Trust Account” the sum of One Thousand

Five Hundred Dollars ($1,500), which represents Attorneys’ Costs;

iv. to itself, up to Five Thousand Dollars ($5,000), to pay for Settlement
Administration Costs; and

v. to the Aggrieved Employees, Individual Settlement Payment checks, together
with the Notice attached hereto as Exhibit A.

b. The Parties agree that no payments of the Total Monetary Settlement
Amount may be issued unless (1) Plaintiff and Plaintiff’s Counsel have executed this
Agreement and provided a signed copy of the Agreement to Defendant; and (2) the
time to rescind under the ADEA as set forth in Paragraph 13 of this Agreement has
passed and Plaintiff has not rescinded this Agreement. Further, the Parties further agree
that no payments of the Individual Settlement Payments may be issued until the
Effective Date has passed.

Distribution of the Individual Settlement Payments. No later than fifteen (15) calendar
days after receipt of the Aggrieved Employee List and receipt of the settlement funds set
forth in paragraph 2 of this Agreement, the Settlement Administrator shall mail the
Individual Settlement Payments to each of the Aggrieved Employees. The amount of each
Aggrieved Employee’s Individual Settlement Payment will be calculated based on the total
number of pay periods each Aggrieved Employee worked for Defendant in a non-exempt
position in California during the Settlement Period. The precise amount of the pay period
value will be calculable once the amount of the PAGA Settlement Fund is set based on the
amounts approved by the Court with respect to the Attorneys’ Fees, Attorneys’ Costs, and
Settlement Administration Costs. To establish the pay period value, the Settlement
Administrator will first determine the total number of pay periods worked by Aggrieved
Employees for Defendant in a non-exempt position in California during the Settlement
Period. Twenty-five percent (25%) of the PAGA Settlement Fund will then be divided by
the total number of such pay periods to determine the pay period value. The Individual
Settlement Payment to each Aggrieved Employee will be determined by multiplying the
pay period value and the total number of pay periods each Aggrieved Employee worked
for Defendant in a non-exempt position in California during the Settlement Period.
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Deadline for Negotiating Individual Settlement Payments. Aggrieved Employees shall
have one hundred eighty (180) calendar days after mailing by the Settlement Administrator

to cash their Individual Settlement Payments. If any Aggrieved Employee’s check is not
cashed within that period, the check will be void and a stop-payment will be issued, and
all residue from unclaimed funds shall be directed to Legal Aid Society of San Diego. The
release will be binding upon all Aggrieved Employees, even if they do not cash their checks
within the 180-day period. In the event that any settlement check is returned to the
Settlement Administrator within 180 days of mailing, the Settlement Administrator will,
within five (5) business days of receipt of the returned settlement check, perform a skip
trace to locate the individual, and notify Defense Counsel and Plaintiff’s Counsel of the
results. If a new address is located by these means, the Settlement Administrator will have
ten (10) business days to re-issue the check. Neither Defendant, Defense Counsel,
Plaintiff’s Counsel, nor Plaintiff will have any liability for lost or stolen settlement checks,
forged signatures on settlement checks, or unauthorized negotiation of settlement checks.
Without limiting the foregoing, in the event a Aggrieved Employee notifies Settlement
Administrator that he or she believes that a settlement check has been lost or stolen, the
Settlement Administrator shall immediately stop payment on such check. If the check in
question has not been negotiated prior to the stop payment order, the Settlement
Administrator will issue a replacement check.

Individual Settlement Payments are Conditional Pending Court Approval:

e: This Agreement is made conditional upon Court approval of this Settlement
Agreement. The parties agree that Plaintiff’s Counsel shall be responsible for obtaining
approval of this Settlement, and Defendant agrees not to oppose Plaintiff’s Motion or
Joint Stipulation for Court Approval of this Agreement. Plaintiff and his counsel shall
seek the Court’s approval of this Settlement within twenty-one (21) business days of
execution by the Parties. If the Court does not approve this Agreement, as written and
agreed to by the parties, this Settlement Agreement shall be null and void.

d. The Parties acknowledge that the allocations of Total Monetary Settlement Amount are
not guaranteed and could change pending any revisions ordered by the Court. Thus,
the Total Monetary Settlement Amount allocations are expressly conditioned upon
Court Approval. The Parties Agree that the Total Monetary Settlement Amount is not
subject to increase and any changes requested by the Court shall not be a basis to void
this Agreement unless the Court increases the Total Monetary Settlement Amount.

e. The Parties agree to fully cooperate with each other to accomplish the terms of this
Agreement, including but not limited to, execution of such documents and to take such
other action as may reasonably be necessary to implement the terms of this Agreement.
The Parties shall use their best efforts, including all efforts contemplated by this
Agreement, and other efforts that may become necessary to effectuate this Agreement
and the terms set forth herein.

Dismissal of Complaint: Within three (3) business days of receiving notice from the
Settlement Administrator that the Total Monetary Settlement Amount has been paid,
Plaintiff shall dismiss the complaint with prejudice.
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10.

11.

12.

13.

Appointment of Settlement Administrator: The Parties have agreed to the appointment
of ILYM as the Settlement Administrator to perform the duties of a settlement
administrator, including using standard devices to obtain forwarding addresses,
independently reviewing and verifying documentation associated with any claims,
resolving any disputes regarding the calculation or application of the formula for
determining the Individual Settlement Payments, drafting and mailing the settlement
checks to Aggrieved Employees, issuing 1099 Tax Forms, and performing such other tasks
as set forth herein or as the Parties mutually agree or that the Court orders.

Settlement Administration Costs: Subject to Court Approval pursuant to Paragraph 6,
the Settlement Administrator will be paid for the reasonable costs of administration of this
Settlement Agreement and calculation and distribution of the Individual Settlement
Payments (the “Settlement Administration Costs”). The Settlement Administration Costs
will be paid out of the amount characterized in this Agreement as Settlement
Administration Costs, in an amount of up to $5,000. The Settlement Administration Costs
include, inter alia, the issuing of 1099 Forms, preparing, distributing and tracking the
Individual Settlement Payments, confirming/auditing for compliance with this Agreement,
and calculating and distributing all payments to be made pursuant to the Settlement. If the
Settlement Administration Costs are less than $5,000, any remaining funds shall be
directed to the PAGA Settlement Fund.

Aggrieved Employee List: Within fifteen (15) calendar days after the Effective Date,
Defendant shall provide to the Settlement Administrator the Aggrieved Employee List. The
Settlement Administrator will run a check of the Aggrieved Employees’ addresses against
those on file with the U.S. Postal Service’s National Change of Address List. The
Aggrieved Employee List provided to the Settlement Administrator will remain
confidential and will not be used or disclosed to anyone, except as required by applicable
tax authorities, pursuant to Defendant’s express written consent, or by order of the Court.
Redacted information from the Aggrieved Employee List, including pay period
calculations, may be provided to Plaintiff’s Counsel for the limited purpose of
implementing this Agreement.

Tax Liability: Neither the Parties nor their counsel make any representation as to the tax
treatment or legal effect of Individual Settlement Payments. Plaintiff is not relying on any
statement or representation by Defendant and Defendant’s Counsel regarding the tax
allocation or treatment of any amounts paid to them under the terms of this Agreement.
The Parties further agree to hold Defendant harmless for any and all tax consequences
related to the allocation of the payments made under this Section. Plaintiff understands
and agrees that he will be solely responsible for the payment of any taxes and penalties
assessed on the respective payments made to him, as described herein. Forms W-2 and/or
Forms 1099 will be distributed at times and in the manner required by the Internal Revenue
Code of 1986 (the “Code”) and consistent with this Agreement. If the Code, the regulations
promulgated thereunder, or other applicable tax law, is changed after the date of this
Agreement, the processes set forth in this Section may be modified in a manner to bring
Defendant into compliance with any such changes.
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14.

15.

16.

17.

18.

19.

20.

21.

22.

Attorneys’ Fees and Costs. Except as otherwise provided for in this Agreement, the
Parties, and each of them, shall bear their own costs, expenses and attorneys’ fees in
connection with this Agreement and the Action.

Settlement Based on Objective Analysis. The Parties to this Agreement acknowledge
that the Agreement is based upon an analysis of the rights and liabilities of the Parties, and
was made after due consideration of those rights and liabilities, as well as the costs of future
litigation in the Action.

No Admission of Liability. Nothing in this Agreement shall be deemed or construed to
be an admission of wrongdoing or liability on the part of any of the Parties hereto, and such
liability or wrongdoing is specifically denied. The Parties have maintained and continue
to maintain that their Action were and are lawful and proper.

LWDA Notice. Pursuant to California Labor Code § 2699(/), Plaintiff will provide a copy
of this Settlementto the LWDA concurrently with the filing of the motion or stipulation for
approval of this Settlement. Plaintiff will also file a declaration in support of his motion

or stipulation for Settlement Approval confirming that he has submitted the Settlement to
the LWDA in compliance with Labor Code § 2699(/).

Dismissal and Continued Jurisdiction Pursuant to Code of Civil Procedure Section
664.6. After the Court approves the Settlement, the Effective Date has passed, and the
Action has been dismissed with prejudice, the Court shall have continuing and exclusive
jurisdiction solely for purposes of addressing: (a) the interpretation and enforcement of the
terms of the Settlement; (b) matters relating to the administration of the Settlement; and (c)
such post-Approval and related matters as may be appropriate under Court rules, California
law, and as set forth in this Settlement Agreement.

No Right of Aggrieved Employees to Object or Opt-Out. The Parties agree there is no
statutory or other right for any Aggrieved Employee to object, opt out or otherwise exclude
himself or herself from this Settlement. Except as otherwise stated, the Parties will
vigorously defend against any attempt by any Aggrieved Employee or by any entity or
agency to object to/opt-out of this settlement. The Parties will jointly defend against any
appeal filed with respect to the Order approving the Settlement

Release of Defendant. Subject to the occurrence of the Effective Date and conditioned
upon Defendant’s full payment of the Total Monetary Settlement Amount, Plaintiff and the
Aggrieved Employees hereby release the Released Parties of the Released Claims.

Reliance on Advice of Counsel. Each Party to this Agreement further acknowledges by
executing this Agreement that he, she or it has been advised to speak independently with
counsel prior to executing this Agreement, and has had an adequate opportunity to consult
with legal counsel prior to executing this Agreement, and that they have executed this
Agreement with full knowledge of its meaning and effect.

Subsequent Facts. The Parties acknowledge that they may hereafter discover facts
different from and in addition to those now known or believed to be true in entering into
this Agreement. The Parties expressly agree to assume the risk of the possible discovery
of additional or different facts, including facts which may have been concealed or hidden
and agree that this Agreement shall remain effective in all respects regardless of such

8
SETTLEMENT AGREEMENT



"
"
"

23.

24.

25.

26.

217.

28.

29.

30.

31.

32.

additional or different facts. If any subsequent facts are discovered, the Parties shall not
be entitled to any relief in connection therewith, including, without limitation, any alleged
right to set aside or rescind this Agreement.

Full Defense. This Agreement may be pleaded as a full and complete defense and may be
used as a basis for an injunction against, or stay and dismissal of, any action, suit or other
proceeding which may be instituted, prosecuted or attempted by any of the Parties.

No Duress. Each Party hereto acknowledges that such Party understands this Agreement
and has entered into it of such Party’s own free will and not under duress of any kind.

No Assignments. The Party releasing claims herein each warrant that they have made no
assignment and will make no assignment of any claim, cause of action or right of any kind
whatsoever released by this Agreement, that no other person or entity of any kind has, or
has had, any interest in any of the claims, demands, obligations, Action or causes of action,
debts, liabilities, rights, contracts, damages, attorneys’ fees, costs, expenses, losses or
claims released herein and that no complaint or claim has been filed with any court,
administrative agency or regulatory body. Each Party represents and warrants that they
have the sole right and exclusive authority to execute this Agreement and receive the sums
specified herein.

Authorized Signatory. Each of the undersigned represents and warrants, by executing
this Agreement, that he, she, or it is authorized to enter into this Agreement and agrees to
be bound by all the terms and conditions of this Agreement.

Agreement Deemed Prepared by Each Party. Each Party to this Agreement, by the
execution of this Agreement, acknowledges that this Agreement shall be deemed to be
prepared by each and every Party hereto.

Modified Only by Writing. This Agreement may only be modified or changed by a
writing signed by each and every Party hereto.

Construed Under California Law. This Agreement shall be construed and interpreted
according to the laws of the State of California. The prevailing party in any dispute related
to this Agreement shall recover reasonable attorneys’ fees and costs.

Venue. The Parties to this Agreement hereby agree that the proper venue for any lawsuit
or other proceeding arising out of the terms of this Agreement or any Party’s rights under
this Agreement shall be San Diego County, California.

Effect of Separate Provisions. If any provision of this Agreement is held by a court of
competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions shall
remain in full force and effect, and shall, in no way, be affected, impaired or invalidated.

Multiple Copies. This Agreement may be executed in multiple copies, including with
signatures by fax, or electronically, including by DocuSign, each of which shall be deemed
to be an original.
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DocuSign Envelope ID: 0783426E-DC16-406F-A7B4-E9E5610B15DA

33. Complete and Final Agreement. This Agreement contains the complete and final
agreement between the Parties, and shall be binding upon and shall inure to the benefit of
each Party’s heirs, successors, legal representatives, parent, subsidiary and affiliated
corporations, and their predecessors, successors and assigns. The terms, conditions and
agreements contained in this Agreement constitute the entire agreement between the Parties
hereto, and except as expressly stated herein, there are no other agreements, whether oral
or written, between the Parties. No oral representations or agreements shall be considered
as part of this Agreement, and this Agreement supersedes all prior and contemporaneous
oral and written agreements and discussions.

ALL PARTIES HAVE READ THIS AGREEMENT COMPLETELY AND HAVE HAD
THEIR ATTORNEYS EXPLAIN IT TO THEM. THE PARTIES FULLY UNDERSTAND
THE CONSEQUENCES AND EFFECT OF THIS AGREEMENT AND ITS SIGNIFICANCE

ON THE RELEASE OF ALL CLAIMS EACH MAY HAVE AGAINST THE OTHER,
EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN.

IN WITNESS WHEREOF, each of the undersigned has executed this Agreement consisting of

eleven (11) pages, including signature pages, as of the year and date shown opposite his/her/its
name.

noviembre 9, 2021

DATED: November __, 2021 Plaintiff, JONATHAN MARTINEZ

[ Dog:ZSigned by:
CBB68A052450D4D5...

By: JONATHAN MARTINEZ

DATED: November __, 2021 DEL RIO CARE, INC.

By: Scott Kirby
"
1
1
1
1
1
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33. Complete and Final Agreement. This Agreement contains the complete and final
agreement between the Parties, and shall be binding upon and shall inure to the benefit of
each Party’s heirs, successors, legal representatives, parent, subsidiary and affiliated
corporations, and their predecessors, successors and assigns. The terms, conditions and
agreements contained in this Agreement constitute the entire agreement between the Parties
hereto, and except as expressly stated herein, there are no other agreements, whether oral
or written, between the Parties. No oral representations or agreements shall be considered
as part of this Agreement, and this Agreement supersedes all prior and contemporaneous
oral and written agreements and discussions.

ALL PARTIES HAVE READ THIS AGREEMENT COMPLETELY AND HAVE HAD
THEIR ATTORNEYS EXPLAIN IT TO THEM. THE PARTIES FULLY UNDERSTAND
THE CONSEQUENCES AND EFFECT OF THIS AGREEMENT AND ITS SIGNIFICANCE

ON THE RELEASE OF ALL CLAIMS EACH MAY HAVE AGAINST THE OTHER,
EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN.

IN WITNESS WHEREOF, each of the undersigned has executed this Agreement consisting of

eleven (11) pages, including signature pages, as of the year and date shown opposite his/her/its
name.

DATED: November __, 2021 Plaintiff, JONATHAN MARTINEZ

By: JONATHAN MARTINEZ

DATED: November 17,2021 DEL RIO CARE, INC.

5@%@

By: Scott Kirby

11

11

11

11

11

11
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DocusSign Envelope ID: 0783426E-DC16-406F-A7B4-E9E5610B15DA

APPROVED AS TO FORM ONLY
DATED: November 18, 2021 TENCER SHERMAN LLP
Sam G. Sherman, Esq.

Attorney for Defendant, DEL RIO CARE,
INC

By:

DATED: November 102021 GAINES & GAINES APC

By: Oepetoh rteatans
Sepiﬁeh Ardestani, Esq.

Attorney for Plaintiff JONATHAN
MARTINEZ
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EXHIBIT D



GAINES & GAINES

A Professional Law Corporation
27200 Agoura Road, Suite 101
Calabasas, CA 91301

Invoice submitted to:
Jonathan Martnez

January 31, 2022

Invoice #4941

Professional Services

Hours Amount

9/12/2020 [Estimated] Pre-timekeeping: litigation research and analysis re Defendant and 10.00 7,000.00
claims
9/14/2020 Draft LWDA Letter 1.20 690.00
9/15/2020 Revise and send LWDA 0.50 287.50
Review and revise LWDA letter 0.60 390.00
9/25/2020 Call with defense re case 0.50 287.50
10/5/2020 Research claims 0.80 460.00
11/24/2020 Draft PAGA Complaint 1.20 690.00
11/30/2020 Revise Complaint and file 0.70 402.50
12/1/2020 Upload Complaint to DIR 0.30 172.50
12/2/2020 Emails with defense re Notice and Acknowledgment 0.40 230.00
12/14/2020 Review docs produced by defense; email to defense re corresponding time records 1.10 632.50
and meal waiver
1/20/2021 Emails to client re status 0.50 287.50
4/19/2021 Call with client 0.40 220.00

4/23/2021 Call and email client 0.40 220.00



Jonathan Martnez

4/26/2021 Call and email client
4/29/2021 Call with client
5/21/2021 Continue preparing discovery
Review discovery responses
5/24/2021 Revise all discovery
6/21/2021 Call with opposing counsel re Settlement
6/23/2021 Call/emails with opposing counsel re Settlement
6/29/2021 Emails with opposing counsel re Settlement
7/8/2021 Emails with opposing counsel re Settlement
7/12/2021 Call and emails with opposing counsel re Settlement
7/20/2021 Prepare Case Management Statement
Emails with opposing counsel re Settlement
8/4/2021 Review case file and update client
8/5/2021 Emails with opposing counsel re Case Management Conference hearing
8/9/2021 Emails with opposing counsel re Settlement
8/20/2021 Call with opposing counsel re settlement negotiations
8/25/2021 Emails with opposing counsel re Settlement
9/9/2021 Call with opposing counsel re Settlement
9/29/2021 Emails with class admin re bid request

Revise Settlement Agreement
Call with opposing counsel to discuss Settlement Agreement terms

11/16/2021 Prepare Settlement Agreement

11/17/2021 Revisions to Settlement Agreement; Prepare Stipulation, Order, and
Declaration of DFG

11/18/2021 Revisions to Stipulation, Order, and Declaration; calls with opposing counsel;
calls with client

12/2/2021 Call with client re update

Page 2
Hours Amount
0.30 165.00
0.40 220.00
1.20 660.00
1.20 780.00
0.70 385.00
0.30 165.00
0.50 275.00
0.30 165.00
0.50 275.00
0.40 220.00
0.40 280.00
0.40 220.00
0.30 165.00
0.20 110.00
0.40 220.00
0.30 165.00
0.30 165.00
0.40 220.00
0.40 220.00
1.50 825.00
3.20 1,760.00
450 2,475.00
230 1,265.00
0.30 172.50



Jonathan Martnez Page 3
Hours Amount
12/14/2021 Review and revise Motion for Approval 1.10 715.00
12/16/2021 Review Motion for Approval 0.60 345.00
12/17/2021 Review Motion and Order for Approval 0.50 287.50
1/6/2022 Revise Motion for Approval 0.50 287.50
1/31/2022 [Estimated] Time required to finalize approval paperwork, attend approval hearing, 750 5.250.00
communicate with employees, administrator and counsel for Defendant, and close '
file
[Estimated] Time required to finalize approval paperwork, attend approval hearing, 750 4.875.00
communicate with employees, administrator and counsel for Defendant, and close : T
file
57.00 $35,302.50
For professional services rendered
$35,302.50
Balance due -
User Summary
Name Hours Rate Amount
Alex Katofsky 1790 700.00 $12,530.00
Daniel Gaines 10.40  650.00 $6,760.00
gvaf‘dGﬁX%S i 9.10 575.00  $5232.50
epiden Ardestani 19.60 550.00 $10,780.00



EXHIBIT E



Martinez v. Del Rio Gaines &
Gaines, APLC Costs

EXPENSE CATEGORY EXPENSE
Postage/FedEx charges $ 15.10
Filing fees (including related attorney service expenses) $ 784.27
Future estimated expenses - $ 197.00

* Filing fees and One Legal Service fees for Motion for
PAGA Approval (will be filed via One Legal) - $76.00

» Courtesy copy delivery fees to department of Motion for
PAGA Approval via One Legal - $90.00
* Postage for mailing Motion for PAGA Approval - $10.00

* Filing fees and One Legal Service fees for Notice of
Entry of Order once PAGA Order signed (will be filed via
One Legal) - $16.00

* Postage for mailing Notice of Entry of Order - $5.00

TOTAL EXPENSES

$ 996.37
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