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DECLARATION OF DANIEL GAINES IN SUPPORT OF STIPULATION AND [PROPOSED] ORDER 

APPROVING SETTLEMENT OF PRIVATE ATTORNEYS GENERAL ACT CLAIMS AND DISMISSING 

ACTION WITH PREJUDICE 
 

DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
EVAN S. GAINES, ESQ. SBN 287668 
evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
27200 Agoura Rd., Suite 101 
Calabasas, CA 91301 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff JONATHAN MARTINEZ 
 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

 
FOR THE COUNTY OF SAN DIEGO 

 
 

PartyOneJONATHAN MARTINEZ, on 
behalf of himself and all “aggrieved 
employees” pursuant to Labor Code § 2698 
et seq., 

 
Plaintiff, 

 
       v. 
 
DEL RIO CARE, LLC, a California 
limited liability company, dba 
CLOISTERS OF THE VALLEY 
ASSISTED LIVING, and DOES 1 through 
10, inclusive, 

 
                                Defendants. 

 

Case No. 37-2020-000143638-CU-OE-CTL 

[Assigned for all purposes to The Honorable 
Ronald D. Frazier, Dept. C65] 
 
DECLARATION OF DANIEL GAINES IN 
SUPPORT OF STIPULATION AND 
[PROPOSED] ORDER APPROVING 
SETTLEMENT OF PRIVATE ATTORNEYS 
GENERAL ACT CLAIMS AND DISMISSING 
ACTION WITH PREJUDICE 
 
Action Filed:  November 30, 2020 
Trial Date: N/A 
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I, DANIEL F. GAINES, hereby declare and state as follows: 

1. I am an attorney duly admitted to the practice of law in the State of California.  I am 

a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Jonathan Martinez in this action.  I 

have personal knowledge of the facts set forth herein and if called as a witness to testify to them, I 

could and would do so competently. 

2. I obtained my BS degree from the University California at Berkeley in 2003.  I 

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law.  At Virginia, I was  

a member of the editorial board of the Virginia Tax Review.  I was also the recipient of the Lacy 

Armour Scholarship, awarded to recognize academic excellence.  At Virginia, I focused my studies 

on tax and real estate.  I earned my JD and became a member of the California Bar in 2007. 

4. Since becoming a member of the Bar, I have practiced law with my partner/father, 

Kenneth, at Gaines & Gaines, APLC.  Our practice specializes in litigation, with an emphasis in 

business, real estate, and employment disputes like this one.  Over 75% of my practice is devoted 

to complex employment litigation similar to the instant action. 

5. My firm has represented employees in employment matters such as this one, with 

an emphasis in wage and hour issues.  I have participated in and have been certified as Court-

approved class counsel in dozens of class and representative action matters since my admission to 

the Bar.  A true and correct list of the cases in which I have been appointed as class counsel is 

attached hereto as Exhibit “B”. 

6. On September 15, 2020, Plaintiff complied with the requirements set forth in Labor 

Code § 2698 et seq., the Labor Code Private Attorneys General Act (hereinafter, “PAGA”) by 

sending a letter, by online submission to the Labor and Workforce Development Agency 

(“LWDA”) and by certified mail to Defendant, setting forth the facts and theories of the violations 

alleged against Defendant.  A true and correct copy of the letter submitted to the LWDA is attached 

hereto as Exhibit “A”. 
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7. On November 30, 2020, Plaintiff filed his representative action complaint in the 

above-captioned court, individually and on behalf of all “aggrieved employees” pursuant to Labor 

Code §§ 2698 et seq. setting forth various Labor Code violations alleged in his letter to the LWDA. 

8. The parties thereafter conducted informal discovery to ascertain the size of the 

aggrieved employee group, the number of affected pay periods at issue among them, and the 

strength of Plaintiff’s claims.   

9. Being fully apprised of the value and strength of Plaintiff’s claims, the parties 

participated in private negotiations in an attempt to resolve the claims asserted in the action.   

10. The parties engaged in arm’s-length negotiations and reached a resolution of the 

PAGA claims asserted in the action.  Based on the information and documents obtained through 

informal discovery and during mediation, Plaintiff assessed the maximum value of the PAGA 

claims (without stacking) to be approximately $180,000 (at the rate of a $100 penalty for 1,800 pay 

periods at issue for approximately 191 aggrieved employees during the applicable time frame). 

11.   The amount of the settlement is $25,000 which represents over 13.8% of the 

maximum recoverable discretionary penalties and includes an apportionment of attorneys’ fees and 

costs and a general release payment to Plaintiff.   

12. The settlement amount represents a fair compromise of the claims.  

13. Defendant has incurred financial issues as a result of losing business since the start 

of the pandemic in March, 2020.   

14. Attached hereto as Exhibit “C” is a true and correct copy of the parties’ PAGA 

Settlement and Release Agreement.  

15. Plaintiff and Defendant separately entered into a Confidential Individual Settlement 

Agreement and Release whereby Defendant agreed to pay Plaintiff in exchange for his general 

release of all claims. Plaintiff shall submit a copy of this individual settlement agreement under 

seal for in-camera review, should the Court request it.  
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I declare, under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct.  Executed this 29th day of November, 2021 at Calabasas, California. 

 

       

      __________________________ 

      DANIEL F. GAINES 
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PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE SECTION 2698 ET SEQ.) 
SETTLEMENT AGREEMENT AND RELEASE 

Jonathan Martinez v. Del Rio Care, LLC 
(San Diego County Superior Court, Case Number 37-2020-00014368-CU-OE-CTL) 
This Private Attorneys General Act (Labor Code Section 2698 et seq.) Settlement Agreement 

and Release (“Agreement”) is made by and between Plaintiff Jonathan Martinez (referred to herein 
as “Plaintiff”) and Del Rio Care, LLC (referred to herein as “Defendant”), (hereinafter, collectively 
referred to as the Parties)” Subject to the approval of the Court, the settlement of the Action (as 
defined below) shall be effectuated upon and subject to the following terms and conditions.  
Capitalized terms as used herein shall have the meanings set forth elsewhere in this Agreement. 
  

RECITALS 

A. WHEREAS, on September 15, 2020, Plaintiff notified the Labor and Workforce Development 
Agency (“LWDA”) of his intent to file an action under California’s Private Attorneys General Act, 
California Labor Code § 2698 et seq. (“PAGA”) (the “LWDA Letter”).  Plaintiff allowed the LWDA 
an opportunity to investigate his claims as required by the Labor Code.   

B. WHEREAS, on or about November 30, 2020, Plaintiff filed an action against Defendant in the 
Superior Court of California, County of San Diego, Case Number 37-2020-00014368-CU-OE-CTL 
(“Action”).  The Action contained a single cause of action under the PAGA related to Plaintiff’s 
employment with Defendant.  The allegations contained in the Action are incorporated by reference 
in these Recitals. 

C. WHEREAS, Defendant denies all allegations.  

D. WHEREAS, Plaintiff and Defendant are desirous of adjusting and finally settling any and all 
existing or potential claims, contentions and disputes between each other, their agents, attorneys, 
servants, employees and assigns, as more fully set forth below, for any event or occurrence in any way 
related to the matters set forth in the Action, such that a full, final and complete resolution of any 
claims between the Parties may be effected. 

E. WHEREAS, all Parties desire to be released from any present and potential liability or 
obligation and desire to compromise all disputes and claims arising between them based on or arising 
out of the facts of the Action in consideration of the benefit to be received from avoidance of any 
further expenses and costs of litigation and agree to enter into this Agreement. 

F. WHEREAS, although each Party disputes any claims the other Party may allege for relief, 
damage, fees, costs, or expenses in connection with the Action, and specifically denies any liability 
therefor, the Parties desire to avoid the risks and expenses attendant to litigation and to reach a 
compromise and settlement of all matters, claims, and causes of action on the terms described herein.  
As set forth below, the Parties wish to forever release, waive, and discharge all claims whatsoever they 
have against each other resulting from, or in connection with, the foregoing allegations, in exchange 
for the consideration set forth below as currently constituted as of the date of execution of this 
Agreement, subject to Court approval, and with no modifications now or in the future. 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained herein, 
it is hereby agreed by and between the Parties hereto as follows: 
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TERMS OF AGREEMENT 

 

A. Definitions 

1. “Action” means the case entitled Jonathan Martinez v. Del Rio Care, LLC pending in 
the Superior Court of the State of California for the County of San Diego (“Court”), Case No. 37-
2020-00014368-CU-OE-CTL. 

 
2. “Agreement” or “Settlement Agreement,” means this Private Attorneys General Act 

(Labor Code section 2698 et seq.) Settlement Agreement and Release. 
 
3. “Aggrieved Employees” means any and all individuals employed by Defendant in 

California as non-exempt hourly employees during the Settlement Period, i.e. time period September 
15, 2019 to the date of Court approval of this Settlement Agreement. 

 
4. “Aggrieved Employee List” means the list of the Aggrieved Employees that includes 

the (1) name; (2) last known home address and telephone number; (3) number of pay periods worked 
for Defendant in a non-exempt position in California during the Settlement Period; and (4) Social 
Security Number for each Aggrieved Employee, which Defendant will diligently and in good faith 
compile from its records. 

 
5. “Attorney’s Costs” means such litigation costs as the Court may award to Plaintiff’s 

Counsel from the Total Monetary Settlement Amount for the costs Plaintiff’s Counsel has incurred 
and will incur in the investigation, litigation, and resolution of the Action, and in administration of the 
Settlement, and which shall not exceed One Thousand Five Hundred Dollars ($1,500.00).  Defendant 
shall not oppose or object to any request made consistent with this section. 

 
6. “Attorneys’ Fees” means such attorneys’ fees as the Court may award to Plaintiff’s 

Counsel from the Total Monetary Settlement Amount for the services Plaintiff’s Counsel has rendered 
and will render to the Aggrieved Employees in the Action, and which shall not exceed 35% of the 
Total Monetary Settlement Amount (i.e. estimated to be Ten Thousand Five Hundred Dollars 
($10,500)).  Defendant shall not oppose or object to any request made consistent with this section. 

 
7.  “Defense Counsel” means Sam Sherman, Esq. and Corrin Johnson, Esq. of Tencer 

Sherman, LLP, 12520 High Bluff Drive, Suite 230, San Diego, CA 92130.   
 
8. “Effective Date” means the date this Settlement is approved by the Court, as provided 

herein. 
 
9. “Individual Settlement Payment” means the portion of the PAGA Settlement Fund 

allocated to each Aggrieved Employee.  One hundred percent (100%) of the Individual Settlement 
Payments made to Aggrieved Employees shall be deemed miscellaneous income for which an IRS 
Form 1099 will be issued if required by law, as determined by the Settlement Administrator. 
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10. “Notice” means the form of notice that will be sent to each Aggrieved Employee 
accompanying their Individual Settlement Payments, which shall be substantially in the form attached 
hereto as Exhibit A. 

 
11. “PAGA Settlement Fund” means the amount from the Total Monetary Settlement 

Amount that is allocated to PAGA civil penalties.  Seventy-five percent (75%) of the PAGA 
Settlement Fund will be distributed to the LWDA and twenty-five percent (25%) will be distributed 
to Aggrieved Employees. 

 
12. “Plaintiff’s Counsel” means Daniel F. Gaines Esq., Alex P. Katofsky, and Sepideh 

Ardestani, Esq., of Gaines & Gaines, APLC, 27200 Agoura Rd., Suite 101, Calabasas, California 
91301. 

 
13. “Released Claims” means all claims for penalties under the PAGA, including costs and 

attorneys’ fees related thereto, predicated on claims alleged or which could have been alleged based 
on the facts as alleged in the operative Complaint in the Action and/or the LWDA Letter, including 
but not limited to the alleged failure to provide all overtime wages, failure to provide meal breaks and 
rest breaks, failure to provide complete and accurate wage statements, and failure to timely pay wages 
upon separation of employment, that accrued during the Settlement Period during employment in a 
non-exempt position in California.   

 
14. “Released Parties” means Defendant Del Rio Care, LLC dba Cloisters of the Valley 

Assisted Living, and all of its past, present or future parent entities, and all of Defendant’s partners, 
subsidiaries, affiliates, divisions, its employee benefit and/or pension plans or funds, executors, 
predecessors, successors and assigns and all of its past, present or future directors, officers, managers, 
members, shareholders, principals, attorneys, agents, trustees, administrators, representatives, 
insurers, fiduciaries, employees, or assigns.   
 

15. “Settlement Administrator” means ILYM Group, Inc., a third-party settlement claims 
administrator appointed by the Court for the purposes of administering this Settlement.  The Parties 
each represent that each does not have any financial interest in the Settlement Administrator or 
otherwise have a relationship with the Settlement Administrator that could create a conflict of interest. 

 
16. “Settlement Administration Costs” means the amount from the Total Monetary 

Settlement Amount which shall be allocated, subject to the Court’s approval, to the Settlement 
Administrator for services rendered in administering the Settlement, and which shall not exceed Five 
Thousand Dollars ($5,000.00). 

 
17. “Settlement Approval” means the settlement approval order that will be entered by the 

Court. 
 
18. “Settlement Fund Account” means the bank account established by the Settlement 

Administrator pursuant to the terms of this Settlement Agreement, from which all monies payable 
under the terms of this Settlement shall be paid, as set forth herein. 

 
19. “Settlement Period” means the period from September 15, 2019 through and including 

the Effective Date 
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20. “Total Monetary Settlement Amount” means the amount of Twenty-Five Thousand 

Dollars ($25,000.00) that Defendant will pay when and if the Court approves this Settlement and the 
Effective Date occurs.  The Total Monetary Settlement Amount will be used to pay: (a) the PAGA 
Settlement Fund to the LWDA and Aggrieved Employees; (b) the award of Attorney’s Fees to 
Plaintiff’s Counsel; and (c) the award of Attorney’s Costs to Plaintiff’s Counsel. Under no 
circumstances will Defendant be required to pay more than Twenty-Five Thousand Dollars 
($25,000.00).  In no event will any part of the Total Monetary Settlement Amount revert to Defendant. 

 

B. Consideration  

1. Monetary Settlement Components:  Provided that the Court approves the Settlement and 
the Effective Date occurs, Defendant will pay the Total Monetary Settlement Amount of 
Twenty-Five Thousand Dollars ($25,000.00).  All amounts to be paid by Defendant shall 
be deposited into the Settlement Fund Account, which shall be administered by the 
Settlement Administrator.  All amounts to be paid to anyone pursuant to this Settlement 
Agreement shall be paid out of the Settlement Fund Account.  
 

2. Allocation of Total Monetary Settlement Amount: The Total Monetary Settlement 
Amount shall be allocated as follows: 

(a)  Individual Settlement Payments:  $2,437.50 

(b) Penalties to LWDA:    $7,312.50 

(c) Attorneys’ Fees:    $8,750 

(d) Attorneys’ Costs:    $1,500 

(e) Settlement Administration Costs:  up to $5,000 

3. Plaintiff’s General Release Payment: The Parties agree that Plaintiff will separately 
receive a confidential general release payment for his individual claims related to his 
employment with Defendant.  If the Court conditions its approval of this Agreement in 
reviewing the Individual Settlement Agreement, then Plaintiff shall submit a copy to the 
Court under seal for in camera review.  

4. Escalator Clause Re: Aggrieved Employees and Pay Periods.  Defendant has 
represented and warranted to Plaintiff and Plaintiff’s Counsel that there are no more than 
1,800 pay periods during the Settlement Period through September 30,  2021.  Should the 
number of total pay periods increase by more than 3% beyond these representations, 
Plaintiff may terminate this Agreement. 

5. Payment and Disbursement of Total Monetary Settlement Amount.  The Total 
Monetary Settlement Amount shall be issued as follows:  
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a. Within fifteen (15) calendar days of the Effective Date, Defendant shall 
pay the Settlement Administrator the Total Monetary Settlement Amount and provide 
it with the Aggrieved Employee List.  No later than fifteen (15) calendar days 
thereafter, the Settlement Administrator shall disburse the following:  

i. to the “Labor and Workforce Development Agency” the sum of Seven 
Thousand Three Hundred Twelve Dollars and Fifty Cents Dollars ($7,312.50), 
which represents PAGA Penalties; 

ii. to “Gaines & Gaines APLC Client Trust Account” the sum of Eight Thousand 
Seven Hundred Fifty Dollars  Dollars ($8,750), which represents Attorneys’ 
Fees; 

iii. to “Gaines & Gaines APLC Client Trust Account” the sum of One Thousand 
Five Hundred Dollars ($1,500), which represents Attorneys’ Costs; 

iv. to itself, up to Five Thousand Dollars ($5,000), to pay for Settlement 
Administration Costs; and 

v. to the Aggrieved Employees, Individual Settlement Payment checks, together 
with the Notice attached hereto as Exhibit A.  

b. The Parties agree that no payments of the Total Monetary Settlement 
Amount may be issued unless (1) Plaintiff and Plaintiff’s Counsel have executed this 
Agreement and provided a signed copy of the Agreement to Defendant; and (2) the 
time to rescind under the ADEA as set forth in Paragraph 13 of this Agreement has 
passed and Plaintiff has not rescinded this Agreement.  Further, the Parties further agree 
that no payments of the Individual Settlement Payments may be issued until the 
Effective Date has passed.  

6. Distribution of the Individual Settlement Payments.  No later than fifteen (15) calendar 
days after receipt of the Aggrieved Employee List and receipt of the settlement funds set 
forth in paragraph 2 of this Agreement, the Settlement Administrator shall mail the 
Individual Settlement Payments to each of the Aggrieved Employees.  The amount of each 
Aggrieved Employee’s Individual Settlement Payment will be calculated based on the total 
number of pay periods each Aggrieved Employee worked for Defendant in a non-exempt 
position in California during the Settlement Period.  The precise amount of the pay period 
value will be calculable once the amount of the PAGA Settlement Fund is set based on the 
amounts approved by the Court with respect to the Attorneys’ Fees, Attorneys’ Costs, and 
Settlement Administration Costs.  To establish the pay period value, the Settlement 
Administrator will first determine the total number of pay periods worked by Aggrieved 
Employees for Defendant in a non-exempt position in California during the Settlement 
Period.  Twenty-five percent (25%) of the PAGA Settlement Fund will then be divided by 
the total number of such pay periods to determine the pay period value.  The Individual 
Settlement Payment to each Aggrieved Employee will be determined by multiplying the 
pay period value and the total number of pay periods each Aggrieved Employee worked 
for Defendant in a non-exempt position in California during the Settlement Period.   
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7. Deadline for Negotiating Individual Settlement Payments.  Aggrieved Employees shall 
have one hundred eighty (180) calendar days after mailing by the Settlement Administrator 
to cash their Individual Settlement Payments.  If any Aggrieved Employee’s check is not 
cashed within that period, the check will be void and a stop-payment will be issued, and 
all residue from unclaimed funds shall be directed to Legal Aid Society of San Diego. The 
release will be binding upon all Aggrieved Employees, even if they do not cash their checks 
within the 180-day period.  In the event that any settlement check is returned to the 
Settlement Administrator within 180 days of mailing, the Settlement Administrator will, 
within five (5) business days of receipt of the returned settlement check, perform a skip 
trace to locate the individual, and notify Defense Counsel and Plaintiff’s Counsel of the 
results.  If a new address is located by these means, the Settlement Administrator will have 
ten (10) business days to re-issue the check.  Neither Defendant, Defense Counsel, 
Plaintiff’s Counsel, nor Plaintiff will have any liability for lost or stolen settlement checks, 
forged signatures on settlement checks, or unauthorized negotiation of settlement checks.  
Without limiting the foregoing, in the event a Aggrieved Employee notifies Settlement 
Administrator that he or she believes that a settlement check has been lost or stolen, the 
Settlement Administrator shall immediately stop payment on such check.  If the check in 
question has not been negotiated prior to the stop payment order, the Settlement 
Administrator will issue a replacement check. 

8. Individual Settlement Payments are Conditional Pending Court Approval: 

c. This Agreement is made conditional upon Court approval of this Settlement 
Agreement.  The parties agree that Plaintiff’s Counsel shall be responsible for obtaining 
approval of this Settlement, and Defendant agrees not to oppose Plaintiff’s Motion or 
Joint Stipulation for Court Approval of this Agreement.  Plaintiff and his counsel shall 
seek the Court’s approval of this Settlement within twenty-one (21) business days of 
execution by the Parties.  If the Court does not approve this Agreement, as written and 
agreed to by the parties, this Settlement Agreement shall be null and void. 

d. The Parties acknowledge that the allocations of Total Monetary Settlement Amount are 
not guaranteed and could change pending any revisions ordered by the Court.  Thus, 
the Total Monetary Settlement Amount allocations are expressly conditioned upon 
Court Approval.  The Parties Agree that the Total Monetary Settlement Amount is not 
subject to increase and any changes requested by the Court shall not be a basis to void 
this Agreement unless the Court increases the Total Monetary Settlement Amount. 

e. The Parties agree to fully cooperate with each other to accomplish the terms of this 
Agreement, including but not limited to, execution of such documents and to take such 
other action as may reasonably be necessary to implement the terms of this Agreement.  
The Parties shall use their best efforts, including all efforts contemplated by this 
Agreement, and other efforts that may become necessary to effectuate this Agreement 
and the terms set forth herein.   

9. Dismissal of Complaint: Within three (3) business days of receiving notice from the 
Settlement Administrator that the Total Monetary Settlement Amount has been paid, 
Plaintiff shall dismiss the complaint with prejudice. 
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10. Appointment of Settlement Administrator:  The Parties have agreed to the appointment 
of ILYM as the Settlement Administrator to perform the duties of a settlement 
administrator, including using standard devices to obtain forwarding addresses, 
independently reviewing and verifying documentation associated with any claims, 
resolving any disputes regarding the calculation or application of the formula for 
determining the Individual Settlement Payments, drafting and mailing the settlement 
checks to Aggrieved Employees, issuing 1099 Tax Forms, and performing such other tasks 
as set forth herein or as the Parties mutually agree or that the Court orders. 

11. Settlement Administration Costs: Subject to Court Approval pursuant to Paragraph 6, 
the Settlement Administrator will be paid for the reasonable costs of administration of this 
Settlement Agreement and calculation and distribution of the Individual Settlement 
Payments (the “Settlement Administration Costs”).  The Settlement Administration Costs 
will be paid out of the amount characterized in this Agreement as Settlement 
Administration Costs, in an amount of up to $5,000.  The Settlement Administration Costs 
include, inter alia, the issuing of 1099 Forms, preparing, distributing and tracking the 
Individual Settlement Payments, confirming/auditing for compliance with this Agreement, 
and calculating and distributing all payments to be made pursuant to the Settlement. If the 
Settlement Administration Costs are less than $5,000, any remaining funds shall be 
directed to the PAGA Settlement Fund.   

12. Aggrieved Employee List:  Within fifteen (15) calendar days after the Effective Date, 
Defendant shall provide to the Settlement Administrator the Aggrieved Employee List. The 
Settlement Administrator will run a check of the Aggrieved Employees’ addresses against 
those on file with the U.S. Postal Service’s National Change of Address List.  The 
Aggrieved Employee List provided to the Settlement Administrator will remain 
confidential and will not be used or disclosed to anyone, except as required by applicable 
tax authorities, pursuant to Defendant’s express written consent, or by order of the Court.  
Redacted information from the Aggrieved Employee List, including pay period 
calculations, may be provided to Plaintiff’s Counsel for the limited purpose of 
implementing this Agreement. 

13. Tax Liability: Neither the Parties nor their counsel make any representation as to the tax 
treatment or legal effect of Individual Settlement Payments.  Plaintiff is not relying on any 
statement or representation by Defendant and Defendant’s Counsel regarding the tax 
allocation or treatment of any amounts paid to them under the terms of this Agreement.  
The Parties further agree to hold Defendant harmless for any and all tax consequences 
related to the allocation of the payments made under this Section.  Plaintiff understands 
and agrees that he will be solely responsible for the payment of any taxes and penalties 
assessed on the respective payments made to him, as described herein.  Forms W-2 and/or 
Forms 1099 will be distributed at times and in the manner required by the Internal Revenue 
Code of 1986 (the “Code”) and consistent with this Agreement.  If the Code, the regulations 
promulgated thereunder, or other applicable tax law, is changed after the date of this 
Agreement, the processes set forth in this Section may be modified in a manner to bring 
Defendant into compliance with any such changes. 
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14. Attorneys’ Fees and Costs. Except as otherwise provided for in this Agreement, the 
Parties, and each of them, shall bear their own costs, expenses and attorneys’ fees in 
connection with this Agreement and the Action.   

15. Settlement Based on Objective Analysis.  The Parties to this Agreement acknowledge 
that the Agreement is based upon an analysis of the rights and liabilities of the Parties, and 
was made after due consideration of those rights and liabilities, as well as the costs of future 
litigation in the Action. 

16. No Admission of Liability.  Nothing in this Agreement shall be deemed or construed to 
be an admission of wrongdoing or liability on the part of any of the Parties hereto, and such 
liability or wrongdoing is specifically denied.  The Parties have maintained and continue 
to maintain that their Action were and are lawful and proper. 

17. LWDA Notice.  Pursuant to California Labor Code § 2699(l), Plaintiff will provide a copy 
of this Settlementto the LWDA concurrently with the filing of the motion or stipulation for 
approval of this Settlement.  Plaintiff will also file a declaration in support of his motion 
or stipulation for Settlement Approval confirming that he has submitted the Settlement to 
the LWDA in compliance with Labor Code § 2699(l). 

18. Dismissal and Continued Jurisdiction Pursuant to Code of Civil Procedure Section 
664.6.  After the Court approves the Settlement, the Effective Date has passed, and the 
Action has been dismissed with prejudice, the Court shall have continuing and exclusive 
jurisdiction solely for purposes of addressing: (a) the interpretation and enforcement of the 
terms of the Settlement; (b) matters relating to the administration of the Settlement; and (c) 
such post-Approval and related matters as may be appropriate under Court rules, California 
law, and as set forth in this Settlement Agreement. 

19. No Right of Aggrieved Employees to Object or Opt-Out.  The Parties agree there is no 
statutory or other right for any Aggrieved Employee to object, opt out or otherwise exclude 
himself or herself from this Settlement. Except as otherwise stated, the Parties will 
vigorously defend against any attempt by any Aggrieved Employee or by any entity or 
agency to object to/opt-out of this settlement. The Parties will jointly defend against any 
appeal filed with respect to the Order approving the Settlement 

20. Release of Defendant. Subject to the occurrence of the Effective Date and conditioned 
upon Defendant’s full payment of the Total Monetary Settlement Amount, Plaintiff and the 
Aggrieved Employees hereby release the Released Parties of the Released Claims. 

21. Reliance on Advice of Counsel.  Each Party to this Agreement further acknowledges by 
executing this Agreement that he, she or it has been advised to speak independently with 
counsel prior to executing this Agreement, and has had an adequate opportunity to consult 
with legal counsel prior to executing this Agreement, and that they have executed this 
Agreement with full knowledge of its meaning and effect. 

22. Subsequent Facts.  The Parties acknowledge that they may hereafter discover facts 
different from and in addition to those now known or believed to be true in entering into 
this Agreement.  The Parties expressly agree to assume the risk of the possible discovery 
of additional or different facts, including facts which may have been concealed or hidden 
and agree that this Agreement shall remain effective in all respects regardless of such 
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additional or different facts.  If any subsequent facts are discovered, the Parties shall not 
be entitled to any relief in connection therewith, including, without limitation, any alleged 
right to set aside or rescind this Agreement. 

23. Full Defense.  This Agreement may be pleaded as a full and complete defense and may be 
used as a basis for an injunction against, or stay and dismissal of, any action, suit or other 
proceeding which may be instituted, prosecuted or attempted by any of the Parties. 

24. No Duress.  Each Party hereto acknowledges that such Party understands this Agreement 
and has entered into it of such Party’s own free will and not under duress of any kind. 

25. No Assignments.  The Party releasing claims herein each warrant that they have made no 
assignment and will make no assignment of any claim, cause of action or right of any kind 
whatsoever released by this Agreement, that no other person or entity of any kind has, or 
has had, any interest in any of the claims, demands, obligations, Action or causes of action, 
debts, liabilities, rights, contracts, damages, attorneys’ fees, costs, expenses, losses or 
claims released herein and that no complaint or claim has been filed with any court, 
administrative agency or regulatory body.  Each Party represents and warrants that they 
have the sole right and exclusive authority to execute this Agreement and receive the sums 
specified herein. 

26. Authorized Signatory.  Each of the undersigned represents and warrants, by executing 
this Agreement, that he, she, or it is authorized to enter into this Agreement and agrees to 
be bound by all the terms and conditions of this Agreement. 

27. Agreement Deemed Prepared by Each Party.  Each Party to this Agreement, by the 
execution of this Agreement, acknowledges that this Agreement shall be deemed to be 
prepared by each and every Party hereto. 

28. Modified Only by Writing.  This Agreement may only be modified or changed by a 
writing signed by each and every Party hereto. 

29. Construed Under California Law.  This Agreement shall be construed and interpreted 
according to the laws of the State of California.  The prevailing party in any dispute related 
to this Agreement shall recover reasonable attorneys’ fees and costs. 

30. Venue.  The Parties to this Agreement hereby agree that the proper venue for any lawsuit 
or other proceeding arising out of the terms of this Agreement or any Party’s rights under 
this Agreement shall be San Diego County, California. 

31. Effect of Separate Provisions. If any provision of this Agreement is held by a court of 
competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions shall 
remain in full force and effect, and shall, in no way, be affected, impaired or invalidated. 

32. Multiple Copies.  This Agreement may be executed in multiple copies, including with 
signatures by fax, or electronically, including by DocuSign, each of which shall be deemed 
to be an original. 

/// 

/// 

/// 



DocuSign Envelope ID: 0783426E-DC16-406F-A7B4-E9E5610B15DA 

33. Complete and Final Agreement. This Agreement contains the complete and final
agreement between the Parties, and shall be binding upon and shall inure to the benefit of
each Party's heirs, successors, legal representatives, parent, subsidiary and affiliated
corporations, and their predecessors, successors and assigns. The terms, conditions and
agreements contained in this Agreement constitute the entire agreement between the Parties
hereto, and except as expressly stated herein, there are no other agreements, whether oral
or written, between the Parties. No oral representations or agreements shall be considered
as part of this Agreement, and this Agreement supersedes all prior and contemporaneous
oral and written agreements and discussions.

ALL PARTIES HAVE READ THIS AGREEMENT COMPLETELY AND HAVE HAD 
THEIR ATTORNEYS EXPLAIN IT TO THEM. THE PARTIES FULLY UNDERSTAND 
THE CONSEQUENCES AND EFFECT OF THIS AGREEMENT AND ITS SIGNIFICANCE 

ON THE RELEASE OF ALL CLAIMS EACH MAY HA VE AGAINST THE OTHER, 
EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN. 

IN WITNESS WHEREOF, each of the undersigned has executed this Agreement consisting of 
eleven (11) pages, including signature pages, as of the year and date shown opposite his/her/its 
name. 

noviembre 9, 2021 

DATED: November_, 2021 

DATED: November_, 2021 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Plaintiff, JONATHAN MARTINEZ 

@DocuSigned by: 

{_'} 
·y-
CBB68A05245D4D5 ... 

By: JONATHAN MARTINEZ 

DEL RIO CARE, INC. 

By: Scott Kirby 
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33. Complete and Final Agreement. This Agreement contains the complete and final 
agreement between the Parties, and shall be binding upon and shall inure to the benefit of 
each Party’s heirs, successors, legal representatives, parent, subsidiary and affiliated 
corporations, and their predecessors, successors and assigns.  The terms, conditions and 
agreements contained in this Agreement constitute the entire agreement between the Parties 
hereto, and except as expressly stated herein, there are no other agreements, whether oral 
or written, between the Parties.  No oral representations or agreements shall be considered 
as part of this Agreement, and this Agreement supersedes all prior and contemporaneous 
oral and written agreements and discussions. 

ALL PARTIES HAVE READ THIS AGREEMENT COMPLETELY AND HAVE HAD 
THEIR ATTORNEYS EXPLAIN IT TO THEM.  THE PARTIES FULLY UNDERSTAND 
THE CONSEQUENCES AND EFFECT OF THIS AGREEMENT AND ITS SIGNIFICANCE  
 
ON THE RELEASE OF ALL CLAIMS EACH MAY HAVE AGAINST THE OTHER, 
EXCEPT AS EXPRESSLY PROVIDED FOR HEREIN. 

IN WITNESS WHEREOF, each of the undersigned has executed this Agreement consisting of 
eleven (11) pages, including signature pages, as of the year and date shown opposite his/her/its 
name. 

  

DATED:  November __, 2021   Plaintiff, JONATHAN MARTINEZ 

 

________________________________                
By: JONATHAN MARTINEZ  

 

DATED:  November __, 2021 DEL RIO CARE, INC. 

 

________________________________                
By: Scott Kirby 

/// 

/// 

/// 

/// 

/// 

/// 

 17



DocuSign Envelope ID: 0783426E-DC 16-406F-A7B4-E9E561 OB 1 SDA 

DATED: November_, 2021 

DATED: November_, 2021 

APPROVED AS TO FORM ONLY 

TENCER SHERMAN LLP 

By: ___________ _ 
Sam G. Sherman, Esq. 
Attorney for Defendant, DEL RIO CARE, 
INC 

GAINES & GAINES APC 

By:S�A�" 
Sepicleh Ardestani, Esq. 
Attorney for Plaintiff JONA THAN 
MARTINEZ 
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- 1 -
PROOF OF SERVICE 

PROOF OF SERVICE AND CERTIFICATION 

I am employed in the County of Los Angeles, State of California.  I am over the age of 18 and not a party to 

the within action; my business address is 27200 Agoura Road, Suite 101, Calabasas, CA 91301 

_____ (For messenger) my business address is: 

On November 29, 2021, I served the foregoing document described DECLARATION OF DANIEL GAINES 

IN SUPPORT OF STIPULATION AND [PROPOSED] ORDER APPROVING SETTLEMENT OF PRIVATE 

ATTORNEYS GENERAL ACT CLAIMS AND DISMISSING ACTION WITH PREJUDICE on the interested 

parties in this action by placing a true copy thereof enclosed in sealed envelopes addressed as follows: 

Sam Sherman, Esq. 

TENCERSHERMAN, LLP 

12520 High Bluff Drive, Suite 240 

San Diego, CA 92130 

__X___ (BY x U.S. MAIL/ BY□ CERTIFIED MAIL, RETURN RECEIPT REQUESTED) The sealed envelope was 

mailed with postage thereon fully prepaid.  I am "readily familiar" with the firm's practice of collection 

and processing correspondence for mailing.  It is deposited with United States postal service on that same 

day in the ordinary course of business.  I am aware that on motion of party served, service is presumed 

invalid if postal cancellation date or postage meter date is more that one day after date of deposit for 

mailing in affidavit.   

_____ (BY FEDERAL EXPRESS OR OTHER OVERNIGHT SERVICE) I deposited the sealed envelope in a box or 

other facility regularly maintained by the express service carrier or delivered the sealed envelope to an 

authorized carrier or driver authorized by the express carrier to receive documents. 

_____ (BY FACSIMILE TRANSMISSION) On ______, at ______., at Calabasas, California, I served the above-

referenced document on the above-stated addressee by facsimile transmission pursuant to Rule 2008 of 

the California Rules of Court.  The telephone number of the sending facsimile machine was (818)703-

8984 and the telephone number(s) of the receiving facsimile machine was (916) 920-4402.   A 

transmission report was properly issued by the sending facsimile machine, and the transmission was 

reported as complete and without error.  Copies of the facsimile transmission cover sheet and the 

transmission report are attached to this proof of service. 

_____ (BY PERSONAL DELIVERY) By causing a true copy of the within document(s) to be personally hand-

delivered to the office(s) of the addressee(s) set forth above, on the date set forth above. 

 _____ (ONLINE TO THE LWDA): I caused the above-described document to be delivered to the Labor Workforce 
Development Agency via online process at the PAGA Filing website in accordance with the procedure imposed by 
the LWDA. 

 

I certify that the above document was printed on recycled paper. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on November 29, 2021, at Calabasas, California. 

___________________________ 

BEATRIZ FRANCO 




