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REPRESENTATIVE ACTION COMPLAINT 
 

 

DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
EVAN S. GAINES, ESQ. SBN 287668 
evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
27200 Agoura Rd., Suite 101 
Calabasas, CA 91301 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff Devendra Prasad, on behalf of himself and all “aggrieved employees” 
pursuant to Labor Code § 2698 et seq. 
 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

 
FOR THE COUNTY OF SANTA CLARA 

 
 
DEVENDRA PRASAD, on behalf of himself 
and all “aggrieved employees” pursuant to 
Labor Code § 2698 et seq., 

 
Plaintiffs, 

 
       v. 
 
CYXTERA TECHNOLOGIES, INC., a 
Delaware corporation, and DOES 1 through 
10, inclusive, 

 
                                Defendants. 

 

 CASE NO:  
 
REPRESENTATIVE ACTION 
COMPLAINT FOR PENALTIES 
PURSUANT TO LABOR CODE § 2699(f) 
FOR VIOLATIONS OF LABOR CODE  
§§ 201, 202, 226(a), 246, 510, 512, AND 1194 
AND PURSUANT TO LABOR CODE § 
2699(a) FOR VIOLATIONS OF LABOR 
CODE §§ 226.3 AND 558 
 
DEMAND FOR JURY TRIAL 

 

 

Plaintiff DEVENDRA PRASAD (“Plaintiff”), on behalf of himself and others as an 

“aggrieved employee” under the Labor Code Private Attorneys General Act of 2004, complains of 

CYXTERA TECHNOLOGIES, INC., a Delaware corporation, and/or any subsidiaries or affiliated 

companies (hereinafter referred to as “Defendants”), as follows: 

I. 

INTRODUCTION AND FACTUAL BACKGROUND 

1. This is a Representative Action, pursuant to Labor Code § 2698 et seq., on behalf of 

Plaintiff and all of Defendants’ non-exempt California employees (“Aggrieved Employees”). 

\\ 
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REPRESENTATIVE ACTION COMPLAINT 
 

 

2. For at least one (1) year prior to the filing of this action and at least one (1) year prior 

to the date Plaintiff began the process of exhausting the administrative requirements, pursuant to 

Labor Code § 2698 et seq., and continuing to the present (the “liability period”), Defendants have had 

consistent policies of: 

a. Failing to properly compute shift differential wages and other non-base hourly 

wages earned by Plaintiff and other Aggrieved Employees into their regular rate of pay for purposes 

of paying them overtime at the correct rates, in violation of Labor Code §§ 510, 558 and 1194. 

Defendant failed to properly blend shift differential wages and other non-base hourly wages and 

instead paid Plaintiff and other Aggrieved Employees overtime based only on the base hourly rate of 

pay, thus depriving Plaintiff and other Aggrieved Employees of all overtime and double time wages 

earned. Defendant also failed to blend commission wages and other non-base hourly wages earned 

by Plaintiff and other Aggrieved Employees into their sick pay rate, yielding an underpayment, in 

violation of Labor Code §§ 246, 510, 558 and 1194. Defendant also failed to properly blend shift 

differential wages and other non-base hourly wages and instead paid Plaintiff and other Aggrieved 

Employees meal period premium wages based only on the base hourly rate of pay, thus depriving 

Plaintiff and other Aggrieved Employees of all wages earned, in violation of Labor Code §§ 510, 512, 

558 and 1194. Defendant also failed to blend shift differential wages and other non-base hourly wages 

earned by Plaintiff and other Aggrieved Employees into their sick pay rate, yielding an underpayment 

of wages, in violation of Labor Code §§ 246, 510, 558 and 1194; 

b. Failing to provide Plaintiff and other Aggrieved Employees with wage 

statements that fully and accurately itemized the requirements set forth in Labor Code §§ 226(a) and 

226.3. Plaintiff and other Aggrieved Employees were not paid all overtime and double-time wages 

due and meal period premium wages due. As such, the wage statements provided by Defendant failed 

to accurately state all gross wages earned, in violation of Labor Code §§ 226(a)(1) and 226.3, total 

hours worked, in violation of Labor Code §§ 226(a)(2) and 226.3, net wages earned, in violation of 

Labor Code §§ 226(a)(5) and 226.3, and all applicable hourly rates in effect during the pay period 

and the corresponding number of hours worked, in violation of Labor Code §§ 226(a)(9) and 226.3.  

Separately, the wage statements issued to Plaintiff and other Aggrieved Employees failed to set forth 
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REPRESENTATIVE ACTION COMPLAINT 
 

 

the accurate total hours worked, in violation of Labor Code §§ 226(a)(2) and 226.3 as the hours 

worked set forth on the wage statements reflect an incorrect total, often twice as many hours than 

were actually worked; and 

c. Failing to pay Plaintiff all wages due at the separation of his employment based 

on the time frames required by Labor Code §§ 201 and 202.  As stated above, Plaintiff and other 

Aggrieved Employees were not paid all wages due during the course of their employment and, as a 

result of this failure, they were not timely paid all wages due at the separation of their employment. 

This violates Labor Code §§ 201-202 and is alleged on behalf of Plaintiff and certain Aggrieved 

Employees no longer employed by Defendant. 

3. Plaintiff, on behalf of himself and all Aggrieved Employees pursuant to Labor Code § 

2698 et seq., seeks civil penalties for Defendants’ violations of the California Labor Code. 

4. Venue is proper in this judicial district, pursuant to Code of Civil Procedure § 395.  

The Labor Code violations alleged against Defendants herein arose in Santa Clara County, California. 

II. 

PARTIES 

A. Plaintiff 

 5. Plaintiff Devendra Prasad was employed by Defendants from April 2017 through May 

2020 as non-exempt employee in Santa Clara County, California.  

B. Defendant  

 6. Defendant CYXTERA TECHNOLOGIES, INC., is a Delaware corporation. 

Defendant CYXTERA TECHNOLOGIES, INC. employed Plaintiff and Aggrieved Employees 

throughout the State of California, including Santa Clara County, California. 

 7.  The true names and capacities, whether individual, corporate, associate, or otherwise, 

of Defendants sued herein as DOES 1 to 10, inclusive, are currently unknown to Plaintiff, who 

therefore sues Defendants by such fictitious names under Code of Civil Procedure § 474.  Plaintiff is 

informed and believes, and based thereon alleges, that each of the Defendants designated herein as a 

DOE is legally responsible in some manner for the unlawful acts referred to herein.  Plaintiff will 
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seek leave of court to amend this Complaint to reflect the true names and capacities of the Defendants 

designated hereinafter as DOES when such identities become known. 

 8. Plaintiff is informed and believes, and based thereon alleges, that each Defendant acted 

in all respects pertinent to this action as the agent of the other Defendants, carried out a joint scheme, 

business plan or policy in all respects pertinent hereto, and the acts of each Defendant is legally 

attributable to the other Defendants. 

 9. The Defendants named herein as DOE 1 through DOE 10 are and were persons acting 

on behalf of, or acting jointly with, Defendants, who violated, or caused to be violated, one or more 

provisions of the California Labor Code as alleged herein. 

III. 

CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

PLAINTIFF AND ALL AGGRIEVED EMPLOYEES AGAINST ALL DEFENDANTS 

PENALTIES PURSUANT TO LABOR CODE § 2699(f) FOR VIOLATIONS OF LABOR 

CODE §§ 201, 202, 226(a), 246, 510, 512, AND 1194 AND PURSUANT TO LABOR CODE § 

2699(a) FOR VIOLATIONS OF LABOR CODE §§ 226.3 AND 558 

 10. Plaintiff incorporates paragraphs 1 through 9 of this Complaint as though fully set 

forth herein. 

 11. As a result of the acts alleged above, including the Labor Code violations set forth in 

paragraph 2 above, Plaintiff seeks civil penalties pursuant to Labor Code §§ 2698 et seq. 

12. For each such violation, Plaintiff and all other Aggrieved Employees are entitled to 

penalties and other relief in an amount to be shown at the time of trial subject to the following formula:      

a. Pursuant to Labor Code § 2699(f), $100 for each initial violation and $200 for 

each subsequent violation of Labor Code §§ 201, 202, 226(a), 246, 510, 512, 

and 1194; and 

b.  Pursuant to Labor Code § 2699(f), the penalties as authorized by Labor Code 

§§ 226.3 and 558. 

\\ 
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13.  Civil penalties recovered will be allocated 75% to the Labor and Workforce 

Development Agency, and 25% to the affected employees. 

 14. On September 15, 2020, Plaintiff sent a letter, by online submission to the LWDA and 

by certified mail, return receipt requested, to Defendants setting forth the facts and theories of the 

violations alleged against Defendants, as prescribed by Labor Code § 2698 et seq.  Pursuant to Labor 

Code § 2699.3(a)(2)(A), no notice was received by Plaintiff from the LWDA within sixty-five (65) 

calendar days of September 15, 2020.  Plaintiff may therefore commence this action to seek civil 

penalties pursuant to Labor Code § 2698 et seq. 

 Wherefore, Plaintiff and the Aggrieved Employees he seeks to represent request relief as 

described below. 

IV. 

RELIEF REQUESTED 

 WHEREFORE, Plaintiff prays for the following relief: 

1. For civil penalties pursuant to Labor Code § 2698 et seq. for Plaintiff and all other 

Aggrieved Employees; 

 2. An award providing for payment of costs of suit pursuant to Labor Code § 2699(g)(1) 

and other applicable law; 

 3. An award of attorneys’ fees pursuant to Labor Code § 2699(g)(1) and other applicable 

law; and 

 4. Such other and further relief as this Court may deem just and proper. 

 

Dated: November 23, 2020   Respectfully submitted, 

  

      GAINES & GAINES 

      A Professional Law Corporation 

     

 

      By: _______________________ 

                        DANIEL F. GAINES  

             EVAN S. GAINES 

                  Attorneys for Plaintiff 
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DEMAND FOR JURY TRIAL 

 

Plaintiff hereby demands a trial of his claims by jury to the extent authorized by law. 

 

Dated: November 23, 2020   Respectfully submitted, 

  

      GAINES & GAINES 

      A Professional Law Corporation 

 

       

 

      By: _______________________ 

                        DANIEL F. GAINES  

                       EVAN S. GAINES 

                                              Attorneys for Plaintiff 

 



ATTACHMENT CV-5012 
CIVIL LAWSUIT NOTICE
Superior Court of California, County of Santa Clara CASE NUMBER: 
191 North First St., San José, CA  95113 

 

PLAINTIFF (the person suing):  Within 60 days after filing the lawsuit, you must serve each Defendant with the Complaint, 
Summons, an Alternative Dispute Resolution (ADR) Information Sheet, and a copy of this Civil Lawsuit Notice, and you must file 
written proof of such service.  

RULES AND FORMS:  You must follow the California Rules of Court and the Superior Court of California, County of 
<_CountyName_> Local Civil Rules and use proper forms.  You can obtain legal information, view the rules and receive forms, free 
of charge, from the Self-Help Center at 201 North First Street, San José (408-882-2900 x-2926). 

 State Rules and Judicial Council Forms:  www.courtinfo.ca.gov/forms and www.courtinfo.ca.gov/rules
 Local Rules and Forms:  http://www.sccsuperiorcourt.org/civil/rule1toc.htm

CASE MANAGEMENT CONFERENCE (CMC):  You must meet with the other parties and discuss the case, in person or by 
telephone at least 30 calendar days before the CMC.  You must also fill out, file and serve a Case Management Statement 
(Judicial Council form CM-110) at least 15 calendar days before the CMC.   

You or your attorney must appear at the CMC.  You may ask to appear by telephone – see Local Civil Rule 8. 

ALTERNATIVE DISPUTE RESOLUTION (ADR):  If all parties have appeared and filed a completed ADR Stipulation Form (local 
form CV-5008) at least 15 days before the CMC, the Court will cancel the CMC and mail notice of an ADR Status Conference. 
Visit the Court’s website at www.sccsuperiorcourt.org/civil/ADR/ or call the ADR Administrator (408-882-2100 x-2530) for a list of 
ADR providers and their qualifications, services, and fees. 

WARNING: Sanctions may be imposed if you do not follow the California Rules of Court or the Local Rules of Court. 

Your Case Management Judge is:  Department:  

The 1st CMC is scheduled for:  (Completed by Clerk of Court) 
                Date:    Time:    in Department:   

    

The next CMC is scheduled for:  (Completed by party if the 1st CMC was continued or has passed) 
 Date:   Time:   in Department: 

PLEASE READ THIS ENTIRE FORM 
 

DEFENDANT (The person sued):  You must do each of the following to protect your rights: 

1. You must file a written response to the Complaint, using the proper legal form or format, in the Clerk’s Office of the
Court, within 30 days of the date you were served with the Summons and Complaint;

2. You must serve by mail  a copy of your written response on the  Plaintiff’s attorney or on the Plaintiff if Plaintiff has no
attorney (to “serve by mail” means to have an adult other than yourself mail a copy); and

3. You must attend the first Case Management Conference.
Warning:  If you, as the Defendant, do not follow these instructions, you may automatically lose this case.

CV-5012 REV 08/01/16     CIVIL LAWSUIT NOTICE         Page 1 of 1 

20CV373926

http://www.courtinfo.ca.gov/forms
http://www.courtinfo.ca.gov/rules
http://www.sccsuperiorcourt.org/civil/rule1toc.htm
http://www.sccsuperiorcourt.org/civil/ADR/
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
 

IN AND FOR THE COUNTY OF SANTA CLARA 
 
 
 
GENERAL ORDER RE: COVID-19 EMERGENCY ORDER REGARDING COMPLEX 

CIVIL ACTIONS 

 

On March 30, 2020 the Chief Justice of California issued an order, which states in 

pertinent part: 

“I find good cause to…support courts in making use of available technology, when 

possible, to conduct judicial proceedings and court operations remotely, suspend any rule in the 

California Rules of Court to the extent such rule would prevent a court from using technology to 

conduct judicial proceedings and court operations remotely, in order to protect the health and 

safety of the public, court personnel, judicial officers, litigants, and witnesses. This is consistent 

with the Governor’s order, which also provides for the suspension of related statutes that impose 

limitations on the subject of these emergency orders.” 

Emergency rule 3, adopted by the Judicial Council of California effective April 6, 2020, 

states in pertinent part: 

“Notwithstanding any other law, in order to protect the health and safety of the public, 

including court users, both in custody and out of custody defendants, witnesses, court personnel, 

judicial officers, and others, courts must conduct judicial proceedings and court operations as 

follows:  
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(1) Courts may require that judicial proceedings and court operations be conducted 

remotely.   

(2) * * * 

(3) Conducting proceedings remotely includes, but is not limited to, the use of video, 

audio, and telephonic means for remote appearances; the electronic exchange and authentication 

of documentary evidence; e-filing and e-service; the use of remote interpreting; and the use of 

remote reporting and electronic recording to make the official record of an action or proceeding.”  

Given that County health officials have deemed professional legal services “essential 

businesses” and the operation of the court an “essential service” to be conducted consistent with 

“social distancing protocols”; 

IT IS HEREBY ORDERED that the following applies to all complex civil actions: 

1. Sunset of Order and Procedures.  This Order and the procedures set forth herein 

shall apply and be followed until ten (10) calendar days after the Governor declares that the state 

of emergency related to the COVID-19 pandemic is lifted, or until amended or lifted by further 

order of this Court. 

2. Electronic Service.  Pursuant to Code of Civil Procedure Section 1010.6(c), 

California Rules of Court, rule 2.253(c) and rule 2.251(c), and Emergency rule 12, all parties 

represented by counsel  and all self-represented parties who have consented in writing to 

electronic service shall serve all documents electronically and shall accept service of documents 

electronically, in conformity with Code of Civil Procedure Section 1010.6 and the California 

Rules of Court, except when personal service is required by statute.  Counsel for the parties shall 

meet and confer, agree upon, and keep updated, an e-service list for each civil action.  The 

parties are reminded that electronic service of documents may extend time periods for response 

by two (2) court days, pursuant to Code of Civil Procedure Section 1010.6(a)(4)(B). 

3. Electronic Filing.  As previously established by Local Rules, pursuant to 

California Rules of Court, rule 2.253(b), all parties shall file all documents electronically. 

4. Judicial Holiday Extensions Only For Filings.  Pursuant to authority granted by 

the Chief Justice, the Presiding Judge of this Court has issued orders providing that the dates 
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from March 17, 2020 to May 29, 2020, are “holidays” for “purposes of computing time for filing 

papers with the Court under Code of Civil Procedure Sections 12 and 12a . . . .” As specifically 

stated in the Order, such emergency “holidays” only pertain to the deadlines for filing papers 

with the Court, and do not pertain to dates and deadlines regarding service of papers between the 

parties, such as discovery requests and discovery responses. 

5. Discovery.  All discovery requests and responses (C.C.P. § 2019.010), including 

but not limited to notice of deposition, special interrogatories, form interrogatories, requests for 

production of documents, and requests for admissions, shall be served electronically by all 

represented by counsel and all self-represented parties who have consented in writing to 

electronic service.  Production of documents shall be provided in electronic form unless the 

parties agree otherwise in writing.  If not previously established, counsel for the parties shall 

meet and confer regarding possible establishment of a joint electronic document depository for 

the uploading and downloading of electronic document productions. 

6. Depositions.  Code of Civil Procedure Section 2025.310 provides that all persons, 

except the deponent and the court reporter, may attend a deposition remotely. Emergency rule 11 

(a) states: “Notwithstanding any other law, including Code of Civil Procedure section 

2025.310(a) and (b), and rule 3.1010(c) and (d), a party or non-party deponent, at their election 

or the election of the deposing party, is not required to be present with the deposition officer at 

the time of the deposition.” 

a. All notices of deposition, including by subpoena duces tecum, of any party or 

non-party, shall be served upon all parties electronically. 

b. Unless otherwise stipulated in writing by the parties, or unless technologically 

infeasible, any or all of an oral deposition may be conducted remotely, in that the deponent, the 

court reporter, any interpreter, the video operator, the attorney for any party, or any party, may 

“attend” the deposition remotely by appropriate audio-video conference method – which method 

shall be selected and identified by the noticing party. The deponent and his/her attorney may 

choose to be in the same location for the deposition, if they conduct themselves consistent with 

“social distancing protocols”, but the deponent is not required to wear any face covering while 
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giving deposition testimony. As professional legal services have been deemed “essential 

businesses” and the operation of the court an “essential service”, it is the Court’s expectation that 

the deponent and his/her attorney can prepare for the deposition consistent with “social 

distancing protocols”. 

c. All communications with the deponent during the deposition shall be on the 

record, other than communications between the deponent and his/her attorney of record during 

breaks.   During the deposition there shall not be direct or indirect electronic communications 

with the deponent, including but not limited to text, email, chat, instant message, etc. 

d. If the notice of deposition or subpoena includes a request for production of 

documents at any oral deposition, such documents shall be produced electronically by the 

deponent to counsel for all parties at least three (3) business days before the deposition date, 

unless otherwise agreed by counsel for the parties and for the deponent in writing. 

7. Remote Appearances.  All appearances for informal discovery conferences, case 

management conferences, law and motion and other hearings shall be conducted remotely on a 

media platform the Court will designate when it schedules a hearing. 

8. Informal Discovery Conferences. 

a. Pursuant to Code of Civil Procedure Section 2016.080 and the Court’s Complex 

Guidelines, no party may move to compel discovery, or file any other discovery motion, 

including any motion for non-remote deposition, until the parties have had an informal discovery 

conference with the Court.  Counsel must have exhausted all meet and confer obligations before 

the informal discovery conference.  To request an informal discovery conference, counsel should 

contact the Complex Coordinator by email, which must be contemporaneously copied to counsel 

for all parties to the action.  Pursuant to Code of Civil Procedure Section 2016.080(c)(2), the 

time for bringing any motion to compel is tolled starting on the date a party makes the email 

request for an informal discovery conference to the Court. 

b. If the discovery dispute is not resolved following the discovery conference, any 

party may proceed to file a motion.  Any such motion must be filed within ten (10) court days of 

the conference, or within the 45-day statutory time, whichever date is later, unless otherwise 
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specifically ordered by the Court. 

c. The procedures outlined above apply to parties.  With regard to discovery 

disputes with non-parties, the non-parties may elect to participate in this procedure, but are not 

required to do so. 

9. Case Management Conferences.  Any party who believes their case warrants a 

case management conference earlier than currently set is encouraged to contact the Complex 

Coordinator by email to secure an earlier case management conference, including any disputes 

regarding briefing schedules or deadlines due to emergency court “holidays.” 

10. Law and Motion in Complex Civil Cases.   No supplemental briefing will be 

allowed, except as specifically ordered by the Court, on motions originally set for hearing 

between March 17, 2020 and May 29, 2020, which have been fully briefed and continued to a 

new date. In all other matters previously filed but not fully briefed, counsel shall meet and confer 

and agree on a stipulation and proposed order for a new briefing schedule that provides that all 

papers on the motion are filed at least 14 calendar days in advance of the continued hearing date. 

11. Trials.  All trials, and related Mandatory Settlement Conferences and Pre-trial 

Conferences, originally scheduled between March 17, 2020 and July 30, 2020 are hereby vacated 

and will be re-scheduled to a Trial Setting Conference. 

12. Pre-trial Deadlines.  In any case in which the trial originally scheduled between 

March 17, 2020 and July 30, 2020 was continued or vacated, all pre-trial deadlines will track the 

new trial date, absent a showing of good cause. 

13. Five-Year Dismissal (C.C.P. § 583.310).  In any case in which the initial 

complaint was filed on or before May 1, 2016, the parties are ordered to meet and confer on the 

subject of the date on which the five-year period in Code of Civil Procedure Section 583.310 

ends, including consideration of any stays, whether directly ordered or automatic.  If the parties 

agree on that date, they shall submit a stipulation and proposed order setting forth the agreed-

upon date.  If the parties cannot agree on that date, they shall file within thirty (30) days of the 

date of this order a joint statement of no greater than five (5) pages setting forth each party’s 

position as to the relevant date and the reasons therefor. 
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14. Three-Year Limitation for New Trial (C.C.P. § 583.320).  In any case where a 

mistrial was granted or new trial granted prior to May 1, 2018, and no new trial date is presently 

set, the parties are ordered to meet and confer on the subject of the date on which the three-year 

period in Code of Civil Procedure Section 583.320 ends, including consideration of any stays, 

whether directly ordered or automatic.  If the parties agree on that date, they shall submit a 

stipulation and proposed order setting forth the agreed-upon date.  If the parties cannot agree on 

that date, they shall file within thirty (30) days of the date of this order a joint statement of no 

greater than five (5) pages setting forth each party’s position as to the relevant date and the 

reasons therefor. 

 

THIS ORDER IS EFFECTIVE IMMEDIATELY. 

 

 
Dated: May 6, 2020            

        Presiding Judge Deborah A. Ryan 
              Santa Clara County Superior Court 
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