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GAINES & GAINES, APLC

27200 Agoura Rd., Suite 101

Calabasas, CA 91301

Telephone: (818) 703-8985

Facsimile: (818) 703-8984

Attorneys for Plaintiff Devendra Prasad
and Proposed Class Counsel

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

DEVENDRA PRASAD, on behalf of
himself and all “aggrieved employees™
pursuant to Labor Code § 2698 ef seq.,

Plaintiffs,
V.
CYXTERA TECHNOLOGIES, INC., a
Delaware corporation, and DOES 1

through 10, inclusive,

Defendants.

Case No.: 20CV373926

Assigned to The Honorable Sunil R. Kulkarni, Dept
1

CLASS ACTION

DECLARATION OF DANIEL F. GAINES IN
SUPPORT OF UNOPPOSED MOTION FOR
PRELIMINARY APPROVAL OF CLASS
ACTION SETTLEMENT

DATE: TBD
TIME: TBD
DEPT.: 1

Action Filed: November 23, 2020

I, DANIEL F. GAINES, hereby declare and state as follows:

1. I am an attorney duly admitted to the practice of law in the State of California. I am

a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Devendra Prasad (“Prasad” or

“Plaintiff”) and proposed Class Counsel in this action. I have personal knowledge of the facts set

forth herein and if called as a witness to testify to them, I could and would do so competently.
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Education and Experience:

2. I obtained my BS degree from the University California at Berkeley in 2003. 1
majored in Business Administration at the Haas School of Business.

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, I was
a member of the editorial board of the Virginia Tax Review. I was also the recipient of the Lacy
Armour Scholarship, awarded to recognize academic excellence. At Virginia, I focused my
studies on tax and real estate. I earned my JD and became a member of the California Bar in 2007.

4. Since becoming a member of the Bar, I have practiced law with my partner/father,
Kenneth, at Gaines & Gaines, APLC. My father has practiced law in California for over 40 years,
emphasizing litigation for the vast majority of his career. Our current practice specializes in.
litigation, with an emphasis in employment disputes like this one. Over 95% of our practice is
devoted to complex employment litigation.

5. My firm has represented employees in complex employment matters such as this
one, with an emphasis in wage and hour issues. I have participated in and have been certified as
class counsel in dozens of class action matters since my admission to the Bar. A list of the cases
in which I have been appointed as class counsel is attached hereto as Exhibit A.

Factual and Procedural Background:

6. On November 23, 2020, Plaintiff, on behalf of himself and all other “aggrieved
employees,” filed his Representative Action Complaint in the Santa County Superior Court against
Defendant. As subsequéntly amended by the First Amended Complaint, Plaintiff, on behalf of
himself, allegedly aggrieved employees, and the Class, seeks unpaid wages, damages, restitution,
civil and statutory penalties, including penalties pursuant to PAGA, interest, attorneys’ fees, costs
and other relief on the basis of allegations, inter alia, that Defendant failed to properly calculate
the regular rate of pay, such that Defendant allegedly improperly used the base hourly wage for
calculating overtime, sick time, and meal premium payments, such that Plaintiff and the allegedly
aggrieved employees and Class Members he seeks to represent were underpaid, in addition to
Defendant’s alleged failure to timely pay all wages due at termination and failure to provide
complete and accurate wage statements. Defendant denies each of the allegations of the
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Complaints and the PAGA notice, and denies that it has any liability to Plaintiff or the Class or
any allegedly aggrieved current or former employee, and denies that Plaintiff, the Class or any
allegedly aggrieved employee is entitled to any relief.

7. My office and Defense Counsel have extensive experience in litigating wage and
hour class actions in California; we have vigorously litigated the Action since its inception.

8. On April 27, 2021, the Parties engaged in mediation before the Honorable Michael
A. Latin (L.A. Sup. Ct., Ret.), an experienced mediator in this area of law. The Parties reached an
agreement on the key terms of a class action settlement, which was memorialized in a
Memorandum of Understanding Re Settlement and fully executed by the Parties on April 29, 2021.
The parties thereafter jointly prepared the Class Action Settlement Agreement, a true and correct
copy of which is attached hereto as Exhibit B.

9. Because the settled case is a class action, the Settlement Agreement must receive
preliminary and final approval by the Court. Accordingly, Plaintiff and Defendant enter into the
Settlement Agreement on a conditional basis. Should the Court, or any other court taking
jurisdiction of this matter, decline to approve all material aspects of the Settlement or make any
ruling substantially altering the material terms of the Settlement, the Settlement shall be voidable
and unenforceable as to Plaintiff and Defendant, at the option of any party. In the event that the
Effective Date does not occur, the Settlement Agreement shall be deemed null and void ab initio
and shall be of no force or effect whatsoever, and shall not be referred to or utilized for any
purpose. Defendant denies all of Plaintiff’s individual, class and representative claims as to
liability and damages. Defendant expressly reserves all rights to challenge any and all such claims
and allegations upon all procedural and factual grounds, including the assertion of all defenses, if
the Effective Date of the Settlement does not occur. Likewise, Plaintiff expressly reserves all
rights to pursue, amend, dismiss or otherwise dispose of the claims covered under the Settlement
in the event the Effective Date of the Settlement does not occur.

Investigation and Settlement Discussions

10. My colleagues and I have concluded, after taking into account the sharply disputed
factual and legal issues involved in the Action, the risks attending further prosecution, and the

-
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substantial benefits to be received pursuant to settlement as set forth in this Agreement, that
settlement on the terms set forth herein is in the best interest of Plaintiff and the Class, and is fair
and reasonable.

11.  Similarly, Defendant has concluded, after taking into account the sharply disputed
factual and legal issues involved in the Action, the risks and expense attending further litigation,
and their desire to put the controversy to rest, that settlement on the terms set forth herein is in
their best interests and is fair and reasonable.

12.  The Settlement contemplates: (i) amendment of the Action by the First Amended
Complaint to add the class claims contemplated to be released therein (filed on June 4, 2021);
(ii) entry of an order preliminarily approving the Settlement; (iii) distribution of the Notice of
Class Settlement to the Class Members; and (iv) entry of a Final Order and Judgment in
accordance with the Settlement. The Court shall retain jurisdiction over the Action and Parties for
purposes of enforcing the Settlement and resolving any disputes relating to the Settlement.

Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued

Litigation:

13.  Based on our independent investigations and evaluations, my colleagues and I are
of the opinion that the consideration and terms of the Settlement as set forth below, considering
the representative and class claims, and the risk of loss, is fair, reasonable, and adequate in light
of all known facts and circumstances, and is in the best interests of the Class. My colleagues and
I are also of the opinion that the total consideration and payment set forth in the Settlement is
adequate in light of the uncertainties surrounding the risk of further litigation, and the possible
defenses and offset claims that Defendant has asserted and could assert.

14.  Working with an expert in statistical analysis, my office created a comprehensive
damage analysis using sampling information obtained through informal discovery. This damage
analysis reveals that the negotiated settlement falls within a realistic range of recovery on Class
Members’ claims.

15.  Plaintiff alleges that Defendant failed to properly compute all non-base hourly
wages (including bonus, commission and shift differential wages) earned by Plaintiff and other
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Class Members into their regular rate of pay for purposes of paying them overtime wages, double-
time wages, meal period premium wages, and sick pay wages at the correct rates, in violation of
Labor Code §§ 246, 510,512,558 and 1194. Based on Plaintiff’s expert’s review of the sampling,
the amount of the total wage underpayment was small — between $25,000 and $30,000 for the
Class overall — if Plaintiff could prove a violation of California law, which was by no means
guaranteed because of the numerous defenses asserted by Defendant — including that the payments
at issue to Class Members were not non-discretionary (i.e. were not required to be blended into
the regular rate of pay in the first place), that the law does not require that sick pay and meal
premiums be factored based on the regular rate of pay (even if the payments were non-
discretionary), and that no class could be certified, such that any class relief is a windfall.

16.  Plaintiff further alleges that Defendant failed to issue Plaintiff and Class Members
accurately itemized wage statements. The maximum value of this claim is approximately
$125,850, assuming that Plaintiff prevailed on his underlying unpaid wage claims. If he did not,
its value would be zero. Defendant asserted numerous defenses to this claim as well, including
that Plaintiff could not prove injury, that the claims are technical such that any award of statutory
penalties would be oppressive, that no class could be certified as to this claim, and that it acted in
good faith, even if it failed to comply with the exact letter of the law (which it wholly denies).

17.  Plaintiff also asserted a claim under Labor Code section 203 for waiting time
penalties. This claim was valued at up to approximately $290,100 and is wholly derivative of the
unpaid wages claim. If Plaintiff did not prevail on the unpaid wages claim, this claim for waiting
time penalties would have no value. Defendant also asserted multiple defenses to it, including that
it acted in good faith, such that no penalties should be awarded. Based on the risks of further
litigation, this claim required a compromise to resolve at this juncture.

18. Plaintiff asserted a claim under PAGA valued at up to $128,000, based on
approximately 1,280 pay periods at issue during the applicable PAGA period. Because this is a
wholly derivative claim, should Plaintiff have not prevailed on his unpaid wages claim, this claim

would have no value. Based on litigation risks, and based on the risk the Court would exercise its
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discretion to reduce a civil penalty award where it eclipses the value of the unpaid wages at issue,
this claim required a compromise to resolve at this point in the litigation.

19. A discount on the maximum value of Class members’ claims was required (and
warranted) to resolve the matter at this junction. Class certification is a substantial risk in any
class action case. Here, while Plaintiff maintains that the requirements of class certification are
met, Defendant proffers various arguments why class treatment is not appropriate here, including
but not limited to that individualized inquires among class members predominate over common
ones. If Defendant was to defeat Plaintiff’s class certification motion, there would be no class
wide relief whatsoever, and most class members would likely not file individual claims.

20.  Plaintiff also faced the risk of a loss on the merits on his claims. It is very possible
that the Court would agree with Defendant’s position that its policies and practices complied with
the requirements of California law or could not be certified. In such a case, the value of the
majority of Plaintiff’s claims would be zero.

21.  Finally, Plaintiff faced the risk that he would not obtain a maximum damage/penalty
award on all (or any of) his claims. For example, Plaintiff seeks discretionary penalties pursuant
to the PAGA. Even if Plaintiff did prevail on these claims, it is possible that the Court would not
impose all penalties pursuant to its discretionary power to reduce them.

22.  Defendant strongly contends that its policies and practices do not violate any laws.
It contends that it properly and fully compensated its employees for all time worked. It further
contends that the wage statements it provides to its employees are fully compliant with California
law.

23.  When the costs and risks of non-certification and loss on the merits are considered,
my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.

24.  The settlement for each Class Member is fair, reasonable and adequate, given the
inherent risk of litigation, the risk relative to class certification and the costs of pursuing such
litigation. The settlement shall finally resolve all claims of the Class Members as alleged in the
Action.

Class Certification Requirements:
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25. To date, no class has been certified. The Stipulation of Settlement contains a
provision pursuant to which we stipulate to the Court’s provisional certification of the
approximately 68-member Settlement Class, but do so for purposes of this settlement only.

26.  In this case, the Class Members are identifiable from Defendant’s employment and
payroll records. Further, the Settlement Class is sufficiently numerous to warrant certification.
According to Defendant’s records, the Class comprises approximately 68 employees who worked
approximately 7,698 Qualifying Workweeks during the Class Period.

27. The Class Members’ claims all stem from a common source: members of the
Settlement Class allege that Defendant violated the same Labor Code provisions in connection
with their employment. All members of the Class seek the same relief under the same California
laws (related to underpaid overtime, sick pay wages and meal period premium wages, inaccurate
or incomplete wage statements, and failure to timely pay wages due upon separation). Under these
circumstances, the commonality requirement is satisfied for purposes of certifying the Settlement
Class for settlement purposes.

28.  In this case, named Plaintiff and proposed Class Representative Devendra Prasad is
a former non-exempt employee who worked for Defendant in the State of California during the
Class Period. He contends that Defendant failed to pay all overtime, meal period, and sick pay
wages, failed to comply with itemized employee wage statement provisions, and failed to timely
pay wages at the separation of employment, in violation of Labor Code §§ 201-203, 226(a), 226.7,
510, 512, 1194, 2698, and 2699, among other Labor Code provisions. He has the same claims as
those that the members of the Settlement Class would reasonably be expected to bring based on
the course of conduct alleged herein.

29.  Plaintiff has also demonstrated that he will aggressively and competently assert the
interests of the proposed Settlement Class; he has taken an active role in this litigation and has no

apparent conflicts with other class members.
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Settlement of Claims Pursuant to Labor Code § 2699 ¢f seq. (PAGA)

30.  Concurrently with the filing of this Motion, my office is transmitting the Settlement
Agreement (and these approval documents) to the LWDA, in compliance with Labor Code §
2699(1)(2).

I declare, under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct. Executed this 22nd day of July, 2021 at Calabasas, California.

DANIEL F. GAINES
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Caporicciv. Owens & Minor Distribution, Inc., San Joaquin County Superior Court, Case No.
39-2013-00295662-CU-OE-STK
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Carlisle, et al. v. Professional Technical Security Services, Inc., Case No. CGC18569791
Carrete v. Gamestop, Inc., Imperial County Superior Court, Case No. ECU08501
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Contreras v. West American Service Corporation, Kings County Superior Court, Case No.
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Corona v. Yosemite Meat & Locker Service, Inc., Stanislaus County Superior Court, Case No.
2006828
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County v. Ingram Mirco, Inc., San Bernardino Superior Court, Case No. CIVRS 1304445
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Edwards v. Trans World Entertainment Corp., San Diego County Superior Court, Case No. 37-
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Escobar v. SMSSI of California, Inc., San Francisco Superior Court, JCCP No. 4776

Espinosa v. Taltech Construction, et al., Los Angeles County Superior Court, Case No.
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Espinosa v. Bodycote Thermal Processing, Inc., Los Angeles County Superior Court, Case No.
BC501617

Espinoza v. Pabco Building Products, LLC, Los Angeles County Superior Court, Case No.
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Estrada v. Net Source Communications, Inc., Los Angeles County Superior Court, Case No.
BC431169

Estrada v. OS Restaurant Services, LLC, Santa Clara County Superior Court, Case No.
16CV293249

Estupinan v. Global Development Strategies, Inc., Santa Clara County Superior Court, Case No.
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Fadhl. v. Siemens Healthcare Diagnostics Inc., Sacramento County Superior Court, Case No.
34-2017-00209518
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Case No. BC656256

Ferrer v. Dish Network Corporation, Los Angeles County Superior Court, Case No. BC441354
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2015-00329204-CU-OE-STK

Gagnon v. Banc of California, Contra Costa County Superior Court, Case No. C 15-00196

Galarza v. Bayou Well Services, LLC, Kern County Superior Court, Case No. S-1500-CV-
279372 DRL

Galarzav. C & H Testing Service LLC, Kern County Superior Court, Case No. BCV-15-100008
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Garcia v. Old Dominion Freight Line, Inc., San Bernardino County Superior Court, Case No.
CIVDS1404636

Geer v. Applied Aerospace Structures Corp., San Joaquin County Superior Court, Case No. 39-
2014-00313702-CU-OE-STK
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Gibbs v. M. Lehmann Enterprises, Orange County Superior Court, Case No. 30-2013-00678538-
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Gilles v. Schaefer Ambulance Service Inc., Imperial County Superior Court, Case No.
ECU07970

Goldman, et al. v. Defender’s, Inc., San Joaquin County Superior Court, Case No. STK-CV-
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Gomez v. Low Desert Empire Pizza, Inc., San Bernardino County Superior Court, Case No.
CIVVS900392

Gomez v. Pizza Hut of Southeast Kansas, Inc., San Bernardino County Superior Court, Case No.
CIVVS900679



Gonzalez v. Harris Farms, Inc., USDC — Eastern District of California (Fresno), Case No. 1:14-
cv-00038-LJO-SAB

Guerrero v. Main Electric Supply Company LLC, Ventura County Superior Court, Case No. 56-
2019-00525427-CU-OE-VTA
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Gutierrez v. Linkus Enterprises, Inc., Madera County Superior Court, Case No. MCV065774

Gutierrez v. Shiekh, LLC, San Bernardino County Superior Court, Case Nos. CIVRS1206525,
CIVRS1303408

Hairston v. Stanislaus Surgical Hospital, Stanislaus County Superior Court, Case No. CV-19-
000651

Hindman v. Service Quick, Inc., San Bernardino County Superior Court, Case No.
CIVDS1724229

Hogan v. iMobile of CA LLC, San Bernardino County Superior Court, Case No. CIVDS1409263
Hogan v. Wireless Evolution Inc., Riverside County Superior Court, Case No. MCC1300669
Hoganv. Wireless That’s It! LLC, Riverside County Superior Court, Case No. RIC1201997
Holmes v. Bottling Group, LLC, Stanislaus County Superior Court, Case No. 2022584

Hooper, et al. v. URS Midwest, Inc., et al., San Bernardino Superior Court, Case No.
CIVDS1607489

Humphrey v. Freedomroads, LLC, Shasta County Superior Court, Case No. 178228

Hurtado v. Rush Truck Centers of California, Inc., Los Angeles County Superior Court, Case
No. BC427672

Hyde v. Dent Wizard International Corporation, Sacramento County Superior Court, Case No.
34-2015-00173882

Ibrihim v. Imperfect Foods, Inc., San Joaquin County Superior Court, Case No. STK-VI-UOE-
2019-0000846

Id-deen v. Educational Services of America, Solano County Superior Court, Case No.
FCS040803

Isherwood v. Mason Dixon Intermodal, Inc., San Joaquin County Superior Court, Case No. 39-
2012-00279891-CU-OC-STK



Jahanbin v. Pacific Mercantile Bank, Orange County Superior Court, Case No. 30-2011-
00480705CU-OE-CXC

Jenkins v. Sedgwick Claims Management Services, Inc., Los Angeles Superior Court, Case No.
LC101648

Job v. California Security Services, Yuba County Superior Court, Case No. 14-0000820

Johnson v. The Goodyear Tire & Rubber Company, USDC — Northern District of California (San
Francisco), Case No. 3:13-cv-01069-MMC

Jolin v. Bay Cities Recovery, Inc., El Dorado County Superior Court, Case No. PC20100458
Jordan v. Sutter Memorial Hospital, Stanislaus County Superior Court, Case No. 2023344

Keebaugh v. Mike Thompson Recreational Vehicles, San Bernardino County Superior Court,
Case No. CIV-DS-1500718

Kelly v. Robin's Enviro Vac, Inc., Kern County Superior Court, Case No. S-1500-CV-282277
DRL

King v. Levy Premium Foodservice Limited Partnership, Alameda County Superior Court, Case
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Kunsman v. Punch Bowl Sacramento, LLC, et al., Sacramento County Superior Court, Case No.
34-2018-00243175

LaFear v. Encore Education Corporation, San Bernardino County Superior Court, Case No.
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Lanzarin v. AWI Management Corporation, Solano County Superior Court, Case No.
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Lee, et al. v. Foster Dairy Farms, Stanislaus County Superior Court, Case Nos. 2006542,
2015679

Lemus, el al. v. Eastridge Workforce Technology, Inc., San Bernardino County Superior Court,
Case No. CIV-DS-1611470

Lewis v. American Casino & Entertainment Properties LLC, San Bernardino County Superior
Court, Case No. CIVDS1719094

Lemus v. On Assignment Staffing Services, San Bernardino County Superior Court, Case No.
CIV-DS-1600497

Leon v. Piercey West Inc., Los Angeles County Superior Court, Case No. BC656874



Lopez v. Creative Communication Technologies, Inc., Imperial County Superior Court, Case No.
ECU07851

Lopez v. Go Green Auto Spa Franchise, Inc., et al., Los Angeles County Superior Court, Case
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HOLLAND & KNIGHT LLP

Christina T. Tellado (SBN 298597)

Deisy Castro (SBN 311816)

400 South Hope Street, 8th Floor

Los Angeles, CA 90071

Telephone: 213.896.2400

Fax: 213.896.2450

E-mail:christina.tellado@hklaw.com
deisy.castro@hklaw.com

Attorneys for Defendant
CYXTERA TECHNOLOGIES, INC.

GAINES & GAINES, APLC

Daniel F. Gaines (SBN 251488)

Alex P. Katofsky (SBN 202754)

Evan S. Gaines (SBN 287668)

27200 Agoura Road, Suite 101

Calabasas, CA 91301

Telephone: (818) 703-8985

Fax: (818) 703-8984

E-mail:daniel@gaineslawfirm.com
alex@gaineslawfirm.com
evan(@gaineslawfirm.com

Attorneys for Plaintiff
DEVENDRA PRASAD

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SANTA CLARA

DEVENDRA PRASAD, on behalf of himself
and all “aggrieved employees” pursuant to
Labor Code § 2698 ef seq.,

Plaintiffs,
v.
CYXTERA TECHNOLOGIES, INC., a
Delaware corporation, and DOES 1 through

10, inclusive,

Defendants.

Case No.: 20CV373926

[Assigned To The Honorable Sunil R.
Kulkami, Dept. 1]

CLASS ACTION SETTLEMENT
AGREEMENT

Complaint Filed: November 23, 2020
Trial Date: Not Set

CLASS ACTION SETTLEMENT AGREEMENT




DocuSign Envelope ID: 5E01D477-1079-4379-B6D2-9293B3E73E28
1
DocuSign Envelope ID: 4707DA54-5892-476C-B4B9-03319187606D

10
1

i3
14

16
17

19
20
21
22
23

25
26
27
28

This Class Action Settlement Agreement (“Settlement” or “Agreement”) is made by and
between Plaintiff Devendra Prasad (“Prasad” or “Plaintiff”) and Defendant Cyxtera Technologies,
Inc. (“Cyxtera” or “Defendant”) (Plaintiff and Defendant collectively referred to herein as the
“Parties”) with regard to the lawsuits originally filed against Defendant in the Santa Clara County
Superior Court, styled Devendra Prasad, et al. v. Cyxtera Technologies, Inc., et al, Case No.
20CV373926 (the “Civil Action”).

THE SETTLEMENT

1. Subject to the Court’s approval pursuant to Section 382 of the California Code of
Civil Procedure and Rule 3.769 of the California Rules of Court, Plaintiff and Defendant have
agreed to settle the Civil Action upon the terms and conditions and for the consideration set forth in
this Agreement. This Agreement and the promises and obligations set forth herein are intended to
effectuate a final resolution and dismissal of the Civil Action in their entirety and without
limitation, and this Agreement is made and intended to be enforceable in accordance with the
provision of California Code of Civil Procedure § 664.6 and other applicable law. Upon final
approval by the Court of this Settlement as set forth herein, judgment shall be entered in the Civil
Action consistent with this Agreement, subject to the Court’s ongoing jurisdiction to ensure the
Parties’ compliance with the Agreement and the Court’s orders with respect to the Agreement.
2. A summary of the terms of the Agreement is as follows:
(a) Defendant shall pay the gross settlement amount of Two Hundred
Ninety-Five Thousand U.S. Dollars and No Cents ($295,000.00),
referred to herein as the “Gross Settlement Amount,” which shall be
inclusive of all Settlement Payments to individual Class Members, all
attorneys’ fees and expenses (including court costs) to be paid to
Class Counsel, any Class Representative Enhancement Award, any
settlement administration costs, any payments made pursuant to the
California Labor Code Private Attorneys General Act of 2004
(“PAGA”™), and the employee portion of payroll taxes or tax

withholdings due on the Settlement Payments to individual Class

1
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(b)

(©)

(d)

()

Members. In no event shall Defendant be required to pay more than
the Gross Settlement Amount under this Agreement, except for the
employer’s share of any payroll taxes due on the settlement payments
made pursuant to this Agreement, and in no event shall any amount of
the Gross Settlement Amount revert to Defendant’s possession. The
employer portion of any required payroll taxes will be paid separately
by Defendant and not from the Gross Settlement Amount.

The Agreement shall be administered on an opt-out basis. This
means that unless a Class Member submits a valid and timely Request
for Exclusion from the Settlement, as described herein, the Class
Member will be bound by the terms of this Settlement Agreement,
including the release of claims, as set forth herein.

The Class shall include all non-exempt California employees who
worked for Cyxtera from July 1, 2017 through June 1, 2021.
Members of the Class who do not submit valid and timely Requests
for Exclusion from the Settlement shall receive Settlement Payments
in accordance with paragraphs 53-56 of the Agreement.

The Settlement Administrator shall be ILYM Group, Inc. (“ILYM”),
subject to approval of the Court. From the Gross Settlement Amount,
settlement administration fees in a reasonable amount shall be paid to
the Settlement Administrator. Settlement administration fees are
estimated not to exceed Five Thousand Dollars and No Cents
($5,000.00). If the actual cost of settlement administration is less or
more than the amount approved by the Court, those funds shall be
added to or subtracted from the Net Settlement Amount.

From the Gross Settlement Amount, Plaintiff may seek from the

Court an Enhancement Award not to exceed Ten Thousand Dollars

2
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1 and No Cents ($10,000.00), which Award Defendant shall not

2 oppose.

3 ® From the Gross Settlement Amount, Twenty Thousand Dollars and

4 No Cents ($20,000.00) shall be allocated to penalties under the

5 PAGA, Seventy-Five Percent (75%) of which shall be paid by the

6 Settlement Administrator directly to the California Labor and

7 Workforce Development Agency (“LWDA?”). The remaining

8 Twenty-Five Percent (25%) shall be part of the Net Settlement

9 Amount and shall be distributed to the PAGA Group and shall receive
10 their share of the PAGA penalty allocation based on their pro rata

It number of pay periods worked during the PAGA Period..

12 (g) Class Counsel may seek attorneys’ fees up to Ninety-Eight Thousand
13 Three Hundred Thirty-Three Dollars and Thirty-Three Cents

14 ($98,333.33), which is One-Third of the Gross Settlement Amount, as
15 well as a reasonable recovery of litigation costs in an amount not to
16 exceed Fifteen Thousand Dollars and No Cents ($15,000.00), both of
17 which shall be deducted from the Gross Settlement Amount, and

18 neither of which shall be opposed by Defendant.

19 DEFINITIONS

20 Unless otherwise defined herein, capitalized terms used in this Agreement shall have the

21| meanings set forth below:

22 3. “Class Counsel” means
23 Daniel F. Gaines
Alex P. Katofsky
24 Evan S. Gaines
GAINES & GAINES, APLC
25 27200 Agoura Road, Suite 101
Calabasas, CA 91301
26 Telephone: (818) 703-8985
Facsimile: (818) 703-8984
27
28

3
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4. “Class,” “Class Member” or “Class Members” means all non-exempt California

employees who worked for Cyxtera from July 1, 2017 through June 1, 2021.

5. “Class Period” means July 1, 2017 through June 1, 2021.
6. “Class Representative” means Plaintiff Devendra Prasad.
7. “Complaints” means the Representative Complaint originally filed on November 23,

2020 in Santa Clara County Superior Court and the soon-to-be filed First Amended Complaint,
which will be filed in the Civil Action as explained herein.

8. “Court” means the Santa Clara County Superior Court.

9. “Defendant” or “Cyxtera” means Cyxtera Technologies, Inc. and past and present
corporate affiliates, parents, subsidiaries, related entities, predecessors, successors-in-interest,
divested business units, including but not limited to Cyxtera Communications, LLC.

10. “Defense Counsel” means

Christina T. Tellado

Deisy Castro

HOLLAND & KNIGHT LLP
400 S. Hope Street, 8th Floor
Los Angeles, CA 90071
Telephone: (213) 896-2400
Facsimile: (213) 896-2450

11.  “Effective Date” means the first date upon which all of the following events have
occurred:

® this Agreement has been executed by all Parties and by Class Counsel and
Defense Counsel;

(i) the Court has preliminarily approved the Settlement;

(ifi)  notice has been properly given to the Class Members, providing them an
opportunity to opt out of the Settlement;

(iv)  if no objections to the Settlement have been filed, or any objections to the
Settlement which have been filed have been withdrawn, the Court has held a
Final Fairness and Approval Hearing and entered the Final Order and

Judgment approving the Settlement; and

4
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) in the event that there are objections to the Settlement, which are not
withdrawn, and if an appeal, review, or writ is not sought from the Judgment,
(a) the date sixty (60) days after service of notice of entry of Judgment has
passed; or (b) the dismissal or denial of an appeal is no longer subject to
judicial review.

(vi)  Inthis regard, it is the intention of the Parties that the Settlement shall not
become effective until the Court’s order approving the Settlement has
become completely final, and there is no timely recourse by an appellant or
objector who seeks to contest the Settlement.

12. “Enhancement Award” means any payment to the Class Representative for his
service to the Class, the risks he undertook and his general release in favor of Defendant, which is
in addition to whatever payment he may otherwise be entitled to as a Class Member.

13. “Final Fairness and Approval Hearing” means the hearing to be requested by
Plaintiff and conducted by the Court after the filing by Plaintiff of an appropriate motion and
following appropriate notice to Class Members giving Class Members an opportunity to opt out
from the Class and Settlement and/or to object to the Settlement, at which time Plaintiff shall
request that the Court finally approve the fairness, reasonableness and adequacy of the terms and
conditions of the Settlement, enter the Final Order and Judgment, and take other appropriate action.

14, “Final Order and Judgment” means the order and judgment to be entered by the
Court upon granting final approval of the Settlement and this Agreement as binding upon the
Parties and the Class Members who do not properly and timely Opt Out. Notice of the Final Order
and Judgment shall be posted on the Settlement Administrator’s website for no fewer than 180 days
after its entry.

15.  “Gross Settlement Amount” means the maximum amount of Two Hundred Ninety-
Five Thousand U.S. Dollars and No Cents ($295,000.00) that Defendant shall be required to pay
under this Agreement.

16. “Net Settlement Amount” means the amount of money remaining after Class

Counsel’s attorneys’ fees and costs, any Enhancement Award to the Class Representative,

5
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settlement administration costs and expenses to the Settlement Administrator, and the PAGA
payment to the LWDA are all deducted from the Gross Settlement Amount. The entire Net
Settlement Amount will be distributed to Participating Class Members without the need for
Participating Class Members to submit claim forms.

17. “Notice of Class Settlement” means the form attached hereto as Exhibit 1 or
whichever form is approved by the Court that shall be mailed to Class Members to inform them of
the terms of this Agreement and their rights and options related thereto.

18.  “Opt Out Request” or “Request for Exclusion” means a written request for exclusion
that a Class Member may submit to be excluded from the Class and the Settlement. Requests for
Exclusion shall be in the form described in paragraph 45.

19.  “Opt Out Period” refers to the forty-five (45) day period following the date the
Settlement Administrator mails the Notice of Class Settlement to Class Members, and within which
any Class Member who wishes to be excluded from the Class and this Settlement may submit a
Request for Exclusion,

20. “PAGA” means the Private Attorneys General Act of 2004, California Labor Code
section 2698, ef seq.

21.  “PAGA Group” means all non-exempt California employees who worked for
Cyxtera from September 15, 2019 through June 1, 2021,

22.  “PAGA Letter” means the notice of alleged Labor Code violations that Plaintiff
caused to be sent to the LWDA pursuant to Labor Code Section 2699.3(1) on or about September
15, 2020.

23, “PAGA Period” means September 15, 2019 through June 1, 2021.

24.  “Participating Class Members” means all Class Members who do not submit a
timely and valid Request for Exclusion to the Settlement Administrator.

25. “Qualifying Workweeks” means the total number of calendar weeks that each
member of the Class was employed by Cyxtera in California as a non-exempt employee during the
Class Period.

26.  “Released Claims” are defined in paragraph 73 of this Agreement.

6
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27.  “Released Parties” means Defendant Cyxtera Technologies, Inc., and past and
present corporate affiliates, parents, subsidiaries, related entities, predecessors, successors-in-
interest, divested business and business units, including, but not limited to, Cyxtera
Communications, LLC, and the board members, officers, employees, agents, representatives,

insurers and attorneys of any of the same.

28. “Settlement Administrator” means ILYM Group, Inc.
29.  “Settlement” means the settlement as provided for in this Agreement.
30.  “Settlement Payment” or “Settlement Payments” means the amount payable from the

Net Settlement Amount to each Participating Class Member, as well as each PAGA Group member.
31.  “Settlement Payment Rate” or “SPR” means the gross amount that shall be paid for
each Qualifying Workweek. The Settlement Payment Rate or SPR shall be determined as described

in paragraph 55 below.
BACKGROUND

32. On November 23, 2020, Plaintiff, on behalf of himself and all others “aggrieved
employees,” filed the above-referenced Representative Action Complaint (“Complaint”) in the
Santa County Superior Court against Defendant. As subsequently amended by the First Amended
Complaint, Plaintiff, on behalf of himself, allegedly aggrieved employees, and the Class, seeks
unpaid wages, damages, restitution, civil and statutory penalties, including penalties pursuant to
PAGA, interest, attorneys’ fees, costs and other relief on the basis of allegations, infer alia, that the
Defendant failed to properly calculate the regular rate of pay, such that Defendant allegedly
improperly used the base hourly wage for calculating overtime, sick time, and meal premium
payments, such that Plaintiff and the allegedly aggrieved employees and Class Members he seeks to
represent were underpaid, in addition to Defendant’s alleged failure to timely pay all wages due at
termination and failure to provide complete and accurate wage statements. Defendant denies each
of the allegations of the Complaints and the PAGA Letter, and deny that it has any liability to
Plaintiff or the Class or any allegedly aggrieved current or former employee, and denies that

Plaintiff, the Class or any allegedly aggrieved employee is entitled to any relief.
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33.  Class Counsel and Defense Counsel have extensive experience in litigating wage and
hour class actions in California, and they have vigorously litigated the Civil Action since their
inception.

34, On April 27, 2021, Plaintiff and Defendant engaged in mediation before the
Honorable Michael A. Latin (L.A. Sup. Ct., Ret.), an experienced mediator in this area of law. The
Parties reached an agreement on the key terms of a class action scttlement, which was memorialized
in a Memorandum of Understanding Re Settlement and fully executed by the Parties on April 29,
2021,

35.  This Agreement further memorializes the Parties’ settlement and is made in
compromise of and embraces all claims against the Released Parties as enumerated in paragraph 73
of this Agreement.

36. Because the settled case is a class action, this Agreement must receive preliminary
and final approval by the Court. Accordingly, Plaintiff and Defendant enter into this Agreement on
a conditional basis. Should the Court, or any other court taking jurisdiction of this matter, decline
to approve all material aspects of the Settlement or make any ruling substantially altering the
material terms of the Settlement, the Settlement shall be voidable and unenforceable as to Plaintiff
and Defendant, at the option of any party. Any party may exercise his or its option to void this
Settlement by giving notice, in writing, to the other parties and to the Court at any time before final
approval by the Court of this Settlement. In the event that the Effective Date does not occur, this
Agreement shall be deemed null and void ab initio and shall be of no force or effect whatsoever,
and shall not be referred to or utilized for any purpose. Defendant denies all of Plaintiff’s
individual, class and representative claims as to liability and damages. Defendant expressly
reserves all rights to challenge any and all such claims and allegations upon all procedural and
factual grounds, including the assertion of all defenses, if the Effective Date of the Settlement does
not occur. Likewise, Plaintiff expressly reserves all rights to pursue, amend, dismiss or otherwise

dispose of the claims covered under this Settlement in the event the Effective Date of the Settlement

does not occur.
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37. Plaintiff and Class Counsel have concluded, after taking into account the sharply
disputed factual and legal issues involved in the Actions, the risks attending further prosecution,
and the substantial benefits to be received pursuant to settlement as set forth in this Agreement, that
settlement on the terms set forth herein is in the best interest of Plaintiff and the Class, and is fair
and reasonable.

38. Similarly, Defendant has concluded, after taking into account the sharply disputed
factual and legal issues involved in the Civil Action, the risks and expense attending further
litigation, and their desire to put the controversy to rest, that settlement on the terms set forth herein
is in their best interests and is fair and reasonable.

39.  This Settlement contemplates: (i) amendment of the Civil Action to add the class
claims contemplated to be released herein; (ii) entry of an order preliminarily approving the
Settlement; (iii) distribution of the Notice of Class Settlement to the Class Members; and (iv) entry
of a Final Order and Judgment in accordance with the Settlement. The Court shall retain
jurisdiction over the Civil Action and Parties for purposes of enforcing the Settlement and resolving

any disputes relating to the Settlement.

SETTLEMENT APPROVAL AND IMPLEMENTATION PROCEDURE

Amendment of the Civil Action to Add Class Claims

40. As soon as practicable, or concurrently when Plaintiff moves the Court to enter a
preliminary approval order, Plaintiff shall file a First Amended Complaint in the Civil Action to add
the corresponding class claims.

Preliminary Approval of Settlement

41.  Assoon as practicable, Class Counsel shall submit this Agreement to the Court for
its preliminary approval. Plaintiff shall also move the Court to enter a preliminary approval order
and to conditionally certify the Class for purposes of this Settlement only. The submission shall be
supported by evidence as may be required for the Court to determine that this Settlement is fair,
adequate and reasonable, as required by Section 382 of the California Code of Civil Procedure and
Rule 3.7639 of the California Rules of Court. The submission shall also include a proposed Notice

of Class Settlement in the form attached hereto as Exhibit | and a proposed order granting
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preliminary approval of Settlement, which shall, among other things, set a Final Fairness and
Approval Hearing date. Plaintiff and Defendant agree that the conditional certification of the Class
for settlement purposes only is in no way an admission by any of the Released Parties that class
certification would otherwise be proper.
Cooperation

42.  The Parties agree to cooperate with each other to accomplish the terms of this
Settlement, including, but not limited to, the timely execution of such documents and such other
acts as may be reasonably necessary to implement the terms of this Settlement. Neither the Parties
nor any of their attorneys or agents shall solicit or encourage any Class Members to exclude
themselves from the Settlement or to object to the Settlement, but this shall not impair Class
Counsel’s obligations to advise Class Members of their rights and options under the Settlement.
The Parties to the Settlement shall use their best efforts, including all efforts contemplated by this
Agreement and any other efforts that may become necessary by Court order, or otherwise, to
effectuate this Settlement and the terms set forth herein.

Notice of Class Settlement by Mail

43.  The Settlement Administrator shall, within thirty-five (35) calendar days of the date
of preliminary approval of this Settlement, send by First-Class United States mail the Notice of
Class Settlement to each Class Member using the most recent address available to the Settlement
Administrator for mail delivery. Any returned mail with a forwarding address from the U.S. postal
service shall be promptly re-mailed to the new addresses. The Settlement Administrator shall
perform a reasonable search for a new address for any returned mail without a forwarding address.

Opt Out Request

44.  Any Class Member seeking to be excluded from the Class and this Settlement shall
submit a written Request for Exclusion in the manner described herein.

45.  The Notice of Class Settlement will provide that Class Members who wish to
exclude themselves from the Settlement must mail to the Settlement Administrator a written
Request for Exclusion. The written Request for Exclusion must (a) state the Class Member’s name,

address, telephone number, and social security number; (b) state the Class Member’s request to
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exclude himself or herself from the Settlement and to opt out of the Settlement; (c) be signed by the
Class Member or his or her lawful representative; and (d) be addressed and sent to the Settlement
Administrator and postmarked no later than forty-five (45) calendar days after the date of mailing of
the Notice of Class Settlement. Any Class Member who submits a complete, signed and timely
Request for Exclusion shall no longer be a member of the Class, shall be barred from participating
in this Settlement, shall be barred from objecting to this Settlement, and shall receive no benefit
from this Settlement; however, they will receive their PAGA portion of the settlement and will be
releasing their PAGA claims because they cannot opt out of the PAGA settlement. Any untimely or
incomplete Request for Exclusion shall be considered null and void. The Settlement Administrator
shall notify Class Counsel and Defense Counsel of the number of timely opt outs within seven (7)
calendar days after the close of the Opt Out period.

46. If more than Ten Percent (10%) of the members of either the Class timely opt out of
the Settlement in the manner described herein, then Defendant shall have the right in its sole
discretion to rescind and void this Settlement by giving written notice to Class Counsel within
seven (7) business days after the end of the Opt Out period.

Declaration of Compliance

47. As soon as practicable, but no fater than ten (10) calendar days following the close of
the Opt Out Period, the Settlement Administrator shall provide Class Counsel and Defense Counsel
with a declaration attesting to completion of the notice process set forth in this Agreement, the
number and names of any opt outs, and a summary of any disputes raised by any Class Members.
This declaration shall be filed with the Court by Class Counsel along with a motion requesting final
approval of the Settlement.

Sufficient Notice

48.  The Parties agree that compliance with the procedures described in this Agreement
constitutes due and sufficient notice to Class Members of this Settlement and the Final Fairness and
Approval Hearing, and satisfies the requirements of due process, and that nothing else shall be
required of Plaintiff, Class Counsel, Defendant, Defense Counsel, or the Settlement Administrator

to provide notice to Class Members of the Settlement and the Final Fairness and Approval Hearing.
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Objections to Settlement

49.  Any Class Member wishing to object to this Settlement shall file a written objection
with the Court by following the procedure set forth in the Notice of Class Settlement no later than
forty-five (45) calendar days after the mailing of the Notice of Class Settlement.

50. Any Class Member may appear at the Final Fairness and Approval Hearing to
present and argue objections to the Settlement.

51. Class Counsel and Defense Counsel shall file any responses to any written
objections submitted to the Court in accordance with this Agreement at least seven (7) calendar
days before the Final Fairness and Approval Hearing.

Final Fairness and Approval Hearing

52. On the date set forth by the Court for the Final Fairness and Approval Hearing in the
Order granting preliminary approval of the Settlement, a Final Fairness and Approval Hearing shall
be held before the Court in order to consider and determine: (i) whether the Court should give this
Settlement final approval; (ii) whether the Court should approve Class Counsel’s application for
attorneys’ fees and costs and any Enhancement Award to Plaintiff; and (iii) to hear any proper
objections to the Settlement. At the Final Faimess and Approval Hearing, Plaintiff, Class Counsel,
Defendant, and Defense Counsel shall ask the Court to give final approval to this Settlement.

Settlement Payment Procedures

Payments under this Agreement shall be made by the Settlement Administrator as follows:

53.  Participating Class Members shall be paid exclusively from the Net Settlement
Amount.

54.  Plaintiff and Defendant recognize and agree that the asserted claims in the Civil
Action are extremely difficult to quantify with any certainty for any given year, or at all, and are
subject to a myriad of differing calculations and formulas. Plaintiff and Defendant agree that the
formula for allocating Settlement Payments to Participating Class Members provided herein is
reasonable and that the Settlement Payments are designed to provide a fair settlement, despite the

uncertainties of the amounts alleged to be owed to Participating Class Members and the calculation
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of them. Plaintiff and Defendant have agreed that the distribution to each Participating Class
Member shall be determined as set forth in paragraph 55 below.

55.  The Settlement Payment to each Participating Class Member shall be determined
based on the number of Qualifying Workweeks during which that Participating Class Member was
employed in California in a non-exempt position during the Class Period. The Net Settlement
Amount shall be divided by the total number of Qualifying Workweeks for all Participating Class
Members while employed in California in a non-exempt position during the Class Period. The
result of this division shall yield a SPR. The gross amount of each Participating Class Member’s
Settlement Payment shall be calculated by multiplying the number of Qualifying Workweeks the
Participating Class Member was employed in California in a non-exempt position during the Class
Period by SPR. Governmentally-required employee tax withholdings shall be deducted from that
portion of each Settlement Payment allocated as wages.

56. In calculating Settlement Payments for each Class Member, Defendant’s records and
reasonable calculation regarding Qualifying Workweeks of Class Members shall be deemed
presumptively valid, subject to challenge by the Class Member with supporting documentation or
otherwise. Defendant shall research any challenged discrepancy and proffer evidence to rebut it, if
appropriate. The Parties shall attempt to resolve amongst themselves any challenges to Qualifying
Workweek calculations, and the Court shall make a final determination if the Parties cannot agree
to a resolution.

57. Within ten (10) business days after the Effective Date, Defendant shall transmit the
Gross Settlement Amount to the Settlement Administrator. Within fifteen (15) business days after
the Effective Date, the Settlement Administrator shall transmit to Class Counsel the attorneys’ fees,
costs, and expenses approved by the Court, shall transmit to the Class Representative his
Enhancement Award approved by the Court, shall transmit to the LWDA the payment pursuant to
PAGA, and shall mail a Settlement Payment to each Participating Class Member and each member
of the PAGA Group.

58.  The Settlement Payments are payments for all Released Claims for the Class

Members. The Settlement Administrator shall be authorized to establish a Qualified Settlement
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Fund (“QSF”) pursuant to Internal Revenue Service (“IRS™) rules and regulations in which the
Gross Settlement Amount shall be placed and from which payments required by the Settlement
shall be made. The Settlement Administrator will calculate the Settlement Payments and allocation
of those payments as to unpaid wages, penalties, and/or interest as set forth above in paragraph 55.
The amount of each Settlement Payment to each Participating Class Member that is allocated to
alleged unpaid wage claims shall be paid net of all applicable employee portions of employment
taxes, including any federal, state, and/or local laws in issue tax withholding requirements and the
employee share of FICA taxes. The amount of each Settlement Payment to each Participating Class
Member shall be allocated 25% to alleged unpaid wages, subject to withholding and reported in an
IRS Form W-2, and 75% to alleged penalties and interest, which shall not be subject to withholding
and will be reported on an IRS Form 1099 if required by law. Settlement Payments issued to
PAGA Group members, pursuant to paragraph 2(f), shall be allocated 100% to penalties, which
shall not be subject to withholding and will be reported on an IRS Form 1099 if required by law.

59. With the exception of employer side payroll taxes, the Released Parties shall not be
required to provide any additional form of compensation to any Participating Class Member as a
result of his or her receipt of a Settlement Payment. Each Participating Class Member and the Class
Representative shall be responsible for remitting to state and/or federal taxing authorities any
applicable taxes which may be owed on the portion of any payment received pursuant to this
Agreement, except as provided by this Agreement.

60. It is expressly understood and agreed that the receipt of a Settlement Payment shall
not entitle any Class Member to additional compensation or benefits under any company bonus,
contest or other compensation or benefit plan or agreement, nor shall it entitle any Class Member to
any increased retirement, 401(k) or matching benefits, or deferred compensation benefits. The
Parties agree that any Settlement Payments made to Participating Class Members under the terms of
this Agreement shall not represent any modification of previously credited length of service or other
eligibility criteria under any bonus plan, employee pension benefit plan or employee welfare plan
sponsored by any of the Released Parties, or to which any of the Released Parties are required to

make contributions. Further, any Settlement Payments made under this Agreement shall ot be
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considered compensation in any year for purposes of determining eligibility for, or benefit accrual
within, any employee pension benefit plan or employee welfare benefit plan sponsored by any of
the Released Parties or to which any of the Released Parties are required to make contributions. It
is the Parties’ intent that the Settlement Payments provided for in this Agreement are the sole
payments to be made by Defendant to the Class Members, and that the Class Members are not
entitled to any new or additional compensation or benefits as a result of having received the
Settlement Payments, notwithstanding any contrary terms in any agreement, contract, benefit or
compensation plan document that might have been in effect during the Class Period.

61. Any Settlement Payment that remains uncashed after one hundred eighty (180) days
of disbursement shall be void and the Settlement Administrator shall pay the funds represented by
such un-redeemed checks to the California State Controller —~ Unclaimed Property Division, with an
identification of the Class Member to whom the funds belong. In that event, the Class Member
nonetheless shall be bound by the terms of this Agreement and shall look only to the State of
California for recovery of such property. The Parties stipulate and agree that this provision of
uncashed checks is in the best interests of the Class, within the meaning of Code of Civil Procedure
section 384, as it avoid forfeiture by any Participating Class Member or members of the PAGA
Group.

The Settlement Administrator

62. The Settlement Administrator shall administer the Settlement, including, but not
limited to: (i) printing, mailing and re-mailing (if necessary) the Notice of Class Settlement, and
receiving Requests for Exclusion from Class Members; (ii) preparing and submitting to
Participating Class Members and government entities all appropriate tax filings and forms; (iti)
computing the amount of and distributing Settlement Payments, the Enhancement Award, and Class
Counsel attorneys’ fees and costs; (iv) processing and validating Requests for Exclusion; )
establishing a QSF, as defined by the Internal Revenue Code; and (vi) calculating and remitting to
the appropriate government agencies all employee payroll tax obligations arising from the
Settlement and preparing and submitting filings required by law in connection with the payments
required by the Settlement.
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63.  Settlement administration fees in a reasonable amount shall be paid to the Settlement
Administrator from the Gross Settlement Amount. Settlement administration fees are not to exceed
Five Thousand Dollars and No Cents ($5,000.00). If the actual cost of settlement administration is
less than the not to exceed amount as approved by the Court, those funds shall be added to the Net
Settlement Amount for allocation to Class Members. All costs associated with settlement
administration shall come out of the Gross Settlement Amount.

64.  Defendant shall provide the names, last known addresses, social security numbers
and Qualifying Workweeks for Class Members (“Class Data”) to the Settlement Administrator only
no later than twenty (20) calendar days after the Court grants preliminary approval of the
Settlement. Class Data shalf only be used by the Settlement Administrator for the purpose of
calculating Settlement Payments and notifying Class Members of the Settlement. Class Data shall
not be disclosed to Class Counsel, the Class Representative, or any other Class Members without
the written consent of Defendant or by order of the Court. The Settlement Administrator shall not
disclose the Class Data to third parties, shall keep the Class Data confidential to the fullest extent
possible, and shall be responsible for following all privacy laws and taking appropriate steps to
ensure that Class Members’ personal information is safeguarded and protected from improper
disclosure or use. The Settlement Administrator shall run the Class Data list through the National
Change of Address database, and shall use the most recent address for each Class Member - either

from Defendant’s records or the National Change of Address database — before mailing the Notice

of Class Settlement. The Settlement Administrator shall also take reasonable steps to locate any
Class Member whose Notice of Class Settlement is thereafter returned as undeliverable. Class Data
shall be provided in a secure format to be determined by the Settlement Administrator and
Defendant.

65. Based on data available at the time of mediation, there are approximately sixty-eight
(68) Class Members (who worked 7,698 Qualifying Workweeks) who are eligible to participate in
this Settlement. If the final number of Class Members exceeds seventy-two (72) individuals or the

final number of Qualifying Workweeks exceeds 7,850, Plaintiff shall have the right in his sole
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discretion to rescind and void this Settlement by giving written notice to Defendant within seven (7)
business days after Defendant’s production of the Class Data to the Settlement Administrator.
Resolution of Disputes Over Qualifying Workweeks or
Settlement Payment Calculations

66.  In calculating Settlement Payments for each Class Member and PAGA Group
member, Defendant’s records regarding Qualifying Workweeks of Class Members shall be
presumed to be correct. Any Class Member who disagrees with Defendant’s determination of his
or her Qualifying Workweeks as indicated on his or her Notice of Class Settlement may dispute that
calculation to the Settlement Administrator as explained on the Notice of Class Settlement.
Defendant’s determination shall be presumed accurate unless clear and compelling documentary
evidence is provided by the Class Member to the Settlement Administrator that establishes that a
mistake was made by Defendant. The Settlement Administrator shall investigate the dispute,
requesting information from Defendant as necessary and make the final determination of whether
any additional amount is owed. All such challenges must be received within the 45-day Opt Out
Period. In no case shall a dispute result in a payment by Defendant in excess of the Gross
Settlement Amount.

Enhancement Award

67.  From the Gross Settlement Amount, the Class Representative may seek approval
from the Court of an Enhancement Award not to exceed Ten Thousand Dollars and No Cents
(810,000.00), which Defendant shall not oppose.

Payment of Class Counsel Attorneys’ Fees and Costs

68.  Class Counsel shall apply to the Court at the Final Fairness and Approval Hearing
for an award of attorneys’ fees not to exceed the amount of Ninety-Eight Thousand Three Hundred
Thirty-Three Dollars and Thirty-Three Cents (398,333.33), which is One-Third (1/3) of the Gross
Settlement Amount, and a reasonable award of litigation costs in an amount not to exceed Fifteen
Thousand Dollars and No Cents ($15,000.00), both of which shall be paid out of the Gross
Settlement Amount and neither of which Defendant will oppose. Class Counsel and Defendant

agree that such awards of attorneys’ fees and costs are reasonable under the circumstances. Any

17

CLASS ACTION SETTLEMENT AGREEMENT




DocuSign Envelope ID: 5E01D477-1079-4379-B6D2-9293B3E73E2B
It
DocuSign Envelope 1D: 4707DA54-5892-476C-B4B9-03319187606D

order relating to the award of attorneys’ fees, costs or a Class Representative Enhancement Award,
or any appeal from any order relating thereto or reversal or modification thereof, will not operate to
terminate or cancel this Agreement. If the amount of Enhancement Award, attorneys’ fees and/or
costs awarded by the Court is less than the requested amounts, the difference shall serve to increase
the Net Settlement Amount to be distributed to Participating Class Members as part of their
Settlement Payments. Nothing in this Agreement will require Defendant to pay more than the
Gross Settlement Amount under any circumstances, except that Defendant is responsible for paying
the employer’s share of any payroll taxes owed on the Settlement Payments.
Taxes and Withholding and Indemnification
69.  The Settlement Administrator shall be responsible for ensuring that all tax
obligations associated with the Settlement are timely paid to the appropriate governmental taxing
authorities. The Settlement Administrator’s responsibilities include the following:
M filing all federal, state and local employment tax returns, income tax returns,
and any other tax returns associated with the taxes,
(ii)  timely and proper filing of all required federal, state and local information
returns (e.g., 1099s, W-2s, etc.), and
(iii)  completion of any other steps necessary for compliance with any tax
obligations applicable to Settlement Payments under federal, state and/or
local law.
68.  The Settlement Administrator shall determine the amount of any tax withholding to
be deducted from each Participating Class Member’s Settlement Payments. All such tax
withholdings shall be remitted by the Settlement Administrator to the proper governmental taxing

authorities.

69.  The Parties and Participating Class Members and PAGA Group members

acknowledge and agree that:
) No provision of this Agreement and no written communication or disclosure
between or among the Parties or their attorneys and other advisers is or was intended

to be, nor shall any such communication or disclosure constitute or be construed or
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be relied upon as, tax advice within the meaning of United State Treasury
Department Circular 230 (31 CFR Part 10, as amended);

(ii) Each Party and Participating Class Member (a) has relied exclusively upon their
own, independent legal and tax advisers for advice (including tax advice) in
connection with this Agreement, (b) has not entered into this Agreement based upon
the recommendation of any other party or any attorney or advisor to any other party,
and (¢) is not entitled to rely upon any communication or disclosure by any attorney
or adviser to any other party to avoid any tax penalty that may be imposed on him or
her; and

(iii)  No attorney or adviser to any other party has imposed any limitation that protects the
confidentiality of any such attorney’s or adviser’s tax strategies (regardless of
whether such limitation is legally binding) upon disclosure by him or her of the tax
treatment or tax structure of any transaction, including any transaction contemplated
by this Agreement.

70.  The Settlement Payments received by Participating Class Members and PAGA

Group members shall be reported by the Settlement Administrator, as required, to the state and
federal taxing authorities on IRS forms 1099 and W-2 or similar forms, as detailed above. Each
Participating Class Member shall be responsible for paying all applicable state, local, and federal
income taxes on all amounts the Participating Class Member receives pursuant to this Agreement.
Each Participating Class Member is advised to obtain independent tax advice in connection with

this Agreement.

RELEASED CLAIMS

71.  Upon final approval by the Court of the Settlement and as of the Effective Date, the
Class Members who do not timely opt-out shall individually and on behalf of all their respective
successors, assigns, agents, attorneys, executors, heirs and personal representatives, fully and finally
release and discharge the Released Parties, and each of them, from the Released Claims (as defined
in paragraph 73) that arose during employment in a non-exempt position in California during the
Class Period.
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72.  Upon final approval by the Court of the Settlement and as of the Effective Date, all
PAGA Group members shall individually and on behalf of all their respective successors, assigns,
agents, attorneys, executors, heirs and personal representatives, fully and finally release and
discharge the Released Parties, and each of them, from all PAGA claims encompassed within the
Released Claims (as defined in paragraph 73) that arose during employment in a non-exempt
position in California during the PAGA Period. PAGA Group member who opted out of the
Settlement as Class Members, shall nonetheless be issued Settlement Payments, pursuant to
paragraph 2(f), and be bound by the release of the PAGA claims.

73. The “Released Claims” include all claims, rights, demands, liabilities, causes of
action, and theories of liability of every nature and description, whether known or unknown, that
were alleged against Defendant and/or any of the Released Parties, or which could have been
alleged based on the facts pled against them, arising out of, in connection with, or based on the
PAGA Letter or the Complaint and/or Amended Complaint in the Civil Action. These claims
include, but are not limited to, claims for failure to pay wages, failure to pay wages guaranteed or
wages at the agreed upon rate and/or failure to calculate wages due at the applicable statutory
and/or regular rate of pay or compensation, failure to pay sick pay or paid time off, failure to pay all
wages due upon termination, failure to pay waiting time penalties, failure to provide and/or
maintain copies of accurate itemized wage statements, failure to maintain records of hours worked
and/or accurate payroll records, damages, interest, costs or attorneys’ fees, and violations of any
local, state or federal law, whether for economic damages, non-economic damages, liquidated, or
punitive damages, restitution, tort, contract, equitable relief, injunctive or declaratory relief, that
relate to all such claims accrued during the applicable Class Period and arising from the facts that
were alleged or could have been alleged based on the facts set forth in the written notices sent to the
Labor & Workforce Development Agency pursuant to California Labor Code § 2699.3(a)(1) or the
Complaint and/or Amended Complaint in the Civil Action, including, but not limited to, claims
under any common laws, contract, or any other federal, state, or local law including the Fair Labor
Standards Act (“FLSA”), the California Business & Professions Code Sections 17200, ef seq.

(*UCL”), including, but not limited to, claims asserted under the UCL predicated on violations of
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any state and/or federal law, including the FLSA, Cal. Code of Regulations, Title 8, Sections 11000,
el seq., any other applicable Wage Order, the California Labor Code, and the California Private
Attorneys General Act of 2004, Labor Code Sections 2698, et seq., based on the claims alleged or
that could have been alleged based on the facts set forth in the written notices sent to the Labor &
Workforce Development Agency pursuant to California Labor Code § 2699.3(a)(1) or the
Complaint and/or Amended Complaint in the Civil Action. Notwithstanding the foregoing, the
Released Claims does not include any individual claim under the Section 16(b) of the FLSA, 29
U.S.C. § 216(b), as to a Class Member who does not opt-in to the Settlement by cashing, depositing
or endorsing his or her Settlement Payment check, to the extent that opting-in is required to release

such FLSA claims.
Releases by Plaintiff Prasad

74.  Upon final approval of the Settlement and as of the Effective Date, Prasad, for
himself, his successors, assigns, agents, executors, heirs and personal representatives, spouse and
attorneys, and any and all of them, voluntarily and with the advice of counsel, waives and releases
any and all claims, obligations, demands, actions, rights, causes of action, and liabilities against
Defendant and any of the Released Parties, including, without limitation, all claims that were or
could have been alleged in the written notice sent to the Labor & Workforce Development Agency
pursuant to California Labor Code § 2699.3(a)(1) and the Complaint and/or Amended Complaint in
the Civil Action under any state law, federal law, common law, equity or other theory arising in any
way out of Prasad’s former employment with Cyxtera or any of the Released Parties. As part of
these releases, Prasad further releases all unknown claims against Defendant and any of the
Released Parties, covered by California Civil Code Section 1542, which states: “A general release
does not extend to claims that the creditor or releasing party does not know or suspect to exist
in his or her favor at the time of executing the release and that, if known by him or her, would
have materially affected his or her settlement with the debtor or released party.” Prasad
understands that he is a “creditor” or “releasing party” within the meaning of California Civil Code

Section 1542, and thereby that he expressly waives and relinquishes any and all rights and benefits
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under Section 1542 of the Civil Code of the State of California and under any statute, rule, or

principle of common law or equity, of any jurisdiction, that is similar to Section 1542.

75.

acknowledges that:

®

(i)

(iii)

@iv)

4]

(vi)

Without limiting the scope of this Agreement in any way, Prasad certifies and

The release set forth in paragraph 74 above acts and constitute a knowing and
voluntary waiver by Prasad of any Claims Prasad has or may have against any of the
Released Parties under the Age Discrimination in Employment Act (‘ADEA?”), as
amended by the Older Worker’s Benefit Protection Act of 1990 (29 U.S.C. § 621, et
seq.);

The release set forth in paragraph 74 above do not apply to or govern any rights of

claims that might arise under the ADEA after the date this Settlement Agreement is

signed by Prasad;

The consideration provided to Prasad by Cyxtera pursuant to this Settlement is in

addition to any consideration that Prasad would otherwise be entitled to receive;

Prasad has been and hereby is advised in writing to consult with an attorney prior to

signing this Agreement;

Prasad ha’s been provided a full and ample opportunity consisting of a period of at

least twenty-one (21) days to study and consider this Agreement, and any changes to

this Agreement, whether material or immaterial, will not and do not restart or extend
this 21-day period;

To the extent that Prasad takes less than twenty-one (21) days to study, consider, and

execute this Agreement:

a. Prasad has had sufficient time and a sufficient opportunity to study and
consider this Agreement with independent legal counsel of Prasad’s own
choosing before the expiration of the twenty-one (21) day time period;

b. Prasad expressly, knowingly, and voluntarily has executed this Agreement
before the expiration of the twenty-one (21) day time period and waives any

additional time to study, consider, and execute this Agreement.
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(vii)  Prasad is aware of his right to revoke this Agreement at any time within the seven
(7) day period following the date Prasad signs this Agreement, and that this
Agreement will not become effective or enforceable until after the seven (7) day
revocation period expires without Prasad exercising his right to revoke this
Agreement;

(viii)  In order to be effective, timely notice of revocation of the waiver of ADEA must be
made in writing and must be delivered in-person, by email, or by fax transmission to
Cyxtera through its counsel, Christina T. Tellado at Holland & Knight LLP, 400
South Hope Street, 8" Floor, Los Angeles, California 90071, FAX number (213)
896-2450, no later than the seventh day after Prasad executes this Agreement; and

(ix)  Prasad will relinquish any right to receive or have any of the consideration or money
specified in this Agreement if Prasad exercises his right to revoke this Agreement as

set forth herein.

LIMITATIONS ON USE OF THIS SETTLEMENT AND AGREEMENT

No Admission

75.  Neither the acceptance nor the performance by Defendant of the terms of this
Agreement nor any of the related negotiations or proceedings are or shall be claimed to be,
construed as, or deemed a precedent or an admission by Defendant of the truth of any allegations in
the Complaints or the PAGA Letter. Defendant expressly denies any wrongdoing or liability to
Plaintiff, any Class Members, or any of their other current and former employees.

| Non-Evidentiary Use

76.  Defendant denies that it has failed to comply with any law in any respect, or have
any liability to anyone based on the claims asserted in the Civil Action. Defendant expressly denies
any wrongdoing or liability to Plaintiff, any of the Class Members, or any of its other current or
former employers, and further denies that the Civil Action is appropriate for class certification.
Plaintiff expressly acknowledges that this Agreement is entered into for the purpose of
compromising highly disputed claims and that nothing herein is an admission of liability,

wrongdoing, or the propriety of class or representative treatment by Defendant. Neither the
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Agreement nor any document prepared in connection with the Settlement may be admitted in any
proceeding as an admission by Defendant. Notwithstanding this paragraph, any and all provisions
of this Agreement may be admitted in evidence and used in any proceeding to enforce the terms of
this Agreement, or in defense of any claims released or barred by this Agreement.
Nullification

77. If the Court for any reason does not approve this Settlement, this Agreement shall be
considered null and void and the Parties to this Agreement shall stand in the same position, without
prejudice, as if the Agreement had been neither entered into nor filed with the Court.

78. Invalidation of any material portion of this Agreement shall invalidate this
Agreement in its entirety unless the Parties agree in writing that the remaining provisions shall

remain in full force and effect.

MISCELLANEOUS PROVISIONS

No Inducements

79.  Plaintiff and Defendant acknowledge that they are entering into this Settlement as a
free and voluntary act without duress or undue pressure or influence of any kind or nature
whatsoever, and that neither Plaintiff nor Defendant have relied on any promises, representations or
warranties regarding the subject matter hereof other than as set forth in this Agreement.

No Prior Assignment

80.  The Parties represent, covenant, and warrant that they have not directly or indirectly,
assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any person or
entity any portion of any liability, claim, demand, action, cause of action or rights herein released
and discharged except as set forth herein.

Construction

81.  The Parties agree that the terms and conditions of this Agreement are the result of
lengthy, intensive arm’s-length negotiations between the Parties and their counsel, and this
Agreement shall not be construed in favor of or against any Party by reason of the extent to which

any Party or his or its counsel participated in the drafting of this Agreement.
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California Law

82.  All terms of this Agreement and its exhibits shall be governed and interpreted by and
according to the laws of the State of California, without giving effect to any conflict of law
principles or choice of law principles.

Captions and Interpretations

83.  Paragraph titles or captions contained herein are inserted as a matter of convenience
and for reference, and in no way define, limit, extend, or describe the scope of this Agreement or
any provision hereof.

Incorporation of Exhibits

84. All exhibits to this Agreement are incorporated by reference and are a material part
of this Agreement. Any notice, order, judgment, or other exhibit that requires approval of the Court
must be approved without material alteration from its current form in order for this Agreement to be
enforceable.

Modification

85. This Agreement may not be changed, altered, or modified, except in a writing signed
by the Parties or their representatives, and approved by the Court. This Agreement may not be
discharged except by performance in accordance with its terms or by a writing signed by the
Parties.

Reasonableness of Settlement

86. Plaintiff has represented that this is a fair, reasonable, and adequate settlement and
has arrived at this settlement through arm’s-length negotiations, taking into account all relevant
factors, present and potential.

Integration Clause

87. This Agreement contains the entire agreement between the Parties relating to the
Settlement and transaction contemplated hereby, and all prior or contemporaneous agreements,
understandings, representations, and statements, whether oral or written and whether by a party or
such party’s legal counsel, are merged herein. No rights hereunder may be waived except in
writing.
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Binding On Assigns

88.  This Agreement shall be binding upon and inure to the benefit of the Parties and

their respective heirs, trustees, executors, administrators, successors and assigns.
No Prevailing Party

89.  No Party shall be considered a prevailing party for any purpose. Except as otherwise

provided for in this Agreement, each Party shall bear it’s or his own attorneys’ fees and costs.
Non-Signatories to Agreement

90. It is agreed that because the members of the Class are numerous, it is impossible or
impractical to have each member of the Class execute this Agreement. The Notice of Class
Settlement shall advise all Class Members of the binding nature of the Agreement, and the
Agreement shall have the same force and effect as if this Agreement were executed by each
member of the Class.

Counterparts

91.  This Agreement, and any amendments hereto, may be executed in any number of
counterparts, each of which when executed and delivered shall be deemed to be an original and all
of which taken together shall constitute but one and the same instrument. Fax, electronic, and PDF
signatures, including through DocuSign, shall be as valid as original signatures.

Plaintiff’s Agreement To Be Bound and Attorney Authorization

92. By signing this Agreement, Plaintiff, on behalf of the Class, aggricved employees
and himself, agrees to be bound by its terms and further agrees not to request to be excluded from
the Class or Settlement, and agrees not to object to any of the terms of the Agreement. Any request
for exclusion from the Settlement by Plaintiff or any objection by Plaintiff shall be void and of no
force and effect. The Parties and their counsel agree to fully cooperate with each other and use their
best efforts to effectuate the implementation of the Settlement. In the event the Parties are unable to
reach agreement on the form or content of any document needed to implement the Agreement, or on
any supplemental provisions that may become necessary to effectuate the terms of this Agreement,

the Parties will seek the assistance of the Hon. Michael A. Latin (Ret.) for resolution.
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Administration Costs if Settlement Fails
93. If the Settlement is not finally approved by the Court, voided or rescinded, any costs
incurred by the Settlement Administrator shall be paid equally by both Parties.
Final Order and Judgment

94.  Upon final approval of the Settlement, a Final Order and Judgment shall be entered

by the Court which shall, among other things:

) Grant final approval to the Settlement as fair, reasonable, adequate, in good faith and
in the best interests of the Class as a whole, and order the Parties to carry out the
provisions of this Agreement.

(i)  Adjudge that the Participating Class Members and those Class Members who have
failed to Opt Out of the settlement are conclusively deemed to have released
Defendant and the Released Parties from the Released Claims, as more specifically
set forth above.

(iiiy  Adjudge that the PAGA Group members are conclusively deemed to have released
Defendant and the Released Parties from all PAGA claims encompassed within the
Released Claims for the PAGA Period which arose during employment in a non-
exempt position in California.

(iv)  Prohibit and permanently enjoin each Class Member from pursuing in any fashion or
forum against Defendant or the other Released Parties any and all of the Released
Claims.

) Enter judgment in the Civil Action.

(vi)  Reserve continuing jurisdiction as provided herein.

Limitations on Disclosure
95.  Other than the necessary disclosure made to the Court, the LWDA, and in response
to inquiries by Class Members, Plaintiff, Participating Class Members, and Class Counsel and their
agents (including but not limited to the Settlement Administrator) agree to keep the facts of this

settlement, the terms of this Agreement and any attached documents, and their settlement
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negotiations confidential to the fullest extent possible, and that they will not disclose such
information to any third party, including the press or inclusion on any websites.

96.  The Parties and their counsel agree that they will not issue any press releases, initiate
any contact with the press, respond to any press inquiry, or have any communication with the press
about this case and/or the fact, amount or terms of the Settlement. As an absolute condition of this
Agreement, Plaintiff, Participating Class Members, and Class Counsel will not post (or cause to be
posted) anything on the internet, firm websites, biographies, marketing materials or any other
electronic forum or print publication disclosing the facts, the amount and terms of settlement, the
fact of settlement, this Agreement other than what is otherwise necessary and consistent with the
need for Court approval of the Settlement and notice to the Class. Plaintiff, Participating Class
Members, and Class Counsel will also not publicize or post anything regarding the facts, the
amount and terms of the settlement, the fact of settlement, this Agreement, except in relevant
submissions to a court or other judicial panel, but under no circumstances shall any such posting
reference any of the foregoing items. Nothing in this Agreement is intended to prohibit Cyxtera or
its affiliates, subsidiaries, or related entities from reporting the terms of this Agreement to their
shareholders, disclosing the terms of this Agreement in any SEC or other public filing, or otherwise
prohibiting it in any way from disclosing the fact of settlement or the terms of this Agreement as
they might deem proper as part of the operation of their businesses.

97.  Class Counsel shall submit this Agreement and the motion for preliminary approval
to the LWDA at the same time as they are submitted to the Court, as required by PAGA, and shall
transmit the Final Order and Judgement to the LWDA, as required by PAGA.

98.  This Agreement, the Settlement, and any proceedings or actions or negotiations in
connection therewith shall be deemed settlement communications covered by California Evidence
Code Sections 1152 and 1154, Federal Rule of Evidence 408, and any other similar provisions of
law, and shall not be construed as an admission of truth of any allegation or the validity of any

cause of action or claim asserted or of any liability therein.
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IN WITNESS WHEREOF, this Agreement is executed by the Parties and their duly

authorized attorneys, as of the day and year herein set forth.

June 29, 2021
Dated: June__, 2021

7/2/2021
Dated: June , 2021

@me PRISHD

DEVENDRA PRASAD

DEFENDANT CYXTERA TECHNOLOGIES,

INC.
Pocusigned by:
/

873460D6084CF470.
victor Semah

Its Chief Legal officer

By
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1 APPROVED AS TO FORM AND CONTENT
2 Dated: J une@ 2021 GAINES & GAINES, APLC
4 /\/
By a

5 Dantel E/Gaines

Attor for Plaintiff
6 DEVEXDRA PRASAD

July 2, 2021
7
Dated: June-----5-2021- HOLLAND & KNIGHT LLP

8
9 (\ //L/
10 By /

Christifia T. Tellado
1 Attorneys for Defendant

CYXTERA TECHNOLOGIES, INC.
12
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15
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17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT 1



SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA

DEVENDRA PRASAD, on behalf of himself CASE NO: 20CV373926

and all “aggrieved employees” pursuant to Labor

Code § 2698 et seq., NOTICE OF PROPOSED CLASS ACTION

CYXTERA TECHNOLOGIES, INC., a
Delaware corporation, and DOES 1 through 10,
inclusive,

SETTLEMENT AND FINAL APPROVAL

Plaintiffs,
HEARING

V.

Defendants.

YOU MAY BE ENTITLED TO RECEIVE MONEY FROM A SETTLEMENT

A California court authorized this notice. You are not being sued.

This is not a solicitation from a lawyer. This notice affects your rights. Please read it carefully.

You have received this Notice of Proposed Class Action Settlement because Cyxtera
Technologies, Inc. (“Cyxtera” or “Defendant”) records show you are what is called a “Class
Member” and therefore entitled to a payment from this class action settlement (“Settlement”).
Class Members are all individuals who are or were employed by Cyxtera as a non-exempt
employees in the State of California at any time from July 1, 2017 through June 1, 2021, This
Notice explains the proposed Settlement and informs you of your legal rights under that proposed
Settlement.

On [date of preliminary approval], Honorable Sunil R. Kulkarni, California Superior Court Judge
for the County of Santa Clara, granted preliminary approval of the class action Settlement and
ordered that all Class Members be notified of the Settlement.

The Settlement resolves a lawsuit over whether Cyxtera allegedly failed to pay all wages due,
including failed to properly pay and/or calculate overtime, sick time, and meal premium payments,,
as well as failed to timely issue wages upon separation of employment; and issue accurate and
complete wage statements. It avoids costs and risks to you from continuing the lawsuit; pays
money to Class Members; and releases Defendant from liability from the claims asserted in this

lawsuit.

Cyxtera strongly denies it engaged in any alleged unlawful conduct. Cyxtera asserts that it did
compensate its employees properly. Cyxtera further asserts it has and had during the Class Period
lawful wage and hour policies, practices and procedures. The Court has made no ruling on the
merits of Plaintiff’s claims.

Plaintiff and Cyxtera have agreed to settle this case on behalf of himself and the Class Members
in exchange for the Maximum Settlement Amount of $295,000. The Maximum Settlement
Amount includes: (1) Settlement Payments to Participating Class Members, (2) a $10,000
enhancement award to Plaintiff Devendra Prasad for his time and effort in pursuing this case and
in exchange for a general release of claims against Cyxtera; (3) Claims Administration Costs
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estimated to be no more than $5,000; (4) a $15,000 payment to the California Labor and Workforce
Development Agency for settlement of claims under the California Private Attorneys General Act
(“PAGA™); (5) subject to Court approval of an application for fees and costs, an award of up to
$98,333.33 in attorneys’ fees and up to $15,000 in litigation costs and expenses to Class Counsel
for investigating the facts, litigating the case, and negotiating the Settlement; and (6) Cyxtera’s
share of payroll taxes for the portion of the Settlement Payments allocated to wages. After
deducting the enhancement award to Plaintiff, the Claims Administration Costs, the payment to
the California Labor and Workforce Development Agency, attorneys’ fees and costs/expenses, and
payroll taxes, a total of approximately $146,666.67 will be available to Class Members who do
not opt out of the Settlement, while $5,000.00 shall be distributed to the “PAGA Group,” defined
as all non-exempt California employees who worked for Cyxtera from September 15, 2019
through June 1, 2021 (“PAGA Period”), based on their pro rata number of pay periods worked
during the PAGA Period.

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:

Do Nothing You do not need to take any action if you wish to receive your
Settlement Payment. If the Settlement is approved by the Court,
you will automatically be mailed a settlement check at the address
on file with the Settlement Administrator. If you move, you must
notify the Settlement Administrator of your new address.

Exclude Yourself Get no payment. This is the only option that allows you to ever be
part of any other lawsuit against Defendant about the legal claims
that were brought in this case.

Object Write to the Court about why you don’t like the settlement.

Go to a Hearing Ask to speak in Court about the fairness of the settlement. The
Final Fairness and Approval Hearing on the adequacy,
reasonableness, and fairness of the Settlement will be held at

__.m.on , in Department 1 of the
Santa Clara Superior Court, located at 191 North First Street, San
Jose, California 95113. You are not required to attend the Hearing,
but you are welcome to do so.

WHAT IS THIS LAWSUIT ABOUT?

On November 23, 2020, Plaintiff Devendra Prasad filed this lawsuit in the Santa Clara County

Superior Court (the “Lawsuit” or “Civil Action”). The Lawsuit, as amended, alleges violations of the
California Labor Code. The Lawsuit seeks to certify a class of all non-exempt California employees who
worked for Cyxtera from July 1, 2017 through June 1, 2021 (“Class Period”). The Lawsuit alleges that
Cyxtera failed to properly calculate the regular rate of pay, such that Cyxtera allegedly improperly used
that Class Members were not properly paid for overtime, sick time, and meal premium payments such that
Plaintiff and the Class Members were allegedly underpaid, in addition not being timely issued wages
during employment and upon separation of employment; and were not issued accurate and complete wage
statements. It seeks recovery of alleged unpaid wages, interest, statutory and civil penalties, attorneys’
fees and costs.
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Cyxtera strongly denies it engaged in any alleged unlawful conduct. Cyxtera asserts that it did
compensate its employees properly. Cyxtera further asserts it has and had during the Class Period lawful
wage and hour policies, practices and procedures. The Court has made no ruling on the merits of Plaintiff’s

claims.

Plaintiff entered into settlement discussions with Cyxtera in an attempt to resolve the disputed
claims in this case. On April 27, 2021, the parties negotiated a settlement on behalf of himself and the
Class Members with the assistance of a mediator. The parties’” agreement has been documented in a Class
Action Settlement Agreement (“Settlement Agreement™). The Court has only preliminarily approved the
Settlement Agreement. The Court will decide whether to give final approval to the Settlement at the Final
Fairness and Approval Hearing.

The lawyers for the Plaintiff (“Plaintiff’s Attorneys”) are:

Daniel F. Gaines, Esq.

Alex P. Katofsky, Esq.

Gaines & Gaines, APLC
27200 Agoura Road, Suite 101
Calabasas, CA 91301

Phone: (866) 550-0855

SUMMARY OF THE SETTLEMENT

A. Why is there a Settlement?

The Court did not decide in favor of Plaintiff or Defendant. Plaintiff believes he would have
prevailed on his claims at a trial. Defendant does not believe that Plaintiff would have won anything from
a trial. But there was no trial. Instead, both sides agreed to a settlement. That way, they all avoid the
costs, risks, and uncertainty of a trial. Plaintiff and Plaintiff’s Attorneys think the settlement is fair,

reasonable, and adequate and in the best interests of all Class Members.

B. Who is in the Settlement Class?

The Settlement encompasses a class composed all non-exempt employees who work or formerly
worked for Defendant within the State of California at any time from July 1, 2017 through June 1, 2021.

C. What does the Settlement provide?

1. Maximum Settlement Amount.

Defendant will pay $295,000 (the “Maximum Settlement Amount”) to settle the Lawsuit. The
following sums will be paid from the Maximum Settlement Amount: (1) $15,000 to the California Labor
and Workforce Development Agency; (2) Class Counsel’s attorneys’ fees in an amount set by the Court
not to exceed $98,333.33 and Class Counsel’s documented litigation costs in an amount set by the Court
not to exceed $15,000; (3) an enhancement award to the Class Representative set by the Court, not to
exceed $10,000, for his service in the Action; (4) a reasonable amount set by the Court to the settlement
administrator for administering the settlement, not to exceed $5,000; and (5) the employer’s share of
payroll taxes. The amount of the Maximum Settlement Amount remaining after these payments is the
“Net Settlement Amount.” A total of approximately $146,666.67 will be available to Class Members who
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do not opt out of the Settlement, which does not include the $5,000.00 that shall be distributed to the
PAGA Group.

2. Settlement Payment.

Your share of the Net Settlement Amount will be determined by the formula detailed in section E
below.

D. What Claims Are You Releasing To Get A Payvment?

Upon the Effective Date, Plaintiff and all Class Members who have not submitted a valid Request
for Exclusion (“Participating Class Members”) will be deemed to have fully, finally and forever released,
settled, compromised, relinquished, and discharged with respect to Defendant Cyxtera Technologies,
Inc., and past and present corporate affiliates, parents, subsidiaries, related entities, predecessors,
successors-in-interest, divested business and business units, including, but not limited to, Cyxtera
Communications, LLC, and the board members, officers, employees, agents, representatives, insurers
and attorneys of any of the same (the “Released Parties™), subject to Defendant’s full payment of the
Maximum Settlement Amount and the Court’s final approval of the Settlement, for all claims, rights,
demands, liabilities, causes of action, and theories of liability of every nature and description, whether
known or unknown, that were alleged against Defendant and/or any of the Released Parties, or which
could have been alleged based on the facts pled against them, arising out of, in connection with, or based
on the PAGA Letter or the Complaint and/or Amended Complaint in the Civil Action. These claims
include, but are not limited to, claims for failure to pay wages, failure to pay wages guaranteed or wages
at the agreed upon rate and/or failure to calculate wages due at the applicable statutory and/or regular rate
of pay or compensation, failure to pay sick pay or paid time off, failure to pay all wages due upon
termination, failure to pay waiting time penalties, failure to provide and/or maintain copies of accurate
itemized wage statements, failure to maintain records of hours worked and/or accurate payroll records,
damages, interest, costs or attorneys’ fees, and violations of any local, state or federal law, whether for
economic damages, non-economic damages, liquidated, or punitive damages, restitution, tort, contract,
equitable relief, injunctive or declaratory relief, that relate to all such claims accrued during the applicable
Class Period and arising from the facts that were alleged or could have been alleged based on the facts
set forth in the written notices sent to the Labor & Workforce Development Agency pursuant to California
Labor Code § 2699.3(a)(1) or the Complaint and/or Amended Complaint in the Civil Action, including,
but not limited to, claims under any common laws, contract, or any other federal, state, or local law
including the Fair Labor Standards Act (“FLSA”), the California Business & Professions Code Sections
17200, et seq. (“UCL”), including, but not limited to, claims asserted under the UCL predicated on
violations of any state and/or federal law, including the FLSA, Cal. Code of Regulations, Title 8, Sections
11000, ef seq., any other applicable Wage Order, the California Labor Code, and the California Private
Attorneys General Act of 2004, Labor Code Sections 2698, et seq., based on the claims alleged or that
could have been alleged based on the facts set forth in the written notices sent to the Labor & Workforce
Development Agency pursuant to California Labor Code § 2699.3(a)(1) or the Complaint and/or
Amended Complaint in the Civil Action. Notwithstanding the foregoing, the Released Claims does not
include any individual claim under the Section 16(b) of the FLSA, 29 U.S.C. § 216(b), as to a Class
Member who does not opt-in to the Settlement by cashing, depositing or endorsing his or her Settlement
Payment check, to the extent that opting-in is required to release such FLSA claims. (the “Released
Claims™).

Each Participating Class Member fully releases and discharges the Released Parties for the
Released Claims for any period between July 1, 2017 through June 1, 2021.
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E. How Is My Share Of The Settlement Calculated?

Each Participating Class Member shall receive an “Settlement Payment,” which is a portion of the
Net Settlement Amount.

Settlement Payments will be calculated and apportioned from the Net Settlement Amount based
on the Qualifying Workweeks a Participating Class Member worked during the Class Period. Specific
calculations of Settlement Payments will be made as follows:

(1) The Settlement Administrator will calculate the number of Qualifying Workweeks per
Participating Class Member during the Class Period based on records in Defendant’s possession, custody
or control. Defendant’s Workweek data will be presumed to be correct, unless a particular Class Member
proves otherwise to the Settlement Administrator by clear and compelling documentary evidence. The
Settlement Administrator shall investigate any dispute, requesting information from Defendant as
necessary, and make the final determination. The Settlement Administrator’s decision on all Workweek
disputes will be final and non-appealable. The Settlement Administrator will also calculate the total
number of Qualifying Workweeks for all Class Members (“Class Workweeks™).

2) To determine each Class Member’s “Settlement Payment” the Settlement Administrator
will use the following formula: Settlement Payment = (Net Settlement Amount + Total Participating
Qualifying Workweeks) x Qualifying Workweeks for each individual Participating Class Member.

For tax purposes, each Settlement Payment will be apportioned as follows: (a) 25% as alleged
unpaid wages (reported on an IRS Form W-2 and subject to applicable withholdings); and (b) 75% as
alleged penalties and interest (reported on an IRS Form 1099). All Settlement Payments paid to Class
Members will be subject to any applicable wage garnishments, liens, or other legally mandated treatment
as required by law.

Class Members should consult a tax advisor regarding the significance of how each Settlement
Payment is allocated between wages, penalties, and interest. This notice is not intended to provide legal
or tax advice. To the extent this notice or any of its attachments is interpreted to contain or constitute
advice regarding any United States or Federal tax issue, such advice is not intended or written to be used,
and cannot be used, by any person for the purpose of avoiding penalties under the Internal Revenue Code.

According to the records of Defendant, you worked | | Qualifying Workweeks while
employed in California from July 1, 2017 through June 1, 2021. Based on these Qualifying
Workweeks worked, you are entitled to a Settlement Payment of approximately §| ]. This
amount is subject to change based on the final ruling of the Court.



Please be advised that the individual data above is presumed to be correct unless you submit
documentation proving otherwise. If you disagree with the data. please submit an explanation and
evidence in support of your position to the Settlement Administrator at [Settlement Administrator address]
postmarked no later than 45 days after the date this Notice of Class Action Settlement was mailed to you.
In the event of a dispute, the Settlement Administrator will evaluate the evidence submitted by the Class
Member in consultation with Plaintiff’s Attorneys and counsel for Defendant and will make the final
decision as to the Settlement Payment to which the Class Member may be entitled, subject to judicial
review.

THE SETTLEMENT HEARING

The Court will conduct a final fairness hearing regarding the proposed settlement (the “Final
Settlement Hearing™) on , at a.m./p.m., in Courtroom 1, Judge
Sunil R. Kulkarni of the Santa Clara County Superior Court presiding, located at 191 North First Street,
San Jose, California 95113. The Court will determine: (i) whether the Lawsuit should be certified as a
class action for settlement purposes; (ii) whether the Settlement should be given the Court’s final approval
as fair, reasonable, adequate and in the best interests of the Class Members; (iii) whether the Participating
Class Members should be bound by the terms of the settlement; (iv) the amount of the attorneys’ fees and
costs to be awarded to Plaintiff’s Attorneys; (v) the amount that should be awarded to Plaintiff as an
enhancement award; and (vi) the amount that should be awarded as settlement administration costs. At
the Final Settlement Hearing, the Court will hear all properly filed objections, as well as arguments for
and against the proposed Settlement. You have a right to attend this hearing, but you are not required to
do so. You also have the right to hire an attorney to represent you, or to enter an appearance and represent
yourself.

WHAT ARE YOUR OPTIONS?

e OPTION 1-DO NOTHING AND PARTICIPATE IN THE SETTLEMENT

IF YOU TAKE NO ACTION IN RESPONSE TO THIS NOTICE, YOU WILL
AUTOMATICALLY RECEIVE YOUR SHARE OF THE SETTLEMENT IF IT IS APPROVED
BY THE COURT. YOU ARE NOT REQUIRED TO GO TO COURT OR PAY ANYTHING TO
THE LAWYERS IN THIS CASE. If you move, you must update your address with the Settlement
Administrator.

e OPTION2-OBJECT TO THE SETTLEMENT

If you wish to remain a Participating Class Member, but you object to the proposed Settlement (or
any of its terms) and wish the Court to consider your objection at the Final Settlement Hearing, you may
object to the proposed Settlement by submitting a Notice of Objection. The Notice of Objection must
include: (a) your full name, signature, address, telephone number, and the last four digits of your social
security number; (b) the dates you were employed by Defendant in California; (c) a written statement of
all grounds for the objection accompanied by any legal support for such objection; and (d) copies of any
papers, briefs, or other documents upon which the objection is based. You may also appear at the Final
Approval Hearing, either in person or through an attorney at your own expense. Any Notice of Objection
must be postmarked no later than [45 days after mailing].

If you choose this option, you may still be entitled to the money from the Settlement. You will
remain a Participating Class Member, and if the Court overrules your objections and approves the
Settlement, you will receive your Settlement Payment and will be bound by the terms of the Settlement in

-6-



the same way as Class Members who do not object, including being deemed to have released the Released
Claims. You cannot both object to the Settlement and exclude yourself. You must choose one option

only.

e OPTION3 - EXCLUDE YOURSELF FROM THE SETTLEMENT

You have a right to exclude yourself (“opt out”) from the Settlement, but if you choose to do so,
you will not receive any benefits from the proposed settlement. You will not be deemed to have released
any claims due to this Settlement or bound by a judgment in this case. You can opt out of the Class by
mailing a letter (“Request for Exclusion”) to the Settlement Administrator which must (a) state the Class
Member’s name, address, telephone number, and social security number; (b) state the Class Member’s
request to exclude himself or herself from the Settlement and to opt out of the Settlement; (c) be signed by
the Class Member or his or her lawful representative; and (d) be addressed and sent to the Settlement
Administrator and postmarked no later than [45 days after mailing].

Any Class Member who opts out and excludes themselves from the Settlement will still receive a
PAGA Settlement Payment as Class Members cannot opt-out of the PAGA Settlement.

ADDITIONAL INFORMATION

The above is a summary of the case and the Settlement. For more details, you may review the
pleadings, the Class Action Settlement Agreement, and the other papers filed in this case, which may be
examined at any time during regular business hours at the Office of the Clerk of the Santa Clara County
Superior Court, located at 191 North First Street, San Jose, California 95113.

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact Gaines &
Gaines, APLC at (866) 550-0855 or the Settlement Administrator at [address], [telephone number].

PLEASE DO NOT TELEPHONE THE COURT FOR INFORMATION ABOUT THIS
SETTLEMENT OR THE CLAIMS PROCESS.



