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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

JAMES PEVEY, as an individual and on 
behalf of all others similarly situated,  
 
  Plaintiffs, 
 
 vs. 
 
LUMBER CITY CORP., a California 
corporation d/b/a DIY HOME CENTER; 
and DOES 1 through 50, inclusive, 
 
  Defendants. 
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DECLARATION OF MAX W. GAVRON 

I, Max W. Gavron, declare as follows: 

1. I am an attorney at law duly admitted to practice before all courts in the State of 

California and am a member of the law firm of the Diversity Law Group, P.C., one of the 

attorneys of record for Plaintiffs James Pevey and Anne Peterson (together, “Plaintiffs”) in the 

above-entitled action. I have personal knowledge of the matters set forth herein, and if called 

upon as a witness to testify thereto, I could and would competently do so. 

CASE SUMMARY 

2. On May 21, 2020, James Pevey (“Pevey”) filed a notice with the LWDA 

alleging that Defendant violated Labor Code § 226(a), pursuant to Labor Code § 2699 (“Pevey 

PAGA Notice”). The Pevey PAGA Notice alleged that Defendant failed to identify the pay 

period start and end dates, as well as the applicable hourly rates of pay, on wage statements 

issued to employees. 

3. On June 2, 2020, Pevey filed an initial complaint in the Superior Court of the 

State of California, County of San Bernardino. Pevey’s initial complaint alleges causes of action 

for (1) violation of Labor Code § 226(a), and (2) violation of Labor Code § 2698, et seq. 

4. On September 1, 2020, Anne Peterson (“Peterson”) filed a notice with the 

LWDA alleging that Defendant violated Labor Code §§ 201-203, 226, and 226.7, pursuant to 

Labor Code § 2699 (“Peterson PAGA notice”). The Peterson PAGA notice alleged that 

Defendant failed to provide compliant rest periods and wage statements that identified accurate 

gross and net wages earned and pay period start and end dates to employees. 

5. On September 9, 2020, Peterson filed an initial complaint in the Superior Court of 

the State of California, County of El Dorado. Peterson’s initial complaint alleges (1) violation of 

Labor Code § 226.7; (2) violation of Labor Code § 226; (3) violation of Labor Code §§ 201-

203; and (4) violation of Business and Professions Code § 17200, et seq. 

6. On or about October 2, 2020, Peterson filed a first amended complaint Superior 

Court of the State of California, County of El Dorado. Peterson’s first amended complaint 

alleges violation of (1) Labor Code § 226.7; (2) violation of Labor Code § 226; (3) violation of 
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Business and Professions Code § 17200, et seq.; and (4) violation of the PAGA, Labor Code § 

2698, et seq. 

7. On January 29, 2021, Pevey and Peterson jointly filed a first amended complaint 

in the Superior Court of the State of California, County of San Bernardino. The joint first 

amended complaint adds Peterson as a plaintiff to the action and alleges, among other things, 

(1) violation of Labor Code § 226.7; (2) violation of Labor Code § 226; (3) violation of 

Business and Professions Code § 17200, et seq.; and (4) violation of the PAGA, Labor Code § 

2698, et seq. The joint first amended complaint also adds individual causes of action brought 

by Peterson under the FEHA. Separately, Peterson dismissed her action in the El Dorado 

County Superior Court without prejudice after the filing of the First Amended Complaint. 

8. On or about March 10, 2021, Peterson filed a supplemental PAGA notice 

alleging that Defendant violated Labor Code §§ 201-203, 226, 226.7, 512, 1174, 1198, 1199. 

Peterson’s supplemental PAGA notice alleged that Defendant failed to provide compliant meal 

periods and maintain accurate time records. 

9. On April 16, 2021, Plaintiffs moved for leave to file a Second Amended 

Complaint, which alleged additional claims premised on the California Supreme Court’s holding 

in Donohue v AMN Services, LLC, 2021 WL 728871 (Feb. 25, 2021).  On June 17, 2021, the 

Court granted Plaintiffs’ Motion for Leave.   

10. On July 23, 2021, Plaintiffs filed the operative Second Amended Complaint in 

this action (the “Complaint”). The Complaint alleges (1) violation of Labor Code § 226.7; (2) 

violation of Labor Code §§ 226.7 and 512; (3) violation of Labor Code § 226; (4) violation of 

Business and Professions Code § 17200, et seq.; (5) violation of the PAGA, Labor Code § 

2698, et seq.; as well as Peterson’s individual claims under the FEHA. Peterson’s FEHA 

Claims have been separately settled through an Individual Settlement Agreement and Release, 

which contains a confidentiality provision. As alleged in the Complaint, Plaintiffs seek to 

represent the Class Members and other aggrieved employees. Plaintiffs further seek damages, 

penalties, interest, attorneys’ fees, and costs. 

11. Following the filing of the complaint, the Parties engaged in formal and informal 
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discovery. Pevey propounded requests for production of documents and interrogatories, to which 

Defendant responded. Defendant propounded requests for production of documents and 

interrogatories to Plaintiffs. Defendant also produced documents including Plaintiffs’ personnel 

files, Defendant’s employee handbook, its meal and rest period policies, copies of wage 

statements issued to putative class members, schedules, and other documents. This information 

allowed my office to conduct a full damage analysis. 

MEDIATION 

12. On December 2, 2020, the Parties engaged in an all-day mediation session with 

neutral Steven G. Pearl, Esq. Although the Parties did not reach an agreement at the mediation, 

they continued to engage in arm’s length negotiations over the course of several months, and 

continued litigating, including Plaintiff’s Motion for Leave to file a Second Amended Complaint. 

The Parties ultimately reached an agreement in principle with the assistance of the mediator and 

finalized the terms of the agreement in attached the Joint Stipulation of Class Action Settlement. 

SUMMARY OF THE SETTLEMENT TERMS 

13. The terms of the class-wide settlement are set forth in the Joint Stipulation of 

Class Action Settlement (the “Settlement Agreement”). A true and correct copy of the Settlement 

Agreement is attached hereto as Exhibit A. 

14. The proposed Class consists of “all current and former non-exempt employees of 

Defendant in the State of California who earned wages at any time between April 6, 2016, 

through July 31, 2021,” and the proposed Exempt Class consists of “all current and former 

exempt employees of Defendant in the State of California who earned wages at any time 

between April 6, 2018, through July 31, 2021.” See Settlement Agreement ¶¶ 3, 4. Class 

Members do not need to do anything should they wish to receive their share of the settlement 

funds. If a Class Member does not wish to take part in this settlement and be bound by the 

release, he or she must submit an exclusion request. Id. ¶ 70. 

15. The Settlement Agreement provides for One Million One Hundred Eighty 

Thousand Dollars ($1,180,000.00) as the Gross Settlement Amount. Settlement Agreement ¶ 19. 

The Net Settlement Amount, calculated after deduction of attorneys’ fees, costs, Class 
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Representative Enhancement Payment, payment to the LWDA, and Settlement Administration 

Costs, shall be distributed to Participating Class Members. Participating Class Members who do 

not opt-out of the settlement will be awarded a portion of the Net Settlement Amount on a pro-

rata basis, based upon the number of pay periods each respective Participating Class Member 

worked during the Class Period. 

16. As part of the Settlement Agreement, Defendant does not object to Plaintiffs’ 

Counsel’s request for attorney’s fees up to one-third of the Gross Settlement Amount—i.e., the 

sum of Three Hundred Ninety-Three Thousand Three Hundred Thirty-three Dollars and Thirty-

Three Cents ($393,333.33), plus up to Twenty-Five Thousand Dollars ($25,000.00) for 

reimbursement of litigation costs. Id. ¶ 54. Also, as part of the Settlement Agreement, Defendant 

does not object to Plaintiffs’ request for an enhancement payment of Ten Thousand Dollars 

($10,000.00) to each Plaintiff. Id. ¶ 55. 

17. Finally, the Settlement Agreement provides for the payment of the Settlement 

Administrator for the administration of this current settlement. The Parties have received a quote 

from Phoenix Settlement Administrators for a fee of approximately Eleven Thousand Five 

Hundred Dollars ($11,500.00) to administer the settlement. Id. ¶ 56. 

18. After deducting the amounts listed above, it is estimated that the Net Settlement 

Amount of $673,916.67 will be distributed to the Class.  

POTENTIAL STATUTORY AND CIVIL PENALTIES 

19. I was able to estimate the potential damages and penalties based on the data and 

documents provided by Defendant, including the number of current and former putative class 

members during the Class Period and the Exempt Class Period at issue, the number of wage 

statements at issue, the hourly rates of pay during the Class Period, and information regarding 

the number of former employees and shifts worked by putative class members. 

20. Based on the class data provided by Defendant, Plaintiffs estimated that 

Defendant would face potential liability of up to approximately $16 million for Plaintiffs’ class 

and PAGA claims if Plaintiffs succeeded at trial. Specifically, the breakdown for the 

damages/penalties for each class claim is as follows: 
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• $1.85 million in waiting time penalties for unpaid meal and rest period premiums, 

calculated based on payroll data provided by Defendant for approximately 529 former 

employees with an average rate of pay of approximately $14.61; 

• $2.39 million of premium pay owed for missed or rounded meal periods, calculated based 

on an average pay rate of Class Members’ of $14.61, over 327,088 shifts at issue during 

the Class Period, and assuming 50% violation rate given Defendant’s rounding policy; 

• $2.39 million of premium pay owed for missed rest periods, calculated based on an 

average pay rate of Class Members’ of $14.61, over 327,088 shifts during the Class 

Period, which assumes a 50% violation rate; 

• $4.41 million for Labor Code § 226(e) penalties for wage statement violations for non-

exempt employees based on 44,130 wage statements issued during the Class Period, and 

$327,300 for Labor Code § 226(e) penalties for wage statement violations for exempt 

employees based on 3,273 wage statements issued during the Exempt Class Period.   

This amounts to a total of approximately $11.37 million if Plaintiffs were to prevail on all the 

class claims, including the Court awarding waiting time penalties.  

21. With respect to potential liability of Plaintiffs’ PAGA claims, Plaintiffs estimated 

that Defendant could face civil penalties of up to $4.7 million in PAGA penalties premised on 

47,403 pay periods, assuming that the Court did not “stack” penalties.1 

22. Based on the damages and penalties above, the collective total amount of class 

and PAGA recovery is approximately $16 million. 

23. Defendant denies liability as to all of Plaintiffs’ claims and it has raised several 

defenses that presented risk. In this regard, Defendant asserts that it has maintained lawful 

policies and practices in place throughout the class period in relation to Plaintiffs’ claims, 

including that it has provided opportunities to take meal and rest periods and that its meal and 

 

1 Plaintiff’s damages analysis, for purposes of settlement, contemplated a single penalty awarded 
per pay period, regardless of the number of alleged Labor Code violations, given that some of 
Plaintiffs’ claims were premised on California Supreme Court precedent handed down during the 
midst of this case.   
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rest period policies and practices were facially compliant. Defendant also contends that Plaintiffs 

cannot prove willfulness and thus it would not be subject to waiting time penalties under Labor 

Code § 203. Defendant further maintains that it would be unjust for the Court to award 

maximum PAGA penalties as it has made good faith efforts to comply with the Labor Code.  

24. Defendant argued that waiting time penalties are not available in this case because 

of the Court of Appeal’s ruling in Naranjo v. Spectrum Sec. Servs., Inc., 40 Cal. App. 5th 444, 

474 (2019), as modified on denial of reh'g (Oct. 10, 2019), petition for review granted, 455 P.3d 

704 (2020).  There, the court held that waiting time penalties are not available where they are 

derivative of another alleged violation of the Labor Code.  The Court of Appeal’s holding is 

currently being reviewed by the California Supreme Court.  This further impacted the evaluation 

and increased the uncertainty surrounding the potentially available penalties.  Further supporting 

its position, Defendant argued, was the timing of the decision by the California Supreme Court in 

Donohue.  Because the decision came down during the pendency of this lawsuit, Defendant 

argued that waiting time penalties were not appropriate because its alleged violations were not 

willful or intentional, and that Donohue should not be applied retroactively in any event.  If 

Defendant were successful in these arguments, it would drastically reduce the potentially 

available penalties. 

25. Although Plaintiffs believe in the merits of the alleged claims and maintains that 

there is no reason for reducing PAGA penalties, Plaintiffs are aware that Defendant may raise 

defenses to the claims and further with respect to the reduction of PAGA penalties and that it 

could be persuasive to the Court. Thus, even if Plaintiffs were to successfully prove their claims 

at trial, there is a possibility that the Court may only award a small percentage of PAGA 

penalties, as the Court has discretion to do so. Pursuant to Labor Code § 2699(e)(2), the Court 

can decline to award PAGA penalties where “if, based on the facts and circumstances of the 

particular case, to do otherwise, would result in an award that is unjust, arbitrary and oppressive, 

or confiscatory.” 

26. Under the facts of this case, I appreciate the risk that Defendant could present a 

persuasive argument to reduce the amount of PAGA penalties at trial. For example, in Fleming v. 
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Covidien, Inc., 2011 U.S. Dist. LEXIS 154590 (C.D. Cal. Aug. 12, 2011), while the plaintiff 

ultimately prevailed in a PAGA trial predicated on a violation of Labor Code section 226(a), i.e., 

inaccurate wage statements, the Court assessed only 17% of the maximum penalties— and this 

was after finding liability at trial. Similarly, Judge Carville of the Alameda Superior Court in the 

matter of Parr v. Golden State Overnight, Alameda Superior Court Case No. RG12618103, 

assessed PAGA penalties upon Defendant of approximately 7% of the total maximum 

penalties—again, this was only after plaintiff had prevailed at trial. In one recent California 

Court of Appeal case, a trial court’s reduction of PAGA penalties by 90% was upheld.  

Carrington v. Starbucks, 30 Cal. App. 5th 504, 529 (2018). 

27. The Gross Settlement Amount was premised with these risks above in mind, 

associated with the possibility of the Court significantly reducing Plaintiffs’ PAGA penalties, 

along with other attendant risks, even if Plaintiffs were to prevail at trial. 

28. Although Plaintiffs believe that a class can be certified, Plaintiffs also believe in 

the fairness of the settlement that is based on factoring in the uncertainty and risks to Plaintiffs 

involved in not prevailing on one or more of the causes of action or theories alleged in the 

operative Complaint, the possibility of non-certification, and the potential for appeals. 

29. Assuming that the Court assessed PAGA penalties of approximately 10% of the 

total maximum, the PAGA penalties at issue would be roughly $440,000. 

30. Here, the Gross Settlement Amount is fair and reasonable as it is approximately 

7.3% of the potential recovery of Plaintiffs’ class and PAGA claims if Plaintiffs were to fully 

succeed at trial. 

31. Based on my own independent investigation and evaluation, I am of the opinion 

that settlement for the consideration and on the terms set forth in the Joint Stipulation of Class 

Action Settlement is fair, reasonable, and adequate and is in the best interests of the Class and 

Defendant in light of all known facts and circumstances, and the uncertainty and risks to 

Plaintiffs involved in not prevailing on one or more of the causes of action or theories alleged in 

the operative Complaint, the possibility of non-certification, and the potential for appeals. 

THE SETTLEMENT IS FAIR, REASONABLE, AND ADEQUATE 
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32. From the inception of the case, Class Counsel has zealously represented the 

interests of the Class. The settlement was obtained for the benefit of the Class, as opposed to the 

individual Class Representatives. 

33. The Settlement Agreement calls for the Net Settlement Amount (calculated after 

deduction of attorneys’ fees, costs, Class Representative Enhancement Payment, LWDA 

payment, and Settlement Administration Costs) to be paid to all Class Members. Based on an 

estimated Net Settlement Amount of $673,916.67, Class Members will be entitled to recover, 

based on a raw average, approximately $725.42. 

34. The amount any Class Member will be entitled to recover will be greater or lower, 

depending on the number of pay periods each respective Participating Class Member worked 

during the Class Period, with some entitled to receive more, and others less. This is fair, as it 

directly allocates greater recovery to individual Class Members who have allegedly suffered 

greater harm. The amount may also vary depending on the number of timely Requests for 

Exclusion received by the Settlement Administrator. 

35. Additionally, the scope of the release is appropriately limited. As a condition of 

participating in this settlement, Class Members release “a. All claims, including penalties, costs, 

and attorneys’ fees related thereto, that could have been brought under the factual allegations 

made in the operative Complaint, including but not limited to violations of Labor Code §§ 201-

203, 226, 226.7, 512, and 2698, et seq. and Business and Professions Code § 17200, et seq., that 

accrued from April 6, 2016, through July 31, 2021; b. All claims for penalties under the 

California Labor Code Private Attorneys General Act of 2004, including costs and attorneys’ 

fees related thereto, predicated on the violation of Labor Code §§ 201-203, 226, 226.7, and 512, 

based on the facts as alleged in the operative Complaint that accrued from April 6, 2016, through 

July 31, 2021.” Settlement Agreement ¶¶ 28, 80. This release is appropriately limited, as it only 

applies during the time period of April 6, 2016, through July 31, 2021, and only applies to the 

claims alleged.  

36. In addition, members of the Exempt Class shall waive and release “a. All claims, 

including penalties, costs, and attorneys’ fees related thereto, that could have been brought under 
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the factual allegations made in the operative Complaint for violations of Labor Code § 226, and 

2698, et seq. that accrued from April 6, 2018, through July 31, 2021; b. All claims for penalties 

under the California Labor Code Private Attorneys General Act of 2004, including costs and 

attorneys’ fees related thereto, predicated on the violation of Labor Code § 226, based on the 

facts as alleged in the operative Complaint that accrued from April 6, 2018, through July 31, 

2021.” Settlement Agreement ¶¶ 29, 80. 

37. I believe that Plaintiffs and the Class could prevail at trial. However, I also 

believe in the fairness of the settlement, which is based on factoring in the inherent risks in 

drawn-out litigation and the specific risks that a class might not be certified and/or that Plaintiffs 

could fail to establish liability. Moreover, as Defendant adamantly denies that it should be liable 

for the full extent of the penalties, there is a possibility that Plaintiffs and the Class would be 

awarded fewer or no penalties at trial. 

38. Thus, after taking into account sharply disputed legal issues involved in this 

litigation, the risks associated with further prosecution, delays caused by potential appeals, and 

the substantial benefits to be received pursuant to the Settlement Agreement, I believe that the 

proposed settlement is fair, reasonable, and adequate and is in the best interests of the Class. 

ATTORNEY EXPERIENCE 

39. Class Counsel has a great deal of experience in wage and hour class action 

litigation and has been approved as class counsel in a number of class actions. My co-counsel 

and I can and will adequately represent the Class Members in this action. I have no conflicts with 

the Class and will adequately represent the Class. 

40. I have spent significant time researching and pursuing the claims that have been 

alleged in this action. Based on my review of all the information, and based on my experience in 

class action litigation, I believe this settlement to be fair, adequate, and reasonable.  

41. Any remaining monies from uncashed settlement checks will be distributed to 

Legal Aid at Work. Plaintiffs’ counsel does not have any relationship or connection with or to 

Legal Aid at Work. 

42. I am one of the primary attorneys on this matter. My qualifications are as follows: 
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I received a full-tuition scholarship, and graduated from Southwestern Law School in 2013, 

magna cum laude. I was in the top 5% of my class. During my time at Southwestern, I was a 

Notes and Comments Editor on the Southwestern Law Review. I also received awards for 

achieving the highest grade in my class in several courses. In 2012, I was a full-time extern, at 

the United States District Court for the Central District. Immediately after law school, I taught 

several courses at Southwestern, including Principles of Legal Analysis and Legal Methods. I 

taught those courses for approximately four years. 

43. I practiced civil litigation at Haight Brown & Bonesteel LLP from approximately 

September 2013, through January 2016. I was third-chair in a federal court jury trial that resulted 

in a defense verdict in our client’s favor on a $21 million commercial breach of contract dispute. 

I also regularly litigated cases across the civil litigation spectrum, including employment matters. 

44. From February 2016, through Fall 2017, I practiced at the international law firm 

of Arnold & Porter, which had recently merged with Kaye Scholer, LLP. I defended Fortune 50 

companies in Multi-District Litigation primarily in the product liability sphere. I also 

successfully drafted an appellate brief in the Ninth Circuit resulting in the reversal of a summary 

judgment decision regarding trade secret issues, in addition to working in several other practice 

groups. 

45. From September 2017, through September 2018, I served as a law clerk to a 

Judge sitting on the United States District Court, Central District of California. I regularly 

prepared bench memoranda, on cases involving all types of civil litigation, including regularly 

working on wage and hour class actions. 

46. I am currently an associate at the law firm Diversity Law Group, P.C., an 

employment law firm that has handled numerous wage and hour class and individual actions, on 

both plaintiff and defense sides. My current practice focuses on employment matters involving 

both class actions, and single plaintiffs. The firm currently has cases in the Los Angeles Superior 

Courts, the Orange County Superior Courts, the San Diego County Superior Courts, and the 

United States District Courts for the Central, Northern, and Eastern Districts of California. I am 

currently handling numerous wage and hour class action lawsuits with the firm, including, but 



 

12 
 

DECLARATION OF MAX W. GAVRON IN SUPPORT OF PLAINTIFFS’ MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION SETTLEMENT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

not limited to: Agar v. Sensient Natural Ingredients, LLC (Case No. CV-19-001906, Stanislaus 

County Superior Court); Cunningham, et al. v. Diverse Business Solutions (Case No. 

CIVDS1817095, San Bernardino County Superior Court); Heredia v. Eddie Bauer LLC (Case 

No. 16CV300475, United States District Court, Northern District of California); Parsons v. 

Estenson Logistics, LLC (Case No. 34-2019-00252929, Sacramento County Superior Court); and 

Coronel v. Pinnacle Agriculture (Case No. 18CV004287, Monterey County Superior Court). 

47. On June 14, 2019, I argued two related cases in front of the Ninth Circuit Court of 

Appeals. One of them was Rodriguez v Nike Retail Service Inc., Case No. 17-16866. On June 28, 

2019, the Ninth Circuit issued a published decision, reversing and remanding in favor of our 

clients. Rodriguez v. Nike Retail Servs., Inc., 928 F.3d 810 (9th Cir. 2019). 

48. I have also assisted the firm in numerous wage and hour class action mediations. 

49. My co-counsel and I will adequately represent the Class Members in this action. 

Plaintiffs’ counsel have and will zealously represent Plaintiffs and the Class and pursue this 

lawsuit to its conclusion. 

50. I have no conflicts with the Class and will adequately represent the Class. 

51. Attached as Exhibit A is a true and correct copy of the signed Settlement 

Agreement in this matter. A copy of the proposed notice to be sent to Class Members is attached 

to the Stipulation as Exhibit A to the Settlement Agreement. 

NOTICE TO THE LWDA 

52. Concurrent with the filing of the Motion for Preliminary Approval of Class 

Action Settlement, my office uploaded the Motion and Settlement Agreement to the LWDA’s 

website. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on this 27th day of October 2021, at Los Angeles, California. 

 
_________________________________ 

      Max W. Gavron 



 
 
 
 
 

 
 
 

EXHIBIT A 
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QUESTIONS?  CALL TOLL FREE 1-800-_____ 

James Pevey v. Lumber City Corp. 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN BERNARDINO 

(CASE NO. CIVDS2010240) 
 

NOTICE OF CLASS ACTION SETTLEMENT (“NOTICE”) 
 

IF YOU ARE A: 
• CURRENT OR FORMER CALIFORNIA NON-EXEMPT EMPLOYEE OF LUMBER CITY CORP. 

(“LUMBER CITY”) AND YOU EARNED WAGES AT ANY TIME FROM APRIL 6, 2016, 
THROUGH JULY 31, 2021 (the “Class”); or 

• CURRENT OR FORMER EXEMPT EMPLOYEE OF LUMBER CITY WHO EARNED WAGES AT 
ANY TIME BETWEEN APRIL 6, 2018, THROUGH JULY 31, 2021 (the “Exempt Class”); 
 

YOU MAY BE ELIGIBLE TO RECEIVE MONEY AS PART OF A SETTLEMENT 
 

The San Bernardino County Superior Court (“Court”) authorized this Notice to be sent by Phoenix Settlement 
Administrators (“Settlement Administrator”). This is not an advertisement.  This is not a solicitation from a 

lawyer. 
 

«BarcodeString» 
SIMID  «SIMID» 
ATTN: «FirstName» «LastName» 
«Address1» «Address2» 
«City» «Abbrev»  «Zip» 

YOU ARE ESTIMATED TO RECEIVE 
APPROXIMATELY 
$«MERGED_EstSettAmnt_CALC» 
THROUGH THIS CLASS ACTION 
SETTLEMENT  

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS LAWSUIT 

You Can DO NOTHING 

You will receive a payment from the settlement. If you do nothing, you 
continue your participation in this lawsuit, and you will be impacted by the 
outcome of this case.  You will receive a settlement payment; however, you 
will lose any rights to sue LUMBER CITY separately for the same legal 
claims made in the lawsuit. The estimated amount of your settlement 
payment is shown above. To receive your settlement payment, all you need 
to do is keep the Settlement Administrator informed of your current mailing 
address. Once the Court grants final approval of the settlement, the 
Settlement Administrator will mail your check to the address on file for you. 

You Can ASK TO BE 
EXCLUDED FROM THE 
SETTLEMENT 
(Deadline: _________, 2021) 

If you ask to be excluded from the settlement, you will get no payment from 
the settlement, aside from the “PAGA Amount” (described below), but you 
will keep any rights to sue LUMBER CITY separately for the same legal 
claims made in this lawsuit other than penalty claims premised on 
Califonria’s Private Attorney General Act, Labor Code § 2698, et seq.  

You Can OBJECT TO THE 
SETTLEMENT 
(Deadline: ________, 2021) 

If you do not like the settlement, you can send a written objection to the 
Settlement Administrator by the deadline or personally appear at the final 
approval hearing. If your objection is overruled by the Court, you will still 
be bound by the terms of the settlement and will receive a settlement 
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payment.  Important: If you object to the settlement, you cannot also ask 
to be excluded. 

 

THESE RIGHTS AND OPTIONS—AND THE DEADLINES TO EXERCISE THEM—ARE 
EXPLAINED IN THIS NOTICE. 

The Court is in charge of this lawsuit and still has to decide whether to approve the settlement. Payments will be 
made if the Court approves the settlement and after appeals, if any, are resolved. Please be patient. 

1. Why Should You Read this Notice? 

You should read this Notice because you may be entitled to money from a class action settlement. 

2. What is this Lawsuit About? 

In the lawsuit, the Plaintiffs allege that LUMBER CITY failed to provide full and complete meal and rest periods, 
provide accurate wage statements, and pay all wages owed upon separation of employment in violation of 
California Labor Code sections 201-203, 226(a), 226.7, 512, and 2698, et seq., and engaged in unfair business 
practices in violation of Business and Professions Code section 17200, et seq. LUMBER CITY denies the 
allegations in the lawsuit and denies it has engaged in any wrongdoing.  LUMBER CITY asserts that it complied 
with all legal requirements, but is resolving this action in order to avoid the risk and costs of further legal 
proceedings.  

3. Why is this a Class Action? 

This lawsuit is a class action. In a class action, one or more persons, called a class representative (in this case, 
James Pevey and Anne Peterson), sue on behalf of people who allegedly have similar claims. All these people are 
a class or class members. One case resolves the issues for all class members, except for those who exclude 
themselves from the class. The San Bernardino County Superior Court is in charge of the case. The lawsuit is 
known as James Pevey v. Lumber City Corp., Case No. CIVDS2010240. 

4. Why is There a Settlement? 

The Court did not decide in favor of Plaintiffs or LUMBER CITY. Plaintiffs think they could have won at trial. 
LUMBER CITY thinks that it would have won at trial. But there was no trial. Instead, both parties agreed to a 
settlement. That way, they avoid the risks and cost of litigation, and the individuals potentially affected will get 
compensation. The class representatives and the attorneys think the settlement is best for class members. 

5. How Do I Know If I Am Part of the Settlement? 

The Court has decided that the following individuals are class members: all current and former non-exempt 
employees of Defendant in the State of California who earned wages at any time between April 6, 2016, through 
July 31, 2021 (the “Class”), and all current and former exempt employees of Defendant in the State of California 
who earned wages at any time between April 6, 2018, through July 31, 2021 (the “Exempt Class”). If you received 
this Notice you are a member of the Class or Exempt Class. 
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6. What Does the Settlement Provide? 

The proposed settlement provides for a cash payment by LUMBER CITY in the amount of $1,180,000.00 to fully 
and finally resolve all claims in the lawsuit (referred to as the “Gross Settlement Amount”). The total amount to 
be distributed to class members who can be located, and who do not exclude themselves from the settlement, will 
be the Gross Settlement Amount minus the following (the “Net Settlement Amount”): (a) settlement 
administration costs not to exceed $11,500.00; (b) class representative enhancement award to Plaintiffs not to 
exceed $10,000.00 each  ($20,000.00 total) for their work and efforts in prosecuting this cases, and for undertaking 
the risks of costs (in the event the outcome was not favorable); (c) Class Counsel’s attorneys’ fees not to exceed 
$393,333.33; (d) Class Counsel’s actual litigation costs and expenses as supported by declaration not to exceed 
$25,000.00; and (e) payment of $56,250.00 to the Labor and Workforce Development Agency. Class Counsel’s 
attorneys’ fees and costs remain subject to Court approval. 

The proposed settlement also provides that a portion of the penalties allocated to the claims brought under the 
Private Attorneys General Act (“PAGA”), Cal. Labor Code § 2698, et seq., will be distributed to class members 
even if they request exclusion.  The “PAGA Amount” will be 25% of the total amount allocated for the satisfaction 
of claims for civil penalties under the PAGA, currently estimated to total Eighteen Thousand Seven Hundred 
Fifty Dollars ($18,750.00). 

Part of the proposed settlement permits LUMBER CITY to pay the the Gross Settlement Amount over six months 
in six equal payments of One Hundred and Ninety-Six Thousand Six Hundred and Sixty-Six Dollars and Sixty-
Seven Cents ($196,666.67).    

No portion of the Net Settlement Amount will be returned to LUMBER CITY under any circumstances.  Instead 
any unclaimed portions will be distributed to a charitable organization. 

7. How Much Will My Payment Be? 

Your estimated share of the settlement is shown on the first page of this notice.  The amount you are to receive is 
based on the number of applicable pay periods you worked during the period of April 6, 2016, through July 31, 
2021 if you are part of the Class, and between April 6, 2018, through July 31, 2021, if you a part of the Exempt 
Class.  

Based upon LUMBER CITY’s records, you are a member of the [Class/Exempt Class]. Based thereon, the number 
of pay periods you worked during the relevant time period for your class is determined to be **. If this information 
appears correct, you do not need to do anything further to receive your settlement payment. If you disagree with 
the number of pay periods, see below (Question 9).] 

8. How Do I Receive a Payment? 

To qualify for payment, you need not do anything. The Settlement Administrator will mail you a check within 
approximately forty-five days after the Court enters a judgment based on this settlement, but possibly later 
depending on whether there is any appeal of the judgment entered by the Court. 

9. What If I Believe the Information is Inaccurate? 

If you believe the number of pay periods you worked is inaccurate, you may dispute it by sending a letter to 
[Settlement Administrator] __________________ [ADMINISTRATOR’S ADDRESS] no later than 
____________, 2021. Be sure to include your name, address, telephone number, last four digits of your Social 
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Security Number, and a statement as to what and why you are disputing. Also attach a copy of any documentation 
you want to include to support your dispute. 

10. What Am I Giving Up to Receive a Settlement Payment? 

Unless you request to be excluded from the settlement, you remain a part of the settlement class, and that means 
you cannot sue, continue to sue, or be part of any other lawsuit against LUMBER CITY or the other Released 
Parties for any legal claims based on the subject matter of this settlement.  Specifically, you will be giving up or 
“releasing” the claims summarized below, as fully defined within the Parties’ Settlement Agreement. 

[Class 

 All claims, including penalties, costs, and attorneys’ fees related thereto, that could have been brought 
under the factual allegations made in the operative Complaint, including but not limited to violations of 
Labor Code §§ 201-203, 226, 226.7, 512, and 2698, et seq. and Business and Professions Code § 17200, 
et seq., that accrued from April 6, 2016, through July 31, 2021. 

 All claims for penalties under the California Labor Code Private Attorneys General Act of 2004, including 
costs and attorneys’ fees related thereto, predicated on the violation of Labor Code §§ 201-203, 226, 226.7, 
and 512, based on the facts as alleged in the operative Complaint that accrued from April 6, 2016, through 
July 31, 2021.]  OR 

[Exempt Class 

• All claims, including penalties, costs, and attorneys’ fees related thereto, that could have been brought 
under the factual allegations made in the operative Complaint for violations of Labor Code § 226, and 
2698, et seq. that accrued from April 6, 2018, through July 31, 2021. 

• All claims for penalties under the California Labor Code Private Attorneys General Act of 2004, including 
costs and attorneys’ fees related thereto, predicated on the violation of Labor Code § 226, based on the 
facts as alleged in the operative Complaint that accrued from April 6, 2018, through July 31, 2021.] 

 

11. How Do I Exclude Myself from the Settlement? 

To exclude yourself from the settlement (also referred to as “opt-out”), you must mail a letter to the Settlement 
Administrator saying that you want to be excluded from the James Pevey v. Lumber City Corp. settlement. 

Be sure to include your name, address, telephone number, last four digits of your Social Security Number, and 
your signature. You must mail your exclusion letter postmarked no later than __________, 2021, to the Settlement 
Administrator at *****. 

If you submit a timely and valid “opt-out” request, you will no longer be a member of the class and you will not 
receive any money from the settlement (except for that portion of the settlement allocated to PAGA penalty 
payments – i.e., the PAGA Amount), or be able to object to the settlement, but you will not be legally bound by 
anything that happens in this lawsuit. You will keep any rights to sue (or continue to sue) LUMBER CITY in the 
future for the same legal claims made in this lawsuit, at your own expense, and with the exception of . 

12. How Do I Tell the Court that I Don’t Believe that the Settlement is Fair? 
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As a class member, you can object to the settlement if you believe that the settlement is unfair or inadequate. You 
can give reasons why you think the Court should not approve the settlement. If you object and follow the 
procedures set out in this section, your objection will be considered. 

If you decide to object to the proposed settlement, you may do so in writing to the Settlement Administrator. 
Upon the submission of your objection, you may then also appear at the final approval hearing for the settlement, 
either in person or through an attorney at your own expense. (See Question 14.) Regardless of whether you 
submitted a timely written objection to the Settlement Administrator, you may appear in person at the final 
approval hearing in order to object. 

All written objections should be signed by you and should include: (1) your full name, address, and telephone 
number; (2) a written statement of the basis for your objection; and (3) any copies of papers, briefs, or documents 
upon which the objection is based. You must mail your objection postmarked no later than __________, 2021, to 
the Settlement Administrator at Settlement Administrator at *****.  

13. What is the Difference Between Objecting and Excluding? 

Objecting is simply telling the Court that you don’t like something about the settlement. You can object only if 
you stay in the class. Excluding yourself, on the other hand, is telling the Court that you don’t want to be part of 
the class. If you exclude yourself, you have no basis to object because the case no longer affects you. However, 
if you file an objection, you will still receive settlement benefits under the settlement if it is approved by the 
Court.  If the Court approves the settlement, you will receive your portion of the PAGA Amount regardless of 
whether you object or exclude yourself.  

14. Do I Have a Lawyer in this Case? 

The Court decided that the law firms of Diversity Law Group, Polaris Law Group, and David Lee LAW, all of 
which represent the Plaintiffs, are also qualified to represent you and all class members. You will not be charged 
for these lawyers. These law firms are referred to as “Class Counsel.” If you want to be represented by your own 
lawyer, you may hire one at your own expense. 

15. How Will the Attorneys for the Class and the Class Representatives be Paid?  

The attorneys for the Plaintiffs and the class will be paid from the Gross Settlement Amount. Class Counsel will 
ask for up to $393,333.33 in attorneys’ fees and for actual litigation costs incurred up to a maximum of 
$25,000.00, the actual amount of which will be determined by the Court at the final approval hearing (see 
Question 16 below for details as to when this hearing will take place). Class members (like you) do not have to 
pay the fees and costs of Class Counsel. If you want to be represented by your own lawyer, you may hire one at 
your own expense. 

If approved by the Court, a service payment for the Plaintiffs of an amount up to $20,000.00, collectively, will be 
paid from the Gross Settlement Amount for their work and efforts in prosecuting this case, and for undertaking 
the risks of costs (in the event the outcome of this lawsuit was not favorable). 

16. Notice of Hearing on Final Approval and Objections to Class Action Settlement. 

The Court has preliminarily approved the settlement and will hold a final approval hearing to decide whether to 
give final approval to the settlement. This hearing will be held before the Honorable David Cohn on ________, 
2021, at ____ a.m., in Department S-26 of the Superior Court of California for the County of San Bernardino, 
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located at 247 West 3rd Street, San Bernardino, CA 92415, to determine whether the proposed settlement is fair, 
reasonable, and adequate, and whether it should be finally approved by the Court. If there are objections, the 
Court will consider them. After the hearing, the Court will decide whether to approve the settlement. We do not 
know how long this decision will take. The final approval hearing may be continued without further notice. The 
Court may adjourn or continue the hearing from time to time, without further notification, as the Court may direct.  

Once final approval is granted by the Court, the Court will enter a Joint Stipulation of Class Action Settlement, 
and all class members who have not requested exclusion will be deemed to have waived the Released Claims set 
forth above. 

17. How Do I Receive More Information? 

This Notice summarizes the proposed settlement. More details are in the Settlement Agreement. You can get a 
copy of the Settlement Agreement by contacting Class Counsel.   

18. What is the Contact Information for Class Counsel? 

The addresses for Class Counsel are as follows: 

DIVERSITY LAW GROUP, P.C. 
Larry W. Lee 

Max W. Gavron 
515 S. Figueroa Street, Suite 1250 

Los Angeles, CA  90071 
Telephone:  (213) 488-6555 

Fax:  (213) 488-6554 
 

POLARIS LAW GROUP 
William L. Marder 

501 San Benito Street, Suite 200 
Hollister, CA  95023 

Telephone:  (831) 531-4214 
Fax:  (831) 634-0333 

 
DAVID LEE LAW, APC 

David J. Lee 
515 S. Flower Street, Suite 1900 

Los Angeles, CA  90071 
Telephone:  (213) 236-3536 

Fax:  (866) 658-4722 
 

 
 

WHAT IF I HAVE QUESTIONS? 

If you have any questions about the settlement, you may contact the Settlement Administrator: 

James Pevey v. Lumber City Corp. 
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c/o Phoenix Settlement Administrators 
Address 

City, CA, Zip 
Toll-Free Phone Number:  [insert] 

 
PLEASE DO NOT TELEPHONE THE COURT OR THE OFFICE OF THE COURT CLERK FOR 
INFORMATION ABOUT THIS SETTLEMENT OR THE SETTLEMENT PROCESS. 

PLEASE DO NOT CONTACT LUMBER CITY, ITS MANAGERS, OR ATTORNEYS FOR INFORMATION 
ABOUT THIS SETTLEMENT OR THE SETTLEMENT PROCESS. 
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PROOF OF SERVICE 

(Code of Civil Procedure Sections 1013a, 2015.5) 

 
STATE OF CALIFORNIA  ] 
    ]ss. 
COUNTY OF LOS ANGELES ] 

 
 I am employed in the County of Los Angeles, State of California.  I am over the age of 
18 and not a party to the within action; my business address is 515 S. Figueroa Street, Suite 
1250, Los Angeles, California 90071. 
 
 On November 1, 2021, I served the following document(s) described as: 
DECLARATION OF MAX W. GAVRON IN SUPPORT OF PLAINTIFFS’ MOTION 
FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT on the interested 
parties in this action as follows: 
 

Ron S. Brand 
rbrand@kahanafeld.com 

Avi Attal  
aattal@kahanafeld.com 

Benjamin Smith 
bsmith@kahanafeld.com 
KAHANA & FELD LLP 

2603 Main Street, Suite 350 
Irvine, California 92614 
Attorneys for Defendant  

 
     X           BY ELECTRONIC MAIL:  by personally sending a true and correct copy 
of the above-described document(s) to the party(ies) listed above or on the attached mailing list 
from the e-mail server diversitylaw.com, to the electronic transmission address of the recipient(s) 
indicated above or on the attached mailing list.  I certify that said electronic transmission was 
completed and that all pages were received by the party(ies) identified herein or on the attached 
mailing list.   
 
 I declare under penalty of perjury under the laws of the State of California that the 
above is true and correct.  Executed on November 1, 2021, at Los Angeles, California. 
 
     __________________________________ 
     Olympia Pena 

mailto:rbrand@kahanafeld.com
mailto:aattal@kahanafeld.com
mailto:bsmith@kahanafeld.com



