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JEFFREY L. HOGUE (SBN 234557)
TYLER J. BELONG (SBN 234543)

MARK A. SIMPLICIANO (SBN 331516)
HOGUE & BELONG

170 Laurel Street

San Diego, CA 92101

Telephone: (619) 238-4720

Facsimile:  (619) 238-5260

Devon K. Roepcke (SBN 265708)

LAW OFFICES OF DEVON K. ROEPCKE, PC
170 Laurel Street

San Diego, CA 92101

Tel: 619-940-5357

droepcke@lawdkr.com

Attorneys for Lizbeth Garcia

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO—CENTRAL

LIZBETH GARCIA, on behalf of herself and CASE NO.: 37-2013-00056664-CU-OE-CTL

all aggrieved employees,

REQUEST FOR JUDICIAL NOTICE IN
Plaintiff, SUPPORT OF EX PARTE APPLICATION

V. FOR COURT APPROVAL OF THE

PARTIES’ PAGA SETTLEMENT

THE BAY CLUBS COMP[ANY, LLC; and

DOES 1 through 50, inclusive, Date: March 8, 2022
Time: 8:30 a.m.
Dept.: C-71
Defendants. Judge: Hon. Gregory W. Pollack
Complaint Filed: June 13, 2018
Trial Date: January 14, 2022

[filed concurrently with Plaintiff Lizbeth
Garcia’s Notice of Unopposed Ex Parte
Application; Plaintiff's Unopposed Ex Parte
Application Declaration of Jeffrey L. Hogue;
Declaration of Devon K. Roepcke; Declaration
of Ernesto Sanchez; Declaration of William M.
Turner; Declaration of Lizbeth Garcia;
Declaration of Jeyson Pineda; Declaration of
Patricia Calderon; Declaration of Caroline
Salazar; Notice of Lodgment; Proposed Order;
Proposed Judgement]
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Plaintiff Lizbeth Garcia, on behalf of herself and other aggrieved employees, in support of her
Ex Parte Application for Approval of PAGA Settlement, under California Evidence Code sections
451, 452, and 453 and California Rules of Court, Rule 3.1306, hereby request that the Court take

judicial notice of:

e RJN Exhibit 1 - a true and correct copy of the Complaint filed in Salazar v. The Bay Clubs
Company, LLC (Case No. YC073022) on July 19, 2018 in the Superior Court of Los
Angeles County;

e RJN Exhibit 2 - a true and correct copy of the Complaint filed in Pineda v. The Bay Clubs
Company, LLC (Case No. 18CIV05996) on November 6, 2018 in the Superior Court of San
Mateo County;

e RJN Exhibit 3 - a true and correct copy of the Complaint filed in Klipa v. The Bay Clubs
Company, LLC (Case No. CGC-20-587892) on November 20, 2020 in the Superior Court of
San Francisco County;

e RJN Exhibit 4 - a true and correct copy of the Complaint filed in Nichols v. The Bay Clubs
Company, LLC (Case No. CGC-18-568966) on August 16, 2018 in the Superior Court of
San Francisco County;

Pursuant to Evidence Code section 452(d), a court may take judicial notice of “[r]ecords of
(1) any court of this state or (2) any court of record of the United States or of any state of the
United States.” A court may take notice of the existence of the pleading in a case. (Bennett v.
Regents of University of California (2005) 133 Cal. App. 4th 347.) The above-described exhibits
include pleadings filed in California Superior Courts, which are not reasonably subject to dispute,
and relate to matters raised throughout this case. Accordingly, Plaintiff requests that this Request

for Judicial Notice be granted.

Dated: March 3, 2022 HOGUE & BELONG

By s/ Jeffrey L. Hogue
JEFFREY L. HOGUE
TYLER J. BELONG
DEVON K. ROEPCKE
Attorneys for the Plaintiffs
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W California

Suggaziy of Los Angeles
| JUL 19 288
Asha Dhillon (State Bar No. 205461) Sherri R. Cartnr. Fxacytive Officer/
adhillon@jonesbell.com By / Depul
Neil M. Katsuyama (State Bar No. 273172) T. Rhodes
nmkatsuyama(@jonesbell.com
JONES, BELL, ABBOTT FLEMING & FITZGERALD L.L.P.
601 South Figueroa Street, Suite 3460
Los Angeles, California 90017-5759
Telephone:  (213) 485-1555
Facsimile: (213) 689-1004
Attorneys for Plaintiff Carolina Salazar
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
CAROLINA SALAZAR, Case No. @ ?3 ﬁ AR .
COMPLAINT FOR:
Plaintiff,
1. Violation of the Labor Code Private
v. Attorneys General Act of 2004

THE BAY CLUBS COMPANY, LLC, a DEMAND FOR JURY TRIAL
Delaware company; BAY CLUB LOS
ANGELES, INC., a California corporation;
and DOES 1 through 20, inclusive,

Defendants. BY FAX

Plaintiff Carolina Salazar alleges as follows:
PARTIES
1. Plaintiff Carolina Salazar is an individual, residing in Los Angeles County,

California.

2. Defendant The Ba_y Clubs Company, LLC is a limited liability company
organized under the laws of Delaware and doing business in California.

3. Defendant Bay Club Los Angel-es, Inc. a corporation organized under the laws
of California, doing business in Califofnia, and maintaining offices in several counties in California.

4. The true names and capacities of defendants Does 1 through 20, whether
individual, corporate, associate or otherwise, aré unknown to Plaintiff, who therefore sues said
defendants by such ﬁ(_:titious names. Plaintiff is informed and believes and thereon alleges that each of
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the defendants fictitiously named herein as Doe is legally responsible in some manner for the events
and happenings hereinafter alleged and/or is legally affiliated with Defendants.

5. Plaintiff is informed and believes that all the defendants were and remain the
agent of one another, and each of the breaches and other misconduct alleged herein occurred within the
course and scope of such agency relationships, and with the permission and consent of the other

defendants.

JURISDICTION AND VENUE

6. This court has subject matter jurisdiction over this action pursuant to California
Code of Civil Procedure section 410.10 and because of Defendants’ violations of California Labor
Code sections 201, 202, 203, 221, 226, 1194 and 2802. Courts in California have personal jurisdiction
over the parties because Plaintiff submits to the jurisdiction of the court and Defendants systematically
and continually do business in Los Angeles County, California.

7. Venue is proper in the Los Angeles County Superior Court pursuant to California
Code of Civil Procedure sections 395 and 395.5 because Defendants do business in Los Angeles County
and acts giving rise to this complaint took place in Los Angeles County.

GENERAL ALLEGATIONS

8. Plaintiff was employed by The Bay Clubs Company, LLC and Bay Club Los
Angeles, Inc. (collectively “Bay Club™) and its predecessors for approximately three and a half years.
She started as a front-desk receptionist in March of2014. She worked part-time, and due to the business
needs of héving to attend to clients and the company’s understaffing, she was not provided rest breaks.

9. Plaintiff was interested in fitness but when she asked management about being
a trainer, they told her she “did not fit the bill,” and suggestea she consider a sales position.

10.  Plaintiff eventually became a Membership Director at the South Bay club until
she was terminated in July 2017. .

11. Asa Membership Director, Plaintiff was not provided appropriate meal and rest
breaks. Even if shg was entitled to take breaks, she was required to be “on call,” and often had to
continue working during an allotted meal or rest break. On occasion, ﬁanagement would even disrupt
Ms. Salazar’s lunch workouts to have }}er meet with a client. In addition, Ms. Salazar often worked
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“off the clock™ before or after work or during such breaks, with her supervisor’s knowledge and usually
on request.

12.  Plaintiff, and similarly aggrieved employees, were also required to use their
personal cell phones for work. None of those employees was reimbursed for the additional cost to thefr
cell phone bills.

13. Membership Directors were compensated pursuant to a detailed compensation
plan with various sales incentive options. As a result, many of them, especially those in the South Bay,
earned a significant amount of money.

14.  In January 2017, management told employees like Ms. Salazar that they were
changing the commission structure for the Membership Directors. Although they were told that the
details of the change would be provided, employees like Ms. Salazar never received an explanation of
the changes that were implemented, let alone a revised commission agreement. Instead, they noticed
their paychecks getting smaller, without any indication as to why. Ms. Salazar repeatedly asked
management about what changes the company had made to her compensation, and the company did
not notify her, or other employees, of any changes despite its legal obligation to do so.

‘ 15.  As a result of the stress from her position, Ms. Salazar started to suffer from
anxiety and took a three-week leave of absence. Ms. Salazar learned that while she was gone,
management ridiculed Ms. Salazar for taking time off to attend to her health needs. Ms. Salazar
returned to work from her leave on June.22, 2017. She was terminated on July 6, 2017. Ms. Salazar
believed she was due earned commissions after termination, but when she reached out the Human
Resources, she was provided an insufficient explanation.

FIRST COUNT

Violation of the Labor Code Private Attorneys General Act of 2004

(Cal. Labor Code (§§2698 ef seq.))
(By Plaintiff Individually and As Representative Against All Defendants)

16.  Plaintiffrepeats and realleges each and every fact, matter and allegation set forth
in paragraphs 1 through 15 above and incorporates them at this point by this'reference; as though set
forth in full.
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17.  Section 2699(a) of PAGA provides:

Notwithstanding any other provision of law, any provision of this
code that provides for a civil penalty to be assessed and collected by the
Labor and Workforce Development Agency or any of its departments,
divisions, commissions, boards, agencies, or employees, for a violation
of this code, may, as an alternative, be recovered through a civil action
brought by an aggrieved employee on behalf of himself or herself and
other current or former employees pursuant to the procedures specified
in Section 2699.3.

18.  Labor Code section 2699.3(a), in turn, provides:

A civil action by an aggrieved employee pursuant to subdivision
(a) or (f) of Section 2699 alleging a violation of any provision listed in
Section 2699.5 shall commence only after the following requirements
have been met:

(1) The aggrieved employee or representative shall give written
notice by online filing with the Labor and Workforce Development
Agency and by certified mail to the employer of the specific provisions

of'this code alleged to have been violated, including the facts and theories
to support the alleged violation.

(2) (A) The agency shall notify the employer and the aggrieved
employee or representative by certified mail that it does not intend to
investigate the alleged violation within 60 calendar days of the postmark
date of the notice received pursuant to paragraph (1). Upon receipt of that
notice or if no notice is provided within 65 calendar days of the postmark

date of the notice given pursuant to paragraph (1), the aggrieved
employee may commence a civil action pursuant to Section 2699.

19. OnMay 11,2018, pursuant to Labor Code § 2699.3(a)(1) of the PAGA, Plaintiff,
on behalf of herself and similarly aggrieved employees, gave written notice via online filing with the
California Labor and Workforce Development (LWDA) and via certified mail to Defendants of the
-provisions of the Labor Code that have been violated by Defendants’ above-described conduct,
including the facts and theories underlying said violations. True and correct copies of Plaintiff’s PAGA
claim notice letter dated May 11, 2017 is attached hereto.

20.  The LWDA did not notify Plaintiff of its intent to investigate Plaintiff’s PAGA
claim within 65 calendar days of the date of Plaintiff’'s PAGA claim notice correspondence. As such,
Plaintiff has exhausted her administrative remedies under Labor Code section 2699.3(a)(1).

21.  Plaintiff contends that Defendants engaged in the following misconduct:
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A. Failure to Pay Wages

22.  Defendants failed to pay Plaintiff and similarly aggrieved employees for all
wages earned, including overtime pay, in violation of Labor Code sections 204 and 510.

23.  California law requires that employees be paid for all hours they are suffered or
permitted to work. California law further provides that an employer must pay no less than one and one-
half times an employee’s regular rate of pay if the employee works more than eight (8) hours in one
workday or more than forty (40) hours in one workweek. California law further requires an employer
to pay no less than twice the employer’s regular rate of pay if the employee works more than twelve
(12) hours in one workday or more than eight (8) hours in the seventh consecutive Workday in one
workweek. These requirements are codified in Labor Code sections 204, 510, 1194, and 1198.
Pursuant to Labor Code section 515(d), for the purpose of computing the overtime ra,tej required to be
paid to a nonexempt full-time salaried employee, the employee’s regular rate of pay is 7one:-fortieth of |
the employee’s weekly salary. }

24.  During the relevant time period, Plaintiff regularly worked in excEss of eight (8)
hours in a day and forty (40) hours in a week. Plaintiff and similarly aggrieved employees frequently
worked these "overtime Hours “off thé clock” because of Defendants’ policy and/or practice of
demanding that their employees continue working after they had already “clocked out.”

- 25. In violation of Labor Code sections 204, 510, and 1198, Defendqnts did not pay
Plaintiff and similarly aggrieved employees regular or overtime pay for the “off the clgck” work they
performed, which.work was typically in addition to their regular work of eight (8) hours per day and
forty (40) hours per week.

26.  As a result, Plaintiff and similarly aggrieved employees have béen deprived of

|
their rightfully earned regular and overtime wages in amounts to be determined at trial.

B. i?ailed to Pay Wages Upon Discharge |

27.  Defendants failed to pay all wages owed upon discharge ori resignation in
violation of Labor Code sections 201 and 202.

28.  Labor Code sections 201 provides that, if an employer dischargés an employee,

the wages earned and unpaid at the time of discharge are due and payable to that employee immediately.
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Labor Code section 202 provides that, if an employee quits his or her employment, his or her wages
shall become due and payable no later than seventy-two (72) hours thereafter, unless the employee has
given seventy-two (72) hours prior notice of his or her intention to quit, in which case the employee is
entitled to his or her wages at the time of quitting.

29.  Plaintiff and similarly aggrieved employees are no longer employed by
defendants. In violation of California Labor Code sections 201 and 202, Defendants willfully failed to
pay Plaintiffs and similarly aggrieved employees all the wages they were due (including regular and
overtime pay for “off the clock” work and work through meal breaks and rest periods) at the time, or
within 72 hours or even 30 days after, their employment with Defendants terminated.

C. Meal Periods

30.  Defendants failed to pay Plaintiff and similarly aggrieved employees for missed |
meal and rest periods in violation of Labor Code sections 226.7 and 512.

31.  Labor Code section 226.7 provides that no employer shall require an employee
to work during any meal period mandated by an applicable INC Wage Order, and if an employer fails
to provide a required meal period, the employer shall pay the employee one additional hour of pay at
the employee’s regular rate of pay for each Work day that ihe' meal period is not provided. Labor Code
section 512 And IWC Wage Order 4-2001 provide that an employer may not employ an employee for
niore than five (5)-hours per day without providing the employee a 30-minute uninterrupted meal
period. In addition, IWC Wage Order 4-2001 and Labor Code section 512(a) provide that an employer
may not employ an employee for nion:e than ten (10) hours per day without providing the employee
with a second 30-minute uninterrupted meal period. N

32.  Defendant willfully violated California Labor Code sections 226.7 and 512 by
failing to provide the minimum statutory first and second meal periods and/or failing to pay Plaintiff
and similarly aggrieved er:nployees in lieu of providing such meal periods.

33.  Asaresult of Defendants’ conduct, Plaintiff and similarly aggrieved employees
were not compensated as required by law in amounts to be determined at trial. Plaintiff and similarly
aggrieved employees are entitled to recover the compensation they were unlawfully denied, plus
interest thereon, and attorneys’ fees and costs..

-6-
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D. Rest Periods

34. At all relevant times, Labor Code section 226.7 was applicable to Plaintiff and
similarly aggrieved employees.

35. Labor Code section 226.7 provides that no employer shall require an employee
to work during any rest period mandated by an applicable IWC Wage Order, and if an employer fails
to provide a required rest period, the employer shall pay the employee one additional hour of pay at the
employee’s regular rate of pay for each work day that the rest period is not provided. IWC Wage Order
4-2001 provides that “[e]very employer shall authorize and permit all employees to take rest periods,
which insofar as practicable shall be in the middle of each work period” and that the “rest period time
shall be based on the total hours worked daily at the rate of ten (10) minutes net rest time per four (4)
hours or major fraction thereof” unless the total daily work time is less than three and one-half B %)
hours.

36.  Defendants willfully violated California Labor Code section 226.7 by failing to
provide rest periods for every four hours or major fraction theréof Worked per day by nonexempt
employees, and failing to provide compensation in lieu of providing such rest periods.

37.  Asaresult, Plaintiff and simiilarly aggriéved employéeé were not compensated
as required by law in amounts -to be determined at trial.

E. Wage Statements o

38.  Labor que section 226(a) requires Defendants, “semimonthly or at the time or
each payment of wages,” to furnish Plaintiff and similérl}./ aggrieved employees “an accurate itemized
statement in writing” showing, among other things, (1) gross wages earned; (2) total hours worked; _
(3) all deductions; (4) net wages earned; and (5) all applicable hourly rates during the pay period and
the corresponding number of hours worked at each hourly rate.

39. At all relevant timeé, Defendants did not provide Plaintiff and similarly
aggrieved employees accurate itemized wage statements in compliance with California Labor Code
section 226. Defendants knowingly and intentionally failed to provide complete and accurate wage

statements. The deficiencies consist-of the failure to include: the total number of hours worked by

-7
. COMPLAINT




B W

O R NN

10
11
12
13
14
15
16
17
18
19
" 20
21
22
23
24
25
26
27
28

Plaintiff and similarly aggrieved employees; total gross and net wages earned for all hours worked; and
the corresponding number of hours worked at regular rate and overtime rates.
F. Reimbursement

40.  Defendants failed to reimburse Plaintiff and similarly aggrieved employees for
necessary expenditures incurred in direct consequence of the discharge of employee duties in violation
of Labor Code section 2802.

41.  Labor Code section 2802 requires that Defendants indemnify their employees
for all necessary expenditures or losses incurred by Defendants’ employees in direct consequence of
the discharge of the employees’ duties, or of their obedience to Defendants’ directions.

42.  Plaintiff, and similarly aggrieved employees, were required to use their personal
cell phones for work. None of those employees was reimbursed for the additional cost to their cell
phone bills. Defendants thereby failed and refused to reimburse Plaintiff and similarly aggrieved
employees for such expenditures.

G. Commissions Agreement _

43.  Following the change in commission calculations in January 2017, Defendants
failed to provide Plaintiff and other similarly aggrieved employees with a Writteﬁ contract spec.:iﬁcall_y
stating the method of calculation commissions iﬁ violation of Labor Code section 2751.

44.  Labor Code section 2751 also req;Jires an employer to provide a signed copy of
the commission agreement to every employee. Dgfendants failed to comply with this provision as well.

45. Pursuant to Labor Code section 2699 of the PAGA; Plaintiff, as an aggrieved
former employee, is entitled to seek civil penalties for the foregoing Labor Code violations under the
following statutes and regulations: Labor Code sections 203, 210, 226, 226.3, 256, 558, 1102.5 and
2699. -

46.  Pursuant to Labor Code section 2699(i),-all civil penalties recovered by Plaintiff
shall be distributed as follows: 75 percent to the LWDA for enforcement of labor laws and education
of employers and employees about their rights and responsibilities under this code, and 25 percent to

tﬁe aggriéved employees.
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47.  Plaintiff is also entitled to an award of attorneys’ fees and costs under Labor

Code section 2699(g)(1).

PRAYER
WHEREFORE, Plaintiff prays for judgment in her favor and against Defendants, and

for relief as follows:

1.

Statutory and civil penalties;

2. Interest at the maximum legal rate;

3. Attorneys’ fees;

4, Costs; and

5. Such other and further relief as the court may deem just and proper.
DATED: July 16,2018 Jones, Bell, Abbott, Fleming & Fitzgerald L.L.P.

Asha Dhillon
Neil M. Katsuyama

By:%\

NEIL M. KATSUYAMA
Attorneys for Plaintiff Carolina Salazar
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VIA ONLINE FILING (https://dir.tfaforms.net/198 )
AND U.S. MAIL

Department of Industrial Relations
Accounting Unit

455 Golden Gate Avenue, 10" Floor
San Francisco, CA 94102

Re:  Carolina Salazar v. The Bay Club Company, et al.; Notice of Labor Code

Violations Pursuant to Labor Code Private Attorneys General Act of 2004

(PAGA CLAIM NOTICE)

Dear PAGA Administrator:

This firm represents Carolina Salazar individually and on behalf of all other similarly
aggrieved employees, regarding claims for violations of the California Labor Code by employers The
Bay Club Company, LLC, Bay Club Los Angeles, Inc., and Spectrum Clubs, Inc. (collectively, “Bay
Club™). . ‘

Bay Club employed Ms. Salazar from March 2014 through July.2017 in El Segundo,
California. Ms. Salazar began as a front-desk receptionist and eventually became a Membership
Director.

Pursuant to Labor Code § 2699.3(a) and (c) of the Labor Code Private Attorneys General
“Act, this correspondence is being filed online with the California Labor and Workforce Development
Agency and sent to Bay Club via certified mail to give written notice of the specific provisions of the
Labor Code that have been violated by Bay Club, including the facts and theories underlying said
violations, in order to allow Ms. Salazar to collect the cjvil penalties associated with the statutes
addressed below on behalf of himself and all others similarly aggrieved through a civil action, if
necessary.

Ms. Salazar contends that Bay Club (1) failed to pay Ms. Salazar and similarly aggrieved
employees all wages earned, including overtime pay, within their respective pay period, in violation of
Labor Code § 204; § 510, and § 3(A) of IWC Wage Order 4-2001; (2) failed to pay all wages owed upon
discharge or resignation in violation of Labor Code §§ 201 and 202; (3) failed to provide accurate wage

601 SOUTH FIGUEROA STREET | SUITE 3460 | LOS ANGELES, CALIFORNIA 90017-5759
TELEPHONE (213) 485-1555 | FACSIMILE (213) 689-1004 | WWW.JONESBELL.COM

EXHIBIT 1 PAGE 1



Re: Salazar v. The Bay Club Company, et al.; PAGA CLAIM NOTICE
Department of Industrial Relations

May 14,2018

Page 2

statements as required by Labor Code § 226; (4) failed to pay Ms. Salazar and -all other similarly
aggrieved employees for missed meal and rest periods in violation of Labor Code § 226.7, § 512 and
§811 and 12 of IWC Wage Order 4-2001; (5) failed to reimburse Ms. Salazar and all other similarly
aggrieved employees for their expenses incurred in discharge of their duties, in violation of Labor Code
§ 2802;and (6) failed to provide Ms. Salazar with a written agreement setting forth how her commissions
were computed and paid, in violation of Labor Code § 2751.

For each of the foregoing violations of the Labor Code, Ms. Salazar will seek civil
penalties on behalf of herself and similarly aggrieved employees under the following statutes and
regulations: Labor Code §§ 203, 210, 226, 226.3, 256, 558, 2699 and Industrial Welfare Commission
(IWC) Order 4-2001 (Cal. Code Regs., tit. 8, § 11040).

FACTUAL BACKGROUND

Bay Club operates fitness clubs across California. Carolina Salazar was employed by
Bay Club and its predecessors for approximately three and a half years. She started as a front-desk
receptionist in March of 2014. She worked part-time, and due to the business needs of having to attend
to clients and the company’s understaffing, she was not provided rest breaks. Ms. Salazar was interested
in fitness but when she asked management about being a trainer, they told her she “did not fit the bill,”
and suggested she consider a sales position.

She eventually became a Membership Director at the club in El Segundo until she was
terminated in July 2017. In such position, she was not provided appropriate meal and rest breaks. Even
if she was entitled to take breaks, she was required to be “on call,” and often had to continue working
during an allotted meal or rest break. On occasion, management would even disrupt Ms. Salazar’s lunch
workouts to have her meet with a client. - In addition, Ms. Salazar often worked “off the clock” before or
after work or during such breaks, with her supervisor’s knowledge and usually on request.

Membership Directors were compensated pursuant to a detailed compensation plan with

various sales incentive options. As a result, many of them, especially those in the South Bay, earneda -

significant amount of money.

. In January of 2017, management told employees like Ms. Salazar that they were changing
the commission structure for the Membership Directors. Although they were told that the details of the
change would be provided, employees like Ms. Salazar never received an explanation of the changes
that were implemented, let alone a revised commission agreement. Instead, they noticed their paychecks
getting smaller, without any indication as to why. Ms. Salazar repeatedly asked management about what
changes the company had niade to her compensation, but was generally ignored.

As a result of the stress from her position, Ms. Salazar started to suffer from anxiety and
took a three-week leave of absence. Ms. Salazar learned that while she was gone, management ridiculed

EXHIBIT 1 PAGE 2
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Ms. Salazar for taking time off to attend to her health needs. Ms. Salazar returned to work from her
leave on June 22, 2017. She was terminated on July 6, 2017. Ms. Salazar believed she was due earned
commissions after termination, but when she reached out the Human Resources, she was provided a
sufficient explanation. Bay Club did not pay Ms. Salazar all the wages she had earned. '

Bay Club knew or should have known that Ms. Salazar and the other salespersons were
not permitted to take meal breaks (first or second) or rest breaks, that they were not permitted to record
the time that they “clocked out” at the end of a shift; that their work hours were not being accurately
recorded and that they were being underpaid as a result; and that they were not being furnished with
accurate wage statements containing all the information required by California law.

Moreover, Bay Club required Ms. Salazar to routinely use her personal cell phone for
business purposes. Ms. Salazar was not reimbursed for the use of her personal cell phone.

At all times Bay Club knew or should have known that they had a duty to compensate
Ms. Salazar and the other salespersons for all hours worked, and Bay Club had the financial ability to
pay such compensation, but willfully and intentionally failed to do so in order to increase Bay Club’s
profits.

LABOR CODE VIOLATIONS

The conduct of Bay Club described above constitutes numerous wage and hour violations
of the California Labor Code and entitles Ms. Salazar to seek not only damages for said violations but -
also statutory and civil penalties on behalf of herself and all other similarly aggrieved employees in a
civil action pursuant to the Labor Code Private Attorneys General Act, Labor Code §§ 2698 ef seq.
(PAGA). Our client will seek to recover statutory and civil penalties under the following statutes and
regulations: Labor Code §§ 203, 210, 226, 226.3, 256, 558, § 2699 and Industrial Welfare Commission |
(IWC) Order 4-2001 (Cal. Code Regs., tit. 8, § 11040).

Ms. Salazar will seek to recover statutory and civil penalties on behalf of herself and all
others similarly aggrieved as follows:

Pursuant to Labor Code § 210, an employer’s failure to pay all wages earned by its
employees in accordance with Labor Code § 204 subjects an employer to civil penalties of $100 for each
failure to pay the employee, for an initial violation, and $200 for each failure to pay the employee, plus .

-25% of the amount unlawfully withheld, for each subsequent violation. Bay Club violated § 204 by
failing to pay all wages earned by Ms. Salazar and similarly aggrieved employees (including overtime).
Ms. Salazar will seek to recover said penalties. -

Pursuant to Labor Code § 203, an employer’s failure to pay an employee who is
discharged under § 201 or quits under § 202 all wages due and owing promptly upon termination or
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resignation subjects the employer to a statutory penalty of up to 30 times the employee’s daily wage,
without regard to the actual amounts of unpaid wages. Bay Club violated §§ 201 and 202 by failing to
pay all wages due (including overtime pay) to Ms. Salazar at the time of his termination and to other
similarly aggrieved employees at the time of their terminations or resignations. Ms. Salazar will seek
waiting time penalties under § 203.

In addition, Bay Club’s failure to pay all wages due to Ms. Salazar and similarly
aggrieved former employees subjects Bay Club to an additional 30-day civil waiting time penalty per
employee under Labor Code § 256.

Labor Code § 226(a) requires a California employer to include very specific information
on an employee’s itemized wage statement, including all gross wages earned, total hours worked, net
wages, and applicable hourly overtime rates and overtime hours worked by the employee during the
applicable pay period. Bay Club violated the statutory obligations set forth in Labor Code § 226 to
provide accurate itemized wage statements to its employees each pay period. Labor Code § 226(e) sets
forth the statutory penalties for violation of § 226(a) ($50 per employee for initial pay period and $100
per employee for subsequent pay periods, up to $4000 per employee), which Ms. Salazar will seek to
recover. In addition, under Labor Code § 226.3, Bay Club is also subject to a civil penalty for wage
statement violations of $250 per employee per violation for the first citation and $1 ,000 per employee
per violation for each subsequent citation.

Labor Code § 510 and IWC Wage Order 4-2001, section 3(A), provide that an employer
shall pay overtime premium wages to nonexempt employees who work over eight hours in a workday
or over 40 hours in a workweek. Bay Club violated Labor Code § 510 and § 3(A) of IWC Wage Order
4-2001 by not paying overtime premium wages to employees, including Ms. Salazar and all others
similarly aggrieved, who worked over eight hours in a day or over 40 hours in a workweek. Labor Code
§ 558 and IWC Wage Order 4-2001 provides for civil penalties against an employer who violates § 510

and IWC Wage Order 4-2001 of $50 per employee for each pay period in which the employee was

underpaid, for an initial violation, or $100 per employee per pay period for subsequent violations, in
addition to recovery of the underpaid wages. Ms. Salazar intends to seek said penalties against Bay Club
on behalf of herself and all other similarly aggrieved employees for violation of § 510 and IWC Wage
Order 4-2001.

In addition, Ms. Salazar will seek to recover separate civil ‘penalties under § 558 for
missed meal and rest periods, as “the civil penalty under section 558 applies to ‘any provision regulating
hours and days of work in any order’ of the IWC,” including the meal and rest period requirement.
Thurmanv. Bayshore Transit Management, Inc. (2012) 203 Cal. App. 4th 1112, 1153 (holding that trial
court did not err in allowing plaintiff to recover penalties under § 558 for missed rest periods).

For violations of Labor Code provisions for which no civil penalty is specifically
provided, the Labor Code establishes a civil penalty of $100 per employee per pay period for initial
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violation and $200 per employee per pay period for subsequent violations. Labor Code § 2699(1)(2). Ms.
Salazar will seek this civil penaity for Bay Club’s violation of Labor Code § 2802 by failing to reimburse
Ms. Salazar and similarly aggrieved employees for necessary expenditures incurred in direct
consequence of the discharge of employee duties. Ms. Salazar will also seek this civil penalty for Bay

Club’s violation of Labor Code § 2751 by failing to provide Ms. Salazar with a written agreement

specifying how her commissions were calculated.

Ms. Salazar will seek to recover all of the foregoing civil penalties on behalf of herself
and all other similarly aggrieved employees under the PAGA.

CONCLUSION

Please take notice that this letter is intended to exhaust the pre-litigation requirements set

forth in California Labor Code §§ 2699 et seq. Pursuant to Labor Code § 2699.3(a), an employee alleging
a violation of the above-referenced statutes must notify his employer and the Labor and Workforce
Development Agency (LWDA) before seeking redress in court through a civil action brought under
PAGA. The LWDA must then notify the employer and employee within 65 calendar days if it intends
to investigate the alleged violation. Labor Code § 2699.3(a)(2)(B). If the LWDA advises it will not
investigate, or if no notice is provided, then the employee may file a lawsuit invoking the provisions of
PAGA, Labor Code §§ 2699 er seq. Labor Code § 2699.3(a)(2)(A).

Pursuant to Labor Code § 2699.3(c), an employee alleging a violation of the above- ‘

referenced statutes must notify his employer and the Labor and Workforce Development Agency
" (LWDA) before seeking redress in court through a civil action brought under PAGA. The employer
may cure the alleged violation within 33 calendar days. Labor Code § 2699.3(c)(2)(A). If the employee
disputes that the alleged violation has been cured, the employee must provide written notice to the
LWDA. If the agency determines that the alleged violation has not been cured, or if no notice is
provided, then the employee may file a lawsuit invoking the provisions of PAGA, Labor Code §§ 2699
el seq. Labor Code § 2699.3(a)(3).

We have enclosed a check for One Hundred and Fifty Dollars ($150) for filing fees in
this matter. Please advise whether the LWDA intends to investigate this matter. This office intends to
file a representative_action on behalf of Ms. Salazar and all other similarly situated employees for
violations of the above-referenced provisions of the Labor Code. Ms. Satazar reserves all of her legal
rights and remedies in this matter. Please contact our office should you have any questions.
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Very truly yours,
Neil M. Katsuyama
for
JONES, BELL, ABBOTT, FLEMING & FITZGERALD L.L.P.
NMK:mmc¢
cc:  VIA CERTIFIED MAIL : VIA CERTIFIED MAIL
The Bay Club Company The Bay Club Company
Bay Club Los Angeles, Inc. Bay Club Los Angeles, Inc.
Spectrum Clubs, Inc. Spectrum Clubs, Inc.
c/o CSC-Lawyers Incorporating Service 1. Lombard Street
(Registered Agent for Service of Process) San Francisco, CA 94111

2710 Gateway Oaks Drive, Suite 150N
Sacramento, CA 95833

VIA CERTIFIED MAIL
Mark Koorenny

32123 Lindero Canyon Road
Suite 204A

Westlake Village, CA 91361
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Arlo Garcia Uriarte, SBN 231764 '

Emesto Sanchez, SBN 278006 / |2) L E
LIBERATION LAW GROUP, P.C. : SAN MATEO COUNTY
2760 Mission Street ‘ .

San Francisco, CA 94110
Telephone: (415) 695-1000
Facsimile: (415) 695-1006

Attorneys for PLAINTIFFS
JEYSON PINEDA & PATRICIA CALDERON

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN MATEO

UNLIMITED JURISDICTION

18CIV05996

JEYSON PINEDA, and PATRICIA CALDERON, Case Number:
Plaintiffs, COMPLAINT

V. (1) FAILURE TO PAY ALL WAGES

‘ (2) FAILURE TO PAY OVERTIME

THE BAY CLUBS COMPANY, LLC, BAY CLUB COMPENSATION

REDWOOD SHORES, LLC, and DOES 1-10, (3) FAILURE TO PERMIT REST

inclusive, PERIODS

(4) FAILURE TO PERMIT MEAL

Defendants. ) PERIODS

(5) FAILURE TO FURNISH ACCURATE
WAGE STATEMENTS

(6) WAITING TIME PENALTIES

(7) CONSTRUCTIVE DISCHARGE IN
YIOLATION OF PUBLIC POLICY

(8) PRIVATE ATTORNEY GENERAL
ACT, CAL. LAB. CODE § 2698, ET
SEQ.

(9) UNFAIR COMPETITION IN
VIOLATION OF CAL. BUSINESS
AND PROFESSIONS CODE
§§ 17200 ET. SEQ.

JURY TRIAL DEMANDED

¢ 18- CIV - 05995
., CMP

Complaint
i 1477904
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COMPLAINT







10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27

28

10.

. Plaintiffs JEYSON PINEDA (hereinafter “PINEDA”) and PATRICIA CALDERON (hereinafter

“CALDERON?) (collectively “PLAINTIFFS”) are informed, believe, and hereby allege as follows:

L INTRODUCTION & JURISDICTION

PLAINTIFFS bring this action against THE BAY CLUBS, COMPANY, LLC (hereinafter
“DEFENDANT”), BAY CLUB REDWOOD SHORES, LLC (hereinafter “REDWOOD
SHORES”), and DOES 1 through 10, inclusive (hereinafter “DOES™) (collectively
“DEFENDANTS”) for compensatory damages, statutory damages, punitive damages, civil
penalties, restitution, prejudgment interest, attorneys’ fees and costs, and other appropriate and just

relief.

. Jurisdiction is proper in this court because alleged damages exceed $25,000.00.

Venue is proper in this court because, at all relevant times, DEFENDANTS conducted business,
PLAINTIFFS were employed, and the unlawful employment practices complained of herein
occurred within the County of San Mateo. |

II. PARTIES

PLAINTIFFS are individuals.

DEFENDANT is a California limited liability company doing business as The Bay Club, located at
200 Redwood Shores Parkway, Redwood City, California.

REDWOOD SHORES is a California limited liability company doing buéiness as The Bay Clu‘p,
located at 200 Redwood Shores Parkway, Redwood City, California.

DEFENDANTS are an integrated enterprise.

DEFENDANTS are joint employers of PLAINTIFFS.

PLAINTIFFS’ managers, supervisors, and other employees of DEFENDANTS were acting within

the course and scope of their employment.
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11.

12.

13.

14.

15.

The actions of PLAINTIFFS’ managers, supervisors, and other employees of DEFENDANTS were
ratified DEFENDANTS.

PLAINTIFFS are informed and believe and thereon allege that at all times herein mentioned, the
managers, supervisors, and other employees ‘of DEFENDANTS were the agents and employees of
DEFENDANTS, and in doing the things hereinafter alleged, were acting within the course and
scope of such agency and employment.

DEFENDANTS exercised direct control over the wages, hours, and working conditions of
PLAINTIFFS.

DEFENDANTS were at all relevant times PLAINTIFFS’ employer, covered by California’s Labor
Code and IWC wag.e 6rder No. 5.

PLAINTIFFES are ignorant as to the true names and capacities of defendants sued herein as “DOES
1 — 10, inclusive,” and therefore sues these by such fictitious names and capacities. Defendants,
including each of these fictitiously named DOE Defendants, owned, controlled, managed, or
supervised the business for which PLAINTIFFS worked, directly or indirectly exercised operational
control over the wages, hours, and working conditioné of PLAINTIFFS, and acted within the course
and scope of their employment. PLAINTIFFS are informed and believe and thereon allege that
each of these fictitiously named defendants is responsible in some manner for the occurrences
herein alleged, and that PLAINTIFFS’ injuries as herein alleged were proximately caused by the
aforementigned Defendants. Defendants, including DOES 1 - 10, held ownership, officer, director,
executive, managerial, and/or supervisory positions with fhe remaining Defendants, and acted on
behalf of the remaininé Defendants, which included decision-making responsibility for, and
establishment of, illegal employment practices for DEFENDANTS which have damaged
PLAINTIFFS. Therefore, DEFENDANT, REDWOOD SHORES, and DOES 1 - 10, are
“employers” as a matter of law and personally liable on the causes of action alleged herein.
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16.

17.

18.

19.

20.

21.

22.

23.

24,

PLAINTIFFS will seek leave of the court to amend this complaint to allege such names and
capacities as soon as they are ascertained;

III. STATEMENT OF FACTS

On or about April 2017, PINEDA was hired by DEFENDANTS‘ to work as a housekeeper at
DEFENDANTS’ Redwood City facility.

On or about May 2017, CALDERON was hired by DEFENDANTS to work as a pool deck cleaner
at DEFENDANTS’ Redwood City facility.

PLAINTIFFS’ supervisors were Chris, last name unknown, (“Chris”) Manager for DEFENDANTS,
Ricardo Coelho (“Coelho”), Housekeeping Director fof DEFENDAN TS,.Adam, last name
unknown (“Adam”), Manager for DEFENDANTS, and Tyson, last name unknown (“Tyson”),
Supervisor for DEFENDANTS. PINEDA was also supervised by Patrick, lasf name unknown
(“Patrick™), Manager for DEFENDANTS and Mauricio, last name unknown (“Mauricio”), Manager
for DEFENDANTS. CALDERON was also supervised by Terry, last name unknown (“Terry”),
Manager for DEFENDANTS.

During the course of his employment, PINEDA worked approximately five (5) days per week.
From approximately April 2017 to June 30, 2017, PINEDA worked from approximately 1:00 p.m.
to 6:00 p.m.

From approximately July 2017 to October 2017, PINEDA worked from approximately 2:30 p.m. to

10:00 p.m. or 11:00 p.m.

On or about November 2017, PINEDA began working from approximately 6:30 a.m. to 2:30 p.m.
On or about the last few months of his employmént, PINEDA worked from approximately 2:30
p.m. to 11:00 p.m.

During the course of his employment, CALDERON worked approximately five (5) days per week.
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25.
26.
27.

28.

29.

30.

31.

From approximately May 2017 to August 2017, CALDERON worked from approximately 10:00
a.m. to 4:00 p.m.

On or about August 2017, DEFENDANTS transferred CALDERON to work in DEFENDANTS’
laundry department. |

From approximately August 2017 to January 2018, CALDERON worked from approximately 2:30
p.m. to 11:00 p.m.

During the course of their employment, DEFENDANTS failed to properly compensate
PLAINTIFFS and similarly situated aggrieved employees for all hours worked at their proper rates
of pay.

During the course of their employment, DEFENDANTS improperly rounded the hours worked of
PLAINTIFFS and similarly situated aggrieved employees which resulted in not properly

compensating them for all hours worked.

During the course of their employment, DEFENDANTS required PLAINTIFFES to clock in and out

for meal breaks that PLAINTIFFS did not take because PLAINTIFFS were working during that
time.. As a‘result, DEFENDANTS failed to properly compensate PLAINTIFFS for time spent
working while clocked in and out for meal breaks that PLAINTIFFS did not take because
PLAINTIFFS were working during that time.

On or about November 2017, in protest to DEFENDANTS’ unlawful timekeeping and
compensation practices, CALDERON did not clock in and out for a meal break because she was
working during that time. When Chris asked CALDERON why she had not clocked in and out for

her meal break, CALDERON told Chris that she was working and had no one to cover her shift to

' take a meal break. In response, Chris told CALDERON that she still had to clock in and out for

meal breaks and prohibited CALDERON from not clocking in and out of meal breaks in the future,
even though DEFENDANTS were not providing CALDERON with proper meal breaks.
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32.

33.

34.

35.

36.

37.

38.

39.

On several occasions, Chris reprimanded PINEDA for not clocking in and out for meal breaks that
PINEDA did npt take. In response, PINEDA complained to Chris about having to clock in and out
for meal breaks that were not actually provided to him. PINEDA also complained to Chris that
DEFENDANTS did not assign someone to cover his shift in order to take proper meal breaks.
DEFENDANTS failed to address PINEDA’S complaints. |

During the course of their employment, PLAINTIFFS were occasionally required to work more
than eight (8) hours in a day and/or forty (40) hours per week.

During the course of their employment, DEFENDANTS failed to pay PLAINTIFFS and similarly
situated aggrieved employees at the legal overtime rate for all overtime hours worked over eight (8)
hours per day and/or forty (40) hours per week.

At some point, PINEDA began noticing that DEFENDANTS’ timekeeping system was inaccurately
recording PINEDA’S start and end times and undercompensating him. When PINEDA complained
about this to Chris, DEFENDANTS failed to remedy PINEDA’S complaints.

At some point, PLAINTIFFS began noticing that their hours worked, as reflected on their paystubs
were inaccﬁrate. PLAINTIFF noticed that their paystubs accounted for less hours than what
PLAINTIFFS actually worked for DEFENDANTS.

On several occasions, PLAINTIFFS noticed on their paystubs that DEFENDANTS were paying
some of their overtime hours worked at their regular rates of pay.

On several occasions, PINEDA complained to DEFENDANTS that he was not being properly paid
for all hours worked and requested that DEFENDANTS pay him accurafely. DEFENDANTS
failed to remedy PINEDA’S complaints.

On one occasion when PINEDA told Coelho that PLAINTIFFS requested retroactive pay for all
unpaid hours worked, Coelho told PINEDA to stop complaining and look for another job if he did
not like the way DEFENDANTS were paying PLAINTIFFS.
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40.

41.

42.

43.

44,

45.

46.

The last time that CALDERON complained to DEFENDANTS about not getting paid for all hours
worked was approximately November 2017. h .

During the course of their employment, DEFENDANTS failed to authorize and provide
PLAINTIFFS and similarly situated aggrieved embloyees with all rest periods that they were
entitled to take.

During the course of their employment, DEFENDANTS failed to pay PLAINTIFES and similarly
situated aggrieved employees one additional hour of pay at their regular rate of compensation for
each work day that rest periods were not provided.

During the course of her employment, CALDERON was unaware of any rest break policy at
DEFENDANTS. In CALDERON’S-mind, sitting down while folding towels for DEFENDANTS
was a break. As aresult, CALDERON regularly folded towels while on her supposed break..

On or about November 2017, Patrick asked CALDERON why she was sitting down as
CALDERON folded towels. CALDERON told Patrick that she was on break. In response, Patrick
did not clarify to CALDERON that she was taking improper rest breaks when folding towels during
this time.

On several occasions, DEFENDANTS observed that CALDERON was working during her
supposed rest break but failed to clarify to CALDERON that she was taking improper rest breaks.
On or about January 2018, Coelho called DEFENDANTS’ employees into a meeting.

PLAIN TIFFS were present during the meeting. During the meeting, Coelho shouted at
DEFENDANTS’ employees and iptimidated them. Coelho told DEFENDANTS’ employees,
including PLAINTIFFS, that they had to follow his orders at all times, even if they were on break.
Coelho told DEFENDANTS’ employees, including PLAINTIFFS, that if they did not like his

orders, DEFENDANTS’ door was wide open for them to leave. PLAINTIFFS interpreted Coelho’s
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47.

438.

49.

50.

51.

52.

53.

statement to mean that PLAINTIFFS had no choice but to bear DEFENDANTS’ unlawful
erﬁployment practices.

On several occasions, PINEDA complained to DEFENDANTS that Coelho was intimidating
workers, including PLAINTIFFS. PINEDA complained to Chris and Adam that Coelho constantly
yelled at.PLAINTIFFS. DEFENDANTS failed to address PINEDA’S complaints.

During the course of their employment, DEFENDANTS failed to authorize and provide
PLAINTIFFS and similarly situated aggrieved employees with all meal periods that they were
entitled to take.

During the course of their employment, DEFENDANTS failed to pay PLAINTIFES and similarly
situated aggrieved employees one additional hour of pay at their regular rate of compensation for
eaéh work day that meal periods were not provided.

On or about August 2017, upon being transferred to DEFENDANTS’ laundry department,
CALDERON worked by herself and had no one to cover her shift in order to take proper meal
breaks. As aresult, CALDERON was forced to eat while working.

On or about October 2017, CALDERON complained to DEFENDANTS about not being able to
take proper meal breaks and requested that DEFENDANTS assign someone to cover her shift in
order to so. After CALDERON complained, DEFENDANTS failed to assign someone to cover her
shift in order to take proper meal breaks. CALDERON céntinued to eat while working.

On several occasions, DEFENDANTS interrupted PINEDA’S meal Breaks when being
reprimanded for attempting to take a lunch break.

During the course of their employment, DEFENDANTS failed to issue accurate itemized wage
statements to PLAINTIFFS and similarly situated aggrieved employees pursuant to Cal. Labor
Code § 226. DEFENDANTS issued paychecks to -PLAINTIFFS and similarly situated employees
that did not account for all hours worked and at their proper rates of pay.
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54.

55.

56.

57.

58.

59.

On or about February 2018, Coelho ordered PINEDA to clean DEFENDANTS’ floor tiles with a
tooth brush in retaliation for complaining about unlawful working conditions.

On or about February 2018, Coelho called CALDERON falsely accusing PINEDA of not following
Coelho’s orders. PINEDA is informed and believes that Coelho falsely accused him of not
following orders in retaliation for complaining about unlawful working conditions.

On or about February 2018 or March 2018, Coelho called CALDERON continuing to falsely
accuse PINEDA of not following orders. Coelho also threatened to call the police on PINEDA the
next time PINEDA allegedly did not follow orders. PINEDA is informed and believes that Coelho
falsely accused him of not following orders and threatened to call the poiice on him in retaliation
for complaining about unlawful working conditions.

On or about a week before he quit, Coelho threatened PINEDA. PINEDA requested that Coelho
not call CALDERON if he had any work-related issues with PINEDA. PINEDA requested that
Coelho talk directly to him for work-related issues. In response, Coelho told PINEDA that he had a
gun in his car and had a gun license to use it. PINEDA interpreted Coelho’s statements as an
indirect threat of lethal force. Fearing for his personal safety, PINEDA immediately got up from
where he was and left Coelho’s presence. PINEDA is informed and believes that Coelho indirectly
threatened him with lethal force in retaliation for complaining about unlawful working conditions.
On or about March 2018, DEFENDANTS constructively discharged PINEDA. PINEDA was
forced to quit his job with DEFENDANTS due to DEFENDANTS’ failure to remedy his
complaints about not being properly paid for all hours worked and at his proper rates of pay, and
not being provided with proper meal and rest breaks.

DEFENDANTS intentionally created or knowingly permitted working conditions to exist that were
so intolerable that a reasonable person in PINEDA’S position would have no reasonable alternative

except to resign.
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|| 60. DEFENDANTS willfully failed to pay PINEDA and similarly situated aggrieved employees in a

timely manner the wages owed to them at the end of their employment as required by Cal. Labor
Code §§ 201 through 203. |

61. As a proximate result of the retaliatory actions by DEFENDANTS againsf PINEDA, PINEDA has

' been harmed in that PINEDA suffered the loss of wages, salary, benefits, intangibie loss of such

employment-related opportunities such as experience in the positions held and sought by PINEDA,
and additional amounts of money PINEDA would have received if PINEDA had been properly
promoted, received proper wage increases, and increased hours of work. As a result of such
retaliation and consequent harm, PINEDA has suffered such démages in an amount according to
proof. |

62.0n August 1, 2018, PLAINTIFFS submitted a letter online to the Labor and Workforce
Development Agency (“LWDA”), informing it of PLAINTIFFS’ intent to pursué a Private
Attorneys General Act (“PAGA”) claim against DEFENDANTS. A copy of this letter is appended
hereto, marked "Exhibit A," and is incorporated by this reference as though fuily set forth.

63. As of February 8, 2018, the LWDA has not responded to PLAINTIFF S® August 1, 2018 PAGA

letter to inform PLAINTIFFS of its intent to investigate the allegations.

’

IV. CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS
(Failure to Pay All Wages)
64. PLAINTIFFS re-allege and incorporate by reference the allegations of paragraphs above.
65. Pursuant to the IWC Wage Order 5, and Cal. Labor Code §§ 201, 202, 204, 500, 512, 1194, and

1194.2, DEFENDANTS were required to compensate PLAINTIFFS for all hours worked.
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66.

67.

68.

69.

70.

71.

72.

73.

PLAINTIFFS reqﬁest an award in the amount of unpaid wages owed to them by DEFENDANTS
for the four (4) years preceding the filing of their complaint, plus interesﬁ.

PLAINTIFFS request an award 6f reasonable attorneys’ fees and costs pursuant to Cal. Labor Code
§§ 218.5 and 1194(a).

SECOND CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS
(Failure to Pay Overtime Compensation)

PLAINTIFES re-allege and incorporate by reference the allegations of paragraphs above.
Pursuant to the IWC Wage Order 5 and Cal. Labor Code §§ 500, 510, and 1194, DEFENDANTS
were required to compensate PLAINTIFFS with premium pay for all overtime work performed,
which includes time and a half for all hours worked in excess of eight (8) hours per day and/or forty
(40) hours per week, and double ovértime after twelve hours in ahy single workday and/or after
eight hours on the seventh consecutive day of any workweek.
DEFENDANTS failed to pay PLAINTIFFS their proper overtime wages for hours they worked in
excess of eight (8) hours per day and/or in excess of forty (40) hours per week.
Pursuant to IWC Wage Order 5 and Cal. Labor Code §§ 510 and 1194(a), PLAINTIFFS request an’
award in the amount of unpaid wages owed to them by DEFENDANTS for the four years preceding
the filing of this complaint, plus interest.
PLAINTIFFS request an award of reasonable attorneys’ fees and costs pursuant to Cal. Labor Code

§§ 218.5 and 1194(a).

THIRD CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS

(Failure to Pay Compensation for Unauthorized, Missed & Impropér Rest Periods)

PLAINTIFFS re-allege and incorporate by reference the allegations of paragraphs above.
11
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74.

Pursuant to Cal. Labor Code § 226.7(a) and IWC Wage Order 5, DEFENDANTS were required to
authorize and permit employees such as PLAINTIFFS to take rest periods based upon the total

hours worked, at a rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof, | .

* with no deduction from wages.

75.

76.

77.

78.

79.

30.

81.

During the course of PLANTIFFS’ employment, DEFENDANTS failed and refused to authorize
and permit PLAINTIFFS to take 10-minute rest Aperiods for every four (4) hours worked, or major
fraction thereof, in violation of Cal. Labor Code § 226.7(a) and IWC Wage Order 5.
DEFENDANTS further violated IWC Wage Order 5 and Cal. Labor Code § 226.7(b) by failing to
pay PLAINTIFFS one hour of pay at PLAINTIFFS’ regular rate of pay for each work day rest
periods were required but not provided.

PLAINTIFFS request relief as described below.

FOURTH CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS

(Failure to Pay Compensation for Unauthorized, Missed & Improper Meal Periods)

PLAINTIFFS re-gllege and incorporate by reference the allegations of paragraphs above.

Pursuant to Cal. Labor Code § 226.7(a), Cal. Labor Code § 512, and IWC Wage Order 5,
DEFENDANTS were required to authorize and permit employees such as PLAINTIFFS to take
meal periods of thirty (30) minutes per a work period of five (5) hours.

During PLAINTIFFS’ employment, DEFENDANTS failed and refused to authorize and permit
PLAINTIFFS to take 30-minute meal periods after five (5) hours of work in violation of Cal. Labor
Code § 226.7(a) and IWC Wage Order 5.

DEF-ENDANTS further violated IWC Wage Order 5 and Cal. Labor Code § 226.7(b) by failing to
pay PLAINTIFFS one (1) hour of pay at PLAINTIF FS" regular rate of pay for each work day meal

periods were required but not provided.
12
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82. PLAINTIFFS request relief-as described below.

FIFTH CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS

(Failure to Issue Accurate Wage Statements)

83. PLAINTIFFS re-allege and incorporate by reference the allegations of the paragraphs above.

84. At all times relevant herein, DEFENDANTS failed to issue accurate itemized wage statements that

~ properly and accurately itemize the number of hours worked by PLAINTIFFS and the actual

payment due to PLAINTIFFS in violation of Labor Code § 226(a) and IWC Wage Order 5.

85. During PLAINTIFFS’ employment, PLAINTIFFS did not receive accurate wage statements

because the wage statements that PLAINTIFFS received did not accurately itemize all the hours

PLAINTIFFS worked and the proper rates of pay.

86. DEFENDANTS knowingly and intentionally failed to comply with Labor Code § 226(a) and IWC

Wage Order 5, causing damages to PLAINTIFFS. These damages, including but not limited to
costs expended calculating their true hours worked and the amount of employment taxes which
were not properly paid to state and federal tax authorities, are difficult to estimate. Therefore,
.PLAINTIFFS elect to recover liquidated damages of $50.00 for the initial pay period in which the
violation occurred, and $100.00 for each violation in subsequent pay periods pursuant to Labor
Code § 226(e), up to the statutqry maximum amount of $4,000.00, plus reasonable attorneys’ fees
and costs.

SIXTH CAUSE OF ACTION

By PINEDA Against DEFENDANTS

(Waiting Time Penalties)

87. PINEDA re-alleges and incorporates by reference the allegations of paragraphs above.
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88.

89.

90.

91.

92.

93.

94.

95.

DEFENDANTS willfully failed to pay PINEDA the wages, overtime, and premiums owed to |
PINEDA at the end of his employment in a timely manner as required by Cal. Labor Code §§ 201
to 203.

PINEDA reciuests an award of penalties pursuant to Cal. Labor Code § 203 in an amount equal to
30 days of his daily wages at the end of his employment.

SEVENTH CAUSE OF ACTION

By PINEDA Against DEFENDANTS

(Constructive Discharge in Violation of Public Policy)
PINEDA re-alleges and incorporates by reference the allegations of the paragraphs above. |
PINEDA was subjected by DEFENDANTS to working conditions and retaliation that violated
public policy, including Labor Code §§ 98.6, 201, 202, 204, 226.7, 500, 510, 512, 1194, and
1194.2. | |
DEFENDANTS intentionally created or knowingly permitted these working conditions against
PINEDA.
DEFENDANTS’ working conditions against PINEDA were so intolerable that a reasonable person
in his position would have had no reasonable alternative except to resign.
PINEDA resigned because of these working conditions.
As a proximate result of DEFENDANTS’ actions against PINEDA, PINEDA has been harmed in
that he suffered the loss of wages, salary, benefits, intangible loss of such employment-related
opportunities such as experience in the positions held and sought by him, and additional amounts of
money PINEDA would have received if he had continued to work for DEFENDANTS, been
properly promoted, received proper wage increases, and increased hours of work. As a result of
DEFENDANTS?’ actions and consequent harm, PINEDA has suffered such damaées in an amount
according to proof.
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EIGHTH CAUSE OF ACTION

By PLAINTIFFS Against DEFENDANTS
(Private Attorney General Act)

96. PLAINTIFFS re-allege and incorporate by reference the allegations of paragraphs above.

97. Pursuant to Labor Code §2699, the foregoing violations of statutes and regulations pefmit
PLAINTIFFS to recover civil penalties through this action on behalf of themselves and other
current and former employees of DEFENDANTS. Labor Code §2699 provides in relevant part
that:

(a) Notwithstanding any other provision of law, any provision of this code that provides
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for a civil penalty to be assessed and collected by the Labor and Workforce
Development Agency or any of its departments, divisions, commissions, boards,
agencies, or employees, for a violation of this code, may, as an alternative, be
recovered through a civil action brought by an aggrieved employee on behalf of
himself or herself and other current or former employees pursuant to the procedures

specified in Section 2699.3

(f) For all provisions of this code except those for which a civil penalty is specifically

provided, there is established a civil penalty for a violation of these provisions, as
follows:...(2) If, at the time of the alleged violation, the person employs one or more
employees, the civil penalty is one hundred dollars ($100). for each aggrieved
employee per pay period for the initial violation and two hundred dollars ($200) for

each aggrieved employee per pay period for each subsequent violation.

98. PLAINTIFFS have complied with the procedural requirements specified in Labor Code §2699.3.
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99. PLAINTIFFS have exhausted all administrative procedures required of him under Labor Code
§82698, 2699 and 2699.3 and are justified as a matter of right in bringing forward this cause of
action.

100. On August 1, 2018, PLAINTIFFS, through their counsel, pursuant to the Labor éode Privatel
Attorneys General Act of 2004, sent via online submission a letter-notice of violations to the
LWDA and via certified mail to DEFENDANTS. A copy of this letter-notice is attached to this
Complaint as “Exhibit A.”

101." It has been over 65 days since PLAINTIFFS submitted their letter-notice of violations to the
LWDA, and the LWDA has not provided notice to PLAINTIFFS of its intent to investigate the
alleged violations detailed herein. Therefore, PLAINTIFFS may commence a civil action pursuant
to Labor Code §2699.3'(B).

102. As a result of DEFENDANTS’ violation of numerous provisions of the Labor Code,
PLAINTIFFES seek all civil penalties, reasonable attorney’s fees and costs available pursuant to
Labor Code §2699 et seq.

103. PLAINTIFFS are likely to have evidentiary support, after research and reasonable opportlinity
for further investigation and discovery, to further penalties and violations. PLAINTIFFS will amend
this complaint, if appropriate, to seek all applicable penalties for violations which the LWDA has
failed to investigate and/or failed to issue a citation.

104. Pursuant to Labor Code §§ 2699(i) and 2699(g)(1), PLAINTIFFS should be awarded twenty-
five percent (25%) of all penalties due under California law, plus interest and reasonable attorneys’
fees and costs. The LWDA should be awarded seventy-five percent (75%) of the penalties due and

awarded.
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NINTH CAUSE OF ACTION

By PLAINTIFFS:Against DEFENDANTS
(Unfair Competition in Violation of Cal. Business and Professions Code §§ 17200 et. seq.)

105. PLAINTIFFS re-allege and incprporate by reference the allegations of paragraphs above.

106. California Business and Professions Code §§ 17200 et. seq. prohibits acts of unfair competition,
which shall mean and include any “unlawful and unfair business practices.”

107. The conduct of DEFENDANTS as alleged herein has been and continues to be unfair, unlawful,
and deleterious to PLAINTIFFS, their co-workers, and to the general public. PLAINTIFFS hereby
seek to enforce important rights affecting the public interest within the meaning of Code of Civil
Procedure § 1021.5. PLAINTIFFS are “persons” within the meaning of Business and Professions

Code § 17204, and therefore have standing to bring this suit for restitution.

'108. The prompt and proper payment of wages is a fundamental public policy of the State of

California.

109. 1t is aiso the public policy of the State to enforce minimum labor standards, to ensure that
employees are not required or permitted to w;)rk under substandard and unlawful conditions, and to
protect those employers who comply with the law from losing competitive advaﬁtage to other
employers who fail to comply with labor standards and requirements.

110. Through the conduct alleged herein, DEFENDANTS acted contrary to these public policies and
have thus engaged in unlawful and/or unfair business practices in violation of Business and
Professions Code §§ 17200 et. seq., depriving PLAINTIFFS and other employees working for
DEFENDANTS, the rights, benefits, and privileges guaranteed to employees under California law.

111. DEFENDANTS regularly and routinely violated the following statutes and regulations with

respect to PRLAINTIFFS and other employees of DEFENDANTS:
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(a) TWC Wage Order 5, as amended, and Labor Code §§ 201, 202, 204, 500, 510, 558,
and 1194 (failure to pay all wages, including all hours worked and overtime);

(b) IWC Wage Order 5, Labor Code §§ 226.7 (failure to provide rest periods);

(¢) IWC Wage Order 5, Labor Code §§ 226.7,'5 12 (failure to provide meal periods);

(d) Labor Code § 226 (failing to provide accurate wage statements to employees at
the time of payment); and

(e) Labor Code § 203 (failing to pay all wages owed at end of employment).

112. By engaging in these business practices, which are unfair and unlawful business practices

113.

114.

115.

within the meaning of Business and Professions Code §§ 17200 et. seq., DEFENDANTS harmed
PLAINTIFFS, other similarly situated past and current employees working for DEFENDANTS,
and the general public, and DEFENDANTS have gained an unfair competitive edge.

Under Business and Professions Code § 17203, PLAINTIFFS are entitled to obtain restitution
of these funds on behalf of themselves and other employees working for DEFENDANTS similarly
affected by DEFENDANTS’ unfair and/or unlawful business practices as set forth herein.

Pursuant to Business and Professions Code § 17202, PLAINTIFFES are entitled to specific relief
enforcing the penalty provisions of various Labor Code sections for themselves and for members of
the general public in amounts to be proven at trial. Failure to enforce the penalties due would result
in the unlawful enrichment of the DEFENDANTS and would promote unfair competition.
PLAINTIFFS’ success in this action will result in the enforcement of important rights affecting
the public and will confer a significant benefit upon the general public. Private enforcement of the
rights enumerated in this Complaint is necessary, as public_agencies have only sought limited | ..
enforcement of those rights, if any. The named PLAINTIFFS individually, »and by and through
counsel, are incurring a financial bﬁrden in pursuing this action on‘ behalf of the general pﬁblic.

PLAINTIFFS further seek to enjoin the above-referenced unlawful actions under the Labor Code
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and applicable IWC Wage Order. Therefore, PLAINTIFFS seek an award of attorneys’ fees and
costs of suit pursuant to California Code of Civil Procedure § 1021.5 and other applicable laws.
V.PRAYER
WHEREFORE, PLAINTIFFS pray fér judgment as follows:
(a) Compensatory and consequential damages, including unpaid wages and wage loss,
according to proof;
(b) Statutory damages, including wage statement violations pursuant to Labor Code § 226(a),
according to proof;
(c) Compensation of one hour at the regular rate of pay for each meal or rest period denied in
violation of Labor Code § 226.7 and applicable Wage Order, aécording to proof;
(d) Waiting time penalties pursuant to Labor Code §§ 201-203;
(e) Civil penalties, reasonable attorney’s fees, and costs pursuant to Labor Code §2699 et seq.;
(e) Prejudgment interest, pursuant to Cal. Labor Code § 218.6 and o:cher applicable laws,
accrued on all due and unpaid wages from the date that wages were due and payable according to
proof;
(f) Attorneys’ fees and costs made payal?le to the Liberation Law Group, P.C., pursuant to Cal.
Civ. Proc. Code § 1021.5; Cal. Labor Code §§ 218.5, 226(e), 1194, 2699(g), and other applicable laws;
(g) Pursuant to Business & Professions Code § 17203, an award of restitution for the unjustly
amounts earned or retained by DEFENDANTS by virtue of their engaging in unlawful conduct,
according to proof; and

(h) For such other and further relief as the court deems proper.
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Dated: November 2, 2018 LIBERATION LAW GROUP, P.C.

Ernesto Sanchez
Attorneys for PLAINTIFFS

V1. DEMAND FOR JURY TRIAL

PLAINTIFFS hereby demand a trial by jury.

!

DATED: November 2, 2018 LIBERATION LAW GROUP, P.C.

Ernesto Sanchez -
Attorneys for PLAINTIFFS
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Attorneys: ! HIERTD A VEYE Legal Assistants:
Arlo Garcfa Urjarte sV wi‘iﬁ Andrea Ortiz
UnKeiWu - AW GROUR PC, Lorenzo Barrera:Cruz
Ernesto Sanchez Ivette Olguin
Daniel P. Iannitelli ' Vicent Uriarte
Nick Aguilar; Adm, in Fla. ' Crystina Arreola-Nunez

Mariana Segarra

2760 Mission Street - San Franéisco, CA 94110 - 415 695-1000
August 1, 2018

VIA ONLINE SUBMISSION

Labor & Workforce Development Agency
Attn. PAGA Administrator

455 Golden Gate Avenue, 9th Floor

San Francisco, CA 94102

Re: Jeyson M. Pineda & Pairicia A. Calderon v. The Bay Clubs Company, LLC
dba The Bay Club Company

Dear PAGA Administrator;

Pursuant to the Private Attorneys General Act of 2004, attached is a list -of
violations relevant to this action. Further investigation and discovery may result in
shedding light to further violations. Please consider this letter and the attached as the
notice required by California Labor Code Section 2699.3.

Pursuant to Labor Code 2699(a), Plaintiffs Jeyson M. Pineda and Patricia A.
Calderon hereby apply to recover through civil action on behalf of themselves and other
current and former aggrieved employees.

Very truly yours,

AW GROUP, P.C.

s

LIBERATION L

Ermesto Sanchez

w/enclosures
#H
1
H
1
i



Liberation Law Group P.C.
Mr. Pineda’s and Ms. Calderon’s PAGA Letter
August 1, 2018

cc:

Mark K. Koorenny, Esq.

General Counsel for The Bay Clubs Company, LLC
31882 Saddletree Drive

Westlake Village, CA 91361-4700

Corporation Service Company (C1592199)

Agent for Service of Process for The Bay Clubs Company, LLC
2710 Gateway Oaks Drive, Suite 150N

Sacramento, CA 95833



Liberation Law Group P.C.
Mr. Pineda’s and Ms. Calderon’s PAGA Letter
August 1, 2018 '

The Bay Clubs Company, LLC Labor Code 2699 Notice of Violations

On or about April 2017, Jeyson M. Pineda (hereafter “Pineda™) was hired by The
Bay Clubs Company, LLC, doing business as The Bay Club Company (hereinafter
“Defendant™) to work in Defendant’s housekeeping department. Pineda worked. at
'Defendant’s facility located in Redwood City, California. Specifically, Pineda was in
charge of maintaining Defendant’s men’s locker room.

From Monday to Friday, Pineda regularly worked eight (8) hour shifts from
approximately from 2:30 p.m. to 11:00 p.m. Often, Pineda was required to work overtime
hours because Defendant’s housekeeping department was understaffed.

During the course of his employment, Defendant failed to properly compensate
Pineda for all his hours worked, including overtime hours worked. On several occasions,
Pineda noticed that the stated hours worked on his wage statements were inaccurate.
Specifically, Pineda noticed that his wage statements stated less hours that those that
Pineda actually worked. In addition, Pineda observed that Defendant was paying some of
his overtime hours worked at his regular rate of pay.

On several occasions, Pineda complained to Defendant about not being properly
paid for all hours worked. Pineda requested that Defendant pay him accurately and
compensate him for unpaid hours worked. Defendant failed to remedy Plaintiffs
complaints.

On or about May 2017, Patricia A. Calderon (hereinafter “Calderon”) was hired by
Defendant to work in Defendant’s laundry department. Calderon is the mother of Pineda.
Calderon worked at Defendant’s facility located in Redwood City, California.

. From around May 2017 to around January 2018, Calderon regularly worked eight
(8) hour shifts from approximately from 2:30 p.m. to 11:00 p.m. From time to time,
Calderon was required to work overtime hours.

Similar to Pineda, Defendant failed to properly compensate Calderon for all hours
worked, including overtime hours worked. Calderon also noticed that the stated hours
worked on her wage statements were inaccurate. Calderon noticed that her wage
statements stated less kours than those that Calderon actually worked. Calderon also
observed that Defendant was paying some of her overtime hours worked at her regular rate
of pay.

At some point, Pineda informed Ricardo, last name unknown (“Ricardo”™),
Supervisor for Defendant, about what he discovered after reviewing his wage statements
and the wage statements of Calderon. Pineda requested that Defendant provide him and
Calderon with back pay for all unpaid hours worked. In response, Ricardo told Pineda to
stop complaining and disregarded Pineda’s complaint. Ricardo subsequently told Pineda
that if he did not like the way he was getting paid, that Pineda should look for another job.



Liberation Law Group P.C.
Mpr, Pineda's and Ms. Calderon’s PAGA Letter
August 1, 2018

In retaliation for complaining about not being properly paid for all hours worked,
Defendant retaliated against Pineda by requiring him to work more hours but not properly
compensating him for such hours. .

On or about March 2018, Defendant constructively discharged Pineda. Pineda was
forced to guit his job with Defendant in response to the retaliation that Pineda suffered at
work and when Pineda realized that Defendant was not going to remedy his complaints
about not being properly paid for all hours worked.

<

Calderon is currently an employee of Defendant.

Throughout their employment with Defendant, Pineda and Calderon were not
authorized and provided with all meal and rest breaks that they were entitled to receive.
On multiple occasions, Pineda and Calderon were unable to take proper meal and rest
breaks due to being assigned heavy work loads and working in departments that were
short-staffed. '

Pineda and Calderon are informed and believe that other current and former
aggrieved employees of Defendant were subjected to the same wage and hour
violations as Pineda and Calderon noted herein. Pursuant to Labor Code § 2699,
Pineda and Calderon, on behalf of themselves and all current and former aggrieved
employees of Defendant, seek to recover civil penalties against Defendant for Labor
Code violations pursuant to, but not limited to:

Defendant violated § 204 by failing to pay Pineda and Calderon all wages due on
the designated days of pay. Defendant failed to pay Pineda and Calderon for all hours
worked in violation of Labor Code §§ 1194 and 1197. Defendant violated section 4 of the
Industrial Welfare Commission Wage Order 5 by failing to pay Pineda and Calderon all
hours worked at least at the minimum wage rate.

Violations to Labor Code § 204 — penalties pursuant to §§ 210 and 2699(f);
violations to Labor Code § 1194 - penalties pursuant to Labor Code §2699(f); violation to
Labor Code § 1197 — penalties pursuant to Labor Code §§ 1197.1, 558, and 2699(%);
violations to Wage Order 5 section 4 ~ penalties pursuant to § 20 of Wage Order 5.

By requiring Pineda and Calderon to work overtime and not properly compensating
them for overtime hours worked, Defendant violated Labor Code §§ 223, 510 and 1194(a),
which makes it “unlawful to secretly pay a lower wage while purporting to pay the wage
designated by statute or by contract.” Defendant violated Labor Code §§ 510 and 1194,
and section 3 of the Industrial Welfare Commission Wage Order 5 by failing to pay Pineda
and Calderon for all overtime hours worked at one and one half times their regular rate of

pay.

Violations to Labor Code § 223 - penalties pursuant to Labor Code §§ 225.5 and
2699(f); violations to Labor Code § 510 — penalties pursuant to Labor Code §§ 558 and .



Liberation Law Group P.C.
Mr. Pineda’s and Ms. Calderon’s PAGA Letter
August 1, 2018

2699(f); violations to Labor Code § 1194 - penalties pursuant to Labor Code §2699(f);
violations to Wage Order 5 section 3 — penalties pursuant to § 20 of Wage Order 5.

Defendant violated Labor Code §§ 226.7(a) and 512, and sections 11 and 12 of the
Industrial Welfare Commission Wage Order 5, by failing to authorize and provide Pineda
and Calderon with proper meal and rest breaks and then failing to provide Pineda and
Calderon the required one hour compensation when meal and rest breaks are not properly
provided.

Violations to Labor Code § 226.7(a) - penalties pursuant to § 2699(f); violations to
Labor Code § 512 - penalties pursuant to §§ 558 and 2699(f); violations to § 11 and § 12 of
IWC Order 5 - penalties pursuant to § 20 of IWC Order 5.

Defendant violated Labor Code § 226(a) and Wage Order 5 section 7 by failing to
provide Pineda and Calderon with accurate itemized wage statements providing at least the
following required information: (1) gross wages earned, (2) total actual hours worked by
the employee, (3) net wages earned, and (4) all applicable hourly rates in effect during the
pay period and the corresponding number of hours worked at each hourly rate by the
employees.

Violations to Labor Code § 226(a) — penalties pursuant to §§ 226(e), 226.3, and
2699(%); violations to IWC Order 5 section 7 — penalties pursuant to § 20 of IWC Order 5.

Defendant violated Labor Code §§ 201 through 203 by failing to pay Pineda and
Calderon all wages and compensation owed within 72 hours of their separation date.

Violations to Labor Code §§ 201 through 203 - penalties pursuant to Labor Code
section 2699(f).
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Attorneys for Plaintiff: Allyson Klipa By: BO iy Gl

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO
ALLYSON KLIPA, individually,

and on behalf of all others similarly
situated;

CASE NO.: cﬁc -20-5 (378’ g9
COMPLAINT FOR DAMAGES FOR:

Plaintiffs, Remedies Under Private

Attorneys General Act (PAGA

)
)
)
)
y )
’ )
; California Labor Code §§ 2698,
)
)
)
)
)

THE BAY CLUBS COMPANY
LI.C; and
DOES 1 through 50, inclusive;

2699, et seq.

Defendants.

XV4d A8

Plaintiff Allyson Klipa (hereinafter “Plaintiff””), acting for the interests of other aggrieved

current and former employees of Defendant, the Bay Clubs Company LLC, (hereinafter

“Defendant™) alleges the following:

NATURE OF THE ACTION

I Pursuant to Labor Code Private Attorneys General Act (“PAGA™), §§ 2698, 2699 of the
California Labor Code, Plaintiff brings this action against Defendant for wage and hour abuses in
violation of the California Labor Code and the Industrial Welfare Commission Wage Orders (the
“IWC Wage Orders”), all of which contribute to Defendant’s deliberate unfair competition.

2. Plaintiff brings this action seeking reimbursement, penalties, restitution, injunctive and other
_1_
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equitable relief, reasonable attorneys’ fees, and costs.

3. The monetary damages and restitution sought by Plaintiff will be established according to
proof at trial. Upon information and belief, the claims of individual Represented Employees,
including Plaintiff, are under the $75,000 jurisdictional threshold for federal court. For example, a
Represented Employee who was or has been employed for a relatively brief period could never
reasonably be expected to receive a recovery of $75,000 or more. Further, there is no federal
question at issue, as all the issues related to payment wages alleged herein are based solely on
California law and statutes, including the Labor Code, Civil Code, Code of Civil Procedure, and

Business and Professions Code. Finally, the claims are brought only on behalf of California workers.

JURISDICTION AND VENUE

4. Pursuant to Article VI, § 10 of the California Constitution, subject matter jurisdiction is
proper in the Superior Court of California because Plaintiff alleges claims arising under California
law.

5. This Court has jurisdiction over defendants because each is an association, corporation,
business entity, or individual that in fact conducts substantial business in the State of California.

6. Pursuant to § 395 of the California Code of Civil Procedure, venue is proper in the Superior

Court of California for the County of San Francisco, because this is where Defendant is located.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

7. As to penalty claims under the Labor Code Private Attorneys General Act, on or about
September 15, 2020, Plaintiff exhausted her administrative remedies by filing a complaint online
with the LWDA and sending said complaint to Defendant via certified U.S. mail.

8. The 65-day statutory period for Plaintiff expired and the LWDA did not serve Plaintiff with
a notice of intent to assume jurisdiction over the applicable penalty claims.

9. Therefore, Plaintiff has exhausted Plaintiff’s administrative remedies as to the penalty claims

sought in this Complaint.

-2-
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PLAINTIFF
10.  Plaintiff, Allyson Klipa, is a natural person and was, during the relevant time period
identified herein, employed by the Bay Clubs Company LLC, within the State of California, as a
“Group Fitness Instructor.”
11.  In said position, Plaintiff was repeatedly paid a substandard wage insofar as she was
denied full pay for all hours worked and did not receive reimbursement for expenses made on
behalf of defendant. Plaintiff is informed and believes, and based thereon, alleges that this
conduct of Defendant is and was commonplace at every location owned and operated thereby.
12.  As used throughout this Complaint, the term “Represented Employees” refers to the
named plaintiff herein as well as each and every other current or former aggrieved employee of

Defendant, as further described and defined herein.

DEFENDANT

13. At all times herein relevant, Defendant, the Bay Clubs Company LLC, was, and is, a
Delaware limited liability company with a principal place of business within the State of
California and with health and fitness facilities located both within this judicial district and
elsewhere across the United States.

14. Plaintiff is informed and believes and, on that basis, alleges that Defendant has, and does,
directly and/or indirectly, employed and/or exercised control over the wages, hours and working
conditions of the Plaintiff and members of the class.

15. Those defendants identified as Does 1 through 100, inclusive, are and were, at all relevant
times herein-mentioned, officers, directors, partners, and/or managing agents of some/each of the
remaining defendants. The Plaintiff is informed and believes and, on that basis alleges that, at all
times herein mentioned, each of the defendants identified as Does 1 through 100, inclusive,
employed and/or exercised control over the wages, hours and/or working conditions of Plaintiff
and Represented Employees at various California locations, as identified in the preceding

paragraph.
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16.  Plaintiff is unaware of the true names and capacities of those defendants sued herein as
Does 1 through 100, inclusive and therefore, sue these defendants by such fictitious names. The
Plaintiff is informed and believes and, on that basis, alleges that each of the fictitiously-named
defendants is responsible in some manner for, gave consent to, ratified and/or authorized the
conduct herein alleged and that the Plaintiff’s and Represented Employees’ damages, as herein
alleged, were proximately caused thereby.

17. Plaintiff is informed and believes and, on that basis, alleges that, at all relevant times
herein mentioned, each of the defendants was the agent and/or employee of each of the remaining
defendants and, in doing the acts herein alleged, was acting within the course and scope of such

agency and/or employment.

GENERAL ALLEGATIONS

18.  Defendant maintains and operates health and fitness facilities and makes the strength-
building and cardiovascular fitness equipment and services (e.g., group fitness classes) at these
facilities available to the public on a membership basis. Within the PAGA Period, Defendant has
operated numerous facilities throughout California. In so doing, Defendant has employed
hundreds, if not thousands, of individuals in recent years alone as Group Fitness Instructors, non-
overtime-exempt employees who are entitled to, inter alia, be paid for all hours worked, at their
regular rate of pay, to be reimbursed for necessary expenditures incurred as a direct consequence
of the discharge of their duties, and to be paid said wages and reimbursed for said expenditures
incurred in a timely manner.

19.  Defendant’s Group Fitness Instructors are responsible for facilitating the Bay Clubs’
members’ health and fitness goals through the instructions of group classes, including but not
limited to, “Power Sculpt,” “Cycle,” “Open Air Ignite,” “HIIT,” “Zumba,” “Boot Camp,” “Group
Power,” “Pilates,” “BODYCOMBAT,” “Vinyasa Flow,” “BODYPUMP,” and “Rhythm Ride.”

-4-
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20. Certain group classes offered by Defendant, including but not limited to “BODYPUMP”
and “Group Power,” are branded, trademarked fitness methods that are highly regulated and
controlled by the companies that developed them.

21. The Group Fitness Instructors have to be registered with the company at a specific facility
and are not allowed to teach the classes at a facility where they are not registered.

22. The companies require that the Group Fitness Instructors be trained and certified, and also
require that the employees only teach the latest released choreographed routines, set to the music
chosen by the company. A new set of choreography and music is usually released each quarter
and is referred to as a “Release” or an “Autoship” because they are automatically sent to the
Group Fitness Instructors.

23.  Group Fitness Instructors who teach these classes must purchase each new Release and
learn the music and choreography before teaching the class. It takes a significant time for the
Group Fitness Instructors to learn the new Releases, which often require specific exercises to be
done to specific beats of the music.

24, Group Fitness Instructors are not allowed to use previous music and choreography once

there is a new “Release.”

Failure to Pavy Wages in Violation of California Wage Order(s) and Labor Code 8§ 200. et
seq., 510, 1194, 1194.2. 1197.1 and 1198

25.  Group Fitness Instructors often teach several classes a day, and are responsible for
performing additional tasks such as preparing group workout rooms for instructions, locking and
unlocking cabinets and equipment pieces, setting up, breaking down, cleaning and performing
basic maintenance before and after classes, counseling members, completing paperwork,
preparing music and/or new Releases, meeting with other Group Fitness Instructors, finding
another instructor to fill-in for them in the event of sickness, traveling to and from group workout
rooms and other areas in the facility, learning the latest choreographed workout routine every
three months and a host of other preparatory activities required for the performance of their

positions with and for the benefit of Defendant.
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26.  Defendant establishes and publishes, for its members’ benefit, class descriptions as well
as class durations for each group class it offers. As such, Defendant advertises the class length as
being the actual duration of instruction.

27.  Notwithstanding the foregoing, no matter how many hours are spent by Group Fitness
Instructors performing tasks for the benefit of Defendant, such as those identified above, Group
Fitness Instructors are paid only for the length of time associated with and advertised for the
particular class they are scheduled to teach.

28.  Defendant denies Group Fitness Instructors wages for all hours worked despite the Bay
Clubs’ resultant knowledge that it is fraudulently depriving its employees of wages due on an
ongoing basis.

29. Moreover, the Plaintiff is informed and believes and, based thereon, alleges Defendant
knew and/or should have known that its Group Fitness Instructors are and, at all times during the
PAGA Period, were performing work in preparation for the particular formats, classes or sessions
they are and/or were scheduled to teach, in addition to work performed off- premises (e.g., at
home, at continuing education/training programs, maintaining “Autoship(s)”” whereby, four times
a year, instructors must pay for and learn the latest workout releases) for which Represented
Employees were not being compensated.

30.  Defendant’s failure to compensate Plaintiff and the Represented Employees for some
and/or all of the wages earned, including overtime wages, violated the applicable California
Wage Order, Title 8 of the California Code of Regulations and California Labor Code §§ 510,
1194, 1194.2, 1197.1 and 1198.

Failure to Reimburse Expenses and/or Prohibited Cash Bond Under California Labor Code

§§ 406 and 2802
31.  Many Group Fitness Instructors are required to receive the quarterly “Autoships.”
32.  Plaintiff and the Represented employees were required to purchase their own “Autoships”

whenever they became available in order to remain in “Active” status and be eligible to teach

certain group classes (including substitute instructors).

-6-

COMPLAINT FOR DAMAGES




Devon K. Roepcke, PC

“—
o}
8

&

o
2

—

.4 k‘:

N N =) T | B S U O

|\ TR NG TR NG TR NG T NG T NG T N T N T N T S e g . T W S Gy S G Sy
(o I e LY 2 B SN U R O R = N o e < e NV, B SN S B S =

33.  Furthermore, these Group Fitness Instructors can only teach group classes at the facility
where they have been registered with the controlling entity. In other words, not only are they
required to incur “Autoship” fees every three months to teach group classes, but these instructors
can only teach for Defendant.

34.  Defendant has enjoyed an advantage over its competition and disadvantaged its workers
by requiring its employees to purchase the Releases so that it can offer particular fitness classes,
but electing not to reimburse these business-related expenses to its Group Fitness Instructors.

35.  Additionally, Defendant required the Plaintiff and the Represented Employees to incur
expenses related to the business operations of defendant, which included without limitation, costs
related to travel, continuing education and/or fitness certification, licenses, maintaining
“Autoship” to be eligible to instruct group classes and/or materials, clothing, and equipment used
in the instruction of group fitness classes.

36. These expenditures were incurred in direct consequence of the discharge of the duties of
Plaintiff and the Represented Employees, or of their obedience to the directions of the employer
and have not yet been reimbursed by defendant.

37.  Atall relevant times, the Bay Clubs was aware of and was under a duty to comply with
various provisions of the California Labor Code, including, but not necessarily limited to §§ 406
and 2802(a).

38. California Labor Code § 406 provides:

Any property put up by an employee, or applicant as a part of the contract of
employment, directly or indirectly, shall be deemed to be put up as a bond and is
subject to the provisions of this article whether the property is put up on a note or
as a loan or an investment and regardless of the wording of the agreement under
which it is put up.

39. California Labor Code § 2802(a) provides:
An employer shall indemnify his or her employees for all necessary expenditures
or losses incurred by the employee in direct consequence of the discharge of his or

her duties, even though unlawful, unless the employee, at that the time of obeying
the directions, believed them to be unlawful.
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40.  The purpose of § 2802 is to prevent employers from passing their operating expenses on
to their employees. By requiring the Plaintiff and the Represented Employees to incur

uncompensated expenses in direct consequence of the discharge of their duties, Plaintiff and the
Represented Employees were forced and/or brought to contribute to the capital and expenses of

defendant’s business.

Failure to Provide Accurate Itemized Wage Statements in Violation of California Labor
Code 88 226 and 1174

41. California Labor Code § 226(a) provides:

Each employer shall semimonthly, or at the time of each payment of wages,
furnish each of his or her employees either as a detachable part of the check, draft
or voucher paying the employee’s wages, or separately when wages are paid by
personal check or cash, an itemized wage statement in writing showing: (1) gross
wages earned; (2) total number of hours worked by each employee whose
compensation is based on an hourly wage; (3) all deductions, provided, that all
deductions made on written orders of the employee may be aggregated and shown
as one item; (4) net wages earned; (5) the inclusive date of the period for which
the employee is paid; (6) the name of the employee and his or her social security
number; and (7) the name and address of the legal entity which is the employer.

42. The IWC Wage Orders also establish this requirement in § 7(B) thereof (8 Cal. Code
Regs. § 11010, ef seq.).
43. California Labor Code § 1174 provides:

Every person employing labor in this state shall: (d) Keep, at a central location in
the state . . . payroll records showing the hours worked daily by and the wages
paid to . . . employees . . .. These records shall be kept in accordance with rules
established for this purpose by the commission, but in any case, shall be kept on

file for not less than two years.

44.  Defendant never kept track of all hours that its Group Fitness instructors worked because

it only tracked and paid them for the time that they were scheduled to teach their respective
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classes. As a result, Plaintiff and the Represented Employees received inaccurate wage

statements which only provided for the time they were scheduled to teach and actually did teach.

Failure to Pay Wages on Termination in Violation of California Labor Code 8§ 201-203

45.  California Labor Code § 203 provides that:

If an employer willfully fails to pay, without abatement or reduction, in
accordance with Section 201, 201.5, 202, and 205.5, any wages of an employee
who is discharged or who quits, the wages of the employee shall continue as a
penalty from the due date thereof at the same rate until paid or until and action
therefor is commenced; but the wages shall not continue for more than 30 days.

46.  Plaintiff and the Represented Employees whose employment was voluntarily or
involuntarily severed, yet were not paid all wages due immediately upon the involuntary
termination or within seventy-two hours of the voluntary termination of their respective
employment positions with defendant.

47.  More than thirty days has elapsed since Plaintiff and the Represented Employees were

terminated and/or resigned from defendant’s employ.

FIRST CAUSE OF ACTION
THE LABOR CODE PRIVATE ATTORNEY GENERAL ACT OF 2004
(California Labor Code §§ 2698, 2699, et seq.)

48.  Plaintiff incorporates in this cause of action each and every allegation of the preceding
paragraphs, with the same force and effect as though fully set forth herein.

49.  California Labor Code § 2699 provides in relevant part that:

Notwithstanding any other provision of law, any provision of this code that
provides for a civil penalty to be assessed and collected by the Labor and
Workforce Development Agency or any of its departments, divisions,
commissions, boards, agencies, or employees, for a violation of this code, may, as
an alternative, be recovered through a civil action brought by an aggrieved
employee on behalf of herself and other current or former employees pursuant to
the procedures specified in Section 2699.3
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50.  Plaintiff is an “aggrieved employee” because she was employed by Defendant, and had
one or more of the alleged violations committed against her, and therefore is properly suited to
represent the interests of other current and former Represented Employees.
51.  Because of the acts alleged above, Plaintiff specifically seeks damages and penalties
under Labor Code 2699, for the following:
(a) Violations of Labor Code §§ 510, 1194, 1194.2, 1197.1 and 1198 for failing to
pay minimum, regular and overtime wages as alleged in this Complaint;
(b) Violations of Labor Code §§ 406 and 2802 for failing to reimburse expenses
and/or prohibited cash bond as alleged in this Complaint;
(c) Violations of Labor Code §§ 226 and 1174 for failing to provide accurate itemized
wage statements as alleged in this Complaint; and
(d) Violations of Labor Code §§ 201-203 for willfully failing to pay wages due on
termination.
52.  Furthermore, pursuant to Labor Code § 2698, et seq., Plaintiff seeks to recover attorneys’
fees, costs, damages, civil penalties, and wages on behalf of herself and the Represented

Employees as alleged herein, in an amount to be established at trial.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:

1. That the Court find that Defendants’ violations as described above are found to have
been willful;

2. That the Court award to Plaintiff and/or the Represented Employees damages and
penalties subject to proof at trial;

3. That Defendants, and each of them, be ordered and enjoined to pay restitution to
Plaintiff and/or Represented Employees;

4. For all remedies available under the applicable Industrial Welfare Commission Order
and Labor Code §§ 406, 510, 558, 1194, 1194.2, 1197.1, 1198, 2698, et seq., and 2802,

and including an award of unpaid wages, attorneys’ fees, costs, interest, liquidated
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damages, damages, penalties and waiting time penalties according to proof to the extent

2 permitted by law via PAGA,;
3 5. For Labor Code § 226(e) damages/penalties for Plaintiff and each Represented
4 Employee via PAGA,;
5 6. For Labor Code § 203 penalties in an amount to be proven at trial via PAGA;
6 7. That Plaintiff and/or the Represented Employees be awarded reasonable attorneys’ fees
7 where available by law, including but not limited to pursuant to Labor Code §§ 2698,
8 et seq., Code of Civil Procedure § 1021.5, and/or other applicable laws; and
9 8. Such other and further relief as the Court may deem proper and just.
o 10
Q‘.\
LH% H DATED: November 19, 2020 LAW OFFICES OF DEVON K. ROEPCKE, PC
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bg z 13
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> 15 Attorneys for Plaintiff
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below.

You have 30 CALENDAR DAYS after this.summons and legal papers are served on you to file a written response at this court and have a copy
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 these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the Califomnia Courts Online Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar assoclation. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
 JAVISO! Lo han demandado. Si no responde dentro de 30 dias, la corte pusde decidir en su contra sin escuchar su versién. Lea Ia informacidn a
* continuacion.

Tiene 30 DIAS DE CALENDARIO despuds de que le entreguen esta citacién y papeles legales para presentar una respuesta por escrilo en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tlene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de Ia corte y més informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede més cerca. Si no puede pagar la cuota de presentacidn, pida al secretario de la corte
que le dé un formulario de exencion de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le

| podré quitar su sueldo, dinero y bienes sin méds advertencia.

" Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. SI no conoce a un abogado, puede liamar a un servicio de
- remision a abogados. Sino puede pagar a un abogado, es posible que cumpla con los requisitos para oblener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte 0 el
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pagar el gravamen de la corte antes de gue la corte pueda desechar el caso.

The name and address of the court is:
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Superior Court of California, County of San Francisco
400 McAllister Street

San Francisco, California 94102
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TFor prool of service of this summons, Use PTeof of Service of summons (form POS-010).)
‘Para prueba de entrega de esta citacion use el formulario Proof of Service of Summons, (POS-010)).
AL NOTICE TO THE PERSON SERVED: You are served
1, B as an individual defendant.
2. as the person sued under the fictitious name of (specify):
3. ] on behalf of (specify):
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4, [ by personal delivery on (date):
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Plaintiff BRETT NICHOLS, (“Plaintiff”), by and through his attorneys, brings this action on

' _Bdhal‘f of himself, and all other similarly situated non-exempt employees who are or were employed

in California by THE BAY CLUBS COMPANY, LLC, a Delaware limited liability company, aka
WESTERN ATHLETIC CLUBS, LLC (“Bay Clubs” or “Defendant”); MATTHEW J. STEVENS,
hn individual, KEVIN KLIPFEL, an individual, and DOES 1 through 20, inclusive (collectively,

“Defendants”) within the four-year period prior to the filing of this action. Plaintiff hereby alleges,

bn information and belief, except for information based on personal knowledge, which allegations

are likely to have evidentiary support after further investigation and discovery, as follows:
NATURE OF ACTION
1. This California-based class action is brought on behalf of Plaintiff and the Class'

because of Bay Clubs systematic mistreatment of its employees in violation of California’s wage and

sour laws. Bay Clubs is one of the largest providers of sports and athletic clubs within the State of
£alifomia, with over 20 clubs in California alone, and has and continues to profit off of the backs of
hon-exempt workforce by routinely failing to pay all wages owed to employees, including failing to
Jpay the correct amount of accrued vacation to employees whose employment with Bay Clubs ceases

and failing to pay proper overtime to its employees by not including non-discretionary bonuses

arned in the calculation of the overtime rate of pay. Bay Clubs also fails to propetly reimburse its

mployees for all reasonable and necessary expenses incurred by its employees, including expenses
hssociated with washing/cleaning the mandated work uniforms utilized by Bay Clubs’ employees.

2. Plaintiff is informed, believes and thereon alleges that, at all times pertinent hereto,
Yefendant Matthew J. Stevens held (among other possible positions) the positions of President and
CEO of Bay Clubs.

A

3. Plaintiff is informed, believes and thereon alleges that, at all times pertinent hereto,
.efendant‘ Kevin Klipfel held (among other possible positions) the position of Chief Operating
Officer of Bay Clubs.

1 The “Class” and “Sub-Classes” are defined in paragraphs 39:

-l
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4, Plaintiff is informed, believes, and thereon alleges that Matthew J. Stevens, Kevin

*{l’ipfel and Bay Clubs and Does 1 through 20, inclusive, (collectively “Defendants™) are primary

Hefendants in this action and, at all times pertinent hereto, were and are citizens of the forum state of

California.

5. Plaintiff is informed, believes and thereon alleges that, at all times pertinent hereto,
Defendants Matthew J. Stevens and Kevin Klipfel and Does 1 through 20, were the owner(s),
director(s), officer(s), or managing agent(s) acting on behalf of employer, Bay Clubs, and who, in

said respective capacities and positions, are liable for the claims alleged herein pursuant to Labor

Code §558.1 in that they were and are an “other person” acting on behalf of Bay Clubs, who

violated, or caused to be violated, certain Labor Code sections stated herein.

6. In order to redress the harms suffered, Plaintiff, on behalf of himself and the Class,
bring claims associated with Defendants’ violations of the California Labor Code and applicable
IWC Wage Order, including : (1) failure to provide accurate wage statements in violation of Labor
Code §226; (2) failure to timely pay wages when due at termination in violation of Labor Code
§§201 and 202; (3) violation of the Unfair Competition Law (“UCL”) pursuant to Business &
Professions Code §17200, et seq.; (4) failure to timely pay all accrued and unpaid vacation pay in
violation of Labor Code §227.3; (5) failure to pay all minimum, regular rate and overtime wages;
and (6) failure to timely reimburse business expenses in violation of Labor Code §§2802.

JURISDICTION AND VENUE

7. Federal district courts do not have original jurisdiction over the matter pursuant to 28

U.S.C. §§1331, 1332, 1441, because this action does not arise under the Constitution, laws, or

! treaties of the United States and the dispute is not between “citizens of different states.”

8. Plaintiff is a citizen of California because his domicile is in California.

9.  Defendant Bay Clubs is a citizen of California because its “principal place of
business” is in California. 28 U.S.C. §1332(c)(1). Specifically, its corporate “nerve center” where
its officers direct, control, and coordinate the corporation’s activities, is located at Defendant’s

headquarters, 1 Lombard Street, California 94111. Per Bay Clubs, more than 90 percent of its

a3.’—
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sports and athletic clubs are located in California. Accordingly, Bay Clubs consolidated its “key
functions and management” at its headquarters in Califomia, its largest market

| 10. On information and belief, Defendants Matthew J. Stevens and Kevin Klipfel are

Fi'tizens of California because their respective domiciles are in California.

11.  The classes of person whom Plaintiff seeks to represent are non-exempt employees

Mo were and/or are employed by Defendants in California and, based on information and belief,

fore than two-thirds of the proposed class members are citizens of California. The principal injuries

:=‘resul.tingv from the alleged conduct of Defendants were and are incurring in California. Plaintiff is

maware of another class action with the same factual allegations against Defendants on behalf of the

e or other similarly-situated persons having been filed during the 3-year period preceding the
jling of this Complaint.

12.  This Court has jurisdiction over Defendants because they conduct substantial
susiness in California and have intentionally availed themselves of the laws and markets of
~alifornia through the operation of their business in California.

13.  Venue is proper in this Court because a significant portion of the conduct that gives
lise to Defendants’ liability, as alleged herein, occurred in San Francisco County. Defendant Bay
Clubs’ headquarters are located in San Francisco County and it conducts substantial business in San
Francisco County.

THE PARTIES
Plaintiff Brett Nichols
14.  Plaintiff Brett Nichols is over eighteen years of age and at all relevant times is and
Irms a resident of Santa Clara County, California. Mr. Nichols, a well-established professional
brainer with more than fourteen years’ experience, was a dedicated non-exempt employee of Bay
(“lubs in one of its Northern California facilities for approximately nine years, ending his
kmployment in or about February 2018. Mr. Nichols was a non-exempt employee who was paid on
hn hourly basis at the rate of $66.00 per hour.
15. At all relevant times, Defendants required Plaintiff and the members of the proposed

-4-
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s1ass, namely, non-exempt employees who worked for Bay Clubs during the four period prior to the
hling of the complaint in this action, to wear uniforms, including shirts which Bay Club provided
with a Bay Club mandated logo. During the Class Period,? Bay Club failed to reimburse Mr. Nichols
and members of the proposed class for the cost of purchasing and washing/cleaning the Bay Club
mandated. clothing items, in clear violation of Labor Code §2802. During the Class Period,
PYefendant maintained a written vacation policy that provides/provided that vacation pay out upon an
bmployee termination would be paid out at the rate of $15.00 per hour, rather than at the employee’s
ast hourly rate of pay. During the Class Period, Defendants failed to pay out accrued vacation to
mployees whose employment with Bay Clubs was terminated as mandated by Labor Code §227.3
bnd failed to pay all wages owed when Plaintiff and other non-exempt employees ceased working
¥or Bay Clubs in violation of Labor Code §§ 201 and 202. Among other violations, Defendants
knowingly and intentionally failed to include non-discretionary bonuses earned and paid in
balculating the regular rate of pay for purposes of overtime calculation under the applicable
Industrial Welfare Commission (“IWC”) Wage Order 10 and failed to provide Plaintiff Nichols and
hembers of the proposed class with accurate, itemized wage statements, as required by Labor Code
ko
16. Because of Defendants’ wage and hour violations, Plaintiff Nichols has suffered
famages, and he therefore brings this class action to enforce compliance of the Labor Code and
Fecover wages, restitution, civil penalties, and attorneys’ fees and costs.

Defendants

17.  Defendant Bay Clubs is a Delaware Limited Liability Company, with its corporate
bffice located at 1 Lombard Street, San Francisco, California 94111.

18.  Per the Bay Clubs’ Statement of Information filed with the California Secretary of
:’étate on August 16, 2016 and the Statement of No Change (Limited Liability Company) filed with

.2 The “Class Period” is defined in paragraph 38 below. .
“5-
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tl: California Secretary of State on May 30, 2018, Defendant Matthew J. Stevens, is identified as the
Manager and Defendant Kevin Klipfel is identified as the Secretary, respectively, of Bay Clubs.

19. Plaintiff is informed, believes and thereon alleges that, at all times pertinent hereto,
Defendants Matthew J. Stevens, Kevin Klipfel, and Does 1 through 20, were the owner(s),
Hirector(s), officer(s), or managing agent(s) acting on behalf of employer, Bay Clubs, and who, in
kaid respective capacities and positions, are liable for the claims alleged herein pursuant to Labor
que §558.1 in that they were and are an “other person” acting on behalf of Bay Clubs, who
knowingly and willfully violated, or caused to be violated, certain Labor Code sections stated herein.
70. Based on information and belief, Defendants had the authority to, directly or
indirectly, or through an agent or other person, employ or exercise control over Plaintiff’s and the
(lasses’ wages, hours, and working conditions.

21.  Based on information and belief, Defendants had knowledge of the wage-and-hour

violations alleged herein and each defendant had the power to prevent the violations from occurring.

|Having knowledge of the wage-and-hour violations set forth in this Complaint, Defendants could

have, but failed to prevent the violations from occurring.
22. At all relevant times, Defendants did, and still do, transact and conduct business in

the State of California, including, but not limited to, the County of San Francisco, and within the

jurisdiction of this Court.

23. At all times mentioned in the causes of action alleged herein, each defendant was an

gent and/or employee of each other defendant. In doing the things alleged in the causes of action
tated herein, each defendant was acting within the course and scope of this agency or employment

nd was acting with the consent, permission, and authorization of each of the remaining defendants.

A1l actions of each defendant, as alleged in the causes of action stated herein, were ratified and

%ppmved by every other defendant or its officers or managing agents.

24.  Plaintiff does not know the true names and capacities of Defendants Does 1 through

|RO inclusive, and therefore sues them by these fictitious names. Plaintiff will amend this Complaint

o include their names and capacities once they are known. Plaintiff is informed and believes, and on

.6~
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hat basis alleges, that each of the Defendants designated as a DOE is legally responsible in some
Lianner for the occurrences alleged in this Complaint, and unlawfully caused the injuries and

Hamages to Plaintiff and the Class as alleged in this Complaint.

BAY CLUBS UNLAWFUL, CONDUCT
Background

25.  Bay Clubs is a hospitality company and provider of fitness and leisure facilities and
'prggrmnming;in California, with headquarters in San Francisco, and with approximately 22 locations
throughout California. Based on information and belief, Bay Clubs operates at least four of those
Lacili’ties in San Francisco, California, and employs members of the Class at each California facility.
26.  The non-exempt hourly employee positions that constitute the Class include, for
bxample: childcare personnel, reception desk, housekeeping, facilities painter, membership sales
hopresentatives, pilates instructor, lifeguard, tennis instructor, golf instructor, fitness trainer, personal
rainer coach, massage therapists, facilities technician, staff accountant, among others. As described
In more particularity in paragraphs below, the Class includes all hourly California Employees,
eaning all non-exempt current and former employees of Bay Clubs, who were employed by Bay
Clubs in California during the Class Period.

Unpaid Overtime

27.  Defendants required Plaintiff and the Class to work over 8 hours per day, and/or 40
hours per week. Defendants had a practice of paying out non-discretionary bonuses to Plaintiff and
L wembers of the Class who worked over 8 hours per day, and/or 40 hours per week. When
balculating the regular rate of pay for purposes of overtime calculation under the IWC Orders, non-

Hiscretionary bonuses paid to members of the Class were not calculated into the formula.

78. At all relevant times, Defendants had a policy and practice of paying accrued and
inused vacation pay to Plaintiff and the Class at the rate of $15.00 per hour and not at the Plaintiff’s
: hnd the Class Members’ regular rate of pay at the time they terminated their employment from Bay
Clubs, in violation of Labor Code § 227.3.

-7-
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29.  During the Class Period, Defendants maintained a practice and policy of mandating
hat Plaintiff and Class members wear Bay Club provided uniforms, including shirts, black athletic
bants or shorts and athletic shoes. While Defendants provided Plaintiff with some items of the
:-Imandated; uniforms, Defendants failed to reimburse Plaintiff and the members of the Class for the
host of items some of the required uniform items and failed to reimburse for the cost of
mshihg/cleaning the articles of clothing, all in violation of Labor Code § 2802.

| Pendent Violations

30, Due to Defendants’ failure to lawfully include non-discretionary bonuses in the
balculation of overtime as required the applicable IWC Wage Order and the failure to lawfully pay
11 vacation wages in compliance with Labor Code § 227.3, Defendants violated California laws
boverning wage statements and the timely full payment of all wages due.

31.  Defendants knowingly and intentionally failed to provide Plaintiff and the Class with

aceurate, itemized wage statements, as required by Labor Code §226, by failing to accurately report

oss and net wages earned by Plaintiff and the Class. Because of the inaccurate wage statements,

Dlaintiff and the Class have been harmed because their wages owed were not properly calculated and
hey were never made aware of what their true wages were and how they were calculated.

32.  Plaintiff and members of the Class, which include employees no longer employed by
Defendants, were not timely paid all earned wages due immediately upon discharge and/or within 72
Lours of resignation as required by California law.

33.  Common evidence exists to prove Defendants’ Labor Code violations, for example,
the Classes’ wage statements and payroll records.
34. Because of Defendants’ wage and hour violations, Plaintiff and the Class have
| anfered damages, and therefore bring this class action to enforce compliance of the Labor Code and
hpplicable IWC Wage Order 10, and to recover wages, restitution, civil penalties, and attorneys’ fees
pnd costs..
i
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CLASS ACTION ALLEGATIONS

35.  Plaintiff realleges and incorporates herein by reference each allegation in the

Ppreceding and subsequent paragraphs.

36.  Plaintiff brings this action on behalf of himself and all other similarly situated

persons as a class action pursuant to California Code of Civil Procedure §382.

37.  Asused herein, the following terms have the meanings set forth below:

i. “California Employees” means all Non-Exempt current and former

|Employees of Bay Clubs who were employed by Bay Clubs in California during the Class Period.

ii. “Former Employees” means all Non-Exempt former employees of Bay Clubs
who were, but no longer are, employed by Bay Clubs in California during the Class Period.
iil. “Non-Exempt” means employees that are not exempt from California wage
hnd hour laws pursuant to Labor Code §515(a); 8 Cal. C. Regs. §11100, et seq.
iv. “Class Period” means the period within the four years prior to the filing of
the Complaint in this action up through the date of final disposition of this action.

\2 The “Class” means all “California Employees” and “Former Employees.”

38. Excluded from the Class are Defendants, their officers and directors, families and
egal representatives, heirs, successors, or assigns and any entity in which Defendants have a
sontrolling interest, and any Judge assigned to this case and their immediate families.

39.  The “Class” is comprised of the following Sub-Classes:

(a) Unpaid Wages and Compensation Associated With Accrued and Unused
Vacation Sub-Class: Those members of the Class who had accrued and unused vacation pay
which was paid out upon termination of their employment with Defendants;

(b) Unpaid Wages and Compensation Based on Non-Discretionary Bonus Sub-
Class: Those members of the Class who, associated with their employment with Defendants,
worked over 8 hours in a day and/or 40 hours in a week during periods that they eamed and
were paid a non-discretionary bonus;

(c) Waiting Time Sub-Class: Those members of the Class who were terminated or

-9-
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quit from the employ of Defendants;

(d) Unreimbursed Expense Sub-Class: Those members of the Class to whom
Defendants mandated a uniform or item of apparel to be worn during working hours; and

(¢) Wage-Statement Sub-Class: Those members of the Class to whom Defendants
provided a wage statement at any time during the period of one year prior to the filing of the
action, up to and including the present.
_ 40. Plaintiff is informed, believes, and thereon alleges that the number of members of
he Class is in excess of 1,000. Consequently, the Class is so numerous that joinder of all members
ndividually would be impractical.
| 41.  Plaintiff is a member of the Non-Exempt employees comprising the Class and was
émp_loye.d with Defendants at their facilities and job sites at various times during the Class Period.
472.  Plaintiff has no conflicts of interest with his fellow members of the Class and has
heen able, and will continue to be able, to fairly and adequately protect the interests of all members
of the putative Class.

43; Plaintiff is informed, believes and thereon alleges that Defendants’ unlawful

pmploynient policies and practices, raise questions of fact common to the members of the Class,

including, whether Defendants:

(a) Failed to timely pay Plaintiff and members of the Class all their earned wages
and compensation;

(b) Failed to furnish to Plaintiff and members of the Class accurate, itemized wage
statements compliant with Labor Code §226;

(c) Failed to reimburse Plaintiff and members of the Class for expenses incurred by
them to purchase and wash/clean uniforms and apparel that Defendants mandated
Plaintiff and members of the Class to wear while working for Bay Clubs;

(d) Failed to timely pay Plaintiff and members of the Class all of their earned
wages, compensation and benefits immediately upon termination of their employment or
within seventy-two hours of them quitting; and/or

-10-
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(¢) Failed to pay Plaintiff and members of the Class for accrued and unused
vacation upon termination of the employment at their last regular rate of pay as required

by Labor Code § 227.3
44, Plaintiff is informed, believes and thereon alleges that Defendants’ unlawful

pmployment policies and practices raise numerous questions of law common to the members of the

Class, including, without limitation:

(a) Whether the provisions of the Labor Code and 8 Cal. Code Regs. §11100 include
the employer’s obligation to pay all earned wages and to pay all such earned wages at the
time of the termination of a member of the Class’ employment;

(b) Defendants’ legal obligation to pay accrued and unused vacation pay at the
regular rate of pay at the time of termination of Plaintiff and the member of the Class’
employment;

(c) Defendants’ legal obligation to reimburse members of the Class for necessary
expenses incurred for uniforms and apparel, including the cost of washing/cleaning
uniforms or apparel required to be worn by Plaintiff and members of the Class during work
hours;

(d) Whether Defendants’ obligation to provide Labor Code § 226 compliant wage
statements to their employees is applicable to Plaintiff and members of the Class;

(¢) The requirements for a wage statement to be compliant with Labor Code §226;
and,

(f) What remedies, including restitution, compensatory damages, statutory and civil
penalties, additional wages and disgorgement of revenue, are available under California law
to members of the Class who were not paid all earned wages, compensation and benefits;
were not timely paid all earned minimum, regular and overtime wages, compensation and
benefits; were not paid all wages and premium compensation earned at the time of the
termination of their employment relationship with Defendants; were not reimbursed all

expenses incurred in the performance of their work for Defendants; and were not provided

-11-
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lawful wage statements.
45.  Plaintiff is informed, believes and thereon alleges that his claims are typical of the

JJaiins. of the members of the Class because they encompass the same unlawful policies and

|bractices’ of Defendants; they arise out of the same alleged course of conduct by Defendants; are
based upon the same legal theories as the claims of the Class; and the legal issues raised under the
~alifornia state laws as a result of Defendants’ conduct apply equally to Plaintiff and members of the
Class.

46.  Plaintiff is informed, believes and thereon alleges that all members of the Class are
' é_imiiarly situated in that, throughout their employment, they were subject to Defendants’ violations
b California labor law, including that Defendants maintained uniform policies and practices
whereby Defendants regularly and systematically:

(a) Failed to pay Plaintiff and members of the Class all earned wages and
compensation, including overtime wages;

(b) Failed to timely pay Plaintiff and members of the Class all of their earned
wages and compensation in the form of vacation pay upon termination of Plaintiff’s and
members of the Class’ work relationship with Defendants;

(¢) Failed to furnish to Plaintiff and members of the Class Labor Code §226
compliant wage statements;

(d) Failed to timely pay Plaintiff and members of the Class all of their earned wages,
compensation and benefits immediately at the termination of their employment or within
seventy-two hours of them quitting; and,

(e) Failed to reimburse Plaintiff and members of the Class for expenses related to
purchasing and washing/cleaning uniforms and clothing apparel Plaintiff and members of
the Class were required to wear during their work for Defendants
47.  Such uniform policies and practices have affected each member of the Class,

ncluding Plaintiff, in a similar fashion.
48.  Plaintiff is informed, believes and thereon alleges that the prosecution of separate

-12-
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hetions by or against individual members of the Class would create a risk of substantial prejudice
hecause separate actions could result in the imposition of incompatible standards of conduct on the
barty opposing class certification through inconsistent judgments or varying adjudications.

49.  The questions of law and fact common to the members of the Class predominate
bver any questions affecting only individual members, and a class action is superior to other
tivailable methods for the fair and efficient adjudication of the controversy in that members of the
Class have little or no interest in individually controlling the prosecution of separate actions. The
hutative Class member’s individual claims are of a magnitude which make pursuit thereof, on an
ndividual basis, economically unfeasible and dissuade prosecution of such meritorious claims as the
kconomic benefit is far outweighed by the justified concern for retaliatory conduct on the part of
Defendants and/or concern for impaired future job prospects as a result of the perceived stigma
hssociated with having advanced litigation against one’s previous employer.

: 50. Plaintiff is informed, believes and thereon alleges that it is desirable to concentrate
he litigation of the claims in this court because substantial employment activities for which the
plaims arise took place within the venue of the above-entitled court and Defendants otherwise
sonduct business in this jurisdiction.

51. Plaintiff is informed, believes and thereon alleges that this action is manageable as a

lass action because, compared with any other method, such as consolidation of individual actions, a

slass action is fairer and more efficient, avoids the potential for inconsistent findings of fact and/or
pplicationi of law, and would not present the parties, the members of the putative class, or the Court
vith significant procedural or administrative difficulties in management thereof as a class action.

52. Furthermore, a class action would maximize judicial efficiency and minimize the
inconvenience to both party and non-party witnesses who would otherwise have to testify in a
multitude of proceedings.

53.  Plaintiff has retained the respective legal services of Alejandro P. Gutierrez of

Hathaway, Perrett, Webster, Powers, Chrisman & Gutierrez, APC; and Fred W. Gerbino, Jr. of the
I
/7
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| aw Office of Fred W. Gerbino Jr., APC, who are competent and experienced in complex wage-and-
hour class action litigation.

54.  Plaintifs counsel has litigated numerous class actions on behalf of employees
hsserting wage-and-hour claims under California and federal law. Plaintiff’s counsel intends to
bommit the necessary resources to prosecute this action vigorously for the benefit of all Class
menbers.

55.  Plaintiff reserves the right under California Rules of Court, Rule 3.765(b), to amend

{br modify the Class description with greater specificity or further division into subclasses or

[imitation to particular issues.
56.  Plaintiff brings this action on behalf of himself and all others similarly-situated
fursualnt to California Code of Civil Procedure §382 because there is a well-defined community of

nterest in the litigation and the proposed Class is easily ascertainable.

Numerosity

5§7.  The potential members of the Class are so numerous that joinder of all the members
s impracticable. While the precise number of members of the Class has not been determined,
Plaintiff is informed and believes Defendants have employed more than one thousand (1,000)
alifornia Employees during the last four years.
58. Based on information and belief, Defendants’ employment records evidence the
mebe;: and location of the Class.

Commonality and Predominance
59.  There are questions of law and fact common to the Class that predominate over any
Huestions affecting only individual class members. These common questions of law and fact
nclude, without limitation:
(a) Whether Defendants violated IWC Wage Order 10 and California Labor Code §

1194 by failing to properly compensate members of the Class overtime, by failing to include

non-discretionary bonuses in the calculation of the regular rate of pay for purposes of

calculating overtime.
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(b) Whether Defendants violated California Labor Code §§201 and 202 by failing to
pay all members of the Class all wages at the time of his or her discharge or within 72 of his
or her resignation;

(c) Whether Defendants failed to provide accurate itemized wage statements to the
Class in violation of Labor Code §226 and the applicable IWC Wage Order 10;

(d) Whether Defendants violated California Labor Code § 227.3 by failing to pay
members of the Class all accrued and unused vacation pay at the last regular rate of pay of
Plaintiff and the members of the Class;

(¢) Whether Defendants failed to reimburse Plaintiff and all members of the Class
for the cost of purchasing and washing/cleaning uniforms or clothing apparel, including
athletic pants and shorts, and purchasing athletic shoes which Defendants required Plaintiff
and the members of the class to wear while working for Defendants;

(f) Whether Defendants violated the UCL; and

(g) Whether Plaintiff and the Class have been harmed and the proper measure of

relief.

60. The claims of Plaintiff are typical of the claims of the Class. Plaintiff and all
hnembers of the Class sustained injuries and damages arising out of and caused by Defendants’
Lommon course of conduct in violation of laws, regulations that have the force and effect of law, and
statutes as alleged.

Adeguacy of Representation

61.  Plaintiff will fairly and adequately represent and protect the interests of the Class.
Counsel who represents Plaintiff are competent and experienced in litigating large employment class
hetions.

Superiority of Class Action

62. A class action is superior to other available means for the fair and efficient

idjudication of this controversy. Individual joinder of the Class is not practicable, and questions of
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aw and fact common to the Class predominate over any questions affecting only individual
nembers of the Class. Each member of the Class has been damaged and is entitled to recovery
hecause of Defendants’ uniform unlawful policy and/or practices described herein. There are no
ndividualized factual or legal issues for the court to resolve that would prevent this case from
broceeding as a class action. Class action treatment will allow those similarly situated persons to
itigate their claims in the manner that is most efficient and economical for the parties and the
judicial system. Plaintiff is unaware of any difficulties that are likely to be encountered in the
| nanagemient of this action that would preclude its maintenance as a class action.
FIRST CAUSE OF ACTION

Failure to Pay Overtime in Violation of Labor Code §1194

(Against All Defendants on Behalf of Plaintiff and the Class)
63.  Plaintiff realleges and incorporates herein by reference each allegation in the
preceding and subsequent paragraphs.
64.  Defendants routinely required Plaintiff and the Class to work more than eight (8)
hours per day and/or forty (40) hours per week. Defendant paid non-discretionary bonuses to
Plaintiff and members of the Class but did not include the non-discretionary bonuses in the
kalculation of the regular rate of pay for purposes of calculating the overtime rate of pay.
65. Defendants failed to fully compensate Plaintiff and the Class for all overtime wages
they earned.

66. Plaintiff is informed and believes, and thereon alleges that the failure of Defendants

t"‘fully compensate Plaintiff and the Class for overtime work was willful, purposeful, and unlawful
1id done in accordance with the policies and practices of Defendants’ operations.

67. As a proximate cause of the aforementioned violations, Plaintiff and the Class have
|peen damaged in an amount according to proof at time of trial. Plaintiff and the Class are entitled to
| becover the unpaid balance of wages owed, penalties, including penalties available pursuant to
California Labor Code §558, plus interest, reasonable attorney fees and costs of suit according to the
mandate of California Labor Code §§1194, ef seq.
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SECOND CAUSE OF ACTION
Failure to Pay Vacation Pay Violation of Labor Code §§227.3
(Against All Defendants on Behalf of Plaintiff and the Class)
68. Plaintiff realleges and incorporates herein by reference each allegation in the
preceding and subsequent paragraphs.
69. Plaintiff and the Class members’ employment with Bay Clubs was and is governed
by Labor Code §227.3, which provides, as relevant herein, that accrued and unused vacation pay

must be paid upon the termination of the employment relationship at an employee’s regular rate of

pay at the time the relationship is terminated.

70. Defendants violated Labor Code §227.3 by failing to pay Plaintiff and the Class for
accrued and unused vacation pay at the regular rate of pay of Plaintiff and the members of the Class
at the time their employment relationship with Defendants was terminated.

THIRD CAUSE OF ACTION
Failure to Provide Accurate Itemized Wage Statements in Violation of Labor Code §226
(Against All Defendants on Behalf of Plaintiff and the Class)

71. Plaintiff realleges and incorporates herein by reference each allegation in the
preceding and subsequent paragraphs.

72. Labor Code §226(a) states, inter alia, that employers “shall furnish” to its
employees, an “accurate itemized statement in writing showing (1) gross wages earned, (2) total
hours worked by the employee ... (5) net wages earned, (6) inclusive dates of the period for which
the employee is paid, ... (8) the name and address of the legal entity that is the employer, ... and (9)
all applicable hourly rates in effect during the pay period and the corresponding number of hours
worked at each hourly rate by the employee ....”

73. Defendants violated Labor Code §226(a) because they failed to furnish to Plaintiff

and the Class accurate itemized statements in writing during each pay period. Defendants failed to

| accurately report on Plaintiff’s and the Class’ wage statements, infer alia: (1) gross wages earned;

(2) net wages earned.
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74. With respect to accurately reporting gross and net wages earned and the total hours
worked by the employee, an employer must pay an employee all wages that are due for a pay period
on the pay day for that pay period. Cal. Lab. Code §§204, et seq.

75. Defendants failed to pay Plaintiff and the Class the non-discretionary bonus portion
of the overtime rate of pay and failed to report the same on their respective wage statements as
required by Labor Code §226. Accordingly, violated Labor Code §226 by failing to accurately
report gross and net wages earned by the employees.

76. Labor Code §§226(e) and (h) provide for the remedy for wage statement violations:

(e) An employee suffering injury as a result of a knowing and
intentional failure by an employer to comply with subdivision (a) is entitled to
recover the greater of all actual damages or fifty dollars ($50) for the initial pay
period in which a violation occurs and one hundred dollars ($100) per employee
for each violation in a subsequent pay period, not exceeding an aggregate
penalty of four thousand dollars ($4,000), and is entitled to an award of costs
and reasonable attorney’s fees.

(h)  An employee may also bring an action for injunctive
relief to ensure compliance with this section and is entitled to an award of costs
and reasonable attorney’s fees.

77. Defendants have injured Plaintiff and the Class and made it difficult to calculate the
unpaid wages owed, and losses and expenditures not indemnified by Defendants (including wages,
interest and penalties thereon) due Plaintiff and the Class.

78. Because of Defendants unlawful acts, Plaintiff and the Class are entitled to bring this
action to recover damages, ensure compliance and recover costs and reasonable attorneys’ fees.

Lab. Code §226(e)-(h).

"
i
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FOURTH CAUSE OF ACTION
Failure to Timely Pay Wages Due in Violation of Labor Code §§201, 202, and 203
(Against All Defendants on behalf of Plaintiff and former employees in the Class)

79. Plaintiff realleges and incorporates herein by reference each allegation in the

| preceding and subsequent paragraphs.

80. Labor Code §201 provides in pertinent part: “If an employer discharges an

employee, the wages earned and unpaid at the time of discharge are due and payable

|| immediately....” Labor Code §201(a).

81. Labor Code §202(a) provides, “If an employee not having a written contract for a
definite period quits his or her employment, his or her wages shall become due and payable not
later than 72 hours thereafter, unless the employee has given 72 hours previous notice of his or her
intention to quit, in which case the employee is entitled to his or her wages at the time of quitting.”

82. Labor Code §203 provides in pertinent part: “If an employer willfully fails to pay ...
in accordance with Sections 201 ... [or] 202 ... any wages of an employee who is discharged or
who quits, the wages of the employee shall continue as a penalty from the due date thereof at the
same rate until paid ... but the wages shall not continue for more than 30 days.”

83. Defendants failed to pay earned wages to Plaintiff and members of the Class upon
their termination and/or within 72 hours of the last day of their employment with Defendants. More
than 30 days have passed since Plaintiff t and members of the Class have been terminated and/or
quit Defendants’ employ.

84. Because of Defendants’ willful conduct in not paying all wages due upon discharge
and/or resignation of employment, Plaintiff and the Class are entitled to 30-days’ wages as a
penalty under Labor Code §203, plus interest thereon. Pursuant to Labor Code §218.5, Plaintiff

Rust and the Class are also entitled to attorneys’ fees and costs.

mn
"
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FIFTH CAUSE OF ACTION
Violation of The Unfair Competition Law Business & Professions Code §17200, et seq.
(Against All Defendants Except Defendants Matthew J. Stevens and Kevin Klipfel,
on Behalf of Plaintiff and the Class)
85. Plaintiff realleges and incorporates herein by reference each allegation in the
preceding and subsequent paragraphs.

86. Defendants engaged in unlawful activity prohibited by Bus. & Prof. Code §17200, et

|| seq. The actions of Defendants as alleged within this Complaint constitute unlawful and unfair

| business practices with the meaning of Bus. & Prof. Code §§17200, ef seq.

87. Defendants have conducted the following unlawful activities:

(a) violations of Labor Code §§226, 1174, 1174.5, and the applicable IWC Wage
Order, 410, 8 Cal. Code Regs. §11010(7)(A)(4), by failing to maintain and provide Plaintiff
and the Class with accurate payroll records;

(b) violations of Labor Code §204 by failing to timely pay all earned wages to
Plaintiff and the Class;

(c) violations of Labor Code §§201, 202, and 203 by failing to pay earned wages to
Plaintiff and the Class upon their termination and/or within 72 hours of the last day of their
employment with Defendants;

(d) violations of Labor Code §§210 and 558 for failing to timely pay Plaintiff and
the Class all wages due;

(e) violations of Labor Code § 2802 for failing to reimburse Plaintiff and the Class
for reasonable and necessary expenses incurred related to mandated uniforms and related
apparel; and

(f) And/or any other violations of applicable law and/or unfair and/or fraudulent
practices arising from the allegations stated herein.

88. Defendants’ activities also constitute unfair practices in violation of Bus. & Prof.
Code §§17200, et seq., because Defendants’ practices violate the above noted laws, and/or violate
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an established public policy, and/or the practice is immoral, unethical, oppressive, unscrupulous,
and substantially injurious to Plaintiff and the Class.

89. The identified violations of the Labor Code, Wage Order, Regulations, laws, and
public policy constitute business practices because they were done repeatedly over time and in a
systematic manner to the detriment of Plaintiff and the Class.

90. Because of Defendants’ violations of the Labor Code, Wage Order, Regulations,
laws, and public policy, Plaintiff and the Class have suffered injury-in-fact and have lost money or

property because of Defendants’ practices. This injury-in-fact and loss of money or property

| consists of the lost wages and other restitutionary remedies provided by the Labor Code,

Regulations, Wage Order, laws and public policy as detailed in this Complaint and other resulting
harms. Plaintiff and the Class are entitled to restitution, an injunction, declaratory, and other
equitable relief against such unlawful practices to prevent future damage for which there is no
adequate remedy at law.

91. As a direct and proximate result of the unfair business practices of Defendants,
Plaintiff and the Class are entitled to equitable and injunctive relief, including full restitution of all
wages which have been unlawfully lost as a result of the business acts and practices described
herein and enjoining Defendants to cease and desist from engaging in the practices described herein
for the maximum time permitted pursuant to Bus. & Prof. Code §17208, including any tolling.

92. The unlawful and unfair conduct alleged herein is continuing. Plaintiff believes and
alleges that if Defendants are not enjoined from the conduct set forth in this Complaint, it will
continue to violate the noted laws.

93, Plaintiff and the Class are also entitled to and hereby claim attorneys’ fees and costs,
pursuant to the private attorney general theory doctrine (Code of Civil Procedure §1021.5), and any
other applicable provision for attorney fees and costs, based upon the violation of the underlying
public policies.
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SIXTH CAUSE OF ACTION
Failure to Reimburse Expenses In Violation of Labor Code § 2802
(Against All Defendants on Behalf of Plaintiff and the Class)

94. Plaintiff realleges and incorporates herein by reference each allegation in the
preceding and subsequent paragraphs.

9s. California Labor Code section 2802 provides that California employees must be
reimbursed of their employment-related business expenses.

96. Section 2802 of the California Labor Code states in pertinent part that “[a]n
employer shall indemnify his or her employee for all necessary expenditures or losses incurred by
employee in direct consequence of the discharge of his or her duties, or of his or her obedience to
the directions of
the employer, even though unlawful, unless the employee, at the time of obeying the directions,
believed them to be unlawful.”

97. Defendants violated, and are continuing to violate, section 2802 by requiring Plaintiff
and those similarly situated to incur costs and other expenses related to the performance of their job
duties, including but not limited to uniforms, athletic pants and shorts and athletic shoes, and the cost
of washing/cleaning the mandated uniforms, all without full reimbursement therefor. By this and
similar acts, the Defendants have violated section 2802.

98. Plaintiff and the Class incurred such reasonable and necessary business expenses in
order to perform his job as required by Defendants, and for the benefit of Defendants, but were not

fully reimbursed. Plaintiff and the Class have sustained damages and losses in the amount of the

expenses incurred by Plaintiff and the Class as required by Defendants for the necessary discharge of

their duties.

99. California Labor Code section 2802(2) provides that the employee may recover all
reasonable costs, including attorneys’ fees, for enforcing the employee’s rights under this section.
Plaintiff has incurred costs and attorneys’ fees and will continue to incur costs and attorneys’ fees to
enforce his rights and the rights of similarly situated employees of Defendants’ under section 2802.
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Plaintiff is entitled to recover their reasonable attorneys’ fees and costs in an exact amount to be
proved at trial.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff, individually and on behalf of the Class Employees prays for

judgment as follows: _
A. That the Court determine that this action may be maintained as a class action with
the named Plaintiff appointed as Class representative;
B. For the attorneys appearing on the above caption to be named Class counsel;
C. For nominal, actual, exemplary, and compensatory damages, including lost wages,
hccording to proof at trial;
D. For restitution of all monies, wages, expenses, and costs due to Plaintiff and the
Class;
E. For disgorged profits from the unlawful and unfair business practices in violation of
Bus. & Prof. Code §17200, et seq.;
F. For reasonable attorneys’ fees, costs and expenses pursuant to Labor Code §§218.5,
D26, and Code of Civil Procedure §1021.5;
G. For pre-judgment and post-judgment interest to the extent allowable by law;
H. For all applicable penalties, whether civil or statutory, recoverable under Labor Code
§§203, 210, 226, 558, and as otherwise authorized by statute or law.
L For an injunction restraining Defendants from continuing to engage in unlawful and
infair business practices in violation of Bus. & Prof. Code §17200, ef seq.;
J. For any other appropriate declaratory relief; and
K. For all such other and further relief that the Court may deem just and proper.
DEMAND FOR JURY TRIAL
Plaintiff, individually, and on behalf of the Class Employees, hereby demands a jury trial.
"
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Date: August 10, 2018 By:

Putative Class
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