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I, JARED HARTMAN, declare as follows: 

        1. I am a attorney with the law firm Semnar & Hartman, LLP (“Semnar & 

Hartman”), one of the counsel of record for Plaintiffs.  I have personal knowledge of 

the facts set forth in this declaration, and could testify competently to them if called 

upon to do so. 

2. On October 2, 2002, I sent a letter on behalf of Plaintiffs to the Labor and 

Workforce Development Agency (“LWDA”), notifying it of their intention to proceed 

with a PAGA lawsuit against Defendant.  Attached as Exhibit A is a copy of the letter. 

3. On December 18, 2020, Plaintiffs filed the above referenced action.  Soon 

after serving the complaint, the Parties entered into informal discussions regarding a 

settlement of this action.  As part of those discussions, Plaintiffs requested, and 

Defendant provided, data regarding the number of individuals who met the class 

definition as set forth in the complaint, as well as the number of shifts worked by those 

individuals.  This data demonstrates 381 PAGA group members who performed work 

as OLAs during the applicable time periods, and that there 11,620 pay periods were at 

issue.     

4. On June 24, 2021, the parties participated in an all-day mediation session, 

which lasted approximately 9.5 hours, with mediator Joel Grossman.  The mediation 

resulted in an agreed upon settlement framework and dollar value of the PAGA claims 

alleged in Plaintiffs’ Complaint. 

5. As part of the pre-mediation process, Plaintiffs have calculated the possible 

damages available to the PAGA class if the case were to proceed to judgment.  Based 

on the 11,620 shifts worked by class members during the class period, total damages for 

one of Plaintiffs’ claims would be $1,162,000.  As Plaintiffs have pled eight violations 

of the California Labor Code, if Plaintiffs were to prevail on all of the claims, and the 

penalties were found to “stack,” the total possible recovery for the PAGA claims would 

be $9,296,000. 

6. In their mediation brief and at mediation, Defendant raised a number of 
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potential defenses.  While Plaintiffs are confident in the strength of their case, Plaintiffs 

recognize that this Court could have found that class members were properly classified 

as outside sales representatives.  Upon such a finding, class members would receive no 

recovery.  In addition, Defendant asserted that, even after a favorable liability finding 

on all Plaintiffs’ claims, penalties under the California Labor Code do not “stack.”  

Under such a scenario, Plaintiffs would only recover $1,162,000, a significantly 

reduced amount. 

7. After the mediation, the Parties worked diligently to draft, finalize and 

execute the Private Attorneys General Act Settlement Agreement and Release.  

Attached as Exhibit B is a copy of the executed Settlement and Release. 

8. In accordance with Labor Code section 2699(l), I will submit the proposed 

settlement will be submitted to the LWDA at the same time that this motion is 

submitted to the Court.   

9. In addition to the PAGA claims, Plaintiffs Maldonado and Soriano have 

individual claims against Defendant that are currently being adjudicated in arbitration.  

The release of the PAGA claims was negotiated wholly independently of Plaintiffs’ 

individual claims, as demonstrated by the fact that individual claims have not yet been 

resolved. 

10. In my professional opinion, the Settlement Agreement in this matter 

represents a good result.  Defendant has real and reasonable defenses to Plaintiffs’ 

claims in this matter, defenses that could result in no recovery at all.  In light of these 

risks, and the meaningful result obtained in this settlement, I would urge approval of the 

settlement.  

Semnar & Hartman’s Lodestar and Billing Rates 

         11.  Semnar & Hartman, LLP has maintained contemporaneous time records 

since its initial involvement in this matter, and the attorneys from that firm have worked 

a total of 92.2 hours in this action, for a total lodestar of $51,270.00.  This law firm took 

the case on a pure contingency, which means there is significant risk of no recovery and 
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loss of significant litigation expenses if the litigation were to fail on the merits. 

12. The following chart details the time each of the attorneys of Semnar & 

Hartman, LLP worked on this case and their contribution to Semnar & Hartman’s total 

lodestar: 

 

Attorney Total 

Hours 

Billing Rate Lodestar 

Jared M. Hartman 76.2 $550.00 $41,910.00 

Babak Semnar 16 $585.00 $9,360.00 

 92.2  $51,270.00 

 

13. Semnar & Hartman, LLP has also incurred expenses in this litigation in the 

total amount of $5,772.87, which consists of $2,264.61 in court filing fees and e-filing 

fees, $3,144.12 in mediation expenses, $95.00 for process sever, and $269.14 in 

printing and copying/mailing.  

14. A detailed, itemized billing statement can be provided to the Court if 

requested. 

15.  I have reviewed the time reported for the attorneys listed in the schedules 

set forth above.  I reduced or eliminated time entries in some instances to ensure that 

there was no unnecessary duplication of efforts.  The lodestar reported in this 

declaration is reasonable, particularly given the thorough and high quality-legal work 

performed by Defendant’s counsel and in light of our efforts and accomplishments in 

this litigation. 

16. In light of the risks inherent in a PAGA case such as this, it is my opinion 

that the pending settlement is an excellent result.  The settlement provides meaningful 

monetary relief, and not one penny of the settlement fund will revert to the Defendant. 

/// 

/// 
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            I declare under penalty of perjury under the laws of the United States that the 

foregoing is true and correct. 

 

Dated:  December 10, 2021  

By:                                  , 

Jared M. Hartman 

 

 

 

 

 
       
       
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 



 
 
 
 
 
 
 

 

EXHIBIT A 



 
 

41707 Winchester Road, Suite 201                                                     951.293.4187 Telephone 
Temecula, California 92590      888.819.8230 Facsimile 
 

________________________________________________________________ 
  

October 2, 2020 
 
Via Electronic Submission 
Labor & Workforce Development Agency 
Attn. PAGA Administrator 
455 Golden Gate Ave, 10th Floor 
San Francisco, CA 94102 
 
Via Certified Mail 
BROKER SOLUTIONS, INC. 
14511 MYFORD ROAD SUITE 100 
TUSTIN CA 92780 
 

Re: Erika Maldonado and Cynthia Soriano v. Broker Solutions, Inc. 

NOTICE under Labor Code Section 2699.3(a)(1) of Violations of Cal. Labor Code §§ 203, 
210, 225.5, 226, 510, 2802, 11040, 512, 226.7, 221, 223, 1182.12, 1194, and 1194.2 

 
This firm represents Ms. Erika Maldonado and Ms. Cynthia Soriano (hereinafter 

“Plaintiffs”) in their claims for multiple California Labor Code violations committed against 
them and all aggrieved employees by Broker Solutions, Inc. (hereinafter “Defendants”).  
 

Plaintiff hereby gives notice pursuant to Labor Code §2699.3(a)(1) that Defendants have 
violated California Labor Code §§ 203, 210, 225.5, 226, 510, 2802, 11040, 512, 226.7, 221, 
223, 1182.12, 1194, and 1194.2.  Plaintiffs intend to bring a lawsuit against Defendants under 
the Private Attorneys General Act, on behalf of the State of California, for civil and statutory 
penalties as well as damages for violations by Defendants as against Plaintiffs and all aggrieved 
employees, as well as for costs and attorneys’ fees. 

 
For the purposes of this letter, “aggrieved employees” shall refer to all employees of 



Defendants within the State of California within the past year (from the date of this Notice) who 
have suffered one or more of the violations described below. 
 
Summary of facts  
 

1. Plaintiff Maldonado was hired to start working for NAF on or about November 26, 
2018 in the position of Sales Manager. 

 
2. Plaintiff Soriano was hired to start working for NAF on or about January 13, 2020 

in the position of Sales Manager. 
 
3. During the relevant time period, Defendants have required all salespersons, 

regardless of position title, to utilize in the discharge of necessary work duties their personal 
cellular telephones, including personal cellular telephone service, and to also utilize their 
personal vehicles to meet with customers and potential customers and to inspect homes and 
properties, and to also utilize personal home office equipment such as computers and printers 
and printer ink and paper. 

 
4. Further, Defendants required Plaintiffs and all salespersons, regardless of position 

or title, to pay out of pocket for their own annual fingerprinting, annual background checks, 
annual training registration costs, and annual licensing renewal fees, all of which were required 
to maintain their licensing to perform the work necessary for Defendants. 

 
5. However, Defendants had, and continue to have, a policy and/or practice of failing 

to provide any reimbursement or stipend to any salespersons, including Plaintiffs and aggrieved 
employees, for any reimbursement of such personal expenses. 

 
6. Also during the relevant time period, Defendants had, and continue to have, a 

policy and/or practice of misclassifying commission-based employees, including Plaintiffs and 
aggrieved employees, as “outside sales persons” in an effort to avoid having to provide Plaintiffs 
and aggrieved employees with protections they were and are entitled to under California state 
wage and hour laws. 

 
7. Under Defendants’ pay plan, Plaintiffs and other aggrieved employees were, and 

are, paid a monthly commission based on the amount of loans that closed in a given month.  
Defendants provided to Plaintiffs and other aggrieved employees a pre-determined, up-front 
advance at the beginning of each month, but then deducted (i.e. “clawed back”) those advances 
from commissions paid each month.  

 
8. The pre-determined, up-front advance each month was not sufficient to pay 

Plaintiffs and other aggrieved employees any overtime for hours worked more than 8 hours per 
day or more than 40 hours per week, was not sufficient to pay Plaintiffs and other aggrieved 
employees any premium wages owed for missed meal and rest breaks, and did not reflect a 
proper hourly wage for all hours worked. 

 
9. Furthermore, IWC Wage Order No. 4(2)(M) provides the conditions under which 



an employee may be deemed exempt as a bona fide “outside salesperson.”  An employer must 
prove that all of the following criteria are met for an employee to qualify for the outside 
salesperson exemption: (1) A person 18 years of age or over, (2) who customarily and regularly 
works more than half the working time away from the employer’s place of business, and (3) the 
working time away from the business is spent selling tangible or intangible items or obtaining 
orders or contracts for products, services, or use of facilities. 

 
10. Additionally, the courts evaluate four factors in considering a disputed 

classification under California law.  In Ramirez v. Yosemite Water Co. (1999) 20 Cal. 4th 785, 
803, the Court stated: 

 
A trial court, in determining whether the employee is an outside salesperson, 
must … inquire into the realistic requirements of the job.  In so doing, the 
court should consider, first and foremost, how the employee actually spends 
his or her time.  But the trial court should also consider whether the 
employee’s practice diverges from the employer’s realistic expectations, 
whether there was any concrete expression of employer displeasure over an 
employee’s substandard performance, and whether these expressions were 
themselves realistic given the actual overall requirements of the job.  
(emphasis in original.) 
 
11. Plaintiffs and other aggrieved employees were not employed in an “outside 

salesperson” capacity within the meaning of IWC Order No. 4, and therefore were misclassified 
by Defendants as exempt from wage and hour protections, because Plaintiffs and aggrieved 
employees did not spend more than half of their working time away from Defendants’ place of 
business selling or obtaining orders. 

 
12. Instead, Plaintiffs and aggrieved employees spend the vast majority of their time 

(approximately 75-80%) performing non-sales tasks, including administrative tasks such as 
obtaining non-sales related paperwork, to obtain signatures on non-sales related paperwork, 
attending meetings and trainings, responding to emails and voicemails for non-sales issues, 
recruiting and training other new loan officers, and making non-sales related phone calls. 

 
13. Defendants had, and continue to have, a policy and/or practice of requiring all 

salespersons to pay 10% of every loan towards a “loan assistant” who was supposed to help the 
salespersons with these non-sales administrative tasks, but this “loan assistant” was never 
provided, which resulted in Plaintiffs and aggrieved employees C having to perform all 
administrative tasks, even after they had completed a sale.  But Plaintiffs and aggrieved 
employees C still lost the mandatory 10% that was paid to Defendants for no reason other than 
enriching Defendants at Plaintiffs’ and aggrieved employees’ expense. 

 
14. Plaintiffs and aggrieved employees often work, in a regular week, upwards of 50-

60 hours, with only approximately 8-10 of those hours in direct sales-related activities. 
 
15. Despite working upwards of 50-60 hours per week on a regular basis, Plaintiffs 

and aggrieved employees were paid 100% via commission and never received any hourly wages 



or salary. 
 
16. In violation of Labor Code §§1194 and 1197, Defendants failed to pay Plaintiffs 

and other aggrieved employees for non-sales work time, including mandatory meetings, loan 
processing, training and coaching sessions, loan tracking, customer surveys, attending open 
houses, attending events and galas, and engaging in administrative tasks. 

 
17. Plaintiffs and aggrieved employees never received any overtime pay for any hours 

worked in excess of 8 hours per day nor for any hours worked in excess of 40 hours per week. 
 
18. Plaintiffs and aggrieved employees were never provided the opportunity to take 

meal or rest breaks, and have never been paid any premium pay for any missed meal or rest 
breaks. 

 
19. During pay-periods when Plaintiffs and aggrieved employees did not make enough 

commission to equate to at least a minimum wage, Defendants were obligated to, but failed to, 
pay Plaintiffs and aggrieved employees a wage of at least minimum wage. 

 
20. Furthermore, Plaintiffs and aggrieved employees were not paid for all hours 

worked, because all hours worked were not recorded or documented in any way. 
 
21. Although Plaintiffs both quit working for Defendants effective June 2, 2020, 

Defendants continue to employ hundreds of commission-based employees throughout California 
and, upon information and belief, continue to misclassify such persons as exempt employees. 

 
22. Plaintiffs both gave more than 72 hours’ notice of their resignation. 
 
23. However, Defendants terminated both Plaintiffs short of their noticed date of 

resignation. 
 
24. Despite being terminated, Plaintiffs did not receive all wages or compensation 

owed to them promptly at the time of their termination. 
 
25. Plaintiffs are informed and believe that at all times herein mentioned Defendants 

were advised by skilled lawyers and other professionals, employees, and advisors knowledgeable 
about California labor and wage law, employment and personnel practices, and about the 
requirements of California law. 

 
26. Plaintiffs are informed and believe, and thereon allege, that at all times during the 

relevant time period, Defendants engaged in a systematic business practice and policy of 
misclassifying Plaintiffs and other aggrieved employees as exempt from the requirements of the 
California Labor Code and the applicable IWC Wage Orders.  As mentioned above, the majority 
of Plaintiffs’ and aggrieved employees' working time outside of the office was spent performing 
non-sales-related tasks. Defendants willfully, knowingly, and intentionally misclassified 
Plaintiffs and aggrieved employees and falsely represented to Plaintiffs and aggrieved employees 
C that they were properly classified, all in order to avoid paying wages and to increase 



Defendants' profits. 
 
27. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that they were obligated to separately compensate Plaintiffs and aggrieved 
employees for rest periods and other nonproductive time when paying them on a commission 
basis at their regular rate of pay. In violation of California law, Defendants failed to separately 
compensate Plaintiffs and aggrieved employees for rest periods and other nonproductive time. 

 
28. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to receive at least 
minimum wages for compensation and that they were not receiving at least minimum wages for 
work that was required to be done off-the-clock. In violation of the California Labor Code, 
Plaintiffs and aggrieved employees were not paid at least minimum wages for work done off-the-
clock. 

 
29. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to meal periods in 
accordance with the Labor Code or payment of one (1) additional hour of pay at their regular 
rates of pay when they were not provided with timely, uninterrupted, thirty (30) minute meal 
periods and that Plaintiffs and aggrieved employees were not provided with all meal periods or 
payment of one (1) additional hour of pay at their regular rates of pay when they did not receive 
a timely, uninterrupted, thirty (30) minute meal period. 

 
30. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to rest periods in 
accordance with the Labor Code and applicable IWC Wage Order or payment of one (1) 
additional hour of pay at their regular rates of pay when they were not authorized and permitted 
to take a compliant rest period. In violation of the California Labor Code, Plaintiffs and 
aggrieved employees were not authorized and permitted to take compliant rest or meal periods, 
nor did Defendants provide Plaintiffs and aggrieved employees with payment of one (1) hour of 
pay at their regular rates of pay when they were not authorized and permitted to take a compliant 
rest or meal period. 

 
31. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to receive complete 
and accurate wage statements in accordance with California law. In violation of the Labor Code, 
Plaintiffs and aggrieved employees were not provided complete and accurate wage statements. 

 
32. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that they had a duty to maintain accurate and complete payroll records in 
accordance with the Labor Code and applicable IWC Wage Orders, but willfully, knowingly, and 
intentionally failed to do so. 

 
33. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to timely payment of 
wages during their employment. In violation of the California Labor Code, Plaintiffs and 



aggrieved employees did not receive payment of all wages, including but not limited to, 
minimum wages, compensation for rest periods and other nonproductive time, and/or meal and 
rest period premiums, within permissible time periods. 

 
34. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to payment of wages as 
designated by statute. In violation of the California Labor Code, Defendants secretly paid 
Plaintiffs and aggrieved employees lower wages than required by statute while purporting to pay 
them proper wages. 

 
35. Plaintiffs are informed and believe, and thereon allege, that Defendants knew or 

should have known that Plaintiffs and aggrieved employees were entitled to receive full 
reimbursement for all business-related expenses and costs they incurred during the course and 
scope of their employment and that they did not receive full reimbursement of applicable 
business-related expenses and costs incurred. 

 
36. Plaintiffs are informed and believe, and thereon allege, that at mentioned, 

Defendants knew or should have known that they had a duty to compensate Plaintiffs and 
aggrieved employees for all hours worked, and that Defendants had the financial ability to pay 
such compensation, but willfully, knowingly, and intentionally failed to do so, and falsely order 
to increase Defendants' profits. 

 
37. Defendants’ conduct, as alleged herein, has caused Plaintiffs and Aggrieved 

employees damages including, but not limited to, loss of wages and compensation. Defendants 
are liable to Plaintiffs and Aggrieved employees for failing to pay wages and expense 
reimbursement, as well as failing to pay all wages owed on each pay period, failure to pay all 
wages owed upon termination, and unfair competition.  
 
Violation of Labor Code § 203—Failure to Pay Wages Promptly Upon Discharge 
 

Pursuant to Labor Code § 203(a), “If an employer willfully fails to pay, without 
abatement or reduction, in accordance with Sections 201, 201.3, 201.5, 201.6, 201.9, 202, and 
205.5, any wages of an employee who is discharged or who quits, the wages of the employee 
shall continue as a penalty from the due date thereof at the same rate until paid or until an action 
therefor is commenced; but the wages shall not continue for more than 30 days.” 

 
Here, because Defendants failed to promptly pay wages owed to Plaintiffs at the time of 

their termination, Plaintiffs are also owed waiting time penalties provided for in this Section.  
Because Defendants have failed to timely pay other aggrieved employees their wages as well, 
then those aggrieved employees are also owed their waiting time penalties.  However, 
Defendants have failed to pay such waiting time penalties, which means those wages are also 
owed to Plaintiffs and aggrieved employees. 
 
 As such, Plaintiffs intend to seek on behalf of themselves and all aggrieved employees all 
penalties and damages owed under this Section, as well as all penalties and damages owed under 
Labor Code §§ 203, 210, 218.5, 218.6, 225.5, 2698-2699.5, and any other applicable penalties 



owed under the Labor Code. 
 
Violation of Labor Code §210 – For Failure to Timely Pay Wages – Civil Penalty 
 

Labor Code §210 provides that an employer who fails to timely pay aggrieved 
employees’ wages owed as provided in section 204, is liable for a $100 civil penalty for the 
initial violation and $200 plus 25% of the amount withheld for all subsequent violations.  

 
Because Plaintiffs and aggrieved employees are non-exempt, any time working was 

required to be paid at the employees’ regular rate of pay, but in any event not to be less than 
applicable minimum wage.  However, as explained above, Defendant failed to pay Plaintiffs and 
aggrieved employees for all time spent working. 
 
Violation of Labor Code §225.5 – Civil penalty for Failure to Pay Wages required by 
statute.  
 

Labor Code §225.5 attaches additional civil penalties to an employer’s failure to pay 
wages as required by statute and as required by contract under Labor Code § 223. Here, because 
Plaintiffs and aggrieved employees are non-exempt, any time working was required to be paid at 
the employees’ regular rate of pay, but in any event not to be less than applicable minimum 
wage.  However, as explained above, Defendant failed to pay Plaintiffs and aggrieved employees 
for all time spent working.  
 
Violation of Labor Code §226 – For Lack of Accurate Payroll Records 
 

Labor Code §226 requires employers to furnish each of his or her employees with an 
accurate itemized wage statement, which includes all hours worked, sick time accrued, and 
premium pay for meal and rest period violations.  

 
Here, Plaintiffs and aggrieved employees were not given accurate itemized wage 

statements by Defendant, because the statements did not accurately reflect all hours worked, 
wages owed, overtime wages owed, and premium pay due to Plaintiffs and aggrieved employees 
because Defendant failed to pay Plaintiffs and aggrieved employees full wages for all hours 
worked, failed to pay all overtime for all hours worked, and failed to pay premium pay for 
missed meal/rest breaks.   
 
Violation of Labor Code §510 – For Lack of Overtime/Double-time Compensation 
 

Labor Code §510 requires employers to pay overtime and double-time compensation 
based on the employees’ regular rate of pay.   

 
Here, Defendant failed to pay Plaintiffs and aggrieved employees overtime wages for all 

hours worked in excess of 8 hours in a day and in excess of 40 hours in a week.  For any and all 
hours worked that put Plaintiffs and aggrieved employees over the threshold of overtime, 
Defendant has failed to pay such overtime wages. 
 



Violation of Labor Code § 2802 – Failure to Reimburse Business Expenses 
 

Pursuant to Labor Code § 2802, it is unlawful for an employer to fail to reimburse an 
employee for necessary business expenses actually paid by the employee, or to neglect or refuse 
to reimburse an employee for his or her expenses or losses incurred in the direct consequence of 
the discharge of the employee's work duties.  Thus, California employees have an explicit right 
to be reimbursed for business-related expenses, such as equipment, materials, training, and 
business travel.  

 
Plaintiffs and aggrieved employees were required to incur personal expenses in the 

discharge of their duties, including but not limited to expense for using their personal cellular 
telephones, personal cellular telephone service, personal vehicles to meet with customers and 
potential customers and to inspect homes and properties, also personal home office equipment 
such as computers and printers and printer ink and paper, and also annual fingerprinting, annual 
background checks, annual training registration costs, and annual licensing renewal fees. 

 
However, Defendant has refused to reimburse for the required expenses and losses 

Plaintiffs and aggrieved employees have suffered in the discharge of such duties.   
 

 
Violation of Calif. Code of Regulations § 11040(11) and (12) – Failure to Provide Timely 
and Complete Meal and Rest Breaks 
 

Code of Regulations § 11040(11) and (12) entitle Plaintiffs and aggrieved employees to 
meal and rest periods.  If requirements pertaining to timely and uninterrupted meal or rest 
periods are violated, an employer is required to pay premium pay as follows: “the employer shall 
pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each 
workday that the rest period is not provided.”   

 
As indicated above, Plaintiffs and aggrieved employees are not afforded the opportunity 

to take complete and uninterrupted meal and rest breaks in a timely manner.  However, 
Defendants failed to pay the required premium pay to Plaintiffs and aggrieved employees for the 
breaks not afforded in a timely and uninterrupted manner.  

 
As such, Defendants violated subsections (11) and (12) of this section by not permitting 

timely and uninterrupted meal and rest breaks, and/or not paying premium pay for the failure to 
provide proper meal and rest breaks.   
 
Violation of Labor Code §512 –Failure to Provide Meal Breaks 
 

Labor Code §512 forbids employing an employee for more than five hours per day 
without an uninterrupted meal period of at least 30 minutes absent a written waiver in certain 
situations.  Another meal period of at least 30 minutes must be provided if the employee is going 
to be employed for more than 10 hours of work absent a written waiver in certain situations.   

 
As indicated above, Plaintiffs and aggrieved employees are not afforded the opportunity 



to take complete and uninterrupted meal and rest breaks in a timely manner.  However, 
Defendants failed to pay the required premium pay to Plaintiffs and aggrieved employees for the 
breaks not afforded in a timely and uninterrupted manner.  

 
As such, Defendants violated this section by not permitting timely and uninterrupted 

meal and rest breaks, and/or not paying premium pay for the failure to provide proper meal and 
rest breaks.   

 
Violation of Labor Code §226.7 – Failure to Pay Meal and Rest Break Premium Pay 
 

Labor Code §226.7 requires an employer to provide meal periods and authorize and 
permit rest periods to its employees that are entitled to those breaks under any Industrial Welfare 
Commission (“IWC”) Orders, which includes Wage Order 4-2001.  Wage Order 4-2001(11) and 
(12) entitle Plaintiffs and aggrieved employees to meal and rest periods.  If requirements 
pertaining to timely and uninterrupted meal or rest periods are violated, an employer is required 
to pay premium pay as follows: “the employer shall pay the employee one (1) hour of pay at the 
employee’s regular rate of compensation for each workday that the rest period is not provided.”   

 
As indicated above, Plaintiffs and aggrieved employees are not afforded the opportunity 

to take complete and uninterrupted meal and rest breaks in a timely manner.  However, 
Defendants failed to pay the required premium pay to Plaintiffs and aggrieved employees for the 
breaks not afforded in a timely and uninterrupted manner.  

 
As such, Defendants violated this section by not permitting timely and uninterrupted 

meal and rest breaks, and/or not paying premium pay for the failure to provide proper meal and 
rest breaks.   
 
Violation of Labor Code §221– For Violating Prohibitions on Repayment of Wages 

 
Labor Code § 221 reads: “It shall be unlawful for any employer to collect or receive from 

an employee any part of wages theretofore paid by said employer to said employee.”   
 
As indicated in detail above, Defendants have implemented an unlawful policy of forcing 

employees to have a portion of their commissions each month reduced by the amount of the 
arbitrary flat-fee provided to Plaintiffs and aggrieved employees at the beginning of each month, 
effectively forcing Plaintiffs and aggrieved employees to lose a portion of their wages and in turn 
not being paid for all work performed and not receiving minimum wage or overtime wages for 
all hours worked. 

 
Violation of Labor Code §223– For Violating Prohibition of Payment of less than statutory 
or contractual wage scale 

 
Labor Code § 223 reads: “Where any statute or contract requires an employer to maintain 

the designated wage scale, it shall be unlawful to secretly pay a lower wage while purporting to 
pay the wage designated by statute or by contract.” 

 



As indicated in detail above, Defendants have implemented an unlawful policy of forcing 
employees to have a portion of their commissions each month reduced by the amount of the 
arbitrary flat-fee provided to Plaintiffs and aggrieved employees at the beginning of each month, 
effectively forcing Plaintiffs and aggrieved employees to lose a portion of their wages and in turn 
not being paid for all work performed and not receiving minimum wage or overtime wages for 
all hours worked. 

Violation of Labor Code §225.5 — Civil penalty for Failure to Pay Wages required 
 

Labor Code §225.5 attaches additional civil penalties to an employer's failure to pay 
wages as required by statute under Labor Code § 223.  
 

As indicated in detail above, Defendants have implemented an unlawful policy of forcing 
employees to have a portion of their commissions each month reduced by the amount of the 
arbitrary flat-fee provided to Plaintiffs and aggrieved employees at the beginning of each month, 
effectively forcing Plaintiffs and aggrieved employees to lose a portion of their wages and in turn 
not being paid for all work performed and not receiving minimum wage or overtime wages for 
all hours worked. 
 
 
Violation of Labor Code §§ 1182.12, 1194, 1194.2 — Failure to Pay Applicable 
Minimum Wage 

 
Labor Code § 1182.12 establishes mandatory minimum wages for all industries.  Labor 

Code §§ 1194 and 1194.2 permits employees to bring a civil action to recover lost wages, 
damages, attorneys’ fees, and costs, when their employers pay less than the applicable 
minimum wage for all hours worked, based on the location where they work.  

 
As indicated in detail above, the pre-determined up-front advance each month was not 

sufficient to pay Plaintiffs and aggrieved employees for all hours worked each week, which in 
effect means many times Plaintiffs and aggrieved employees worked for less than mandatory 
minimum wage. 
 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 
/// 
 



 
Pursuant to Labor Code §2699, et seq., Plaintiffs intend to pursue all the rights and 

remedies available in a civil action as a representative on behalf of the State.  Plaintiffs and 
aggrieved employees are entitled to civil penalties, statutory damages and attorneys’ fees and 
costs as provided by law. 

 
Please send any and all correspondence regarding this matter and regarding Plaintiffs to 

our office. 
 

 
 
Sincerely,  
 
 
 
_______________________ 
Jared M. Hartman, Esq. 
Semnar & Hartman LLP 
41707 Winchester Road, Suite 201 
Temecula, CA 92590 
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November 24

Nov. 29

Defendant has delayed discovery and would have continued to delay discovery in this matter under 

hypothetical circumstances. See Cal. Evid. Code §§ 403, 702. 

Dated: April 3, 2019 CAROTHERS DISANTE & FREUDENBERGER LLP 

By: 
Ashley A. Halberda 

Attorneys for Defendant 
AUTOMOBILE CLUB OF SOUTHERN CALIFORNIA 
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