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DECLARATION OF ANDRE SHERMAN IN SUPPORT OF PLAINTIFF’S MOTION FOR APPROVAL OF 

 PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE § 2698, ET SEQ.) SETTLEMENT 

ANDRE SHERMAN (SBN 198684) 
SHERMAN & SHERMAN, APC 
751 N. Fair Oaks Ave., Suite 101 
Pasadena, California 91103 
Telephone: (626) 517-3421  
Email: asherman@shermanlawpc.com 
 
Attorneys for Plaintiffs 
 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

  
LILIA OLAGUE, individually, and on behalf 
of other aggrieved employees pursuant to the 
California Private Attorneys General Act of 
2004 (“PAGA”);  
 
  Plaintiffs 
 
 v. 
 
CIMINOCARE, INC.; a California domestic 
stock corporation; and DOES 1 through 100, 
inclusive, 
 
  Defendants. 
 

Case No.: 34-2021-00298633-CU-OE-GDS 
 
Honorable Richard Sueyoshi 
Department 53 
 
DECLARATION OF ANDRE SHERMAN 
IN SUPPORT OF PLAINTIFF’S 
MOTION FOR APPROVAL OF 
PRIVATE ATTORNEYS GENERAL 
ACT (LABOR CODE § 2698, ET SEQ.) 
SETTLEMENT AGREEMENT AND 
ATTORNEYS FEES AND LITIGATION 
COSTS AND INCENTIVE AWARD 
 
[Notice of Motion and Motion for Approval 
of Private Attorneys General Act (Labor 
Code § 2698, et seq.) Settlement Agreement; 
Declaration of Plaintiff Lilia Olague; filed 
concurrently herewith] 
 
Hearing Date:        January 24, 2023 
Hearing Time: 1:30 p.m. 
Hearing Place: Department 53 
   
Complaint Filed:      April 13, 2021 
Trial Date:             None Set 
Reservation ID:       2625453 
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DECLARATION OF ANDRE SHERMAN 

I, ANDRE SHERMAN, hereby declare as follows: 

1. I am an attorney licensed to practice law in the State of California.  I am a current 

member of Sherman & Sherman, APC, and attorney of record for Plaintiff Lilia Olague 

(“Plaintiff Olague”), a named plaintiff in the action entitled Lilia Olague v. CiminoCare, Inc., 

Sacramento County Superior Court Case No. 34-2021-00298633-CU-OE-GDS.  I make this 

declaration of my personal knowledge and/or based on information and belief and could testify 

thereto if called as a witness. 

2. Before forming my current firm 2020, I practiced law for over 20 years as a trial 

lawyer with a firm specializing in the representation of plaintiffs in mass torts and complex 

litigation, class actions, and significant personal injury claims.  I personally focused on complex 

litigation, class actions, including employment class and mass torts actions, in addition to 

catastrophic personal injury litigation. I have represented all types of individuals and businesses 

in both state and federal courts in California and across the nation. 

3. I have extensive experience, and success in pursuing claims on behalf of classes 

and large groups of plaintiffs.  Below is a partial list of class actions and multi-plaintiff litigation 

on which I have worked or am currently working, including some recent class certifications: 

 Represented the plaintiff with co-counsel in a wage-and-hour class action against a 

container manufacturer, on behalf of non-exempt employees. On October 15, 2018, 

the court granted the plaintiff’s motion for class certification. The Tulare County 

Superior Court Case Number is VCU264528.  

 Represented the plaintiffs with co-counsel in a wage-and-hour class and PAGA 

representative action against a national retailer of apparel and fashion accessories, on 

behalf of non-exempt employees.  On October 9, 2019, the court granted the 

plaintiffs’ motion for class certification in part and certified a class.  The Sacramento 

County Superior Court Case Number is 34-2015-00175330-CU-OE-GDS.     



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

2 
DECLARATION OF ANDRE SHERMAN IN SUPPORT OF PLAINTIFF’S MOTION FOR APPROVAL OF 

 PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE § 2698, ET SEQ.) SETTLEMENT 

 Represented the plaintiff in a wage-and-hour class and PAGA representative action 

against a medical equipment supplier on behalf of non-exempt employees.  On 

February 13, 2020, the court granted the plaintiff’s motion for class certification and 

certified a class.  The San Bernardino County Superior Court Case Number is 

CIVDS1505744. 

 Represented the plaintiffs with co-counsel in a wage-and-hour class and PAGA 

representative action against a plastic packaging company on behalf of non-exempt 

employees.  On June 8, 2020, the court granted in part the plaintiffs’ motion for class 

certification and certified a class.  The San Bernardino County Superior Court Case 

Number is CIVDS1507361. 

 Represented the plaintiff in a wage-and-hour class action against a retail clothing 

company involving allegations of off-the-clock work, interrupted, late, and missed 

rest and meal breaks, and denial of reimbursement for necessary business expenses.  

Court granted final approval of a class action settlement. The Los Angeles Superior 

Court Case Number is BC488069; 

 Represented the plaintiffs in a wage-and-hour class action against a financial 

institution involving allegations of off-the-clock work, interrupted, late, and missed 

rest and meal breaks, and denial of reimbursement for necessary business expenses.  

The Court granted final approval of a class action settlement.  The San Bernardino 

Superior Court Case Number is CIVDS1503956; 

 Represented the plaintiff in a wage-and-hour class action against a furniture company 

involving allegations of misclassification of salaried store-level individuals classified 

as exempt-individuals, as well as allegations of off-the-clock work, interrupted, late, 

and missed rest and meal breaks, and denial of reimbursement for necessary business 

expenses.  The court granted final approval of a class action settlement. The Santa 

Clara Superior Court Case Number is 1-15-CV-276297; 
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 Represented the plaintiff in a wage-and-hour class action against a candle retail 

company involving allegations of off-the-clock work, interrupted, late, and missed 

rest and meal breaks, and denial of reimbursement for necessary business expenses.  

The court granted final approval of a class action settlement.  The Riverside Superior 

Court Case Number is RIC1311964; 

 Represented the plaintiffs in a wage-and-hour class action against a consumer 

packaging company involving allegations of off-the-clock work, interrupted, late, and 

missed rest and meal breaks, and denial of reimbursement for necessary business 

expenses.  The court granted final approval of a class action settlement.  The Los 

Angeles Superior Court Case Number is BC590429. 

 Carrillo v. Rent-A-Center, Inc., San Diego Superior Court Case No. JCCP 4244.  This 

matter involved representation of a class of consumers who participated in “rent-to-

own” programs which allegedly violated portions of the Karnette Rental Purchase 

Act.  An eight-figure class settlement was obtained on behalf of class members. 

4. I have additionally served as lead, liaison, and executive committee counsel on 

local and national multi-plaintiff pharmaceutical, and product defect cases.  

5. David Ventura was an associate attorney at my office. He received his 

undergraduate degree from California State University, Fullerton and earned a Juris Doctorate 

from Trinity Law School.  He was admitted to practice in California in 2015.  He is admitted to 

practice in the Courts of the State of California.  The focus of his practice was on personal injury 

and class action wage and hour law.  He has worked on multiple class action cases that are being 

litigated or pending final approval, including Tigran Gasparian, et al. v. R & B Medical Group, 

Inc. (Los Angeles County Superior Court Case No. 21STCV20158), Christian Garcia, et al. v. 

E.S. Kluft & Company, Inc. (Los Angeles County Superior Court Case No. 22STCV12471), 

Jorge Garcia, et al. v. PRC Restoration, Inc. (Los Angeles County Superior Court Case No. 

21STCV37638), Lilia Olague, et al. v. CiminoCare, Inc. (Sacramento County Superior Court 

Case No. 34-2021-00298633-CU-OE-GDS), Jesse Gibson, et al. v. Nutrition Corp, Inc. (Orange 

County Superior Court Case No. 30-2021-01238445-CU-OE-CXC), Cherylanette Green, et al. v. 
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East Oakland Community Project (Alameda County Superior Court Case No. 22CV009840), 

Gabriel Martinez, et al. v. Magnesite Specialties, Inc. (Los Angeles County Superior Court Case 

No. 22STCV11615), Isabella Mauries, et al. v. Mercedes Diaz Homes, Inc. (Los Angeles County 

Superior Court Case No. 21STCV20211), Maria Olivares, et al. v. Protection Patrol Services, 

Inc. (Los Angeles County Superior Court Case No. 22STCV09321), Rudolfo Samaniego, et al. v. 

All City Plumbing, Drain Cleaning & Rooter (San Bernardino County Superior Court Case No. 

CIVSB2111159). 

WORKED PERFORMED BY ANDRE SHERMAN 

6. I have fully and actively participated in many aspects of this litigation. The tasks 

performed included, and were not limited to, conducting research and investigation; reviewing 

and analyzing a large volume of documents obtained from Defendants and other sources; 

interviewing and gathering information from Plaintiffs and other putative class members, 

aggrieved employees, and percipient witnesses; drafting, reviewing, and revising pleadings and 

court filings; developing a strategy for litigation, settlement negotiations, and mediation; 

preparing for and attending mediation and settlement negotiations; drafting and reviewing 

settlement papers. 

7. Sherman & Sherman, APC engaged in informal and formal discovery and motion 

practice, communicating with Plaintiff Olague, and preparing for and attending the first 

mediation and participating in ongoing settlement negotiations in connection therewith, among 

other work performed.  Sherman & Sherman, APC analysed a large volume of documents and 

data produced and obtained during litigation in order to find the pertinent documents, 

information, and data that would be helpful to the evaluation of the claims. 

8. I reviewed numerous documents either obtained from Defendant, Plaintiffs, or 

other sources.  These documents provided counsel with a critical understanding of the nature of 

the work performed by aggrieved employees and Defendants’ policies and procedures, and were 

used in analyzing certifiability, liability, and monetary exposure in connection with all phases of 

the litigation. 
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9. Sherman & Sherman, APC has spent a considerable number of hours litigating the 

matter, and I was responsible for the work performed by Sherman & Sherman, APC in the 

matter.  I have reviewed records reflecting the work I performed, and attest that Plaintiff’s 

Counsel spent over 150 hours, while at Sherman & Sherman, APC, performing legal services in 

the above-captioned matter.   

10. The hourly rate of at least $850 is commensurate with my individual background, 

training, and experience.   

11. The hourly rate of $500 is commensurate with David Ventura’s individual 

background, training, and experience.   

APPROVAL OF THE PAGA SETTLEMENT 

12. Marked and attached hereto as “EXHIBIT 1” is the Private Attorneys General 

Act (Labor Code § 2698, ET SEQ.) Joint Stipulation of Settlement and Release Agreement 

(“Settlement Agreement,” “Settlement,” or “Agreement”) entered by and between Plaintiff and 

Defendants CIMINOCARE, INC. (“Defendants”). 

13. The “Aggrieved Employees” covered under the Settlement consist of the 

following individuals all non-exempt employees of Defendants in the State of California at any 

time during the PAGA Period, including Plaintiff (“Aggrieved Employees”). The PAGA Period 

is the period of time beginning on October 28, 2019 through December 31, 2021 (“PAGA 

Period”). Based on information provided by Defendants and Plaintiff’s expert’s analysis, there 

are approximately 10,336 pay periods during the PAGA Period.  It should also be noted that 

Plaintiff has satisfied the prerequisites under California Labor Code § 2699.3(a), including and 

not limited to, providing the California Labor and Workforce Development Agency (“LWDA”) 

and the employer with written notice of the specific provisions of the California Labor Code 

alleged to have been violated, including the facts and theories to support the alleged violations, 

by way of written correspondence on October 28, 2020, submitted to the LWDA and Defendants 

by notice letter.  Attached as “EXHIBIT A” to the Settlement Agreement is a true and correct 

copy of LWDA PAGA Notice Letter submitted in the PAGA Action sent to the LWDA and 

Defendants. On or about April 13, 2021, Plaintiff filed the PAGA Action via a Complaint for 
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Civil Penalties for violation of PAGA. Plaintiff sought on behalf of the State of California to 

represent herself and all Aggrieved Employees.  

14. The effectiveness of Plaintiff’s Counsel in prosecuting this case has translated 

into a substantial sum of monetary benefits for Plaintiff, the Aggrieved Employees’ Settlement, 

and the LWDA in the following respects: (1) their recoveries over a reasonably short period of 

time as opposed to waiting additional years for the same, or possibly worse, result; (2) a 

guaranteed result that compares favorably with other similar representative action settlements of 

this type; and (3) significant savings in attorneys’ fees and costs which would have only 

increased significantly had the case progressed through trial and/or appeals. 

15. I have been actively engaged in this litigation of this matter since initiating the 

PAGA Action on April 13, 2021, as have other attorneys and members in our firm. Sherman & 

Sherman, APC has actively participated in all phases of the litigation process. Before initiating 

the PAGA Action, Sherman & Sherman, APC investigated and researched the facts and 

circumstances underlying the pertinent factual and legal issues and applicable law. This required 

thorough discussions and interviews between attorneys at our firm and Plaintiff, and research 

into the various legal issues involved in the case, namely, the current state of the law as it applied 

to representative adjudication of PAGA penalties, off-the-clock, meal and rest breaks, wage-and-

hour enforcement, Plaintiff’s claims, and potential defenses. After conducting initial 

investigation, our firm determined that Plaintiff’s claims were well-suited for a representative 

action adjudication owing to what appeared to be a common course of conduct affecting a 

similarly situated group of current and former non-exempt employees who worked for 

Defendants in the State of California, who were not properly compensated for, inter alia, all 

hours worked, noncompliant meal and rest breaks, business expenses, and associated waiting 

time penalties. 

16. Throughout this litigation, we used the pre-mediation time period to investigate 

the veracity, strength, and scope of the PAGA claims, and also to prepare the matter for 

representative adjudication. Plaintiff’s Counsel propounded multiple sets of written discovery 

requests, and reviewed and analyzed Defendants’ written policies and employment practices 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

7 
DECLARATION OF ANDRE SHERMAN IN SUPPORT OF PLAINTIFF’S MOTION FOR APPROVAL OF 

 PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE § 2698, ET SEQ.) SETTLEMENT 

applicable to Plaintiff and the Aggrieved Employees. Prior to and during the mediation, 

Plaintiff’s Counsel conducted formal and informal investigations and discovery into the facts of 

the case, including, but not limited to, obtaining, reviewing, and analyzing a volume of 

documents and a large sampling of payroll data for the Aggrieved Employees, which included, 

among other things, hours reported, hours paid, overtime reported and paid, reported meal and 

rest breaks, timing of breaks taken, and reimbursements paid. Plaintiff’s Counsel also reviewed 

Defendants’ operations and employment policies, practices, and procedures. Furthermore, 

Plaintiff’s Counsel conducted interviews with, and obtained information from, Plaintiff and 

Aggrieved Employees. Other work performed by Plaintiff’s Counsel included and was not 

limited to: (a) case strategy and analysis; (b) drafting, reviewing, and revising pleadings and a 

mediation brief; (c) preparing for and appearing for court proceedings; (d) undertaking 

calculations of the value of the claims; and (e) preparing for and attending the mediation and 

settlement negotiations. 

17. As outlined herein, the Parties have conducted extensive formal and informal 

discovery and investigation during the course of this litigation. Discovery included one (1) set of 

form interrogatories, one (1) set of special interrogatories, one (1) set of requests for production, 

and one (1) set of request for admissions. Plaintiff’s Counsel analyzed a volume of documents 

and data either produced by Defendants and Plaintiff or obtained by Plaintiff’s Counsel through 

other sources. These documents and data provided a critical understanding of the nature of the 

work performed by the Aggrieved Employees, as well as Defendants’ operations and 

employment policies, practices, and procedures, and were used in analyzing liability, damages, 

and valuation issues in connection with all phases of the litigation, and ultimately with the 

mediation and settlement negotiation process. Plaintiff’s Counsel also performed significant 

research into the law concerning Defendants’ defenses. 

18. After conducting significant investigation of the facts and law during the 

prosecution of the PAGA Action, counsel for the Parties engaged in extensive settlement 

negotiations to try to resolve the entire matter. The Parties participated in private mediation 

before Eve Wagner, Esq. on December 23, 2021, a mediator well-regarded and experienced in 
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mediating wage-and-hour class and representative actions. The Parties discussed various aspects 

of the case, including the risks and delays of further litigation, the risks to both Parties of 

proceeding with a representative trial, the law relating to off-the-clock, meal and rest breaks, 

wage-and-hour enforcement, and the evidence produced and analyzed. Arriving at a settlement 

that was acceptable to both Parties was not easy. Defendants and their counsel felt very strongly 

about Defendants’ ability to prevail on the merits and to raise manageability issues, while 

Plaintiff and Plaintiff’s Counsel believed that a representative trial was manageable and that they 

would prevail at trial. During all settlement discussions, the Parties conducted their negotiations 

at arms’ length in an adversarial position. 

19. Under the auspices of the mediator, the Parties were ultimately able to reach a 

settlement via a mediator’s proposal. The Parties reached the proposed Settlement in light of the 

additional costs and risks to the Parties that would attend further litigation.  These risks of further 

litigation include, and are not limited to, a determination that the PAGA trials are unmanageable, 

Plaintiff is not an aggrieved employee, and losing on the merits at trial. 

20. The “Maximum Settlement Amount” means the amount of $250,000 that 

Defendants will pay because of the Settlement.  The “Net Settlement Amount” shall be the 

Maximum Settlement Amount, less the following amounts: (1) the attorneys’ fees in the amount 

of $87,500 to Plaintiff’s Counsel; (2) the litigation costs in the sum of up to $9,500 for 

reimbursement of documented actual litigation costs and expenses to Plaintiff’s Counsel; (3) the 

Incentive Award in the amount of $10,000 to Plaintiff; and (4) the Settlement Administration 

Costs in the sum currently estimated at $6,000 but not to exceed $10,000 to Phoenix Class 

Action Administration Solutions the Settlement Administrator, for administering the settlement. 

Assuming the proposed Attorneys’ Fees and Litigation Costs and the Incentive Award are each 

approved, the Net Settlement Amount is currently estimated to be approximately $137,000. 

Seventy-five percent (75%) of the Net Settlement Amount $102,750 will be paid to the LWDA, 

and twenty-five percent (25%) of the Net Settlement Amount $34,250 will be paid to the 

Aggrieved Employees (“Settlement Share”), pursuant to Labor Code section 2699(i).  Each 

Aggrieved Employee will receive a Settlement Share pro rata and in proportion to each 
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Aggrieved Employees’ Pay Periods Worked for Defendants during the PAGA Period, as 

calculated by Defendants.  The formula for distribution is:  (25% of the Net Settlement Amount) 

× (an Aggrieved Employee’s Pay Periods worked during the PAGA Period ÷ Sum of all 

Aggrieved Employees’ Pay Periods worked during the PAGA Period) = Share Distribution to an 

Aggrieved Employee. One hundred percent (100%) of the payments distributed to Aggrieved 

Employees will be deemed as payments for civil penalties and will not to be subject to local, 

state, or federal tax withholdings. The Settlement Administrator shall issue IRS Forms 1099 (if 

required) to Aggrieved Employees who receive settlement checks for their Settlement Share. 

21. Based on our investigation and information discovered, Plaintiff’s Counsel 

believe that there is sufficient evidence to support the allegations that Defendants violated the 

Labor Code and owe statutory penalties because of said violations. While Plaintiff’s Counsel 

believes that the PAGA claim has merit and that Plaintiff will ultimately succeed in this litigation 

and prevail at trial, Plaintiff and her Counsel also recognize Defendants’ defenses, the costs of 

further litigation, and multiple risks to recovery. For example, although wage-and-hour actions 

are amenable to resolution as to a group of employees, some courts have also found that, for 

various reasons, the issues raised by Plaintiff – including noncompliant meal breaks, 

noncompliant rest breaks, and failure to pay wages – raise individualized issues and/or are 

unmanageable and are thus not suitable for adjudication as to a group of employees. Thus, 

Plaintiff faced the risk that the Court may determine that the PAGA claim requires individualized 

inquiries that would render adjudication of the PAGA claim unmanageable or at odds with 

Defendants’ right to due process. 

22. Plaintiff and her counsel have also considered the uncertainty and risk of the 

outcome of further litigation, including the difficulties and delays inherent in such litigation.  To 

recover civil penalties, Plaintiff would have to prove the underlying Labor Code violations, 

demonstrate that the Aggrieved Employees suffered, and show that Defendants’ conduct gave 

rise to penalties. Plaintiff’s core allegation is that Defendants have systematically violated the 

Labor Code, with respect to Plaintiff and Aggrieved Employees, inter alia, by failing to properly 

compensate minimum and overtime wages, failing to provide compliant meal and rest breaks and 
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pay associated premium pay, failing to timely pay wages, failing to provide compliant wage 

statements, and failing to reimburse employees for necessary business expenses. 

23. From the inception of this litigation, Defendants indicated that they would 

aggressively litigate this case and contended that they would ultimately succeed in the PAGA 

Action. Defendants maintained several defenses to Plaintiff’s theory of liability, which, if 

successfully argued and proven, had the potential to eliminate or substantially reduce recovery.   

Throughout this litigation, Defendants maintained, and continue to maintain, that they had, and 

continue to have, legally compliant employment policies and practices throughout the statutory 

period. Defendants denied that they ever violated any provision of the Labor Code, including, 

but not limited to, those sections for which Plaintiff seeks penalties under the PAGA. Defendants 

further denied, and continue to deny, that the PAGA Action is appropriate for representative 

treatment for any purpose other than the Settlement. 

24. Plaintiff would inevitably face several challenges in court. For example, 

Defendants may challenge Plaintiff’s standing as an Aggrieved Employee and deny that any of 

Defendants’ other employees whom Plaintiff seeks to represent are aggrieved. Aside from 

challenges to standing, Defendants would also have likely sought bifurcation of discovery and/or 

trial of the PAGA claim – at the time, multiple courts were taking such an approach—for 

example, limiting discovery or trial of the issues to Plaintiff and/or the specific locations where 

Plaintiff arguably worked.  Defendants also contended that an important feature of the PAGA 

statute is that the Court has discretion to reduce the penalties to be assessed against the employer 

pursuant to section 2699(e)(1)-(2).  Defendants denied and continue to deny that they ever 

violated any provision of the Labor Code and argued, that, even if, arguendo, such violations 

occurred, they would not be treated as having engaged in subsequent violations giving rise to 

heightened penalties and that the Court was unlikely to assess cumulative penalties for the 

maximum number of possible, separate Labor Code violations.  Defendants also contended that 

the Court would not assess cumulative penalties because it would be unjust, arbitrary, 

oppressive, and/or confiscatory, especially where certain conduct may be regulated by multiple 

provisions of the Labor Code that are interrelated and work in tandem. 
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25. Both sides have also had the opportunity to review documents and data regarding 

Plaintiff’s and the Aggrieved Employees’ employment with Defendants, including, but not 

limited to, Plaintiff’s employment records, Aggrieved Employees’ general job responsibilities, 

payroll data, workweek data, and Defendants’ exemplar operations and employee handbook, to 

determine the potential value and strength of the PAGA claim. Both Parties’ counsel has 

invested time reviewing and analyzing the relevant documents and data, and the available 

information made it possible to calculate the potential value of the PAGA claim.  Accordingly, 

the Parties have conducted a thorough investigation and review of information to be sufficiently 

informed of the nature and extent of the claim asserted in this PAGA Action, and to enable both 

sides to fully scrutinize the Settlement for its fairness, adequacy, and reasonableness. The Parties 

have also considered the settlement negotiations conducted by the Parties and the 

recommendations of Eve Wagner, Esq. who is highly experienced in mediating complex 

employment matters.  The Parties have finally agreed that this case is well-suited for settlement 

given the legal issues relating to the PAGA claim, as well as the costs, expenses, and risks to 

both sides that would attend further litigation. The Settlement considers the strengths and 

weaknesses of each side’s position and the uncertainty of how the case might have concluded as 

the litigation continued, at trial, and/or appeals. 

ESTIMATED PAGA EXPOSURE 

26. The provisions of the Labor Code potentially triggering PAGA penalties in this 

case include but are not limited to Labor Code sections 201, 204, 226(a), 226.7, 510, 512(a), 

1194, 1197, 1197.1, 1198, 2800, and 2802. Defendants asserted that, regardless of the results of 

the underlying causes of action, PAGA penalties are not mandatory but permissive and 

discretionary. Defendants also maintained that, in addition to its strong arguments against the 

underlying claims, it had a strong argument that it would be unjust to award maximum PAGA 

penalties given the current unsettled state of law. 

27. Plaintiff’s Counsel calculated penalties under this cause of action by multiplying 

the number of active Aggrieved Employees (because of the shortened statutory period for this 

claim) by the civil penalties that each could be awarded for the Labor Code sections enumerated 
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under Labor Code section 2699.5 that were applicable in this case. Plaintiff’s Counsel then 

applied discounts considering the countervailing arguments regarding the other causes of action, 

as well as the Court’s power to award “a lesser amount than the maximum civil liability.”  Lab. 

Code § 2699(e)(2). Defendant has estimated that there are approximately 722 Aggrieved 

Employees and 10336 pay periods, as also referenced in the executed MOU attached hereto as 

“EXHIBIT 2”. 

28. Given the state of the law and the range of PAGA penalties requested and 

awarded in California courts, it is difficult to determine a reasonable value and actual exposure 

for PAGA penalties.  However, if PAGA penalties are granted on any one of the violations 

alleged in Plaintiff’s operative complaint, the total penalties exposure for the eligible pay periods 

could be approximately  up to $2,310,400 ([32 x $100] x 722 employees).1  

29. Although Plaintiff argued she could obtain over $5 million for PAGA penalties, it 

seems highly unlikely that the Court would award such a large amount. Under a more 

conservative approach, Plaintiff’s Counsel considered the possibility that the Court could assess 

only the initial violation rate, bringing the basic PAGA penalty to $433,200 [722 employees x 

$100 x 6 theories of recovery].  

30. Plaintiff also recognized the risk that any PAGA award could be significantly 

reduced. Many of the causes of action brought were cumulative for which the Court may or may 

not stack the violations. Also, for the off-the-clock, overtime, reimbursement, and meal and rest 

period violations, they did not occur every single pay period. Thus, the maximum penalties for 

each pay period are not justified. It was indeed arguable whether the Court would award the 

maximum penalties under the law. Thus, a Maximum Settlement Amount of $250,000 to PAGA 

civil penalties was reasonable and significant.  Where PAGA penalties are negotiated in good 

faith and “there is no indication that [the] amount was the result of self-interest at the expense of 

other Class Members,” such amounts are generally considered reasonable. Hopson v. 

 
1 A recent Ninth Circuit ruling suggests there may be no “subsequent” violation until an actual finding of a violation 
by a Labor Commissioner or court. (Bernstein v. Virgin America, Inc. (9th Cir. Feb. 23, 2021) 2021 WL 867583, at 
*11-12.) As a result, Plaintiff estimated the amount of PAGA penalties using the “initial” penalty amount of $100 
under PAGA. 
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Hanesbrands Inc., Case No. 08-00844, 2009 U.S. Dist. LEXIS 33900, at *24 (N.D. Cal. Apr. 3, 

2009); see, e.g., Nordstrom Com. Cases, 186 Cal. App. 4th 576, 579 (20 10) (“[T]rial court did 

not abuse its discretion in approving a settlement which does not allocate any damages to the 

PAGA claims.”) The negotiations were under the auspices of a well-respected mediator, Eve 

Wagner, Esq. who regularly mediates wage and hour litigation involving PAGA claims.  

Plaintiff’s Counsel negotiated that approximately an average of $24.18 in penalties per aggrieved 

pay period would be fair and reasonable $250,000  10,336 Pay Periods in PAGA Period date 

range = $24.18].  Considering the recent cases justifying $5 per pay period, see e.g., Carrington 

v. Starbucks Corp. (2018) 30 Cal.App.5th 504, this would be a very good result. 

31. I am aware that the common and acceptable rate for contingency representation in 

wage and hour class and representative action litigation is commonly thirty-five percent (35%) 

before trial, with the range being from thirty-three percent (33.3%) up to fifty percent (50%). 

32. As set forth more fully in the accompanying Motion for Approval of Private 

Attorneys General Act Settlement Agreement, Plaintiff’s Counsel seek an attorneys’ fees in the 

sum of $87,500, which represents approximately thirty-five percent (35%) of the Maximum 

Settlement Amount of $250,000, as set forth in the Settlement Agreement. The attorneys’ fees is 

commensurate with: (a) the risk Plaintiff’s Counsel took in commencing this PAGA Action; (b) 

the time, effort, and expense dedicated to the case; (c) the skill and determination Plaintiff’s 

Counsel has shown; (d) the results Plaintiff’s Counsel has achieved throughout the litigation; (e) 

the value of the settlement Plaintiff’s Counsel has achieved for the Aggrieved Employees; and (f) 

the other cases Plaintiff’s Counsel has turned down in order to devote their time and efforts to 

this matter. 

33. While not necessarily required to be demonstrated because the contingent fee is 

proper for such a settlement, Plaintiff’s Counsel have also incurred so many hours of work in 

connection with this case that the fee request is also justified under a simple lodestar analysis.  

Since the commencement of this matter, the total hours worked by Sherman & Sherman, APC 

was over 150 hours. Marked and attached hereto as “EXHIBIT 3” is a Time Task chart setting 

forth in detail the breakdown of time for the requisite tasks. 
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34. The base lodestar fee calculation, based upon the total of at least 164 hours 

worked, utilizing a reasonable hourly rate that is commensurate with attorneys’ experience for all 

firms’ time, is over $100,000 without any multiplier.  The hourly rates of $850 per hour for 

myself and $500 per hour for associate David Ventura is commensurate with our individual 

background and the background of our firm, training, and experience in litigating class actions, 

and in particular, wage-and-hour matters, as outlined below. In fact, the lodestar cross-check 

results in a negative multiplier, when cross-checked with the requested attorneys’ fees of 

$87,500. Moreover, our requested hourly rates are commensurate with the Laffey Matrix, 

marked and attached hereto as “EXHIBIT 4.” Considering the amount of the fee requested, the 

work performed, the risks incurred, and the contingent nature of representation, the requested 

fees and costs are reasonable and should be awarded. 

LITIGATION COSTS AND EXPENSES INCURRED BY PLAINTIFF’S COUNSEL 

35. To date, Plaintiff’s Counsel has borne all the risks and costs of litigation and will 

not receive any compensation until recovery is obtained by Plaintiff and the Aggrieved 

Employees Plaintiff’s Counsel has investigated and litigated this case for months before 

mediation, with the real possibility of an unsuccessful outcome and no fee recovery of any kind. 

Sherman & Sherman, APC has incurred $9,399.23, in litigation costs and expenses as reflected 

in “EXHIBIT 5” attached hereto. These expenses were reasonable and necessary in the 

prosecution of this PAGA Action. 

36. The Settlement anticipates that a neutral third-party administrator handles the 

distribution of the Settlement Shares and related administrative functions.  I have worked with 

Phoenix before and I am familiar with their good reputation and work product. 

37. Plaintiff’s Counsel also respectfully requests the Court approve an Incentive 

Award in the amount of $10,000 to Plaintiff, to be paid out of the Gross Settlement Amount.  

The proposed Incentive Award is fair and appropriate.  By initiating this PAGA Action, Plaintiff 

stepped into the shoes of the LWDA and undertook the risks of initiating the PAGA Action and 

serving in a representative capacity.  Plaintiff has spent a substantial amount of time and effort 

gathering and producing relevant documents and information, providing the facts and evidence 
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necessary to attempt to prove the allegations, speaking with other Aggrieved Employees about 

the case, and discussing her employment with her counsel.  Plaintiff was available whenever her 

counsel needed her and actively tried to obtain information that would benefit the prosecution of 

the PAGA claim.  Thus, it is appropriate and just for Plaintiff to receive a reasonable Incentive 

Award, in addition to the Settlement Share she will receive as an Aggrieved Employee, for her 

services on behalf of the LWDA and the other Aggrieved Employees.  

38. I submit that the Settlement is fair, reasonable, adequate, and in the best interests 

of Plaintiff, LWDA, and the Aggrieved Employees.  I further submit that the Settlement is within 

the accepted range of recoveries for this type of litigation, given the inherent risk of litigation, 

and the costs of further litigation. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.   

Executed this 29th day of December, 2022, at Pasadena, California. 

 

     

______________________________ 

ANDRE SHERMAN, Esq. 
 



EXHIBIT 1

































EXHIBIT 2





05/03/2022

5/2/2022



5/2/2022



EXHIBIT 3



OLAGUE V. CIMINOCARE, INC.  
(SACRAMENTO SUPERIOR COURT CASE No. 31-2021-00298633-CU-OE-GDS) 

ATTORNEY TASK AND TIME CHART 
 

TASK 

 AS DV FIRM 
TOTAL 

Investigation and Research / Due Diligence 

Pre-Lawsuit Investigation of the Key Facts with a Focus on 1) Class Certification Elements, including 
Adequacy, Typicality, Superiority, and Commonality; 2) Merits of Plaintiff’s Claims and the Merits of the 
Claims of the Putative Class Members; and 3) Potential Damages Exposure of Defendant with respect to the 
Damages Sustained by Lilia Olague 

1.0 3.5  

Investigation of Defendant, Defendant’s Business Relationships, and the Industry in which It Operates 
Which Provided Labor to Defendant 

1.5 3.5  

Prepare a Discovery Strategy Plan of Action, including Topics of Inquiry Important to Liability, 
Manageability, and Civil Penalties. 

1.0 2.5  

Meet and Communicate with Named Plaintiff Lilia Olague throughout the Pendency of the Case 1.5 9  

Analysis and Review of Time Records and Corresponding Wage Statements of Aggrieved Employees with 
a Focus on Violation Rates for Missed, Short, Late, or Interrupted Meal and Rest Periods, and Whether Any 
Corresponding Premium Pay Was Issued by Defendant or Regular Rate was Properly Calculated 

1 6  

Pleadings and Court Filings 

Draft Plaintiff Lilia Olague’s Complaint for Violation of Labor Code § 2698, et seq. (Private Attorneys 
General Act of 2004); Legal Research and Analysis of All Claims Involved (Filed 4.13.21) 

.5 6  

Review Court’s Order Re: Delay in Scheduling Initial Case Management Conference (Filed 4.13.21) 0.1 0.1  

Meet and Confer with Defense Counsel regarding service of process and Notice and Acknowledgment of 
Receipt 

0.1 0.5  

Review and Analyze Defendant CiminoCare, Inc’s Answer to Complaint; Research Affirmative Defenses 
in Defendant’s Answer (Filed 7.27.21) 

.2 0.5  



Review Court’s Notice of Case Management Conference (1.14.22) 0.1 0.1  

Review Court’s Minute Order Dated February 24, 2022 0.1 0.1  

Review Court’s Minute Order Dated March 4, 2022 0.1 0.1  

    

Appearances 

Prepare for, attend Motion for Final Approval (Anticipated) 2.5   

Discovery and Depositions 

Draft Letter to Defense Counsel Re: Request for Personnel File, Pay Stubs and Time Records for Plaintiff 
Lilia Olague 

0 2.5  

Review and Analyze Plaintiff Lilia Olague’s Personnel File, Pay Stubs, and Time Records Produced by 
Defendant 

1.5 5  

Draft Plaintiff Lilia Olague’s Form Interrogatories - General (Set One), Requests for Production of 
Documents (Set One), Requests for Admissions (Set One) and Special Interrogatories (Set One) to 
Defendant CiminoCare, Inc. (Propounded on 9.7.21) 

.5 2.5  

Review and Analyze Defendant CiminoCare, Inc.’s Responses to Plaintiff Lilia Olague’s Special 
Interrogatories (Set One); Requests for Production of Documents (Set One); Form Interrogatories (Set 
One); and Request for Admissions (Set One) (Responded on 12.1.21) 
 

0.5 1.5  

Mediation and Settlement  

    

Review Analyze Documents and Data produced by Defendant in Response to the Mediation Information 
Letter, including Sample Time Keeping and Corresponding Pay Records  

6 11  

Prepare for Mediation, including Research Merits of Claims, Performing Damages Analysis, Drafting 
Mediation Brief, and Compiling Mediation Exhibits and Putative Class Members Declarations 

5 18  



Prepare for and Attend Mediation with Mediator Eve Wagner (Via Zoom on 12.23.21) 9.0 8.5  

Negotiate, edit draft, and Finalize Settlement Agreement Terms with Defense Counsel; Meet and Confer 
and Revise Settlement Agreement and Class Notice 

3.5 0  

Coordinate/Inquire/Setup Settlement Administration with Settlement Administrator .5 1.5  

Letters and Correspondence 

Draft Notice to State of California Labor & Workforce Development Agency Re Lilia Olague’s Claim for 
Penalties Under the Labor Code Private Attorneys General Act of 2004, California Labor Code sections 
2698, et seq. (Submitted to LWDA on 10.28.20) 

0 1.5  

Draft Correspondence to, and Respond to Correspondence from, Telephone conference calls with Defense 
Counsel throughout the Pendency of the Lawsuit 

2.0 0  

Law and Motion 

Prepare Plaintiff’s Notice of Motion and Motion for Approval of Private Attorneys General Act (Labor 
Code 2698 Et Seq.) Settlement Agreement, Plaintiff’s Counsel Payment, and General Release Payment; 
Memorandum of Points and Authorities in Support thereof; and [Proposed] Order and Judgment Granting 
Approval of Private Attorney’s General Act; Declarations in support 

16.5 26  

Total Hour Per Lawyer: 54.7 109.9  

Total Hours Combined: 164.6 
 
 



EXHIBIT 4





EXHIBIT 5



Item Cost
LWDA Notice $75.00
Complaint Initiation/Filing $540.23
Notice of Acknowledgment and Receipt Filing $75.00
Mediation 12/23/21 with Eve Wagner, Esq. $5,950
Expert Analysis- Codici Consulting $2,600
PAGA Approval Motion Filing (Estimated) $159.00

Total $9,399.23



Date Paid
10/25/2021

4/15/2021
6/18/2021
12/7/2021

12/14/2021
12/28/2022


