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DECLARATION OF JAMES R. HAWKINS 

I, JAMES R. HAWKINS, declare as follows: 

 1. I am an individual over the age of 18.  I am a partner at the Law Firm of James 

Hawkins APLC.  I am one of the attorneys of record for Plaintiffs Eduardo Rivera (hereinafter 

referred to as “Plaintiffs”).  I have personal knowledge of the facts set forth below and if called 

to testify I could and would do so competently. 

2. On October 5, 2020, Plaintiffs Nathaniel Rubero and Ernesto Carranza Aguilar 

initiated this action in the Superior Court for the County of Los Angeles, on behalf of themselves 

and all others similarly situated, styled Rubero et al. v. Classic Distributing ad Beverage Group, 

No. 20STCV38353. The Complaint asserts causes of action for; (1) failure to pay lawful wages 

including overtime wages; (2) failure to provide lawful meal periods or compensation in lieu 

thereof; (3) failure to provide lawful rest periods or compensation in lieu thereof; (4) failure to 

pay timely wages; (5) failure to indemnify employee expenses (6) knowing and intentional 

failure to comply with itemized employee wage statement provisions; and (7) violations of the 

unfair competition law (Bus. & Prof. Code § 17200 et seq.) (the “Action”). 

3. On October 5, 2020, Nathaniel Rubero and Ernesto Carranza Aguilar provided 

notice to the Labor and Workforce Development Agency (“LWDA”) of their intent to pursue 

Defendant for all civil penalties arising from Defendant’s alleged failure to, inter alia, pay all 

wages earned including failure to provide proper rest periods and meal breaks, failure to 

reimburse employee expenses, failure to provide accurate wage statements to Plaintiffs and other 

similarly situated aggrieved employees. 

4. On January 28, 2021, Plaintiffs filed a First Amended Complaint, which included 

one additional cause of action for violations of the Labor Code Private Attorney General Act. 

5. Throughout this litigation, Defendant (hereinafter “Defendant” or “Classic 

Distributing”) has denied Plaintiffs’ allegations and raised defenses to their claims, individually 

and on a representative basis. Defendant maintains that its employment policies and practices 

meet the requirements of the Labor Code and applicable Wage Orders. 

 6. To date, no motion for class certification has been filed, no class has been 
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certified and the Court has not made any findings that Classic Distributing engaged in any 

wrongdoing or in violation of any state law, rule or regulation, with respect to the issues 

presented in the litigation. 

 7.  Through informal discovery, Plaintiffs and Classic Distributing have exchanged 

extensive documents and information related to the claims asserted. Defendant has produced 

thousands of pages of information, including timecard records and wage reports of putative class 

members. 

8. Defendant also provided Plaintiffs with class data and random samples of time 

records, wage statements, information regarding the number of non-exempt employees during 

the relevant time period. 

9. After conducting informal discovery, exchanging relevant information and 

engaging in numerous discussions regarding the claims alleged, on June 30, 2022, the parties 

participated in a private mediation with mediator Gig Kyriacou. During the course of the 

mediation, the parties exchanged further information and documentation concerning Plaintiffs’ 

claims and Classic Distributing’s defenses thereto, and aggressively advocated for their 

respective positions; however, they did not reach a settlement. 

10. After the mediation, the parties continued in settlement negotiations, with the 

assistance of the mediator. On or about July 14, 2022, the parties reached a settlement in 

principle of this Action for a maximum settlement amount of $450,000. 

11. The final terms and provisions of the settlement agreement were approved and 

executed by all the parties on or about February 7, 2023. (A true and correct copy of the Class 

and PAGA Settlement Agreement (“Settlement Agreement”) is attached hereto as Exhibit A.) 

12. Based on their own respective independent investigations and evaluations and 

after taking into account the sharply disputed factual and legal issues involved in this matter, the 

risks attending further prosecution in light of certification issues faced due to the Brinker Rest. 

Corp. v. Super. Ct., (2012) 53 Cal. 4th 1004 (“Brinker”) decision, the discovery and 

investigation conducted to date, Plaintiffs and their counsel are of the opinion that settlement for 
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the consideration and on the terms set forth in the Settlement Agreement is fair, reasonable and 

adequate and is in the best interests of the named Plaintiffs and Class Members. 

13. I have a great deal of experience in wage and hour class action litigation.  I have  

obtained certification of several classes, I have been approved as class counsel in many other 

wage/hour class actions, and I am currently litigating numerous others.  Although not an all-

inclusive list, over the years I have prosecuted the following class action matters as lead and/or 

co-lead counsel, all of which implicated similar law and facts to those associated with this action: 

 a. Aguilar v. 7-Eleven, Inc., et. al., Orange County Superior Court- Case No.: 30-

2009-00268714-CU-OE-CXC. Certified Wage and Hour Class action seeking premium wages 

for meal period and rest periods and resultant penalties. Class Notice pending.     

        b. Carey, et. al. v. Arthur J. Gallagher, et. al., USDC, SOUTHERN DISTRICT- 

Case No.: 09-cv-0168.  Wage and Hour Class action seeking past wages of overtime for mis-

classification of insurance claims adjusters employed by Gallagher Bassett, a third-party 

administrator (TPA) in the State of California.  Certification granted.  Plaintiffs’ counsel co-lead 

counsel.  Case settled, Final Approval granted, no objections and funds fully distributed.   

 c.  Dao v. 3M Company, et al. USDC, CENTRAL DISTRICT, Case No. CV-08-

04554.  Wage and Hour Class Action case seeking past wages for “off the clock”, overtime and 

meal and rest break violations for production workers in the State of California.  Plaintiff’s 

Counsel appointed as Lead Counsel. Case settled, Final Approval granted, no objections and 

funds fully distributed. 

 d. Ortiz v. Kmart, USDC, CENTRAL DISTRICT, Case No. SACV 06-638 ODW.  

Wage and Hour Class Action case seeking past wages for meal and rest period violations for 

retail employees in the State of California.  Plaintiff’s counsel appointed co-lead counsel.  Case 

settled, Final Approval granted, no objections and funds fully distributed. 

 e. Morgan v. Aramark Campus, LLC, USDC, CENTRAL DISTRICT, Case No. 

SACV08-00412.  Wage and Hour Class Action case seeking past wages for meal and rest period 

violations for retail employees in the State of California.  Plaintiff’s Counsel appointed as Lead 

Counsel.  Case settled, Final Approval granted, no objections and funds fully distributed. 
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 f. West v Iron Mountain Information Management, Inc, et. al.;   Los Angeles 

County Superior Court, Case No. BC393709.  Wage and Hour Class Action seeking past wages 

for overtime, meal and rest break violations for driver employees in the State of California.  

Settlement for “binding arbitration.”  Arbitration Award for Plaintiff Class.  Arbitration Award 

confirmed.  Plaintiff’s counsel, lead trial counsel and class counsel.   

 g. Gonzalez v. Superior Industries Inter, Inc., et al., Los Angeles County Superior 

Court, Case No.  BC 357912.  Wage and Hour Class Action seeking past wages for overtime, 

meal and rest breaks violations for production employees in the State of California.  Plaintiff’s 

counsel appointed as lead counsel.  Case settled, Final Approval granted, no objections and funds 

fully distributed. 

 h. Acosta v. Fleetwood Travel Trailers of California, Inc., et al., Riverside County 

Superior Court, Case No. RIC 440630.  Wage and Hour Class Action seeking past wages for 

overtime, meal and rest break violations for production employees in the State of California.  

Plaintiff’s counsel appointed as co-lead counsel.  Case settled, Final Approval granted, no 

objections and funds fully distributed. 

 i. Walker v. Sharkeez, et al., Orange County Superior Court, Case No.   

05CC00293. Wage and Hour Class Action seeking past wages for unlawful deductions, meal and 

rest break violations for restaurant employees in the State of California.  Plaintiff’s counsel 

appointed as lead counsel.  Case settled, Final Approval granted and funds fully distributed. 

 j. Padron v. Universal Protection Service, et al, Orange County Superior Court, 

Case No. 05CC00013.  Wage and Hour Class Action seeking past wages for overtime, meal and 

rest break violations for security officers in the State of California.  Plaintiff’s counsel appointed 

as co-lead counsel.  Case settled, Final Approval granted, no objections and funds fully 

distributed. 

 k. Martinez v. Securitas Security Services USA, et al., Santa Clara Superior Court, 

Case No. 105-CV047499, et al. J.C.C.P. No. 4460.  Wage and Hour Class Action seeking past 

wages for meal and rest break violations for security officers employed by defendant in the State 
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of California.  Plaintiff’s counsel and co-counsel.  Case settled, Final Approval granted and 

funds fully distributed. 

 l. Velasquez-Lopez v. Hotel Cleaning Services, Inc. et al., Riverside Superior Court, 

Case No. RIC 420909.  Wage and Hour Class Action seeking past wages for overtime, meal and 

rest break violations for housekeepers employed by defendant in the State of California.  

Plaintiff’s counsel appointed as lead counsel.  Case settled, Final Approval granted, no 

objections and funds fully distributed. 

 m. Ruiz, et al. v. Unisourse Worldwide, Inc., et al., USDC, CENTRAL DISTRICT, 

Case No. CV09-05848.  Wage and Hour Class Action seeking past wages for meal and rest 

period violations for non-exempt employees employed by defendant in the state of California.  

Case settled.  Awaiting Preliminary Approval hearing.  Plaintiff has petitioned the Court for 

Lead Counsel. 

 n. Herrador v. Culligan International Company, et al., USDC, CENTRAL 

DISTRICT, Case No. SACV 08-680.  Wage and Hour Class Action seeking past wages for field 

and branch employees of defendant in the State of California.   Plaintiff’s counsel appointed as 

lead counsel.  Case settled and awaiting Final Approval.    

 o.     Defries v. Domain Restaurants, et al., Orange County Superior Court, Case No. 

05CC00128.  Wage and Hour Class Action seeking past wages for restaurant employees of 

defendant in the State of California.  Plaintiff’s counsel appointed as lead counsel.  Case settled, 

Final Approval granted, no objections and funds fully distributed. 

 p. Denton v. BLB Enterprises, Inc., et al., Orange County Superior Court, Case No. 

07CC01292.  Wage and Hour Class Action seeking unpaid overtime, meal and rest break 

violations for security guards employed by defendant in the State of California.  Plaintiff’s 

counsel appointed as lead counsel.  Case settled, Final Approval granted, no objections and funds 

fully distributed. 

 q. Rios v. Sandberg Furniture Manufacturing Co., Inc, et al., Los Angeles Superior 

Court, Case No. BC411477.  Wage and Hour Class Action seeking unpaid meal and rest break 

violations for production employees employed by defendant in the State of California.  Plaintiff 
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counsel appointed as lead counsel.  Case settled, Final Approval granted, no objections and funds 

fully distributed. 

 r. McMurray v. Dave and Busters, Inc., et al., Orange County Superior Court, Case 

No. 06CC00099.  Wage and Hour Class Action seeking past wages for meal and rest break 

violations for restaurant employees employed by defendant in the State of California.  Plaintiff’s 

counsel appointed as co-lead counsel.  Case settled, Final Approval granted, no objections and 

funds fully distributed. 

 s.  Osuna v. DFG Restaurants, Inc., et al., Los Angeles Superior Court, Case No. 

BC 330145.  Wage and Hour Class Action seeking past wages of overtime for mis-classification 

of managers employed by Defendant, DBA Carl’s Jrs. in the State of California.  Plaintiff’s 

counsel appointed as co-lead counsel.  Case settled, Final Approval granted, no objections and 

funds fully distributed. 

 t. Burns v. Gymboree Operations, Inc., et al., San Francisco Superior Court, Case 

No. CGC-07-461612.  Wage and Hour Class Action seeking past wages for meal and rest break 

violations for retail employees employed by defendant in the State of California. Plaintiff’s 

counsel appointed lead counsel.  Case settled, Final Approval granted, no objections and funds 

fully distributed. 

 u. Willems v. Diedrich Coffee, Inc., et al., Orange County Superior Court, Case No. 

07CC00015.  Wage and Hour Class Action seeking past wages of overtime for mis-classification 

of managers employed by Defendant in the State of California.  Plaintiff’s counsel appointed 

lead counsel.  Case settled, Final Approval granted, no objections and funds fully distributed. 

 v. Davila, et al. v. Beckman Coulter, Inc., et al., Orange County Superior Court, 

Case No. 07CC01347.  Wage and Hour Class Action seeking past wages for overtime, meal and 

rest break violations for production workers employed by defendant in the State of California.  

Plaintiff’s counsel appointed lead counsel.  Cased settled; final approval granted; no objections 

and funds fully distributed. 

 w. Perez v. Naked Juice Company of Glendora, Inc., Los Angeles Superior Court, 

Case No. BC387088.  Wage and Hour Class Action seeking past wages for overtime, meal and 
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rest period violations for production employees employed by defendant in the State of California.  

Plaintiff counsel appointed as lead counsel.  Case settled, Final Approval granted, no objections 

and funds fully distributed. 

 14.     Ms. Fernandez, my co-counsel on this matter, has been a member of the Florida Bar  

since January 1996 and member of the California Bar since August 2002. Ms. Fernandez  has 

specialized in employment related litigation including complex wage and hour civil litigation 

since 2003.  Ms. Fernandez has been, and currently is, co-counsel in over 40 wage and hour class 

action litigations for our firm and has produced excellent results for this firm’s clients in the 

wage and hour class actions.   

15. Mr. Dacre, also my co-counsel on this matter, has been practicing law in 

California since 1997 and joined the James Hawkins, APLC law firm in February 2022, and now 

exclusively litigates plaintiff-related wage and hour class action cases. He has been involved in 

litigating, mediating and settling numerous wage and hour class actions dealing with class sizes 

ranging from several hundred to several thousand class members in both State and Federal 

courts. 

16. Ms. Fernandez and Mr. Dacre have been and currently are, co-counsel in over 50 

wage and hour class actions for our firm and have produced excellent results for this firm’s 

clients in the wage and hour class actions 

17. Classic Distributing denies Plaintiffs’ allegations and maintains that Class 

Members were provided with the opportunity to take all meal and rest periods to which they 

were entitled. Classic Distributing also maintained that Plaintiffs’ claims were improper for class 

treatment. 

18. Based on documents and information produced by Defendant in discovery, in 

preparation for mediation and during settlement negotiations, Plaintiffs’s counsel estimated a 

maximum potential liability as follows: 

a. Failure to Pay Wages for All Hours Worked 

From the records provided, and based on Defendant’s representation, Plaintiffs 

understood the average hourly rate of pay for the Sales Representatives to be approximately 
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$19.63 and for Sales Associates to be approximately $16.17. During the Class Period, the Sales 

Associates worked a collective total of approximately 17,000 workweeks/66,300 shifts and the 

Sales Representative worked a total of approximately 13,350 workweeks/52,065 shifts.  

Plaintiffs calculated the estimated, potential maximum value for this claim based on an allocated 

45 minutes of underpaid overtime per shift as $2,355,227 (Sales Associates $24.25 hourly 

overtime rate x .75 x 66,300 =$1,205,831 plus Sales Representatives $29.44 hourly overtime rate 

x .75 x 52,056 shifts=$1,149,396). Taking into consideration the nature of the claim and 

Defendant’s defenses thereto including the inability to establish the violation with respect to all 

of the Class Members, this claim was valued in the 15% to10% violation rate and thus between 

an estimated maximum of $353,284 and $235,523 for purposes of settlement. 

Plaintiffs’ claim for failure to pay wages owed is based on allegations that they and Class 

Members worked “off the clock” to complete certain tasks for which they did not receive 

compensation. During the liability period, Plaintiffs contend that they and Class Members were 

required to work during their meal periods by taking calls from management and/or clients. As 

Sales Representatives, Plaintiffs allege that they were required to answer calls from their 

managers and clients while they were off the clock at the end of their shifts.  Plaintiffs contend 

that they and Class Members were not compensated for this “off the clock” work and thus not 

paid all lawful wages owed including overtime and/or minimum wage.  

Defendant adamantly disputes Plaintiffs’ allegations that employees were required to 

perform any work “off the clock” during meal breaks and/or at the end of their shifts and claimed 

that Plaintiffs lacked evidence of any “off the clock” work.   Further, Defendant asserts that this 

claim would be difficult to certify given the predominance of the individualized inquiry as to the 

whether, and to what extent, each Class Member performed work “off the clock.” 

b. Meal Period Claim  

The meal period violation claim is based primarily on Classic Distributing’s alleged 

failure to provide an uninterrupted 30-minute meal break by the end of the fifth hour, and were 

not compensated one hour of pay at their regular rate of compensation for each workday that a 

meal period was not lawfully provided. Further, when Plaintiffs and class members worked shifts 
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in excess of ten hours, they were not provided with a second thirty-minute meal break. Also, 

premiums paid to Plaintiff Rubero and the sales representatives were also underpaid to the extent 

that Defendant used the base hourly rate and not the correct regular rate as per Ferra v. Lowes 

Hollywood Hotel, LLC, (2021) 11 Cal. 5th 858. 

Classic Distributing disputes this claim and contends it provided compliant meal breaks. 

The maximum estimated liability for the meal break claim, based on a 100% violation is 

$2,094,107 (66,3000 shifts x $16.17 = $1,072,071 plus 52,065 shifts x $19.63 = $1,022,036) 

which assumes a meal break violation during every work shift. However, taking into 

consideration the nature of the claim, Defendant’s defenses and certification issues faced due to 

Brinker, for purposes of settlement, the meal break claim was valued between and estimated 

maximum of $209,411 (10%) and $104,705.35 (5%). 

c. Rest Period Claim  

The rest period violation claim is primarily based on allegations that, as with the meal 

breaks, due to the workload, policies, and practices of Defendant, Plaintiffs and Class Members 

during the liability period, were required to work without being permitted or authorized to take 

compliant rest breaks.  Additionally, Plaintiffs alleged that they and Class Members worked 

more than 10 hours a day without receiving a third ten-minute rest break. Classic Distributing 

disputes Plaintiffs’ rest break claim and contends that Class Members were allowed to take ten 

minute rest periods and regularly took such breaks. Taking into consideration the nature of the 

claim, Defendant’s defenses and certification issues faced due to Brinker, for purposes of 

settlement, the rest break claim was valued between an estimated maximum of $209,441 (10%)  

d. Failure to Reimburse Employee Expenses 

This claim is based on Plaintiffs’ allegations that, during the Class Period, they and Class 

Members were required to use their personal phones in the performance of their job duties.  For 

example, Plaintiffs and Class Members were required to clock in and out for their shifts and meal 

breaks on the MobileCast App. It appears that some Class Members were required to download 

the App onto their personal phones while others, the Sales Representatives in particular, had 

work phones issued to them. Nevertheless, Plaintiffs and other Class Members were still 
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frequently contacted on their personal phones, especially when not on the clock and if they could 

not be reached on the work phone. Plaintiffs and Class Members did not receive any 

reimbursement from Defendant for the use of their personal phones in the performance of their 

job duties. 

Defendant disputes this allegation and contends that the Class Members were not 

required to use their personal phones in the performance of their job duties and, in fact, were 

issued company phones. The estimated maximum liability assuming $10 per month is $97,690.  

Upon further review and evaluation of the facts and circumstances surrounding this claim and 

taking into consideration that it would require individualized inquiries into whether and to what 

extent Class Members used their personal phones, this claim was valued in the range of from 1% 

to 0% violation rate and therefore between an estimated maximum of $977 and $0. 

e. Lab. Code § 226 Claim (failure to provide accurate itemized wage statements)  

Under Lab. Code § 226(e), an employee suffering “injury as a result of a knowing and 

intentional failure by an employer” to provide accurate wage statements is entitled to $50 for the 

initial violation and $100 for each subsequent violation up to $4,000. Classic Distributing denies 

that it provided inaccurate wage statements. Further, Classic Distributing argues that, if any wage 

statements were in fact inaccurate, they did not “knowingly and intentionally” fail to provide 

accurate statements and that Plaintiffs and the class did not suffer any “injury” from such 

inaccurate wage statements. 

Per information provided by Defendants, Plaintiffs believe there were 614 Class 

Members working during the relevant time period.  Thus, if a calculation is performed using the 

maximum exposure permitted per Class Member under Labor Code section 226, this amounts to 

a maximum exposure for Defendant of $2,456,000 (614 Class Members x $4,000 penalties).  

However, some of the Class Members working during the relevant time period may have worked 

for only one pay period during the relevant time period and some may have worked for tens of 

pay periods.  For purposes of settlement negotiations, said claim was valued between an 

estimated maximum of $491,200 (20%) and $0. 

f. Failure to Time Pay Wages 
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With respect to Lab. Code §203 claim, there were an estimated total of 382 former Class 

Members to whom this claim applied and an estimated maximum potential liability of $402,350.   

The estimated maximum potential liability was determined to be $1,575,502 based on the 

following:  The estimated average daily pay rate of $129.36 for Sales Associates x 30 days= 

$3,881 x 270 Class Members = $1,047,870 plus the estimated average daily rate of $157.04 for 

Sales Representatives x 30 days = $4,711 x 112 former Class Members = $527,632. 

Defendant once again defends that no unpaid wages are owed as Defendant did not 

fail to pay the correct wages.  Defendant further contends that its actions were not willful as 

required for penalties to issue and that, thus, waiting time penalties cannot be awarded. For 

purposes of settlement negotiations, said claim was valued between $315,100 (20%) and 

$157,550 (10%).  

g. Bus. & Prof. Code § 17200 Claim 

The only remedies available under the unfair competition law (“UCL”) Business and 

Professions Code Section 17200 et seq.  are restitution and injunction, as opposed to damages 

Clark v. Superior Court, (2010) 50 Cal. 4th 605, 610.The UCL provides that “[t]he court may 

make such orders or judgments ... as may be necessary to restore to any person in interest any 

money or property, real or personal, which may have been acquired by means of such unfair 

competition.” (Bus. & Prof. Code, § 17203.) Restitution under the UCL includes “earned 

wages.” Cortez v. Purolator Air Filtration Prods. Co., (2000) 23 Cal. 4th 163, 177-78.  

Restitution under the UCL is not available for all violations of the Labor Code. See 

Pineda v. Bank of Am., N.A., (2010) 50 Cal. 4th 1389, 1401-02. In Pineda, the California 

Supreme Court held Labor Code § 203 is “not designed to compensate employees for work 

performed [but] it is intended to encourage employers to pay final wages on time, and to punish 

employers who fail to do so.” Id. Like Labor Code section 203, section 226 for wage statement 

violations is also intended to “punish” the employer and is not an action brought to recover 

wages. See. Gomez v. Jacobo Farm Labor Contractor, Inc., (2019) 334 FRD. 234, 267-268.   

Here, Plaintiffs’ UCL claim is solely premised on the failure to pay lawful wages and 

premium wages claims discussed above. Class Counsel assigned a zero-dollar value to the UCL 
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claim because it does not provide any additional value in this Action other than to increase the 

statute of limitations to four years for the underlying claims. Those claims are valued and 

analyzed above based on the four-year statute of limitations provided by the UCL.  However, the 

UCL claim in and of itself does not provide any additional damages.   Therefore, there is no 

additional or separate monetary value that this statute provides based on the facts of this Action.      

h.  Lab. Code § 2699 (PAGA Claim)  

Plaintiffs’ claims under PAGA are primarily predicated on or derivative of the rest and 

meal break claims. The estimate maximum PAGA penalty was calculated as $1,618,3000. This 

figure attributes a $100 penalty to each of the estimated16,183 pay periods in scope during the 

PAGA period.  The figure also assumes that there is a 100% violation rate during the PAGA 

period, such that every single pay period in question involved at least one Labor Code violation, 

despite disputes regarding Defendant’s liability. However, PAGA claims under the facts and 

circumstance of this case may result in no award or at best a very minimal award by the trial 

court. See specifically §2699(e)(2) which states in its pertinent part: 

 “… a court may award a lesser amount than the maximum civil penalty amount specified 

by this part if, based on the facts and circumstances of the particular case, to do otherwise would 

result in an award that is unjust, arbitrary and oppressive, or confiscatory.” 

For instance, in Fleming v. Covidien, 2011 U.S. Dist. LEXIS 154590 (C.D. Cal. 2011), a 

federal court reduced PAGA penalties from $2,800,000 to $500,000, a reduction of 82.2%, 

because the court found maximum penalties "unjust" because the employees had suffered no 

injuries. Some trial courts have actually awarded no civil penalties, even when Labor Code 

violations are established.  See Makabi v. Gedalia, 2016 Cal. App. Unpub. 1489, *5-7 (2nd Dist. 

Ct. of App. Mar. 6, 2016) (no PAGA penalties were awarded by the Los Angeles County 

Superior Court) (unpublished decision); In re Taco Bell Wage & Hour Actions, 2016 U.S. Dist. 

LEXIS 48557, *40-43 (E.D. Cal. Apr. 6, 2016) (PAGA penalties denied after trial). 

In order to recover any PAGA penalties, Plaintiffs would be required at trial to prove 

each of the underlying Labor Code violations.  See Cardenas v. McLane Foodservice, Inc., 2011 

U.S. Dist. LEXIS 13126, *10 (C.D. Cal. 2011) ("Given the statutory language [of PAGA], a 
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plaintiff cannot recover on behalf of individuals whom the plaintiff has not proven suffered a 

violation of the Labor Code by the defendant.").  Here, Plaintiffs would need to prove that each 

PAGA Aggrieved Employee suffered all violations for each pay period the employee worked. As 

discussed herein, the nature of the PAGA based claims (i.e. rest break, meal period, wage 

statement, failure to pay all wages owed and to timely pay wages) and Defendant’s asserted 

defenses thereto present a risk that some or all of the PAGA penalties sought may not be 

awarded.   Given the nature of these claims, as analyzed above, Class Counsel believes it to be 

likely that if there would be any award it would be a minimal amount. Therefore, the amount of 

$30,000 (which has been reserved for the PAGA claim) is both fair and reasonable.  

19. Through their counsel, Plaintiffs took into consideration the significant risks that 

class certification could be denied on the central claim, or that a merits decision on the central 

claim would not favor the Class. Plaintiffs have considered the expense and length of continued 

proceedings necessary to continue the Action against Classic Distributing, Inc. through trial and 

any possible appeals. Plaintiffs are also aware of the burdens of proof necessary to establish 

liability for the claims asserted in the Action, Classic Distributing’s defenses thereto, and the 

difficulties in establishing Plaintiffs’ damages. 

20. The proposed Settlement requires Defendant to pay each Class Member who does 

not opt out a portion of the Net Settlement Amount as specifically set forth in the Settlement 

Agreement. The amount to be paid to the Class is undoubtedly fair, adequate and reasonable 

especially in light of the significant risk to Plaintiffs and Class Members in continuing with the 

litigation and not prevailing on class certification or at trial. 

21. The Settlement Agreement provides for an award to be paid to the Class 

Representatives. The primary purpose is to provide Plaintiffs an enhancement payment, taking 

into consideration the risks, time, effort and expenses incurred by him in coming forward to 

provide invaluable information and negotiate and litigate this matter on behalf of all Class 

Members. Plaintiffs has actively participated in this litigation by providing significant supporting 

documents and information and assisting counsel in developing information necessary to litigate 

and settle this case which has resulted in a favorable settlement for the putative Class Members. 
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22. Attached to the Settlement Agreement as Exhibit A is a true and correct copy of 

the Court Approved Notice of Class Action Settlement and Hearing Date for Final Court 

Approval (“Class Notice”) 

I declare under penalty of perjury that the foregoing is true and correct. Executed on this 

28th day of March, 2023 at Irvine, California. 

  __________________________ 

  James R. Hawkins, Esq.                                

    

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



RUBERO V. CLASSIC DISTRIBUTING

Rubero et al. v. Classic Distributing ad Beverage Group,









Dunk v. Foot Locker Retail, Inc. 
Kullar v. Foot Locker Retail, Inc. Dunk/Kullar”









et seq.

Dunk/Kullar 



















 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



Rubero v. Classic Distributing

The Superior Court for the State of California authorized this Notice. Read it carefully!
It’s not junk mail, spam, an advertisement, or solicitation by a lawyer. You are not being sued.













Rubero v. Classic Distributing



Rubero v. Classic Distributing




	EXHIBIT A

