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DANIEL F. GAINES, ESQ. SBN 251488
daniel@gaineslawfirm.com

ALEX P. KATOFSKY, ESQ. SBN 202754
alex{@gaineslawfirm.com

EVAN S. GAINES, ESQ. SBN 287668
sepitdeh@gaineslawfirm.com

GAINES & GAINES, APLC

27200 Agoura Rd., Suite 101

Calabasas, CA 91301

Telephone: (818) 703-8985

Facsimile: (818) 703-8984

Attorneys for Plaintiff Nancy Taylor, on behalf of herself and all “aggrieved employees™ pursuant
to Labor Code § 2698 et seq.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF VENTURA

NANCY TAYLOR., on behalf of herself and | CASE NO: 56-2021-00558252-CU-OE-VTA
all “aggrieved employees™ pursuant to Labor
Code § 2698 et seq., Assigned to the Honorable Mark Borrell,

Plaintiffs, Department 40

DECLARATION OF DANIEL F. GAINES IN

\8 SUPPORT OF UNOPPOSED MOTION AND
, MOTION FOR AN ORDER APPROVING
MINER’S ACE HARDWARE, INC,, a SETTLEMENT OF CLAIMS BROUGHT
California corporation, and DOES 1 through PURSUANT TO THE PRIVATE
10, inclusive, ATTORNEYS GENERAL ACT OF 2004,
Defondant AWARDING ATTORNEYS’ FEES, COSTS,
ciendants. GENERAL RELEASE PAYMENT, AND

REIMBURSEMENT OF SETTLEMENT
ADMINISTRATION EXPENSES, AND
DISMISSING ACTION WITH PREJUDICE
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Time: 8:30 a.m.
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Complaint Filed.: September 22, 2021
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I, DANIEL F. GAINES, hereby declare and state as follows:

1. I am an attorney duly admitted to the practice of law in the State of California. I am
a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Nancy Taylor (“Plaintitf” or
“Taylor™) in this action. I have personal knowledge of the facts set forth herein and if called as a

witness to testify to them, I could and would do so competently.

Counsel’s Experience and Recommendation:

2. I obtained my BS degree from the University California at Berkeley in 2003. [
majored in Business Administration at the Haas School of Business.

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, I was
a member of the editorial board of the Virginia Tax Review. I was also the recipient of the Lacy
Armour Scholarship, awarded to recognize academic excellence. At Virginia, I focused my studies
on tax and real estate. I earned my JD and became a member of the California Bar in 2007.

4. Since becoming a member of the Bar, | have practiced law with my partner/father,
Kenneth, at Gaines & Gaines, APLC, who has since retired from the practice of law. Our practice
specializes in litigation, with an emphasis in business, real estate, and employment disputes like
this one. Over 95% of my practice is devoted to complex employment litigation similar to the
instant action.

5. My firm has represented employees in complex employment matters such as this
one, with an emphasis in wage and hour issues. I have participated in and have been certified as
Court-approved class and representative counsel in hundreds of class and representative action
matters since my admission to the Bar. Attached hereto as Exhibit A is a true and correct list of
the cases in which I have represented employees in wage and hour matters been appointed as class
and representative counsel.

Background and Procedural History

6. Defendant is a family-owned hardware retail chain based in Grover Beach,
California with nine locations in California. In 1972 it joined Ace Hardware, a buying co-op owned

entirely by independent dealers.
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7. Plaintiff worked as a non-exempt cashier from July 2013 through October 2020 in
California.

8. Plaintiff asserts claims that Defendant failed to pay Plaintiff and Aggrieved
Employees all wages due including all overtime wages in violation of Labor Code §§ 246, 510, and
1194; failed to provide legally compliant rest breaks to Plaintiff and Aggrieved Employees in
violation of Labor Code § 226.7; failed to provide legally compliant meal breaks to Plaintiff and
Aggrieved Employees in violation of Labor Code §§ 226.7 and 512; failed to provide suitable seats
to Plaintiff and Aggrieved Employees in violation of Labor Code §§ 226.7 and 512; failed to issue
accurately itemized wage statements to Plaintiff and Aggrieved Employees, in violation of Labor
Code §§ 226(a) and 226.3; and failed to timely pay wages to Aggrieved Employees in violation of
Labor Code §§ 201-203. Plaintiff asserts these claims under PAGA, seeking civil penalties for the
alleged Labor Code violations.

9. On December 28, 2020, pursuant to Labor Code § 2699.3, Plaintiff gave written
notice by online filing with the LWDA and by certified mail, return receipt requested, to Defendant
of the specific provisions of the Labor Code alleged to have been violated, including the facts and
theories to support the alleged violation. Attached hereto as Exhibit B is a true and correct copy
of Plaintiff’s December 28, 2020 letter to the LWDA.

10.  On September 22, 2021, following the Parties’ tolling of the statute of limitations
on Plaintiff’s claims, Plaintiff Taylor filed a complaint in the Superior Court of the State of
California for the County of Ventura styled, Nancy Taylor v. Miner’'s ACE Hardware, Case No.
56-2021-00558252-CU-OE-VTA. The Complaint alleges a single representative cause of action
on behalf of Plaintiff, the State of California and other Aggrieved Employees pursuant to the Private
Attorneys General Act of 2004 (Cal. Labor Code § 2698 et seq.) based on alleged violations of
Labor Code §§ 201, 202, 226(a), 226.3, 226(a), 226.3, 226.7, 510, 512, 558, 1194 and 1198,
premised on Defendant’s alleged failure to pay all overtime wages, provide all meal and rest
periods, or premium compensation in lieu thereof, timely pay wages due at separation of
employment, provide suitable seating, and issue complete and accurate wage statements.

W
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Compliance with Procedural Requirements of PAGA:

11.  Concurrently with the filing of this Motion, my office is submitting the Settlement
Agreement, together with this Motion and all supporting documents, to the LWDA via online
upload. Service of the LWDA is reflected on the Declaration of Service submitted herewith.

Counsel’s Diligence In Advance of, and In Connection With, Settiement Negotiations:

12. My office engaged in informal discovery of Defendant’s alleged Labor Code
violations, which specifically targeted evaluating the strength and value of the PAGA claims in
preparation for a resolution of this Action.

13. My office obtained and reviewed multiple documents, including (i) Plaintiff’s
employee file and wage statements, (ii) policy documents relating to the employment of Plaintiff
and other Aggrieved Employees, and (iii) data relating to the number of alleged violations and the
value of the recoverable penalties.

14, Based on the information received, as well as through discussions with Defendant’s
Counsel, my colleagues and I were able to (i) determine the total number of distinct individuals
falling within the definition of “Aggrieved Employee” for the relevant statutory period, and (ii)
construct a damage model that calculated the maximum realistic amount of PAGA penalties that
could be levied against Defendant within the Release Period. Defendant, however, disputed
Plaintiff’s claims and disputed both the existence of and extent of liability as alleged by Plaintiff.

15.  Based on our experience in litigating similar “representative” wage and hour claims,
the degree of investigation that was conducted, and the amount of data that was obtained, my
cotleagues and I were abie to determine the potential value of the PAGA claim, and to evaluate the
strength of this claim for purposes of settlement.

16.  On September 16, 2021, the Parties participated in a mediation session with
respected mediator Hon. Howard Broadman (Ret.). During the mediation, the parties engaged in
arm’s-length negotiations but reached an impasse. Thereafter, Judge Broadman successfully
brought the parties to agree on a resolution of the PAGA claims asserted in the action,

A
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17. The Parties jointly prepared and executed the Settlement Agreement. Attached
hereto as Exhibit C is a true and correct copy of the Parties’ Private Attorneys General Act (Labor
Code § 2698 et seq.) Settlement Agreement.

Settlement Terms:

18.  Each Aggrieved Employee will be paid an amount equal to their individual number
of pay periods worked in California during the Settlement Period multiplied by the Pay Period
Value.

19.  Although these calculations will not be made until after approval, a rough estimation
of the value to the 775 individuals falling within the definition of “Aggrieved Employee” may be
gleaned from the fact that an equal division would provide about $34.08 to each Aggrieved
Employee, net of payments to the LWDA, to the Settlement Administrator, attorney’s fees and
costs. The LWDA wiil be paid $79,233.15.

20.  This case addresses alleged violations of important employee protections embodied
in the California Labor Code — namely, that Defendant failed to pay Plaintiff and Aggrieved
Employees all overtime wages due in violation of Labor Code §§ 510, 558 and 1194; failed to
provide legally compliant rest breaks to Plaintiff and Aggrieved Employees in violation of Labor
Code §§ 226.7 and 558 and Wage Order 4-2001; failed to provide legally compliant meal periods
to Plaintiff and Aggrieved Employees in violation of Labor Code §§ 226.7, 510, 512, 558 and 1194
and Wage Order 4-2001; failed to issue accurately itemized wage statements to Plaintiff and
Apggrieved Employees in violation of Labor Code §§ 226(a) and 226.3; failed to provide suitable
seats to Plaintiff and Aggrieved Employees in violation of Labor Code § 1198 and Wage Order 4-
2001, § 14; and failed to timely pay wages to Aggrieved Employees, in violation of Labor Code §§
201-203. Defendant’s maximum theoretical exposure in this action, without stacking potentially
duplicative and oppressive penalties, totals approximately $1,662,500 computed by multiplying
16,625 pay periods by $100 each.

21, Defendant contends it acted within the requirements of California law at all times
as to all Aggrieved Employees. It further contends that not every pay period at issue involved an

alleged Labor Code violation subject to civil penalties. Moreover, it maintained that even if the
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Court did award penalties, the Court could and would substantially reduce the penalties awarded
based on the discretionary factors contained in Labor Code § 2699(e)(2).

Attornevs’ Fees:

22, The results achieved by my office are significant, as Defendant has agreed to pay
$225,000 pursuant to the Settlement. This is a significant recovery given the risk of success in
obtaining any recoverable penalties.

23, Such results were achieved in the face of significant risks. Defendant maintained
defenses to Plaintiff’s PAGA claims that very well could have resulted in a net-zero recovery at
trial.

24.  Notwithstanding this risk of loss, my office undertook representation of the instant
PAGA claim for the benefit of the State of California on a contingency basis. This not only required
my office to personally assume the risk of nonpayment in securing the very substantial financial
benefit the State of California stands to receive, but constitutes a “loan” on my offices’ services ~
both of which are factors warranting fee enhancement under applicable California Supreme Court
authority.

25. My offices’ fee request of $90,000 (40% of the Gross Settlement Amount) is fair
and reasonable based on a percentage of the recovery.

26.  Representative action work also requires specialized learning and the willingness to
take large risks. My office has extensive experience in wage and hour representative action
litigation, particularly in the employment context, as detailed herein.

27.  Furthermore, as described above, the Aggrieved Employees and the State of
California reaped significant benefits. The success achieved by the Settlement supports my firm’s
fee request.

28. A smalil firm like ours can only properly litigate a limited number of cases at one
time. The requirements of this case were significant. Had we not reached a settlement with
Defendant; the demands of this case would have required a significant portion of our resources.
We were precluded from taking other employment cases due to the demands of litigating this case.

\
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Counsel’s Costs:

29, My firm’s total costs are $7,355.80 and include, among other expenses, mediation
fees and expert analysis fees. A true and correct copy of an itemized list of costs incurred by my
firm in this action is attached hereto as Exhibit D. These costs were reasonably incurred in
litigating this matter.

Plaintiff Tavlor’s General Release Payment

30.  Ms. Taylor is entering into a full general release against Defendant and its Released
Parties, which is far broader than the release by other Aggrieved Employees. Specifically,
Aggrieved Employees are releasing only PAGA civil penalty claims, while Ms. Taylor is releasing
all her Labor Code claims which underlie the PAGA claims she asserts. No other Aggrieved
Employee is subject to this broad form of release.

31. This broad release was negotiated (and necessary) to resolve the Action. Plaintiff
threatened to assert her individual claims, either in arbitration or in litigation, and Defendant
required that they be resolved in connection with the resolution of the Action. Without the
resolution and release of Plaintiff’s individual wage claims, litigation would continue in a
piecemeal fashion, and Defendant is buying peace with this settlement, such that its objectives
would not be achieved absent the general release.

32, Ms. Taylor’s individual claims have real value and were negotiated separately from
the settlement of the representative claims. In exchange, Plaintiff is giving a general release, which
includes all of the overtime, meal and rest break violations within the applicable four-year statute
of limitations,

Settlement Notice Process

33.  The Parties have agreed that Phoenix Class Action Administration Solutions
(“Phoenix”™), an experienced and competent settiement administration company, will administer the
settlement. Phoenix’s credentials are attached hereto as Exhibit E. A true and correct copy of
Phoenix’s bid for administrative services is attached hereto as Exhibit F.

\\
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34. A true and correct copy of the proposed Notice of Settlement of Private Attorneys
General Act Claim (Cal. Labor Code § 2698 et seq. is appended as Exhibit A to Exhibit C.

I declare, under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct. Executed this 18th day of March, 2022 at Calabasas, California.

Daniel F, Gaines
DANIEL F. GAINES
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Adams v. Newell Rubbermaid, USDC — Central District of California (Los Angeles), Case No.
EDCV 08-1499 JTM (CTx)

Adams v. Sam’s West, Inc., San Bernardino County Superior Court, Case No. CIVDS1403987
Agredano v. GS Brothers, Inc., Los Angeles County Superior Court, Case No. BC445561
Allen v. Toms Sierra Company, Nevada County Superior Court, Case No. CU18-082823
Allen v. Valley Inventory Service, Inc., Solano County Superior Court, Case No. FCS034682

Alvarez v. Pilot Travel Centers, LLC, San Joaquin County Superior Court, Case No. STK-CV-
UOE-2018-4605

Alonzo v. Camblin Steel Service, Inc., Placer County Superior Court, Case No. SCV0034165
Amenhotep v. Google, Inc., Santa Clara County Superior Court, Case No. 17CV311528

Anaya v. Progressive Logistics Services, LLC, Riverside County Superior Court, Case No.
RIC1308270

Andre v. Newell Rubbermaid, Inc., San Bernardino County Superior Court, Case No.
CIVVS1200282

Anduha v. ABC Phones of North Carolina, Inc., Stanislaus County Superior Court, Case No.
2022729

Anslow v. Wellington Energy, Inc., USDC — Northern District of California (San Francisco),
Case No. CV11-1596-JCS

Aranda, et al. v. Universal Lumpers of California, Inc., San Joaguin County Superior Court,
Case No. STK-UOE-2017-7826

Armendariz v. Integrated Pain Management Medical Group, Inc., Kern County Superior Court,
Case No. BCV-19-100267-SDS

Barrow, et al. v. Desmond Foods, L.P., Sacramento County Superior Court, Case No. 34-2015-
00187227

Batmanghelich v. Sirius XM Radio Inc., USDC — Central District of California (Los Angeles),
Case No. CV 09-9190 VBF (JCx)

Bosser v. Hooked on Solar, Yolo County Superior Court, Case No. CVCV-2016-876

Bourland v. Horizon Personnel Services, Inc., Sacramento County Superior Court, Case No. 34-
2014-00161365-CU-OE-GDS



Bowen v. IMI Material Handling Logistics, Inc., San Joaquin County Superior Court, Case No.
STK-CV-UOE-2016-0000192

Branson v. Mladen Buntich Construction, San Bernardino County Superior Court, Case No.
CIVDS1609129

Brandt v. Sacramento Auto Insurance Center, Inc., San Joaguin County Superior Court, Case
No. 39-2(09-00202938-CU-OE-STK

Brown v. 22nd District Agricultural Association, United States District Court, Southern District
of California, Case No, 15-cv-2578-DHB

Brown v. Sierra Central Credit Union, Sutter County Superior Court, Case No. CVCS18-
0002161

Burgess v. Blue Cross and Blue Shield of South Carolina, San Joaquin County Superior Court,
Case No. 39-2012-00277449-CU-BT-STK

Burgess v. Strategic Relail Solutions, LLC, Los Angeles County Superior Court, Case No.
BC413791

Calhoun v. Celadon Trucking Services, Inc., USDC — Central District of California (Los
Angeles), Case No. 5:16-¢cv-01351-PSG-FFM

Caporicci v. Owens & Minor Distribution, Inc., San Joaquin County Superior Court, Case No.
39-2013-00295662-CU-OE-STK

Carl v. Advanced Call Center Technologies, LLC, Sacramento County Superior Court, Case No.
34-2013-00148310

Carlisle, et al. v. Professional Technical Security Services, Inc., Case No. CGC18569791
Carrete v. Gamestop, Inc., Impenal County Superior Court, Case No, ECU08501

Carrillo v. Bimbo Bakeries, Inc., San Bernardino County Superior Court, Case No.
CIVDS1606813

Caudillo v. Aegis Trearment Centers, LLC, Merced County Superior Court, Case No. 18CV-
0744

Cerami v. Metlife, Inc., USDC — Central District of California (Orange County), Case No. 11-
CV-00681-CJC (MLGx)

Charles v. Aaron’s Inc., Los Angeles County Superior Court, Case No. BC431468

Charles v. Nursefinders, LLC, Imperial County Superior Court, Case No. ECU07422



Cheifer v. JetBlue Airways Corporation, Los Angeles County Superior Court, Case No.
BC451887

Cheifer, et al. v. WHGM, Inc., Los Angeles County Superior Court, Case No. LC104900

Chong, et al. v. Crescent Northwoods Inn, Inc., Del Norte County Superior Court, Case No.
CVUJ-2018-1133

Church v. GameStop, Inc., et. al., USDC — Central District of California (Los Angeles), Case No.
11-CV-00132-VAP-RZ

Clothier v. Spar Marketing Services, Inc., Alameda County Superior Court, Case No: RG12-
639317

Coleman v. Wireless Lifestyle, Inc., USDC — Western District of Missouri, Case No. 4:12-cv-
00855-0DS

Colombo-Beyeler, et al. v. Viking River Cruises, Inc., San Bernardino County Superior Court,
Case No. CIVDS1611608

Conlee v. Clark Pacific Corporation, Yolo County Superior Court, Case No. CV14-1409

Contreras v. Osmose Ultilities Services, Inc., San Bernardino County Superior Court, Case No.
CIVDS1513998

Contreras v. West American Service Corporation, Kings County Superior Court, Case No.
14C0280

Corona v. Yosemite Meat & Locker Service, Inc., Stanislaus County Superior Court, Case No.
2006828

Cortellessa v. Dotnext, Inc., Alameda County Superior Court, Case No. R(G09429971
County v. Ingram Mirco, Inc., San Bernardino Superior Court, Case No. CIVRS 1304445

Covarrubias, et al. v. Petersendean Builder Group, Inc., Kern County Superior Court, Case No.
BCV-16-101122

Cowen, ef al. v. Evergreen Alliance Golf Limited, L.P., d/b/a Arcis Golf, San Bernardino County
Superior Court, Case No. CIVDS1719283

Cruz-Garcia v. Lemonade Restaurant Group, LLC, Los Angeles County Superior Court, Case
No. BC478205

Cunningham v. Performance Contracting, Inc., Contra Costa County Superior Court, Case No.
C16-02157



Dabney v. Coneybeare, LLC, et al., Orange County Superior Court, Case No. 30-2018-
00999989-CU-OE-CXC

Dabney, et al. v. Panera, LLC., San Bernardino County Superior Court, Case No.
CIVDS1516030

Diaz, et al. v. Seaworld Entertainment, Inc., Imperial County Superior Court, Case No.
ECU10046

Diggs v. Western Waterproofing Company, Inc., San Francisco County Superior Court, Case No.
CGC-14-539281

Dismutke v. Rhodes Retail Services, Inc., Sacramento County Superior Court, Case No. 34-2011-
00105001

Dorsette v. TA Operating, LLC, USDC — Central District of California (Los Angeles), Case No.
EDCV (09-1350 PA (RZx)

Duran v. The Image of California, Inc., Kern County Superior Court, Case No. $-1500-CV-
284056 DRL

Edwards v. Trans World Entertainment Corp., San Diego County Superior Court, Case No. 37-
2010-00095123-CU-OE CTL

Esakhani v. Central Valley Gaming, Stanislaus County Superior Court, Case No. 2020667
Escobar v. SMSSI of California, Inc., San Francisco Superior Court, JCCP No. 4776

Espinosa v. Taltech Construction, et al., Los Angeles County Superior Court, Case No.
BC590176

Espinosa v. Bodycote Thermal Processing, Inc., Los Angeles County Superior Court, Case No.
BC501617

Espinoza v. Pabco Building Products, LLC, Los Angeles County Superior Court, Case No.
VC065660

Estrada v. Net Source Communications, Inc., Los Angeles County Superior Court, Case No.
BC431169

Estrada v. OS Restaurant Services, LLC, Santa Clara County Superior Court, Case No.
16CV293249

Estupinan v. Global Development Strategies, Inc., Santa Clara County Superior Court, Case No.
110CV178898



Fadhl. v. Siemens Healthcare Diagnostics Inc., Sacramento County Superior Court, Case No.
34-2017-00209518

Fernandez v. The Regents of the University of California, Los Angeles County Superior Court,
Case No. BC656256

Ferrer v. Dish Network Corporation, Los Angeles County Superior Court, Case No. BC441354
Findora v. Barry Callebaut USA LLC, Napa County Superior Court, Case No. 19CV000219
Flores v. Cintas Corporation, Los Angeles County Superior Court, Case No. BC400422

Friel v. Midwest Construction Services, Inc., San Joaquin County Superior Court, Case No, 39-
2015-00329204-CU-OE-STK

Gagnon v. Bance of California, Contra Costa County Superior Court, Case No. C 15-00196

Galarza v. Bayou Well Services, LLC, Kern County Superior Court, Case No. S-1500-CV-
279372 DRL

Galarzav. C & H Testing Service LLC, Kern County Superior Court, Case No. BCV-15-100008
SPC

Garcia v. Old Dominion Freight Line, Inc., San Bernardino County Superior Court, Case No.
CIVDS1404636

Geer v. Applied Aerospace Structures Corp., San Joaquin County Superior Court, Case No. 39-
2014-00313702-CU-OE-STK

Getz v. California Cinema Investments, Inc., Ventura County Superior Court, Case No. 56-2013-
00437706-CU-MC-VTA

Gibbs v. M. Lehmann Enterprises, Orange County Superior Court, Case No. 30-2013-00678538-
CU-OE-CXC

Gilles v. Schaefer Ambulance Service Inc., Imperial County Superior Court, Case No.
ECU07970

Goldman, et al. v. Defender s, Inc., San Joaquin County Superior Court, Case No. STK-CV-
UQOE-2018-0009973

Gomez v. Low Desert Empire Pizza, Inc., San Bernardino County Superior Court, Case No.
CIVVS900392

Gomez v. Pizza Hut of Southeast Kansas, Inc., San Bernardino County Superior Court, Case No.
CIVVS900679



Gonzalez v. Harris Farms, Inc., USDC - Eastern District of California (Fresno), Case No. 1:14-
cv-00038-LIO-SAB

Guerrero v. Main Electric Supply Company LLC, Ventura County Superior Court, Case No. 56-
2019-00525427-CU-OE-VTA

Gutierrez v. Asset Management Specialists, Inc., Fresno County Superior Court, Case No.
12CECG03577

Gutierrez v. Linkus Enterprises, Inc., Madera County Superior Court, Case No. MCV065774

Gutierrez v. Shiekh, LLC, San Bernardino County Superior Court, Case Nos. CIVRS1206525,
CIVRS1303408

Hairston v. Stanislaus Surgical Hospital, Stanislaus County Superior Court, Case No. CV-19-
000651

Hindman v. Service Quick, Inc., San Bernardino County Superior Court, Case No.
CIVDS1724229

Hogan v. iMobile of CA LLC, San Bernardino County Superior Court, Case No. CIVDS1409263
Hogan v. Wireless Evolution Inc., Riverside County Superior Court, Case No. MCC1300669
Hogan v. Wireless That's It! LLC, Riverside County Superior Court, Case No. RIC1201997
Holmes v. Bottling Group, LLC, Stanislaus County Superior Court, Case No. 2022584

Hooper, et al. v. URS Midwest, Inc., et al., San Bernardino Superior Court, Case No.
CIVDS1607489

Humphrey v. Freedomroads, LLC, Shasta County Superior Court, Case No. 178228

Hurtado v. Rush Truck Centers of California, Inc., Los Angeles County Superior Court, Case
No. BC427672

Hyde v. Dent Wizard International Corporation, Sacramento County Superior Court, Case No.
34-2015-00173882

Ibrihim v. Imperfect Foods, Inc., San Joaquin County Superior Court, Case No. STK-VI-UOE-
2019-0000846

ld-deen v. Educational Services of America, Solano County Superior Court, Case No.
FCS040803

Isherwood v. Mason Dixon Intermodal, Inc., San Joaquin County Superior Court, Case No. 39-
2012-00279891-CU-OC-STK



Jahanbin v. Pacific Mercantile Bank, Orange County Superior Court, Case No. 30-2011-
00480705CU-OE-CXC

Jenkins v. Sedgwick Claims Management Services, Inc., Los Angeles Superior Court, Case No.
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WWW. GAINESLAWFIRM.COM AT200 AGOURA ROAD, SWTE 101 PHONE (838] 703-898a5
FaX {igig) 703-8284

CALABASAS, CALIFORN(A 91300

December 28, 2020
Via Certified Mail

Labor & Workforce Development Agency
By online submission

Miner's Ace Hardware, Inc.
1056 Grand Ave.
Grover Beach, CA 93433 Defendant mailed certified # 70190700000201197684

Agent for Service of Process for Miner's Ace Hardware, Inc.
Michael Miner

1056 Grand Ave.
Grover Beach, CA 93433 Agent mailed certified # 70190700000201197677

Re:  Labor Code Violations of Miner's Ace Hardware, Inc. — Compliance Letter of
Celifornia Labor Code § 2698 - Private Attorneys General Act

Dear LWDA:

This office represents Nancy Taylor, a former non-exempt California employee of Miner's Ace
Hardware, Inc. (“Defendant™). The purpose of this letter is to comply with the Private Attorneys
General Act of 2004, pursuant to California Labor Code § 2698 er seq.

Our client was employed by Defendant in Central California. Herein we set forth the facts and
theories of California Labor Code violations that we allege Defendant engaged in with respect to
our client and other of its non-exempt California employees (“Aggrieved Employees™).

Our client, on behalf of herself and Aggrieved Employees, claims that Defendant has failed to pay
all overtime wages due, in violation of Labor Code §§ 510, 558, and 1194. Defendant paid our
client and Aggrieved Employees bonuses and other forms of non-base hourly wages that were not
included in their regular rate of pay for purposes of computing the proper overtime rate. As aresult,
employees were not properly compensated for work performed in excess of eight (8) hours in a
workday and work performed in excess of forty (40) hours in a workweek at 4 rate of no less than
one and one-half times the regular rate of pay. These failures to pay all overtime wages due
constitute violations of Labor Code §§ 510, 558, and 1194.

Our client also alleges that Defendant failed to pay premium wages to her and other Aggrieved
Employees who were denied rest periods, in violation of Labor Code §§ 226.7 and 558 and IWC
Wage Order No. 4-2001. Our client and Aggrieved Employees were routinely unable to take a 10-
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minute rest period for every four (4) hours of work or major fraction thereof, but were not paid
premium wages of one hour’s pay for each missed rest period. When they were able to take a rest
period, they were not permitted to leave the Defendant’s premises and thus, were not free from
their employer's control. This violates Labor Code §§ 226.7 and 558 and IWC Wage Order 4-

2001.

Defendant failed to pay premium wages to our client and Aggrieved Employees who were denied
proper meal periods, in violation of Labor Code §§ 226.7, 512, 558 and IWC Wage Order 4-2001.
Our client and Aggrieved Employees were routinely denied, and not authorized to take, a timely,
uninterrupted, 30-minute meal period for every shift worked that exceeded five hours in duration,
or a second timely, uninterrupted, 30-minute meal period for every shift worked that exceeded ten
hours in duration, but were not paid premium wages of one hour’s pay for each missed first or
second meal period. When they were provided with a meal period, they were late, cut short or they
would be required to work through them. This violates Labor Code §6§226.7, 510, 512, 558, 1194
and IWC Wage Order 4-2001.

Our client further alleges that Defendant failed to provide her and all other Aggrieved Employees
with wage statements that fully and accurately itemized the requirements set forth in Labor Code
§§ 226(a) and 226.3. Our client and other Aggrieved Employees were not paid all minimum and
overtime wages due, and premium rest period wages due, as stated above. As such, the wage
statements provided by Defendant failed to accurately state all gross wages eamed, in violation of
Labor Code §§ 226(a)(1) and 226.3, total hours worked, in violation of Labor Code §§ 226(a)(2)
and 226.3, net wages earned, in violation of Labor Code §§ 226(a)(5) and 226.3, and all applicable
howrly rates in effect during the pay period and the corresponding number of hours worked, Labor
Code §§ 226(a)(9) and 226.3. '

Our client further alleges that Defendant failed to pay her all wages due at the separation of her
employment based on the time frames required by Labor Code §§ 201 and 202. As stated above,
our client and other Aggrieved Employees were not paid all wages due during the course of their
employment and, as a result of this failure, they were not timely paid all wages due at the separation
of their employment. This violates Labor Code §8§ 201-202 and is alleged on behalf of our client
and certain Aggrieved Employees.

Defendant failed to provide suitable seats to our client and Aggrieved Employees. Many job
positions reasonably permit the use of seating, but Defendant did not provide it and Aggrieved
Employees were not permitted to sit down during the course of their employment. This practice
violates California Labor Code § 1198 and Wage Order 4-2001, § 14, which provides as follows:
“(A) All working employees shall be provided with suitable seats when the nature of the work
reasonably permits the use of seats. (B) When employees are not engaged in the active duties of
their employment and the nature of the work requires standing, an adequate number of suitable
seats shall be placed in reasonable proximity to the work area and employees shall be permitted to
use such seats when it does not interfere with the performance of their duties.”
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The $75 PAGA filing fee has been electronically submitted to the LWDA concurrently with the
transmission of this letter.

We invite Defendant or its attorney to contact our office to discuss this matter, including whether
an early resolution of the claims can be reached.

Our office awaits your response.
Very truly yours,

GAINES & GAINES
A Professigpal Law Corporation

By: ﬂé“”/’*\“‘“w

EVAN §S. GAINES
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PRIVATE ATTORNEYS GENERAL ACT (LABOR CODE § 2698 ET SEQ)
SETTLEMENT AGREEMENT

Nancy Taylor v. Miner’s ACE Hardware, Inc.
Yentura County Superior Court
Case Number 56-2021-00558252-CU-QE-VTA

IT IS HEREBY STIPULATED AND AGREED by and among the undersigned
Parties, subject to the approval of the Court, that the settlement of this action with respect to all
claims brought in a representative capacity pursuant to the Private Attorneys General Act
(“PAGA”) (Labor Code § 2698 ef seq.) shall be effectuated upon and subject to the following
terms and conditions. Capitalized terms used herein shall have the meanings set forth in Article |
or elsewhere in this PAGA Settlement Agreement (“Agreement™).

This Agreement is made by and between Defendant Miner's ACE Hardware, Inc.
(“Defendant™), Plaintiff Nancy Taylor (“Plaintiff""), on behalf of herself, Aggrieved Employees
(defined below), on behalfof the State of California, and the law firms defined below as “Piaintiff's
Counsel” and “Defense Counsel.” (Defendant, Plaintiff and Aggrieved Employees, as defined
herein, are sometimes collectively referred to as the “Parties.””) This Agreement shall be effective
upon the last date upon which it is signed by the Parties,

The Parties agree that all representative claims brought pursuant to PAGA in
Ventura County Superior Court case number 36-2021-00558252-CU-OE-VTA (the “Litigation”
or “Action”) shafl be, and hereby are, ended, settled, resolved, and concluded by agreement of
Defendant to pay the sum of Two Hundred Twenty-Five Thousand Dollars {$225,000.00)
(hereinafter referred to as the “Gross Settlement Amount™) for settlement of the PAGA claims and
penalties sought in the Litigation, which shall be inclusive of Plaintiff's Counsel attorneys’ fees
and costs in connection with this Agreement and a general release payment to Plaintiff Taylor. The
Parties further agree that this Agreement is a compromise of disputed claims and that nothing in
this Agreement shall be construed as an admission of liability.

Article I,
Definitions.

Section 1.01  Definitions.

Unless otherwise defined herein, the foliowing terms used in this Agreement shall
have the meanings ascribed to them as set forth below:

{8) “Aggrieved Employees” means ail current and former non-exempt employees employed
by Miner's ACE Hardware in California at any time during the Settlement Period
(December 28, 2019 through November 16, 2021). Defendant has represented that there
arc no more than 740 Aggrieved Employees during the Settlement Period through
September 16, 2021. Defendant estimates that approximately 775 individuals will be
Aggrieved Employees through November 16, 2021.

G062 OO0 - 3435978
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{(b) “Complaint™ means the Complaint filed by Plaintiff on or about September 22, 2021 which

asserts claims under PAGA predicated on underlying violations of Labor Code §§ 201,
202, 226(a), 226.3, 226(a), 226.3, 226.7, 510, 512, 558, 1194 and 1198,

{(¢) “Court” means the Superior Court for the State of California, County of Veniura.

(d) “Defense Counsel” or “Counsel for Defendant” is:

lan B. Wieland, Esq.

SAGASER, WATKINS & WIELAND PC
5260 North Palm Avenue, Suite 400
Fresna, California 93704

(¢} “Effective Date” means the date the Court approves the settlement of the PAGA penalties

ty

as described in this Agreement and dismisses the Action with prejudice.
“Plaintiff’s Counsel” is:

Alex P. Katofsky, Esq.

Daniel F. Gaines, Esq.
GAINES & GAINES, APLC
27200 Agoura Road, Suite 101
Calabasas, California 91301

(g) “Settlement Period™ means the time period trom December 28, 2019 through Noventber

16,2021,
Article 11,

Background.

Section 2.01  Background.

(a}

(b)

On September 22, 2021, following the Parties’ tolling of the statute of limitations on
Plaintiff’s claims, Plaintiff Taylor filed a complaint in the Superior Court of the State of
California for the County of Ventura styled, Nancy Taylor v. Miner's ACE Hardware, Case
No. 56-2021-00558252-CU-OE-VTA. The Complaint alleges a single representative
cause of action on behalf of Plaintiff, the State of California and other Apgrieved
Employees pursuant {o the Private Attorneys General Act of 2004 (Cal. Labor Code § 2698
et seq.) based on alleged violations of Labor Code §§ 201, 202, 226(a), 226.3, 226(a),
226.3, 226.7, 510, 512, 558, 1194 and 1198, premised on Defendant’s alleged failure to
pay all overtime wages, provide all meal and rest periods, or premium compensation in lieu
thereof, timely pay wages due at separation of employment, provide suitable seating, and
issuc complete and accurate wage statements.

The Parties have engaged in extensive motion practice and have exchanged formal and
informal discovery. The Parties reached this Agreement only after such discovery and

DH6062.00007 - 344697 |
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investigation was performed, following a mediation with Hon. Howard Broadman {Ret.)
on September 16, 2021,

(c) This Agreement contemplates the entry of an order by the Court approving the payment
allocated for settlement of the PAGA claims and dismissing the Action with prejudice.

Artiele 111.

Approval and Implementation of Settlement.

Section 3.01  Cooperation.

The Parties will cooperate in obtaining, through a stipulation and order, or an
unopposed motion, if required, an Order from the Court approving the payment of the Gross
Settlement Amount as described in this Agreement at the earliest possible date. Concurrently with
the submission of this Agreement to the Court, Plaintiff shall submit it to the LWDA as required
by PAGA. The Parties agree to use their best efforts to expedite the preparation and submission
of the settlement documents. The Parties further agree to fully cooperate in the drafting and/or
filing of any fusther documents or filings reasonably necessary to be prepared or filed, shall take
all steps that may be requested by the Court relating to, or that are otherwise necessary to, the
approval and impiementation of the payment of the Gross Settlement Amount as described in this
Agreement,

The Court’s approval of the payment of the Gross Settlement Amount as described
in this Agreement shall be embodied in a written Order, which shall be transmitted to the LWDA
promptly upon entry, as required by PAGA. Should the Court not grant approval of the payment
of the Gross Settlement Amount as described in this Agreement or decline to dismiss the Action,
this Agreement shall be ncll and void and have no further effect, and all sums paid by Defendant,
if any, shall be promptly returned to it.

Section 3.02  Settlement Payment Procedures.

(a) Payment of Gross Settlement Amount and Notice to Apprieved Emplovees.

{1} Defendant agrees to pay a total amount of Two Hundred Twenty-Five Thousand Dollars
($225,000.00) to settle this matter. This amount, i.e., the Gross Settiement Amount, shall
cover, resolve, and fully satisfy any and all amounts owed to Plaintiff, the Apgprieved
Employees, the State of California, and Plaintiff's Counsel, including all amounts
allocated to attomeys’ fees and costs, in settlement of all claims asserted in the Complaint
by Plaintiff, on behalf of herself and the Aggrieved Employees. The Parties agree that
there are no circumstances that would require Defendant to pay any amount greater than
the Gross Settlement Amount in connection with this Agreement. In the event that this
Agreement is canceled, rescinded, terminated, voided or nullified, however that may
occur as permitted herein, or the settlement is barred by operation of law, invalidated, or
ordered not to be carried out by a court of competent jurisdiction, Defendant shall have
no obligation to pay any of the Gross Settlement Amount, any amounts paid by Defendant
pursuant to this Agreement shall be refunded to Defendant in full, and the Parties’

Q16062 00003 - 1446971
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respective positions shall be restored to their positions prior to mediation, Further, in that
event, nothing in this Agreement, the negotiations leading to this settlement, nor any
papers prepared in connection with this Agreement shall be admissible in any proceeding
for any purpose whatsoever,

The “Net Seitlement Amount” shall be calculated by deducting from the Gross Settlement
Amount up to 40% of the Gross Settlement Amount (projected to be $90,000) for the
payment of Plaintiff’s Counsel’s fees, up to $12,000 for the payment of Plaintiff's
Counsel’s costs, $12,000 to Plaintiff in exchange for her general release of all claims
against Defendant, and up to $10,000 1o compensate the parties’ chosen Settlement
Administrator, The Net Settlement Amount will be comprised of approximately
$101,000. Seventy-five percent {75%) of the Net Setticment Amount, or approximaiely
$75,750, shall be distributed to the State of California Labor and Workforce Development
Agency (“LWDA”), and the remaining twenty-five percent (25%) of the Net Settlement
Amount, or approximately $25,250, shall be distributed to the Aggrieved Employees.

The twenty-five percent (25%) of the Net Settlement Amount to be distributed to the
Aggrieved Employees will be divided by the total number of pay periods worked by all
of them in California during the Settlement Period to yield the Pay Period Value. Each
Aggrieved Employee will be paid an amount equal to their individual number of pay
periods worked in California during the Settlement Period multiplied by the Pay Period
Value.

Defendant shall pay the Gross Settlement Amount via wire, bank transfer or certified
funds to the Settlement Administrator no more than ten (10) calendar days after the

Effective Date,

No later than fifteen {15) calendar days after the Gross Settlement Amount has been paid,
the Seftlement Administrator shall transmit the Notice of PAGA Settlement (attached
hereto as Exhibit “A”), together with settlement checks containing their individoal
settlement amounts, with no claims process required, to all Aggrieved Employees by first-
class United States mail, postage prepaid, to the last known address of each rectpient with
directions to the Postmaster to forward the Notice of PAGA Settlement and return all
undeliverable Notices.

For cach settlement check and Notice of PAGA Settlement that is returned as
undeliverable, the Settlement Administrator shall promptly attempt to locate the
Aggrieved Employee by using an address refresher database. The value of checks
uncashed more than 180 days afier issuance shall be paid to the Office of the California
State Controller — Unclaimed Property Fund, to be held in the name of the respective
Aggrieved Employees.

100% of the Gross Seftlement Amount is considered penalties and will not be subject to
local, state or federal tax withholdings, All recipients of payments under this Agreement
will have their payments reported on an IRS Form 1099. The Settlement Administrator

shall issue IRS Form 1099s or other appropriate tax forms (if required) to the Aggrieved
Employees.

DEANAZ.C0MK) - 144 i
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Article IV,

Limitations On Use Of This Settlement.

Section 401 No Admission.

This Agreement and compliance with this Agreement shall not be construed as an
admission by Defendaut of any liability whatsoever, or as an admission by Defendant of any
violations of Plaintiff’s or Aggrieved Employees’ rights, violation of any order, law, statute, daty
or contract whatsoever. Defendant specifically disclaims any liability to Plaintiff or any other
allegedly aggrieved employee for any alleged violation of histher rights, or for any alleged
viofation of any order, law, statute, duty or contract. Defendant further denies that, for any purpose
other than settling these matters, that this action is appropriate for representative treatment.

Section 4,02 Non-Evidentiary Use.

This Agreement is admissible for purposes of obtaining court approval of the
settlement and is intended to be binding on the parties. It is also admissible in the event that cither
Party is required to file a motion to enforce any of the terms of the Agreement. Neither this
Agreement, nor any of its terms, nor any of the nepotiations connected with it or proceedings
relating to this Agreement, payouts or anything else associated with it, shall be offered or used as
evidence by any of the Parties or their respective counsel in the Litigation or in any other action
or proceeding, including to establish any liability or admission on the part of Defendant or any
Released Parties or to establish the existence of any condition constituting a violation of, or
noncompliance with, federal, state, local or other applicable law; provided, however, this shall not
prevent this Agreement from being used, offered, or received in evidence in any proceeding to
enforce, construe, or finalize this Agreement. This Agreement also may be used by Defendant to
establish in any subsequent matter that PAGA penalties have already been setiled with, paid 1o and
fully released by Plaintiff or any Aggrieved Employee, except that neither Plaintiff nor any
Aggrieved Employee may use this Agreement or the terms contained herein to contend that the
amounts paid or terms of this Agreement establish a right to damages in any amount in any non-
settled claim. Neither this Agreement, nor any of its terms or provisions, nor any of the
negotiations connected with it or proceedings relating to this Agreement, payouts or other events
associated with it, shall be construed as an admission or concession by Defendant or any Released
Parties or establishment of any such violation(s) or failure(s) to comply with any applicable iaw.
Defendant specifically retains the right to defend, on the merits, against any non-settied claims

brought by any Aggrieved Employees.
Section 4.03 Nullification.

Invalidation of any material provision of this Agreement shall invalidate this
Agreement in its entirety unless the Parties shall subsequently agree in writing that the remaining
provisions shall remain in ful} force and effect.

h\
W
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Article V.

Release and Waiver of Claims.

Section 5.0} Limited Release By Aparieved Emplovees.

Upon the Effective Date and subject to Defendant’s full payment of the Gross
Settlement Amount, Plaintiff, on behalf of herself, her heirs, executors, and assigns, the Aggrieved
Employees, and the State of California, fully releases and discharges Defendant, and each of its
present and former affiliates, parent companies, subsidiaries, divisions, successors, predecessors,
and assigns, and each of its respective past and present shareholders, officers, partners, directors,
current and former employees, agents, attorneys, insurers, successors, assigns, representatives,
accountants, and all persons acting under, by, through, or in concert with any of them {collectively,
“Released Parties”) from any and all claims, riphts, demands, liabifities, and causes of action of
every nature and description, under PAGA, which were asserted in the Complaint or which could
have been asserted in the Compiaint based on the facts pled therein (“Released Claims”) that
accrued during the Settlement Period.

Section 5.02 General Release By Plaintiff Tavior.

Upon the Effective Datc and subject to Defendant’s full payment of all sums
required by this Agreement, Plaintiff Taylor shall be deemed to have fully, finally, and forever
released the Released Parties from any and all claims, obligations, demands, actions, rights, canses
of action, and liabilities against the Released Parties, of whatever kind and nature, character, and
description, whether in law or equity, whether sounding in tort, contract, federal, state and/or local
law, statute, ordinance, regulation, common law, or other source of law, whether known or
unknown, and whether anticipated or unanticipated, including unknown claims covered by Civil
Code Section 1542, arising through the date of her signature hereon, for any type of relief,
including, without limitation, claims for wages, damages, unpaid costs, penslties, liquidated
damages, punitive damages, interest, attorneys’ fees, litigation costs, restitution, or equitable relief,
These claims include, but are not limited to, the Released Claims, as well as any other claims under
any provision of the California Labor Code or any applicable California Industrial Welfare
Commission Wage Orders, and claims under local, state, or federal discrimination statutes,
including, without limitation, the California Fair Employment and Housing Act, California
Government Code §§ 12940 ef seq.; the Unruh Civil Rights Act, California Civil Code §§ 51 et
seq.; the California Constitution; Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000 e
seq.; the Americans with Disabilities Act, 42 U.S.C. §§ 12101 er seq.; the Employee Retirement
Income Security Actof 1974, 29 U.5.C. §§ 1001 er seq.; and all of their implementing repulations
and interpretive guidelines. With respect to these Released Claims as described in this Section,
Plaintiff Taylor shall be deemed to have expressly waived and relinquished, to the fullest extent
permitied by law, the provisions, rights, and benefits she may otherwise have had pursuant to
Section 1542 of the California Civil Code, which provides as follows:

A general release does not extend fo claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing

HA062 00002 ~ 344697 1
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the release and that, if known by him or her, would have materiaily affected
his or her settlement with the debtor or released party.

Plaintiff Taylor shall be deemed to have expressly waived and rel inquished, to the
fullest extent permitted by Jaw, the provisions, rights, and benefits she may otherwise have had
pursuant to California Labor Code Section 206.5, which provides as follows:

No employer shaill require the execution of any release of any claim or right on
account of wages due, or to become due, or made as an advance oy wages to
be earned, unless payment of such wages has been made.

Article VL.

Miscellaneous Provisions.

Section 6.01 Voluntariness.

This Agreement is executed voluntarily and without duress or undue influence on
the part of or on behalf of any of the Parties, or of any other person, firm or other entity.

Section 6.02  Amendments.

The terms and provisions of this Agreement may be amended only by a written
agreement that js both (a) signed by the Plaintiff, Plaintiff’s Counsel, Defendant and Defense
Counsel who executed this Agreement and (b} approved by the Court. Any waiver of any
provision of this Agreement shall not constitute a waiver of any other provision of this Agreement
unless expressly so indicated otherwise,

Section 6.03  Assignment.

None of the rights, commitments, or obligations recognized under this Agreement
may be assigned by any Party, Aggrieved Employee, Plaintiff’s Counsel, or Defense Counsel
without the express written consent of each ather Party and their respective counsel hereto, The
representations, warranties, covenants, and agreements contained in this Agreement are for the
sole benefit of the Parties under this Agreement, and shall not be construed to confer any right or
to avail any remedy to any other person. Plaintiff expressly warrants that she has not transferred
1o any person or entity any right or cause of action, or claim released by this Agreement.

Section 6.04 Governing Law.

This Agreement shall be governed, construed, and interpreted, and the rights of the
Parties shall be determined, in accordance with the laws of the State of Califomia.

QIA062 G0N - 344697, ¢
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Section 6.05 Entire Agreement.

This Agreement contains the entire understanding of the Parties hereto in respect
of the subject matter contained herein. This Agreement supersedes all prior agreements and
understandings among the Parties hereto with respect lo the setifement of the Litigation.

Section 6.06 Waiver of Compliance.

Any failure of any Party, Defense Counsel, and/or Plaintiff's Counsel hereto to
comply with any obligation, covenant, agreement, or condition herein may be expressly waived in
writing, to the extent permitted under applicable faw, by the Party or Parties and their respective
counsel hereto entitled to the benefit of such obligation, covenant, agreement, or condition. A
waiver or faifure to insist upon strict compliance with any representation, warcanty, covenant,
agreemnent, or condition shall not operate as a waiver of, or estoppel with respect to, any subsequent
or other failure.

Section 6.07 Counterparts.

This Agreement, and any amendments hereto, may be executed in any number of
counterparts and any Party and/or their respective counsel hereto may execule any such
counterpart, each of which when executed and delivered shall be deemed to be an original and all
of which counterparts taken together shall constitute but one and the same instrument. It shall not
be necessary in making proof of this Agreement or any counterpart hereof to produce or account
for any of the other counterparts.

Section 6.08 Attornevs’ Fees and Costs.

With respect to this Agreement, neither Plaintiff’s Counsel nor any other atiorneys
acting for, or purporting to act for the Aggrieved Employees, or Plaintiff may recover or seek to
fecover any amounts for fees, costs, or disbursements from the Released Parties or the Gross
Settlement Amount except as expressly provided herein. Defendant shall bear its own attorney’s
fees and costs, and neither Plaintiff's Counsel, Aggrieved Employees or the Plaintiff shall be
responsible for Defendant’s attomey’s fees and costs. If any party moves the Court to enforce this
Agreement, the prevailing party shall be entitled to recover from the other party all attorneys’ fees
and costs incurred to enforce this Agreement,

Section 6.09 Dispute(s).

Shouid any dispute(s) arise among the Parties or their respective counsel regarding
the implementation or interpretation of this Agreement, but excluding any dispute related to non-
payment of the Gross Settlement Amount {which is addressed in Section 6.12 herein), the Parties
agree to submit any such dispute(s) first to mediation andfor continued negotiations before
mediator Judge Howard Broadman and then, if unsuccessful, o the Ventura County Superior
Court. To the extent any Party seeks to enforce any of the terms of this Agreement in Court or
before the Court, the prevailing party shall be entitled to recover his/her/its/their reasonable
attorneys’ fees and costs.

06062 00003 - 334897 1
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Section 6.10 Binding.

This Agreement shall bind and inure to the benefit of the Parties hereto and to their
respective successars, assigns, legatees, heirs, and personal representatives.

Section 6.11  Court’s Retention of Jurisdiction,

The Court shall retain jurisdiction, pursuant to Code of Civil Procedure section
664.6 and otherwise as permitted by law, to enforce this Settlement.

Section 6.12  Default: Notice: Cure; Acceleration: Time is of the Essence,

[T the Gross Settlement Amount is not received on the date due, Defendant shall be
in default of its obligations under this Settlement. Plaintiff shall e-mail notice of the default to
Defendant at ian@sw2law.com. Defendant will then have seven (7} calendar days from the date
notice is ¢-mailed to cure the default. If the default remains uncured for ten {(10) calendar days,
then all sums remaining unpaid under this Settlement shail be accelerated and become all due and
payable and begin to accrue interest at the legal rate, Plaintiff may thereafter move the Court,
pursuant to Code of Civil Procedure 664.6, for entry of a judgment apainst Defendant in
accordance with this Agreement, which shall reflect this acceleration, the acerual of interest, plus
actual attorneys’ fees and costs incurred to enforce the judgment and this Settlement. Time is of
the essence with respect to all provisions of this Agreement,

Section 6.13  Authority.

Each Party to this Agreement expressly represents and warrants to have the
authority necessary to execute this Agreement. Each person signing this Agreement on behalf of
a corporation represents that he or she has the authority to agree to the terms hereof and execute
this Agreement on behalf of said entity in accordance with the bylaws of such entity and that his
or her signature will bind the entity to the terms of this A greement,

Section 6.14 Escalator Provision.

Defendant has represented that there are no more than 740 Aggrieved Employees
during the Settlement Period through September 16, 2021. Defendant estimates that approximately
775 individuals will be Apgrieved Employees through November 16, 2021 and they will have
worked a combined 18,500 pay periods during the Settlement Period. If, at the time of the
Effective Date, the number of Aggrieved Employees exceeds 853 {i.c. a 10% increase over 775)
or the number of pay periods worked by them during the Settlement Period exceeds 20,350 (e a
10% increase over 18,500) then Defendant shall have the option to either increase the Gross
Settlement Amount proportionaily with the added Aggrieved Employees or pay periods (with the
larger percentage increase controlling the increased Gross Settlement Amount), or ta limit the
Settlement Period end date to one on which the number of Aggrieved Employees and pay periods
do not exceed 853 and 20,350, respectively.

016062 00003 - 144697 1
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Section 6.15  Limitation on Public Statements About Settlement.

Defendant and Plaintiff agree to limit public comment on this Settlement, the
Action, and the claims to stating that the matter has been resolved (o the satisfaction of both
Plaintiff and Defendant, except as necessary to give notice to the Aggrieved Employees, seek
approval from the Court, or is legally required to comply with ethical obligations. Plaintiif and
Defendant agree not to effectuate, cause or permit any press release, posting, or other comment on
this Settlement or its terms to be made. Nothing in this provision shall prevent Defendant or
Plaintiff from making any required disclosures.

Section 6.16 No Solicitation.

The Parties and their respective counsel represent that neither the Parties nor their
respective counsel have or will solicit or otherwise encourage directly or indirectly any Aggrieved
Employees to appeal the Court’s order approving the Setilement and dismissing the Action with

prejudice,

Section 6,17 No Tax Advice.

The Parties understand that nothing contained in this Settlement or this Agrecment
shall constitute legal or tax advice regarding taxes or taxability, nor shell anything in this
Settlement be relied upon as such within the meaning of United States Treasury Department
Circular 236 (31 CFR Part 10, as amended) or otherwise.

Section 6.18  Fair Settletnent.

The Parties and their respective counsel believe and warrant that this Agreement reflects a fair,
reasonable, and adequate settlement of the Action and have arrived at this Agreement through
arms-length negotiations, taking into account ali relevant factors, current and potential.

Section 6.19  Use and Return of Documents and Data.

All originals, copies, and summarjes of documents and data provided to Plaintiff's
Counsel by Defendant in connection with the mediation or other seitiement pegotiations in this
matter may be used only with respect to this Settlement, and no ather purpose, and may not be
used in any way that violates any existing contractual agreement, statute, or rule. Upon demand,
and only foliowing the Effective Date and Defendant’s full payment of all sums required
hereunder, Plaintiffs Counsel will retutn or destroy and confirm in writing to Defendant the
destruction of all such documents and data.

Section 6.20  Stay of Litigation,

The Parties agree that upon the execution of this Agreernent the litigation shall be

DI6062,00007 - 143697.1
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stayed, except to effectuate the terms of this Agreement. The Parties further agree that they shall
cooperate in any effort necessary to ensure that the litigation is stayed. The Parties further agree
that, upon the signing of this Agrecment, pursuant to CCP section 583.330, the date to bring the
case to trial under CCP section 583.310 is extended for the entire period of this settiement process,
commencing on the date of the mediation with Howard R, Broadman on September 16, 2021 until
the carlier of the Effective Date or the date this Agreement is no tonger of any foree or effect.

IN WITNESS WHEREOF, the Parties have executed this Private Attorneys General Act
Settlement Agreement on the date set forth.

APPROVED AND ACCEPTED.

[SIGNATURES ON FOLLOWING PAGE]

1605200002 - 344697 1



Dated: December 15, 2021

Dated: December __, 2021

APPROVED AS TO FORM AND
ATTORNEY OBLIGATIONS ONLY

Dated: December __, 2021

Dated: Deeember ES; 2021
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MINER’S ACE HARDWARE

By fetdamn, Be
Its ’

By
NANCY TAYLOR

GAINES & GAINES, ALPC

By
Daniel F. Gaines, Esq.
Alex P. Katofsky, Esqg.
Attorneys for Plaintiff

SAGASER, WATKINS & WIELAND PC

By(‘@aflz“' e A

lan B, Wieland, Esaq.
Attorneys for Defendant
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Dated: December __, 2021 MINER’S ACE HARDWARE
By
lts
December 13, 2021 Dmm"? w:b
Dated: December _, 202] By 7_ NTF
NANCY TAYLOR
APPROVED AS TO FORM AND
ATTORNEY OBLIGATIONS ONLY
Dated: December _@ 2021 GAINES & GAINES, ALPC
By W
Daniel . Gaines, Esf.
Alex P. Katofsky/£sq.
Attorneys for Plaintiff
Dated: December __, 2021 SAGASER, WATKINS & WIELAND PC

By
lan B. Wicland, Esq.
Attomeys for Defendant
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EXHIBIT A
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF YENTURA

NANCY TAYLOR, on behalf of herself Case No, 56-2021-005582352-C-ORE-VTA
and all “aggricved employees™ pursuant to

NOTICE OF SETTLEMENT OF PRIVATE
Labor Code § 2698 ef seq., ATTORNEYS GENERAL ACT CLAIM

_ {CAL. LABOR CODE § 2698 ET SEQ.)
Plaintiff,
v.

MINER’S ACE HARDWARE, a

California corporation, and DOES 1
through 10, inclusive,

Defendants.

You have been identified a5 a non-exempt California employee of Miner’s ACE Hardware,
Inc. (“Defendant™) who was employed in California between December 28, 2019 and November

16, 2021 {“Aggrieved Employee™).

On September 22, 2021, Plaintiff Nancy Taylor (the “Plaintiff™) commenced a lawsuit in
Ventura County Superior Court, case number 56-2021-00558252-CU-OE-VTA {the “Lawsuit™)
to recover civil penalties. The Complaint alleges that Defendant failed to pay all overtime WAEES,
provide all meal and rest periods, or premium compensation in lieu thereof, timely pay wages due
at separation of empioyment, provide suitable seating, and issue complete and accurate wage
statenents. For these alleged violations, Plaintiff seeks penalties pursuant to the California Labor
Code’s Private Attorneys General Act of 2004, codified at Labor Code § 2698 et seq. (“PAGA™).

Defendant denies Plaintiff's allegations and disputes all of Plaintiff's claims. The Lawsuit
was litigated and following an investigation and a mediation before a third-party mediator, the
Parties reached a settlement which takes into account the uncertainties and risks of proceeding

with litigation.

The Court approved the settlement on and has determined that the
settlement is fair and reasonable. The payment which accompanies this notice is made to you
pursuant to the terms of the Settlement.

The Court-approved settiement contains the following release of claims, to which you are
bound:

6 2 - 69T 1
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Upon the Effective Date, Plaintiff, on behalf of herself, her heirs,
executors, and assigns, the Aggrieved Employees, and the State of
California, fully releases and discharges Defendant, and each of its
present and former affiliates, parent companies, subsidiaries,
divisions, successors, predecessors, and assigns, and each of its
respective past and present shareholders, officers, parmers,
directors, current and former employees, agents, attorneys, insurers,
SUCCEessors, assigns. representatives, accountants, and all persons
acting under, by, through, or in concert with any of them
(collectively, “Released Parties”) from any and all claims, rights,
demands, liabilities, and causes of action of every nature and
description, under PAGA, which were asserted in the Complaint or
which could have been asserted in the Complaint based on the facts
pled therein (“Released Claims™) that accrued during the Settlement
Period (from December 28, 2019 through November 16, 2021).

If you have any questions, blease contact [the third-party
administrator} at () - [phone number for the third-party

admjmistrator},

01606200002 - 334697}
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Taylor v. Miner's Ace Hardware
Class Counsel's Costs

EXPENSE CATEGORY

EXPENSE

Postage/FedEx charges

$ 13.80

Expert Fees

$ 1,575.00

Filing fees (including related attorney service expenses)

$ 591.00

Mediation fee

4,800.00

Future estimated expenses -

» Filing fees and One Legal Service fees for Motion for
PAGA Approval (will be filed via One Legal} - $121.00

» Courtesy copy delivery fees to department of Motion for
PAGA Approval via One Legal - $130.00
« Postage for mailing Motion for PAGA Approval - $10.00

» Court call expense for Motion for PAGA Approval
Hearing - $94.00

» Filing fees and One Legal Service fees for Notice of
Entry of Order once PAGA Order signed {wilf be filed via
One Legal) - $16.00

= Postage for mailing Notice of Entry of Order - $5.00

e

376.00

TOTAL EXPENSES

$ 7,355.80




EXHIBIT E



o

PHOENIM

CLASS ACTION ADMINISTRATION SOLUTIONS
1411 N. Batavia Street, Suite 105, Orange, CA 92867

800.523.5773
www.ph i 01,

Phoenix, Class Action Administrators, PSA Overview

Phoenix Settlement Administrators, PSA, is an emerging, National, Class Action Notification and Claims
Administration firm, located in Orange County, California. PSA's core competencies ensure delivery of the
highestquality and accuracy to its Clients and Class members. With a combined 22 years of expert
experience, PSA,’s Managing Partners, Case Supervisors, Managers and Associates, Data Programming, and
Certified Secure Strategic Partners possess all the qualities that our Clients expect throughout the Noticing
and Administration process to Final Approval. It is our Value Pricing, Efficiency, Experience, Consultative
Expertise and Delivery, that has perpetuated PSA, as an emerging leader in Class Action Settlement
Administration. Expert PSA staff members are currently managing, Consumer and Product Liability, TCPA,
Complex Labor & Employment, FLSA, ERISA and PAGA cases.

PSA has over 100 Attorney & Law Firm Clients, which have entrust us with the management of their claims
administration, because of the “Boutique” attention every case receives. PSA is value driven on all size cases.
large or small, cases receive expert management, secure data custody, neutral communication and a
dedicated team. This seamless process maintains superior case continuity to ensure our clients receive timely
final approval and conclusion to their actions. Phoenix Settlement Administrators implements its successful
C.A.S.E. solutions on all our class action matters.

With tens of Millions of dollars in award distributions currently under management since our inception, PSA
has the ability and strengths to manage all levels of Complex Cases. PSA’s Staff “Synergy” is our greatest
attribute. it allows our people to work closely together and solve our client’s case issues. PSA prides itself as a
true “Third Party Administrator” and holds Neutrality and Service as a mantra. Because of this approach, both
Defense and Plaintiff Clients, experience faimess, trust and confidence in us, and allows for continued
business from both parties. PSA has been appointed Third Party Administrator in State and Federal Courts.

We look forward to working with you on your next Class Action Noticing Campaign or Claims Administration.
Let us design a C.A.S.E. solution, which will alfow us to showcase the difference you'li experience. Superior
Service, Class Savings Value Pricing and Timely Outcomes is why our clients come back to PSA.

Phoenix Settlement Administrators 1411 N. Batavia St. Suite 105 Orange, CA 92867
Phone: 800.523.5773 Fax: 949.209.2503

www.psaclassaction.com



Initial Planning and Consultative Service on Class Action Cases and Noticing Plans.

State/Nationwide Noticing Expertise: Privacy, Media, Publication, Internet & Email Campaigns.

Attorney General(s) CAFA Notification

Claims Programming, Administration, Processing and Reporting.

24/7/365 Multi-Lingual Call Center Support and Claims Processing

Secure Data Management Environment, Individual Firewalls, Encrypted Data and Storage

Settlement Fund Calculations, Solutions, Award Distribution, Award Reconciliation

Tax Filings: State, Federal, EDD, ETT, FUTA, PAGA Payments

Fisher & Phillips

Gordon & Rees

Paul Plevin Sullivan & Connaughton
Call & Jensen

Seyfarth Shaw

McKenna Long & Aldridge
Greenberg Traurig

Manning & Kass

Littler Mendelson

Perkins Coie

Qrrick Herrington & Sutcliffe
Ogletree Deakins Nash Smoak & Stewart
Perkins Coie

Ulwelling Siddiqui

Winston & Strawn

Sheppard Mullins

Lewis Brisbois Bisgaard & Smith
Morgan Lewis & Bockius

Paul Hastings

Snell & Wilmer

Sidley Austin

Higas Fletcher & Mack

Jackson Lewis

Norton Rose Fulbright

The Arns Law Firm

The Nourmand L.aw Firm
Mahoney Law Group

Law Office of Thomas Rutledge
Lawyers for Justice PC
Remedy Law Group
Rastegar Law Group
Diversity Law Group

Righetti & Glugoski
Cohelan, Khoury & Singer
Moon & Yang, APC

Moss & Moss

The Spivak Law Firm

Law Offices of Kenneth Yoon
Paul Haines Law Group
Kearney Littlefield, LLP
Markham Law Firm

Chandler Law Firm

David Yeremian & Associates
Aegis Law Firm

Lauby, Mankin & Lauby, APC
Jones Law Firm

Short Legal, APC

Levine Law Group, APC

Phoenix Settlement Administrators 1411 N. Batavia $t, Suite 105 Orange, CA 92867
Phone: 800.523.5773 Fax: 949.209.2503

www.psaclassaction.com
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CASE ASSUMPTIONS

Class Members 775

Opt Out Rate N/A

Opt Outs Received

Total Class Claimants 775
Subtotat Admin Only $6,750.00
Npt-to-Exceed Total 56,750.00

CLASS ACTION ADMIMISTRATION SOLITIONS

For 775 Class Members
Pricing Good for Scope of Estimate Only
All Aspects of Escheating to the State of CA Included

March 14, 2022

Case: Taylor v. Miner's ACE Hardware PAGA Administration

Phoenix Contact: Jarrod Salinas Requesting Party: Amelia Booth
Contact Number: 800-523-5773 Firm: GAINES & GAINES, APLC
Email: Jarrod@phoenixclassaction.com Contact Number: (818) 703-8985

Email: amelia@gaineslawfirm.com

Assumnptions and Estimate are based on information provided by counsel. if class size changes, PSA will need to adjust this Estimate accordingly.
Estimate is based on 775 Class Members. PSA assumes class data wiil be sent in Microsoft Excel or cther usable format with no or reasenabie
additional formatting needed. A rate of $150 per hour will be charged for any additienal analysis or programming.

Programming Manager - : : c $125.00 o 2 -5250.00
Programming Database & Setup ' o %125.00 L ©.$250.00
Toll Free Setup* o C o $8802 . 1. ss8m2
Call Center & Long Distance . o ' - $2.00 o _ a © 615500
NCOA({uUSPS) - '~ - - $15000 IR - $150.00

Total - $863,02

* Up to 120 days after disbursement

Notice Packet Formatting © 5125.00 S g - 5250.00
Data Merge & Duplication Scrub - $0.25 . TIS 0 T 819375
Notice and Check Packet . $1.75 _ BT -2 - 51,356.25
Estimated Postage {up to 1 oz.)* $0.56 ' 715 $434.00

Total $2,234.00

* Prices good for 90 days. Subject to change with the USPS Rate or change in Notice pages or Translation, if any.

20230214 Taylor v. Miner's ACEZ Hardware PAGA Gaines & Gaines 775.xls Page 1 of 4 Confidential and Proprietary



Case Associate $50.00 3 _ . 8150.00
Skip Tracing Undeliverables - $1.50 116 - . 5174.38
Remail Notice Packets $1.70 116 $197.63
Estimated Postage - $0.56 116 ' 565.10
Programming Undeliverables $50.00 2 3 - 5100.00

Total $687.10

Programming Claims Database
Case Manager "

6125,00

$85.00

2 $250.00
2 517000
Total ' $420.00

R s B

REGEECE NS

Programming Calculations .$125.00 2 $250.00
Disbursement Review $125.00 2 $250.00
Programming Manager $95.00 2 $190.00
QSF Bank Account & EIN $50.00 2 $100.00
Check Run Setup & Printing $125.00 3 $375.00

Total $1,165.00

* Checks are printed on 8.5 x 11 in. sheets with W2/1099 Tax Filing
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CLASS ACTION ADMINISTRATION SCLUTIONS

Case Supervisor S - $125.00 . - o2 o -$250.00
Remail Undeliverable Checks S $150 o 147 822088
(Postage Included) SR o B e
Case Associate " _ - $50.00 1 $50.00
Reconcile Uncashed Checks ' $85.00 1 585.00
Conclusion Reports : _ $100.00 1 -5100.60
Case Manager Conclusion o $75.00 1 575.00
Final Reporting & Declarations _ - $100.00 i $100.00
QSF Annual Tax Reporting * ' : $350.00 1 $350.00
(State Tax Reporting Included) ' '
Check to Cy-Pres . . ' -~ 815000 _ 1 included
Uncashed Checks to the State of S : $15000 - - -1 $150.00
California Controllers Office '
Estimated 7 Total Class Members

Total $1,380.88

* All applicable California State & Federal taxes, which include SUI, ETE, and SDI, and FUTA filings. Additional taxes are Defendant’s responsibilty.

Estimate Total: $6,750.00
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CLASS ACTION ADMINISTRATION SCOLITIONS

TERMS AND CONDITIONS

Provisions: The case estimate is in good faith and does not cover any applicable taxes and fees. The estimate does not make any provision for any services or class size not
defineated in the request for proposal or stipulations. Proposal rates and amounts are subject to change upon further review, with Counsel/Client, of the Settlement
Agreement. Only pre-approved changes wiil be charged when applicable. No modifications may be made to this estimate without the approval of PSA {Phoenix Settlement
Administrators). All notifications are mailed in English language only uniess otherwise specified. Additional costs will apply if transtation into other lenguage(s} is required. Rates
to prepare and file taxes are for Federal and California State taxes only. Additional chargas will apply if multiple state tax filing{s} is required. Pricing is good for ninety (90)
days.

Data Conversion and Mailing: The proposal assumes that data provided will be in ready-to-use condition and that all data is provided in a single, comprehensive Excel
spreadsheet, PSA cannot be liable for any errors or omissions arising due to additional work required for analyzing and processing the original database. A minimem of twe (2)
husiness days is required for processing prior tc the anticipated mailing date with an additional two (2} business days for a National Change of Address (NCOA} update.
Additiona! time may be required depending on the class size, necessary transation of the documeants, or other facters. PSA will keep counsel apprised of the estimated mailing
date.

Claims: PSA's general palicy is to not accept claims via facsimile. However, in the event that facsimile filing of claims must be accepted, PSA will not be held responsible for any
issues and/or errors arising out of said filing. Furthermore, PSA witl require disclaimer language regarding facsimiie transmissions. PSA will not be respensible for any acts or
omisstans caused by the USPS. PSA shall not make payments to any claimants without verified, valid Social Security Numbers. Al responses and class member information are
held in strict confidentiality.

Payment TYerms: All postage charges and 50% of the final administration charges are due at the commencement of the case and will be billed immediately upon receipt of the
data and/or notice documents. PSA bills are due upon receipt unless otherwise negotiated and agreed to with PSA by Counsel/Client. In the event the settlement terms provide
that P5A is to be paid out of the settlement fund, PSA will request that Counsei/Client endeavor to make alternate payment arrangements for PSA charges that are due at the
onset of the case. The entire remaining balance is due and payable at the time the settlement account is funded by Defendant, or no later than the time of disbursement.
Amaunts not paid within thirty (30} days are subject to a service charge of 1.5% per month or the highest rate permitted by law.

Tax Reporting Requirements

PSA witl file the necessary tax returns under the EIN of the QSF, including federas! and state returns. Payroll tex returns will be filed if necessary. Under the California
Employment Development Department, all taxes are to be reported under the EIN of the QSF with the exception of the following taxes: Unemployment Insurance {Ul} and
Employment Training Tax (ETT}, employer-side taxes, and State Disability insurance (SDB), an employee-side tax. These are reportad under Defendant's EIN. Therefore, to
comply with the EDD payroli tax filing requirements we will need the following information:

1. Defendant’s California State ID and Federal EIN.

2. Defendant's current State Unemployment Insurance (U} rate and Employment Training Tax (ETT) rate. This information can be found in the current year DE 2088, Notice of
Contribution: Rates, issued by the £2D.

3, Termination dates of the class members, or identification of current employee class members, so we can account for the periods that the wages relate to for each class
member.

4. An executed Power of Attorney (Form D 48} from Defendant. This form is needed so that we may report the W, SDI, and ETT taxes under Defendant's EIN on their behalf. If
this form is not provided we will work with the £DD auditors to transfer the tax payments to Defendant's EIN.

5. Defendant is responsible for reporting the SDI portion of the settlement payments on the class member's W-2. PSA wilt file thase forms on Defendant's behalf for an
additivnal fee and will issue an additional W-2 for each class member under Defendant's £iN, as SDI is reported under Defendant's EIN rather than the EIi¥ of the QSF. The
Power of Attorney (Form DE 48} will be needed in order for PSA to report SD! payments.
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