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I, DANIEL F. GAINES, hereby declare and state as follows:

1. I am an attorney duly admitted to the practice of law in the State of California. 1
am a shareholder of Gaines & Gaines, APL.C, counsel for Plaintiff Milad Razani (“Razani” or
“Plaintiff”} and proposed Class Counsel in this action. I have personal knowledge of the facts

set forth herein and if called as a witness to testify to them, [ could and would do so competently.

Education and Experience:

2. I obtained my BS degree from the University California at Berkeley in 2003. 1
majored in Business Administration at the Haas School of Business.

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, I
was a member of the editorial board of the Virginia Tax Review. [ was also the recipient of the
Lacy Armour Scholarship, awarded to recognize academic excellence. At Virginia, | focused
my studies on tax and real estate. 1 earned my JD and became a member of the California Bar in
2007.

4. Since becoming a member of the Bar, and until his recent retirement, I practiced
law with my father, Kenneth, at Gaines & Gaines, APLC. Our practice specializes in litigation,
with an emphasis in employment disputes like this one. Over 95% of my practice 1s devoted to
complex employment litigation similar to the instant action.

5. My firm has represented employees in complex employment matters such as this
one, with an emphasis in wage and hour issues. I have participated in and have been certified as
class counsel in dozens of class action matters since my admission to the Bar. A list of the cases
in which I have been appointed as class counsel is attached hereto as Exhibit A,

Factual and Procedural Backgroand:

6. On December 10, 2020, Plaintiff Razani sent a letter, by certified mail, return
recelpt requested, to Defendant and by online submission to the LWDA, setting forth the facts
and theories of the violations alleged herein against Defendant, as proscribed by Labor Code §
2698 ef seq. Pursuant to Labor Code § 2699.3(a)(2)(A), no notice was received by Plaintiff

Razani from the LWDA within sixty-five (65) days thereafter.

-
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7. On March 3, 2021, Plaintiff Razani failed a Class and Representative Action
Complaint for: (1) Failure to Pay All Minimum and Overtime Wages Due (Labor Code §§ 510
and 1194); (2) Failure to Provide Rest Periods or Compensation In Lieu Thereof (Labor Code §
226.7, IWC Wage Order 4-2001); (3) Failure to Provide Meal Periods or Compensation In Lieu
Thereof (Labor Code §§ 226.7, 510, 512 and 1194; IWC Wage Order 4-2001); (4) Knowing and
[ntentional Failure to Comply With Itemized Employee Wage Statement Provisions (Labor Code
§ 226(a), (e), (h)); (5) Failure to Pay Wages Due at Separation Of Employment (Labor Code §§
201-203); (6) Failure to Reimburse Expenses (Labor Code § 2802); (7) Violation of Business
and Professions Code § 17200; and (8) Penalties Pursuant to Labor Code § 2699(f) for
Vieclations of Labor Code §§ 201, 202, 226(a), 226.7, 510, 512, 1194, and 2802 and Pursuant to
Labor Code § 2699(a) for Violations of Labor Code §§ 226.3, 558, 2750, and 2751.

8. Plaintiffs seek to represent a putative class of approximately 189 current and
former non-exempt employees who are or were employed by Defendant in California at any time
during the Class Period on all claims alleged in two actions.

Investigation and Settlement Discussions

9. The parties exchanged substantial informal discovery, including data and
documents related to the size of the proposed class, Defendant’s policies and pay practices, and
the damages, restitution, and penalties sought against Defendant. Based on this informal
discovery exchanged, Plaintiffs and their counsel prepared a detailed analysis of the alleged
damages.

10.  Defendant dentes Plaintiffs’ claims. Defendant does not believe that any liability
to Plaintiffs or Class Members exists, or that Plaintiffs or Class Members are entitled to any
recovery. In addition, Defendant contends that Plaintiffs’ claims are not suitable for class or
representative action treatment. In settling this action, Defendant does not admit liability with
respect fo any of the alleged claims made by Plaintiffs and makes no admissions regarding any
facts or law related to the lawsuit. Nothing in the Agreement will be offered or used for the
purpose of arguing or asserting this settlement is an admission of liability by Defendant or the

Released Parties. ;
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11, On February 2, 2022, the Parties participated in a mediation session with mediator
Jeffrey Ross, Fsq. With his assistance, the Parties were able to agree to the terms of a resolution
of the claims asserted in the Complaint. The Parties thereafter jointly prepared the Joint
Stipulation of Settlement (“Settlement,” “Stipulation,” or “Stip.”). All of the terms of the
Parties” settlement are contained within the Settlement. At all times, the Parties’ setilement
negotiations have been non-collusive, adversarial, and at arm’s length. A true and correct copy
of the Settlement is attached hereto as Exhibit B.

12, Discussions between counsel for the Parties, informal discovery, as well as the
investigation and evaluation of the claims of Plaintiffs by the Parties, have permitted each side to
assess the relative merits of the claims and the defenses to those claims. The Parties agree that
the above-described investigation and evaluation, as well as the information exchanged during
settlement negotiations and mediation, are more than sufficient to assess the merits of the
respective Parties” positions and to compromise the issues on a fair and equitable basis.

13.  Based on our independent investigations and evaluations, my co-counsel and I are
of the opinion that the consideration and terms of the Settlement, considering the representative
and class claims, and the risk of loss, is fair, reasonable, and adequate in light of all known facts
and circumstances, and is in the best interests of the Class. My colleagues and | are also of the
opinion that the total consideration and payment set forth in the Settlement is adequate in light of
the uncertainties surrounding the risk of further litigation, and the possible defenses and offset
claims that Defendant has asserted and could assert.

Settlement Notice Process:

14.  The Parties have agreed that Phoenix Settlement Administrations (“Phoenix™), an
experienced and competent settlement administration company, will administer the settlement.
Phoenix’s credentials are discussed in the concurrently filed Declaration of Jodey Lawrence.

15. A true and correct copy of the proposed Notice of Pendency of Proposed Class

Action Settlement and Final Hearing is attached hercto as Exhibit B-A.

4-

DECLARATION OF BANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT




=R s R = ) L O, SR N

10
11
12
13
14
15
16
17
18
19

21
22
23
24
25
26
27
28

16.  Attached hereto as Exhibit C is a true and correct copy of an exemplar of the
envelope that will be used to mail notice to Class Members. This formatting was prepared by
Phoenix.

Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued

Litigation:

17.  Based on our independent investigation and evaluation, my colleagues and 1
believe that settlement for the consideration and on the terms set forth in the Stipulation of
Settlement is fair, reasonable, and adequate and is in the best interest of the settlement class in
light of all known facts and circumstances, including the risk of significant delay, the risk the
settlement class will not be certified by the Court, and the defenses asserted by Defendant.

18.  Prior to settlement, my colleagues and 1 created a comprehensive damage analysis
using sampling information obtained through informal discovery. This damage analysis reveals
that the negotiated settlement falls within a realistic range of recovery on class members’ claims.

19.  Plaintiffs allege that Defendant failed to pay Plaintiffs and Class Members all
wages due in three separate ways. First, Defendant purportedly failed to properly compute
bonuses, commissions and other non-base hourly wages earned by Plaintiffs and Class Members
into their regular rate of pay for purposes of paying them overtime at the correct rates, in
violation of Labor Code §§ 510 and 1194. Defendant failed to properly blend these non-base
hourly wages, including bonuses and commissions, and instead paid Plaintiffs and Class
Members overtime based only on the base hourly rate of pay, thus depriving Plaintiffs and Class
Members of all overtime wages earned. This claim was valued at up to approximately $101,800,
calculated based on an expert analysis of class members’ time records (in excess of 90% of class
members’ time and wage data were reviewed). This was by far Plaintiffs’ strongest claim.
Defendant argued the claim was subject to multiple defenses, including that bonus payments
were discretionary and not subject to inclusion in the regular rate of pay. Plaintiffs did not
provide any discount based on these defenses.

20. Next, Defendant also allegedly failed to pay Plaintiffs and Class Members all

minimum wages and overtime wages earned, in violation of Labor Code §§ 510, 1194, and
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1194.2, because Plaintiffs and Class Members contend that they were required to work off-the-
clock after they had clocked out for the day to communicate with other employees through group
texts and emails. This allegedly violates Labor Code §§ 510 and 1194. This claim was weak
because proof among employees other than just the Plaintiffs would be challenging, particularly
because Class Members worked at a multitude of job sites throughout California under varying
supervisors. While Plaintiffs calculate the liability for this claim at approximately $740,000, it
required a substantial discount due to risks inherent in certifying the claim and expected
difficulty in proving the claim.

21, Finally, Defendant allegedly failed to pay Plaintiffs and Class Members all wages
due for performed while on-call for Defendant, in violation of Labor Code §§ 510 and 1194 and
IWC Wage Order 4-2001. Plaintiffs argued that Defendant frequently required Class Members
to be on-call and subject to their control twenty-four hours a day, seven days a week, without
compensation. Plaintiffs calculate the liability for this claim at $1,730,000, but it, too, required a
discount for settlement purposes for the same reason as the off-the-clock claim described above.
This claim was weak because proof among employees other than just the Plaintiffs would be
challenging, particularly because Class Members worked at a multitude of job sites throughout
California under varying supervisors. Notwithstanding the discounted settlement value, this
resolution represents a fair compromise of the claims at this juncture of the litigation.

22, Plainuiffs also contend that Defendant failed to permit or authorize Class Members
to take timely 30-minute meal periods for shifts greater than 5 hours in length, in violation of
Labor Code §§ 226.7, 512, 558 and IWC Wage Order 4-2001. Labor Code § 512 provides that
employers (like Defendant) may not employ an employee for a work period of more than 5 hours
without providing a 30-minute meal period starting no later than the end of the 5 hour. When
meal periods were provided, Class Members allege that they were required to carry a two-way
radio and be alert to and respond to calls during their meal period, resulting in an on-duty meal
period subject to employer control.  Defendant asserted numerous defenses to this claim.
Notably, the meal period violation rate ascertained from Plaintiffs” expert’s review of

Defendant’s time and wage data was only 12%, which tends to demonstrate a high level of meal
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period compliance. Defendant also argued waiver and an inability to certify this claim as
defenses, which were forceful. The maximum potential value of this claim is approximately
$1,413,000; the settlement amount here represents a fair compromise in light of the litigation
risks that lied ahead.

23.  Plaintiffs also contend that Defendant failed to provide Plaintiffs and Class
Members with legally compliant rest periods, or premium wages of one hour’s pay in leu
thereof, as required by Labor Code § 226.7 and Wage Order 4-2001. When rest periods were
provided, Plaintiffs and Class Members contend that they were required to carry, and be alert to,
a two-way radio, resulting in an on-duty rest period subject to employer control. Plaintiffs
calculate the liability for this claim at approximately $360,000 based on an assumed 25%
violation rate, which Defendant vehemently challenged. Defendant raised a host of defenses as
to this claim — the strongest of which was that its policy and practice was never to require
employees to be alert and respond to a two-way radio during their breaks. Defendant also made
arguments regarding waiver and class certification, including that individualized issues regarding
job requirements, supervisors, work sites, and break waivers Implicated serious class
certification defenses. Notwithstanding these defenses, the settlement amount is a fair
compromise of these claims based on the state of the litigation.

24.  Defendant allegedly failed to provide Plaintiffs and other Class Members with
wage statements that fully and accurately itemized the requirements set forth in Labor Code §§
226(a) and 226.3. Plaintiffs and other Class Members were not paid all minimum wages,
overtime wages, and meal and rest period premium wages due, as set forth above. As such, the

wage statements provided by Defendant derivatively failed to accurately state all gross wages

‘earned, in violation of Labor Code §§ 226(a)(1), net wages earned, in violation of Labor Code

§§226(a)(5), and all applicable hourly rates in effect during the pay period and the corresponding
number of hours worked, in violation of Labor Code §§ 226(a)(9). Moreover, and independent
of the above allegations, the wage statements issued to Plaintiffs and Class Members allegedly
failed to accurately set forth all applicable hourly rates in effect during the pay period and the

corresponding number of hours worked, in violation of Labor Code §§ 226(a)(9). Separately,
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the wage statements allegedly failed to set forth any overtime rates whatsoever, in violation of’
Labor Code §§ 226(a)(9), which requires that wage statements set forth any and all applicable
hourly rates in effect during the pay period and the corresponding number of hours worked at
each rate. Plaintiffs calculate the liability for this claim at $274.450 based on 2,793 wage
statements issued during the applicable one-year limitations period. This claim was subject to
several defenses by Defendant, the strongest of which was that Defendant fully complied with
the requirements of the wage statement laws, its wage statements would be found to be fully
complaint with the law, and applicable case law at the time of settlement did not allow for
derivative wage statement claims based on the failure to provide meal and rest breaks, the
primary claim occurring in the most pay periods from which this penalty would derive.
Notwithstanding these defenses, Plaintitfs were able to secure a fair recovery on these claims.

25.  Plaintiffs and Class Members allege that they were required to incur expenses in
the performance of their job duties for which they are not fully reimbursed, in violation of Labor
Code § 2802. Class Members were purportedly required to their personal cellular phones, but
were not fully reimbursed by Defendant for these expenses. Plaintiffs have estimated damages
at the rate of $10 per pay period, or $74,000, in unreimbursed expenses among all Class
Members. Defendant argued that employees were not required to use their cell phones for work
purposes, such that such expenses were not reasonable or necessary, and if they did have to use
their cell phones, they would have been reimbursed upon request. Plaintiffs’ biggest hurdle to
recovery on this claim was a proffered disparity of experiences and practices among the Class
Members, which Defendant argued would defeat class certification. The settlement’s
compromise as to this claim is fair and reasonable considering the defenses asserted by
Defendant.

26. Defendant allegedly also failed to provide Plaintifts and Class Members with
written commission compensation agreements, in violation of Labor Code § 2751(a).
“Whenever an employer enters into a contract for employment with an employee for services to
be rendered within the state and the contemplated method of payment of the employee involves

commissions, the contract shall be in writing . . . .” The agreement must specify the way the
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commissions will be computed and paid. Labor Code § 2751(a). Plaintiffs contend that Class
Members were not provided with written commission compensation agreements as required by,
and in violation of, Labor Code §§ 2750 and 2751. Penalties for this violation are encompassed
in the PAGA damages calculation below.

27.  'The PAGA claims alleged by Plaintiffs could be valued at up to $279,300 (without
stacking multiple penalties per pay period). However, any recovery on these claims is not
certain either. PAGA claims are discretionary, such that the Court could decline to award their
full value. They are also derivative, so Plaintiffs must prevail on their underlying Labor Code
claims to prevail on these claims. Finally, the Court may award far less than the maximum value
on these penalty claims, particularly if they approach or exceed the value of the underlying wage
claims. Considering the numerous claims asserted by Plaintiffs and the obstacles to prevailing
on many of them, it is possible that they would not prevail on one or more of them, such that
their PAGA claims as to some or all of their claims would also fail. The compromised
settlement amount takes these risks into account.

28.  Finally, Plaintiffs asserted a claim for waiting time penalties under Labor Code §
203 which was valued at up to $502,042. This claim also faced substantial risk because of the
good faith defense proffered by Defendant (particularly as to penalties flowing from the award
of meal and rest period premium wages, if any, which at the time of settlement was in a state of
flux) and because its success relies on prevailing on the underlying unpaid wage claims asserted
by Plaintiffs — which was not guaranteed. Moreover, if one or more of the unpaid wage claims
could not be certified, it is unlikely that this claim would be certified. The settlement’s
compromise as to the waiting time penalty claim is fair and reasonable considering the risks of
prevailing on this penalty claim on a classwide basis.

29. A discount on the maximum value of Class members’ claims was required (and
warranted) to resolve the matter at this stage of the litigation. Class certification is a substantial
risk in any class action case. Here, while Plaintiffs maintain that the requirements of class
certification are met, Defendant proffers various arguments why class treatment is not

appropriate here, including but not limited to that individualized inquires among class members
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predominate over common ones. If Defendant was to defeat Plaintiffs’ class certification
motion, there would be no class wide relief whatsoever, and most class members would likely
not file individual claims.

30.  Plaintiffs also faced the risk of a loss on the merits on their claims. Plaintiffs’
wage statement claims, for example, are technical and primarily derivative of their underlying
wage claims. It is possible that the Court would find that Defendant substantially complied with
the requirements of Labor Code section 226(a) such that no penalties would be awarded. It is
also possible that the Court would agree with Defendant’s position that its policies and practices
complied with the requirements of California law. In such a case, the value of most of Plaintiffs’
claims would be zero.

31.  Defendant strongly contends that its policies and practices do not violate any laws.
It contends that it provided all required wages in a timely manner.

32.  When the costs and risks of non-certification and loss on the merits are considered,
my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.

33.  The settlement for each participating Class Member is fair, reasonable and
adequate, given the inherent risk of litigation, the risk relative to class certification and the costs
of pursuing such litigation. The settlement shall finally resolve all claims of the Class Members
as alleged in the Action.

Class Certification Requirements:

34,  To date, no class has been certified. The Stipulation of Settlement contains a
provision pursuant to which we stipulate to the Court’s provisional certification of the
approximately 189-member Settlement Class, but do so for purposes of this settlement only.

35. In this case, the Class Members are identifiable from Defendant’s records.
Further, the settiement class is sufficiently numerous to warrant certification, According to
Defendant’s records, the Class is comprised of approximately 189 individuals

36.  The Class Members’ claims all stem from a common source: all Class Members
allege that Defendant violated the same Labor Code and Wage Order provisions in connection

with their work for Defendant. The same Labor Code and Wage Order violations are alleged on
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behalf of all persons encompassed in the settlement class, arising out of or which could be pled
based on the facts and the allegations set forth in the operative complaints in the Actions, including
but not limited to claims for failure to pay wages, failure to pay wages at the regular rate and
failure to pay overtime, failure to provide meal periods, failure to provide rest periods, failure to
furnish accurate wage statements, failure to pay all wages earned, failure to maintain required
records, failure to timely pay earned wages upon termination or discharge, failure to reimburse
business expenses, and unfair competition premised on the claims set forth above.

37. In this case, the named Plaintiffs and proposed Class Representatives Diamond
Weathers and Milad Razani are former non-exempt employees of Defendant whom, Plaintiffs
allege, were not paid all wages due; were not provided with proper uninterrupted (off-the-clock
and free of all duties) 30-minute meal periods for every shift they worked which exceeded five
hours in duration; were not provided with 10-minute rest breaks as required by California law;
were not provided with compliant itemized employee wage statements; were not reimbursed all
business expenses; and were not timely paid all wages due at termination. Plaintiffs allege the
same claims as those that the members of the Settlement Class would reasonably be expected to
bring based on the course of conduct alleged herein.

38. Plaintiffs have also demonstrated that they will aggressively and competently
assert the interests of the proposed Settlement Class; they have taken active roles in the litigation
and have no apparent conflicts with other class members.

Settlement of Claims Pursuant to Labor Code § 2699 ¢f seq. (PAGA)

39.  Concurrently with the filing of this Motion, Plaintiffs’ counsel is transmitting the
Settlement Agreement (and these approval documents) to the LWDA, in compliance with Labor
Code § 2699(1)(2).

W
W
W
W

!
-11-

DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT




o]

=N

~ Oy

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27
28

I declare, under penalty of perjury, under the laws of the State of California, that the
foregoing is frue and correct. Executed this 11th day of July, 2022 at Westlake Village,

California.
{

g NIELF, %AH\&E?E
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Adams v. Newell Rubbermaid, USDC — Central District of California (Los Angeles), Case No.
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Adams v. Sam’s West, Inc., San Bernardino County Superior Court, Case No. CIVDS1403987
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Allen v. Toms Sierra Company, Nevada County Superior Court, Case No. CU18-082823
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Alonzo v. Camblin Steel Service, Inc., Placer County Superior Court, Case No. SCV0034165
Amenhotep v. Google, Inc., Santa Clara County Superior Court, Case No. 17CV311528

Anaya v. Progressive Logistics Services, LLC, Riverside County Superior Court, Case No.
RIC1308270

Andre v. Newell Rubbermaid, Inc., San Bernardino County Superior Court, Case No.
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Anduha v. ABC Phones of North Carolina, Inc., Stanislaus County Superior Court, Case No.
2022729
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Case No. CV11-1596-JCS
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Armendariz v. Integrated Pain Management Medical Group, Inc., Kern County Superior Court,
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Case No. CV 09-9190 VBF (JCx)

Bosser v. Hooked on Solar, Yolo County Superior Court, Case No. CVCV-2016-876

Bourland v. Horizon Personnel Services, Inc., Sacramento County Superior Court, Case No. 34-
2014-00161365-CU-OE-GDS



Bowen v. IMI Material Handling Logistics, Inc., San Joaquin County Superior Court, Case No.
STK-CV-UOE-2016-0000192

Branson v. Mladen Bunfich Construction, San Bernardino County Superior Court, Case No.
CIVDS1609129

Brandt v. Sacramento Auto Insurance Center, Inc., San Joaquin County Superior Court, Case
No. 39-2009-00202938-CU-OE-STK

Brown v. 22nd District Agricultural Association, United States District Court, Southern District
of California, Case No. 15-¢cv-2578-DHB

Brown v. Sierra Central Credit Union, Sutter County Superior Court, Case No. CVCS18-
0002161

Burgess v. Blue Cross and Blue Shield of South Carolina, San Joaquin County Superior Court,
Case No. 39-2012-00277449-CU-BT-STK

Burgess v. Strategic Retail Solutions, LLC, Los Angeles County Superior Court, Case No.
BC413791

Calhoun v. Celadon Trucking Services, Inc., USDC - Central District of California (Los
Angeles), Case No. 5:16-cv-01351-PSG-FFM

Caporicci v. Owens & Minor Distribution, Inc., San Joaguin County Superior Court, Case No.
39-2013-00295662-CU-OE-STK

Carl v. Advanced Call Center Technologies, LLC, Sacramento County Superior Court, Case No.
34-2013-00148310

Carlisle, et al. v. Professional Technical Security Services, Inc., Case No. CGC18569791
Carrete v. Gamestop, Inc., Imperial County Superior Court, Case No. ECU(8501

Carrillo v. Bimbo Bakeries, Inc., San Bernardino County Superior Court, Case No.
CIVDS1606813

Caudillo v. Aegis Treatment Centers, LLC, Merced County Superior Court, Case No. 18CV-
0744

Cerami v. Metlife, Inc., USDC - Central District of California (Orange County), Case No. 11-
CV-00681-CJC (MLGx)

Charles v. Aaron’s Inc., Los Angeles County Superior Court, Case No. BC431468

Charles v. Nursefinders, LLC, Imperial County Superior Court, Case No. ECU07422



Cheifer v. JetBlue Airways Corporation, Los Angeles County Superior Court, Case No.
BC451887

Cheifer, et al. v. WHGM, Inc., Los Angeles County Superior Court, Case No. LC104900

Chong, et al. v. Crescent Northwoods Inn, Inc., Del Norte County Superior Court, Case No.
CVUJ-2018-1133

Church v. GameStop, Inc., et. al., USDC - Central District of California (Los Angeles), Case No.
11-CV-00132-VAP-RZ

Clothier v. Spar Marketing Services, Inc., Alameda County Superior Court, Case No: RG12-
639317

Coleman v. Wireless Lifestyle, Inc., USDC — Western District of Missouri, Case No. 4:12-cv-
00855-0ODS

Colombo-Beyeler, et al. v. Viking River Cruises, Inc., San Bernardino County Superior Court,
Case No. CIVDS1611608

Conlee v. Clark Pacific Corporation, Yolo County Superior Court, Case No. CV14-1409

Contreras v, Osmose Utilities Services, Inc., San Bernardino County Superior Court, Case No.
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I § Shannon B, Nakabayashi (Statc Bar No. 215469)
JACKSON LEWIS P.C.
2 150 California Street, 9th Floor
San Francisco, California 94111-4615
3 | Telephone: (415) 394-9400
Facsimile: (415) 394-9401
4 I E-mail: Shannon.Nakabavashi@jacksonlewis.com
5 i Jamielee I. Martinez (State Bar No. 303927)
JACKSON LEWIS P.C.
6 [ 160 W, Santa Clara Street, Suite 400
San Jose, California 95113
7 8 Telephone: (408) 579-0404
E-mail: Jamie Martinez@jacksonlewis.com
8
Attorneys for Defendant
9 | BG-IC, LLC
10} 4dditiona counsel listed on Sfollowing page]
I
{12
13
14 DIAMOND WEATHERS, individually, and as a
15 representative of other aggrieved employees,
16 Plaintiff,
|7 Y.
8 BG-1C, LLC, and DOES | through 250, inclusive,
19 Defendants,
20
21
22
23
24
25
26
27
28

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF L.OS ANGELES

Case No. 21STCV07570
Assigned for all purposes to:

Judge Carolyn B. Kuhl
Dept. 12

JOINT STIPULATION OF SETYLEMENT
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10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LAW OFFICES OF BUCHSBAUM & HAAG, LLP

Brent 8. Buchsbaum, (State Bar No. 194816)

Laurel N. Haag, (State Bar No. 211279)

100 Oceangate, Suite 1200

Long Beach, California 90802

Telephone: (562) 733-2498

Fax: (562) 733-2498

E-mail: Brentf@buchsbaumhaag.com
Laurel@buchsbaumhaag.com

Attorneys for Plaintiff DIAMOND WEATHERS

Daniel F. Gaines (State Bar No. 251488)
daniel@gpaineslawfirm.co

Alex P. Katofsky (State Bar No. 202754)
alex@gaineslawfirm.com

Miriam L. Schimmel (State Bar No. 185089)
miriam@gaines!awﬁm,cgm

GAINES & GAINES, APLC

4550 E. Thousand Oaks Boulevard, Suite 100
Westlake Village, California 91362
Telephone: (818) 703-8985

Facsimile: (818) 703-8984

Attorneys for Plaintiff MILAD RAZANI
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1 It is stipulated and agreed by and among the undersigned Parties, subject to the approval of
2 fthe Court pursuant to the California Rules of Court, that the Settlement of this Action shall be
3 { effectuated upon and subject to the following terms and conditions. Capitalized terms used herein
4 { shall have the meanings set forth in Article [ or as defined elsewhere in this Joint Stipulation of
5 || Settlement (*Agreement” or “Sctilement™).

6 This Agreement is made by and between Named Plaintiffs Diamond Weathers and Milad
7 | Razani (“Named Plaintiffs”) and the Class Members, on the one hand, and Defendant BG-1C, LLC
8 | (“Defendant™), on the other hand. Named Plaintiffs and Defendant collectively are referred to in this
9 i Agrcement as “the Parties.”

10 The Parties agree that the Action shall be, and hereby is, ended, settied, resolved, and
I fconcluded by agreement of Defendant to pay the settlement amount of Six Hundred Sixty Five
12 § Thousand Dollars ($665,000.00) as provided in Section 3.06(a) below (“Gross Scitlement Amount™)
13 £ pursuant to the terms and conditions of this Agreement and for the consideration set forth herein,
14 | including but not limited to,. a general release of all claims by Named Plaintiffs and a rclease of
15 § claims by the Class Members and PAGA Group Members of the claims alleged in the lawsuit, as set

16 |l forth hergin.

17 ARTICLE I
18 DEFINITIONS
i9 Unless otherwise defined hercin, the following terms used in this Agreement shall have the

20 § meanings ascribed to them as set forth below:

2] a. “Action” mcans the related actions described as follows: Diamond Weathers,
22 || individually and as a representative of other aggrieved employees v. BG-IC, LLC.; and DOES 1
23 || through 20, inclusive,” Case No. 218STCV07570, commenced on February 26, 2021, in the Superior
24 || Court of the Statc of California for the County of Los Angeles, and Milad Razani, individually and
25 | as a representative of other aggrieved employees v. BG-IC, LLC.; and DOES | through 20,
26 [ inclusive, " Case No. 21STCV 08334, commenced on March 3, 2021, in the Superior Court of the
27 || State of California for the County of Los Angeles

28

Doc ID: b93e892a03a50314938aae3eatledabl80cfab61
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1 b, “Agreement” means this Joint Stipulation of Settlement, including the attached
2 § Exhibit(s).

3 <. “Class” means all current and former non-exempt employees who are or were
4 | employed by Defendant in California at any time during the Class Period.

d. “Class Counsel” means the attorneys for the Class and the Class Members, who are:

LAW OFFICES OF BUCHSBAUM & HAAG, LLP
Brent S. Buchsbaum, (State Bar No. 194816)

Laurel N, Haag, (State Bar No. 211279)

100 Oceangate, Suite 1200

Long Beach, California 90802

Telephone: (562) 733-2498

Fax: (562)733-2498

E-mail: Brent@buchsbaurnhaag.com
10 Laurelt@buchsbaumhaag.com

28R s & Lh

Il Daniel F, Gaines (State Bar No., 251488)
daniel@gaineslawfirm.com
12 Alex P. Katofsky (State Bar No. 202754)
alex{@gaineslawfirm.com
13 Miriam L. Schimmel (State Bar No. 185089)
miriam@gaineslawfirm.com
14 GAINES & GAINES, APLC
4550 E. Thousand Qaks Boulevard, Suite 100
i5 Westlake Village, California 91362
Telephone: (818) 703-8985
16 Facsimile: (818) 703-8984
17
e. “Class List” means a list based on Defendant’s business records that identifies each
18
Class Member’s name, last known home or mailing address, Social Security number or, as
19
applicable, other taxpayer identification number, dates of employment, and the number of Qualifying
20
Workweeks worked during the Class Period.
21
f. “Class Member(s)” means all members of the Class.
22
g “Clags Period” means February 25, 2617 through February 28, 2022.
23
h. “Court” means the California Superior Court for the County of Los Angeles, where
24
the Action is currently pending.
25
i “Defendant” means Defendant BG-IC, LLC.
26
J “Defense Counsel” means counsel for Defendant:
27

Shannon B. Nakabayashi (State Bar No. 215469)
28 JACKSON LEWIS P.C.
50 California Street, 9th Floor

Doc ID: b93e892a03a50314938aae3eat0ed4eh480cfab61
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| San Francisco, California 941114615
Telephone: (415) 394-9400
2 Facsimile: (415) 394-9401
E-mail: Shannon.Nakabayashi@jacksonlewis.com
3
Jamielee F. Martinez (State Bar No. 303927)
4 JACKSON LEWIS P.C.
160 W. Santa Clara Street, Suite 400
5 San Jose, California 95113
Telephone: (408) 579-0404
6 E-mail: Jamie.Martinez@jacksonlewis.com
7 k. “Disposition” means the method by which the Court approves the terms of the

8 t Settlement  and  retains jurisdiction over its enforcement, implementation, construction,

9 | administration, and interpretation.
10 1. “Lffective Date” means the date when all of the following events have occurred: (1)
{11 the Stipulation of Settlement has been executed by all Parties, Class Counsel, and Defendant’s
12 § Counsel; (2) the Court has given preliminary approval to the Stipulation of Settlement; (3) the Notice
13 | of Class Action Scttlement has becn given to the putative members of the Classes, providing them
14 1 with an opportunity to object to the terms of this Stipulation of Settlement or to opt-out of the
15 § Stipulation of Settlement; (4) the Court has held a formal fairness hearing and entered a final Order
16 | and Judgment certifying the Class and approving the Stipulation of Settlement; (5) in the event there
I'7 | are no objections submitted, the day the Court entered a final Order and Judgment certifying the
18 | Class and approving the Stipulation of Settlement; and (6) in the event there are objections submitted,
19 { sixty-five (65) calendar days have passed since the Court has entered a final Order and Judgment
20 J certifying the Class and approving the Stipulation of Scttlement or, if any appeal, writ, or other
21 | appellate proceeding opposing the Court’s final Order approving the Stipulation of Settlement has
22 | been filed, five (5) business days after any appeal, writ, or other appeliate proceedings opposing the
23 § Stipulation of Settlement has been finally and conclusively dismissed with no right to pursue further
24 § remedies or relief.
25 m.  “Final Order Approving Settlement of Class Action™ or “Final Order” means the final
26 || formal court order signed by the Court following the Final Fairness and Approval Hearing in

27 | accordance with the terms herein, approving this Agreement.
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I n. “Gross Settlement Amount” means Six Hundred Sixty-Five Thousand Dollars
2 | ($665,000}) to be paid by Defendant as provided by this Agreement to settle this Action. All payments
3 § to the Class, the LWDA Payment, the PAGA Settlement Amount, administration costs, attorney’s
4 1 fees and costs, and Incentive Awards, pursuant to Section 3.07(a) below, shall be paid out of the
5 || Gross Settlement Amount. The employer’s share of payroll taxes arising {rom the payments made
6 | under this settlement shall be paid by Defendant separate from, and in addition to, the Gross
7 Settlement Amount. No part of the Gross Scttiement Amount shall revert to Defendant.

8 o. “Incentive Awards” means a monetary amount of up to Ten Thousand Dollars
9 | ($10,000.00) for each of the Named Plaintiffs, subject to Court approval, in recognition of their effort
10 § and work in prosecuting the Action on behalf of Class Members, and for their general release of
11 i claims.

12 p- “Individual Scttlement Payment(s)” means each Participating Class Member’s
13 f respective share of the Net Settlement Amount, excluding any PAGA Settlement Payments.
14 | Individual Settlement Payments will be determined by the calculations provided in this Agreement.
15 q. “LWDA” means The State of California Labor and Workforce Development Agency.
16 r “LWDA Payment” means 75% of the $40,000 allocated to the settlement of PAGA
17 || claims which, subjcct to Court approval, will be paid to the LWDA pursuant to Section 3.07(e) of
18 || this Agrcement, as provided for below.

19 5. “Motion for Final Approval” means Plaintiffs’ submission of a written motion,
20 | including any evidence as may be required for the Court to conduct an inquiry into the fairness of
21 | the Settlement as set forth in this Agreement, to conduct a Final Fairness and Approval Hearing, and
22 | to enter a Final Order in this Action.
23 t. “Motion for Preliminary Approval” means Plaintifs’ submission of a written motion,
24 | including any evidence as may be required for the Court to grant preliminary approval of the

25§ Settlement as required by Rule 3.769 of the California Rules of Court.

26 u, “Named Plaintiffs” means Diamond Weathers and Milad Razani.
27
28

5

Doc ID: b93e892a03a50314938aae3eabledebd80cfas6t



DocuSign Envelope ID; 7TBCIBAER-E511-4BEF-0AFB-B34DC5 1DRESS

] A “Net Settlement Amount” means the Gross Settlement Amount less Court-approved
2 i administration costs, Class Counsels’ attorney’s fees and costs, Incentive Awards, and LWDA
3 | Payment, pursuant to Section 3.07(a)-(f) below.
4 w. “Non-Participating Class Member(s)” means any Class Member(s) who submit to the
5 || Settlement Administrator a valid and timely written request to be excluded from the Class pursuant
6 || to Section 3.04(b) below.

7 X. “Notice Packet” means the Notice of Proposed Class Action Settlement in a form

8 | substantially similar to the Notice Packet attached hercto as Exhibit A, subject to Court approval.

9 ¥. “PAGA” means the California Private Attorneys General Act of 2004, which is
10 | codified in California Labor Code §§ 2698 et seq.

11 z. “PAGA Settlement Amount™ means the poction of the Gross Settiement Amount
12 § allocated to the resolution of PAGA Group Members’ claims arising under PAGA. The Parties have
13 | agreed that the PAGA Settlement Amount is One Hundred Thousand Dollars ($40,000), subject to
14 { Court approval. Of the PAGA Seitlement Amount, 75% will be considered the LWDA Payment,
15 { and the remaining 25% wiil be added to the Net Settlement Amount and distributed to PAGA Group
16 | Members. PAGA Settlement Payments will be determined by the calculations provided in this
17 | Agreement.
18 aa. “PAGA Group Members” means all Class Members employed by Defendant at any
19} time between December 10, 2019 through February 28, 2022 (“PAGA Period”). PAGA Group
20 | Members cannot opt out of the PAGA Settlement.
21 bb. “PAGA Secttlement Payment(s)” means each PAGA Group Member’s respective
22 | share of the PAGA Settlement Amount. PAGA Scttlement Payments will be determined by the
23 {f calculations provided in this Agreement.
24 cc. “Participating Class Member(s)” is defined as a Class Member who does not timely
25 | exclude himself or herself from the Settlement and will therefore receive his or her share of the Net
26 § Settlement Amount automatically without the need to return a claim form. Each Participating Class
27 || Member will be paid his/her Individual Settlement Payment.

28
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1 dd.  “Preliminary Approval Date” means the date the Court preliminarily approves the
Settlement embodied in this Agreement.

ce. “Qualified Settlement Fund” or “QSF” means a fund within the meaning of Treasury

L VS = |

Regulation § 1.468B-1, 26 CFR § 1.468B-1 er seq., that is established by the Settlement
5 | Administrator for the benefit of Participating Class Members.

ff. “Qualifying Workweeks” means the number of weeks that Class Members worked
for Defendant as non-exempt employees during the Class Period.

£g. “Released Parties” means Defendant and its present and former parent companies,

=R = Y =

subsidiarics, divisions, concepts, related or affiliated companies, and its shareholders, officers,
10 | directors, employces, agents, attorneys, insurers, successors and assigns, and any other individual or
11 { entity that could be liable for any of the Released Claims (hereinafier “Released Partics™), and
12 § Defendant’s counsel of record in the Action.

13 hh.  “Response Deadline” means the deadline by which Class Members must postmark or
14 § fax to the Scttlement Administrator requests for exclusion or written notices of objection. The
15 | Response Deadline will be forty-five (45) calendar days after the initial mailing of the Notice Packet
16 j by the Settlement Administrator, unicss the forty-fifth (45th) calendar day falls on a Sunday or
17 { federal holiday, in which case the Response Deadline will be extended to the next day on which the
18 | U.S. Postal Service is open. The Response Deadline will be extended as set forth herein if there is 2
19 || re-mailing. Should the Court require a longer Response Deadline, the Court’s required deadline will
20 || control,

21 H. “Settlement Administration Costs” means all costs incurred by the Settlement
22 I Administrator in administration of the Settlement, including, but not limited to, mailing of notice to
23 fi the class, calculation of Individual Scttlement Payments, generation of Individual Settlement
24 || Payment checks and related tax reporting forms, administration of unclaimed checks, and generation
25 | of checks to Class Counsel for attorneys’ fees and costs, to Named Plaintiffs for their Incentive
26 || Awards, and to the LWDA. The Settlement Administration Costs shall be paid from the Gross
27 | Settlement Amount,

28
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1 - “Settlement Administrator” means Phoenix Settlement Administrations which the

b2

Parties have agreed will be responsible for the administration of the Individual Settlement Payments
to be made by Defendant from the Gross Settlement Amount and related matters under this
Agreement.

kk. “Settlement Checks™ means the checks issued to Class Members and PAGA Group

Members comprised of both their Individual Settlement Payments and their PAGA Settlement

~ N B W

Payments.
8 ARTICLE II
9 CONTINGENT NATURE OF THE AGREEMENT

10 Section 2.01: Stipulation of Class Certification for Settlement Purpeoses

1 Because the Parties have stipulated to the certification of the Class with respect to all causes
12 j of action alleged in the Action for settiement purposes only, this Agreement requires preliminary and
13 | final approval by the Court. Accordingly, the Parties enter into this Agreement on a conditional basis.
14 || This Agreement is contingent upon the approval and certification by the Court. If the Effective Date
I5  does not occur, the fact that the Parties were willing to stipulate for the purposes of this Agreement
16 §to a Class shall have no bearing on, nor be admissible in connection with, the issue of certification
17 ¢ of the Class with respect to all causes of action alleged in the Action. Defendant does not consent (o
18 | certification of the Class for any purpose other than to effectuate settlement of the Action. If the
19 | Effective Date does not oceur, any certification of the Class as to Defendant will be vacated and
20 { Named Plaintiffs, Defendant, and the Class will be returned to their positions with respect to the
21 ¢ Action as if the Agreement had not been entered into. In the event that the LEffective Date does not
22 §oceur: (a) any Court orders prefiminarily or finally approving certification of any class contemplated
23 | by this Agreement shall be null, void, and vacated, and shall not be used or cited thereafter by any
24 | person or entity; and (b) the fact of the settlement reflected in this Agreement, the fact that Defendant
25 {did not oppose the certification of a Class under this Agreement, or that the Court preliminarily
26 [ approved the certification of the Class, shall not be used or cited thereaftcr by any person or entity,
27 § including in any manner whatsoever, including without limitation any contested proceeding relating

28 | to the certification of any class. If the Effective Date does not occur, this Agreement shall be deemed
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1 fnull and void, shall be of no force or effect whatsoever, and shall not be referred to or used for any
2 f purpose whatsoever. Defendant expressly reserves the right to challenge the propriety of class
3 | certification in the Action for any purpose, if the Effective Date does not occur.

4 The Parties and their respective counsel shall take all steps that may be requested by the Court

5 Jrelating to the approval and implementation of this Agreement and shall otherwise use their

6 § respective best efforts to obtain Court approval and implement this Agreement. If the Court does not

7 | grant the Motion for Preliminary Approval and/or the Motion for Final Approval, the Partics agrec
8 | to meet and confer 10 address the Court’s concerns. If the Parties are unable to agree upon a
9 i resolution, the Parties agree to seck the assistance of mediator Jeffrey Ross to resolve the dispute.

10 ARTICLE I

11 PROCEDURE FOR APPROVAL AND IMPLEMENTATION OF THE SEYTLEMENT

12 The procedure for obtaining Court approval of and implementing this Agreement shall be as
13 } follows:

14 Section 3.01: Motion for Conditional Class Certification and Preliminary Approval

I5 Named Plaintiffs will bring a motion before the Court for an order conditionally certifying

16 jthe Class to include all claims pled in the Action based on the preliminary approval of this
17 f Agreement. The date that the Court grants preliminary approval of this Agreement will be the
18 § “Preliminary Approval Date.”

19 Section 3.02: The Scttlement Administrator

20 The Parties have chosen Phoenix Settlement Administration to administer this Settlement and
21 jto act as the Settlement Administrator, including but not limited to distributing and responding to
22 jinquirics about the Notice Packet, determining the validity of exclusions/opt-outs, calculating the Net
23 §Settlement Amount and the Individual Settlement Payments, issuing the Individual Settlement
24 § Payment checks and distributing them to Participating Class Members, issuing the LWDA Payment,
25 | disbursing the PAGA Settlement Amount, cstablishing and maintaining the QSF, and issuing the
26 || payment to Class Counsel for aitorneys’ fees and costs, the Incentive Award checks to Named
27 || Plaintiffs, and the employer payroll taxes to the appropriate taxing authoritics. The Settlement

28 | Administrator shall expressly agree to all of the terms and conditions of this Agreement.
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1 All costs of administering the Settlement, including but not limited to all costs and fees
associated with preparing, issuing and mailing any and all notices to Class Members and/or

Participating Class Members, all costs and fees associated with computing, processing, reviewing,

E =TS S

and mailing the Individual Settlement Payments, all costs and fees associated with preparing any tax
5 | returns and any other filings required by any governmental taxing authority or agency, all costs and
6 || fees associated with preparing any other checks, notices, reports, or filings to be prepared in the
7 | course of administering disbursements from the Net Settiement Amount, and any other costs and fees
8 || incurred and/or charged by the Settlement Administrator in connection with the execution of its
9 | duties under this Agreement (“Settlement Administration Costs”), shall be paid to the Settlement
10 | Administrator from the Gross Settlement Amount,

il Section 3.03: Netice to Class Members

12 No later than ten (10) business days after the Preliminary Approval Date, Defendant will
13 | provide the Settlement Administrator with a “Class List” in ¢lectronic format based on its business
14 precords, identifying the names of the Class Members, their last known home addresses, Social
15 § Security numbers or, as applicable, other taxpayer identification number, their dates of employment
16 | and weeks worked during the Class Period.

17 Within ten (10) business days of receiving a Class List from Defendant, the Settlement
18 | Administrator will send Class Members, by first-class mail, at their last known address, the Court
19 approved Notice Packet, including notice of this Settlement and advising of the opportunity to opt
20 jout of the Settlement Class. The Notice Packet will include a calculation of the Class Member’s
21 | approximate sharc of the Net Scttlement Amount. Class Members will have forty-five (45) days from
22 Jthe date of mailing in which to postmark objections or requests for exclusion. Prior to the initial
23 I mailing, the Scttlement Administrator will check all Class Member addresses against the National
24 § Change of Address database and shall update any addresses before mailing. The Settiement
25 | Administrator will skip trace and re-mail all returned, undelivered mail within five (5) days of
26 | receiving notice that a Notice Packet was undeliverable. If a Class Member’s notice is re-mailed, the
27 | Class Member shall have fifteen (15) calendar days from the re-mailing, or forty-five (45) calendar

28 | days from the date of the initial mailing, whichever is later, in which to postmark objections or

10
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requests for exclusion. Class Members shall not be required to submit claim forms in order to receive
2 | a proportional share of the Net Scttlement Amount.
3 If the Notice Packet is returned with a forwarding address, the Settlement Administrator shall
4 | re-mail the Notice Packet to the forwarding address. With respect to those Class Members whose
5 | Notice Packet is returned to thc Settlement Administrator as undeliverable, the Settlement
6 | Administrator shall promptly attempt to obtain a valid mailing address by performing a skip trace or
7 j mass search on LexisNexis or comparable databases based on set criteria and, if another address is
8 || identified, shall mail the Notice Packet to the newly identified address. It is the intent of the parties
9 | that reasonable means be used to locate Class Members and that the Settlement Administrator be
t0 j given discretion to take steps in order to facilitate notice of the Settlement and delivery of the
I1 § Individual Settlement Payments to all Participating Class Members.
12 If the Notice Packet is re-mailed, the Scttlement Administrator will note for its own records
13 [ and notify Class Counsel and Defense Counsel of the date of each such re-mailing as part of a weekly
14 § status report provided to the Parties.
I5 In the event a Class Member’s Notice Packet remains undeliverable forty-five (45) calendar
16 j days after the Notice Packet was initially mailed, the Scttlement Administrator will not mail the Class
17 | Member’s Individual Settlement Payment. The Settlement Administrator will hold the Class
I8 | Member’s Individual Settlement Payment during the check cashing period on behalf of the Class
19 | Member. if at the conclusion of the check cashing period the Class Member’s Notice Packet and
20 ¢ Individual Settlement Payment remain undeliverable and/or unclaimed and uncashed, the Scttiement
21 I Administrator will distribute the funds from unclaimed/uncashed checks in accordance with the
22 | procedures set forth in Section 3.07(g) below.
23 No later than twenty (20) court days prior to the Final Fairness and Approval Hearing, the
24 § Settlement Administrator shall provide Defense Counsel and Class Counsel with a declaration
25 | attesting to completion of the notice process, including any attempts to obtain valid mailing addresses
26 || for and re-sending of any returned Notice Packets, as well as the number of valid requests for

27 jexclusion and objections that the Settiement Administrator received.

11
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Section 3.04: Responses to Notice

a. Class Member Disputes

If any Class Member disagrees with Defendant’s records as to his or her Qualifying
Workweeks during the Class Period as reflected in the Notice Packet, the Class Member shall set
forth in writing the Qualifying Workweeks he/she claims to have worked during the Class Period
and submit such writing to the Settlement Administrator by the Response Deadline, along with any
supporting documentation. The Notice will also provide a method for the Class Member to challenge

the employment data on which his or her Individual Settlement Payment is based. The Settlement

= - T 7. - S R

Administrator shall contact the Parties regarding the dispute and the Parties will work in good faith

[
=]

to resolve it. If the Parties are unabile to resolve the dispute, the Settlement Administrator will be the

fa—
-

final arbiter of the Qualifying Workweeks for each Class Member during the Class Period based on

—
38

the information provided to it.

e
a3

b. Requests for Exclusion from Class

et
o

In order for any Class Member to validly exclude himself or herself from the Class and this

o
wn

Settlement {i.e., to validly opt out), a written request for exclusion must be signed by the Class

—
(=2

Member or his or her authorized representative, and must be sent to the Settlement Administrator,

s
-3

postmarked no later than the Response Deadline (or fifteen (15) days after the Settlement

Administrator re-mails the Notice to the Class Member, whichever is later). PAGA Group Members

p
o0

may not exclude themselves from the PAGA settiement. The Notice Packet shall contain instructions

[ T
(== o

on how to validly exclude himself or herself from the Class and this Settlement (i.e., opt out),

5]
—

including the language to be used in a request for exclusion. The date of the initial mailing of the

b2
o

Notice Packet, and the date the signed request for exclusion was postmarked, shall be conclusively

tJ
e

determined according to the records of the Settlement Administrator. Any Class Member who timely

o]
-

and validly requests exclusion from the Class and this Settlement will not be entitled to any Individual

b2
o

Settlement Payment, will not be bound by the terms and conditions of this Agreement, and will not

e
=

have any right to object, appeal, or comment thereon.

Any Class Member who fails to timely submit a request for exclusion shall automatically be

- 2
= B |

deemed a Class Member whose rights and claims with respect to the issues raised in the Action are

12
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1 | determined by the Court’s Final Order Approving Settlement of Class Action, and by the other
2 frulings in the Action. Thus, said Class Member’s rights to pursue any claims covered by the Action
3 jand/or released in this Agreement will be extinguished,

c. Objections to Seftlement

For any Class Member to object to this Agreement, or any term of it, the person making the
objection must not submit a request for exclusion (i.e., must not opt out), and should send to the
Settlement Administrator, postmarked or faxed no later than the Response Deadline (or fifteen (15)

days after the Settlement Administrator re-mails the Notice to the Class Member, whichever is later),

0O N ON W

a written statement of the grounds of objection, signed by the objecting Class Member or his or her
10 J attorney, along with all supporting papers. The date of the initial mailing of the Notice Packet, and
I1 §the date the signed objection was postmarked, shall be conclusively determined according to the
12 frecords of the Settlement Administrator. The Settlement Administrator shall send any objections it
13 §receives to Defense Counsel and Class Counsel within three (3) business days of receipt, and said
14 | objections shall be filed with the Court as part of the Motion for Final Approval. Class Members may
15 {also appear at the final approval hearing to object. The Court retains final authority with respect to
16 { the consideration and admissibility of any Class Member objections,

17 d. Encouragement of Class Members

18 The Parties to this Agreement and the counsel representing such Parties shall not, directly or
19 { indirectly, through any person, encourage or solicit any Class Member to exclude him or herself from
20 [ this Settlement (opt out), or to object to it. However, Class Counsel may respond to inquiries from

21 § Class Members.

22 Section 3.05: Final Fairness and Approval Hearing
23 On the date set forth in the Order for Preliminary Approval and Notice Packet, a Final

24 | Fairness and Approval Hearing shall be held before the Court in order to (1) review this Agreement
25 {and determine whether the Court should give it final approval, and (2) consider any objections made
26 | and all responses by the Parties to such objections. At the Final Fairness and Approval Hearing, the
27 § Parties shall ask the Court to grant final approval to this Agreement and shall submit to the Court a

28 | Proposed Final Order Approving Settlement of Class Action.

13
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] Section 3.06: Settlement Payment Procedures

a, Seitlement Amount

In exchange for the Released Claims set forth in this Agreement, Defendant agrees to pay the

LS VS R &

Gross Settlement Amount in the amount of Six Hundred Sixty-Five Thousand Dollars ($665,000).

(%]

The Gross Settlement Amount includes all Individual Settlement Amounts to Participating Class
Members, all administration costs, Class Counsel’s attorney’s fees and costs, the LWDA Payment,
PAGA Settiement Amount, and the Incentive Payments.

By no later than 14 calendar days after the Effective Date, Defendant will fund the Gross

L= - " T

Settlement Amount, plus Defendant’s share of employer-side payroll taxes, as set forth herein, into
10 Ja QSF‘ established by the Settlement Administrator, either directly or by sending the funds to the
[l | Settlement Administer. The Settlement Administrator will use these funds to fund payment of the
12 § Individual Settlement Payments to Participating Class Members, Class Counsel’s attorneys’ fees and
13 § costs, the Incentive Awards, the LWDA Payment, the PAGA Settlement Amount, and the Settlement
14 § Administration Costs.

15 Within seven (7) calendar days after receiving Defendants’ final payment, funding the Gross
16 § Settlement Amount and associated employer payroll taxes in full, the Settlement Administrator will
§7 | pay the Individual Settlement Payments to Participating Class Members, Class Counsel’s attorneys’
18 { fees and costs, LWDA Payment, the PAGA Settlement Payments, the Incentive Awards, and
19 | employer and employee tax withholdings applicable to the Net Settlement Amount allocated to
20 fwages. Prior to this distribution, the Settlement Administrator will perform a search based on the

21 ¢ National Change of Address Database to update and correct for any known or identifiable address

22 [ changes.
23 b. Payment of Attorneys’ Fees and Costs
24 Class Counsel shall submit an application for an award of attorneys” fees of up to one-third

25 Jof the Gross Settlement Amount, which, based on the current Gross Settlement Amount, is Two
26 § Hundred Twenty-One Thousand Six Hundred Sixty-Six Dollars and Sixty-Six Cents {$221,666.66).
27 | Class Counsel shall submit an application for an award of costs not to exceed Twenty Thousand

28 § Dollars ($20,000.00). Such application for attorneys’ fees and costs shall be heard by the Court at

14
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I [ the Final Fairness and Approval Hearing. Defendant shall not object to or oppose any such

~

application which does not exceed these amounts, Class Counsel shall serve Defendant with copies
of all documents submitted in support of their application for an award of attorneys’ fees and costs.
Any attorneys’ fees and costs awarded to Class Counsel by the Court shall be paid from the

Gross Setticment Amount and shall not constitute payment to any Class Member(s). The attorneys’

(= S

fees and costs for Class Counsel approved by the Court shall encompass all work performed, costs,

=]

and cxpenses related to the investigation, prosecution, and settlement of the Action incurred through

8 fthe Effective Date. To the extent that the Court approves less than the amount of attorney’s fees
9 | and/or costs that Class Counscl requests, the difference between the requested and awarded amounts

10 || will be reallocated to the Net Scttlement Amount.

11 ¢. Payment of Settlement Administration Costs

12 The Settlement Administration Costs shall be paid out of the Gross Settlement Amount and
13 | shall not constitute payment to any Participating Class Member(s). The amount shall not exceed
14 § Seven Thousand Five Hundred Dollars ($7,500.00).

15 d. Payment of Incentive Award fo Named Plaintiffs

16 Subject to Court approval, the Named Plaintiffs shall each receive an Incentive Award of up

17 1o Ten Thousand Dollars ($10,000.00) each, the request for which Defendant will not object 1o or
18 f oppose. The Incentive Awards shall be paid out of the Gross Settlement Amount and shall not

19 § constitute payment to any Participating Class Member(s) other than Named Plaintiffs. To the extent

20 I that the Court approves less than the amount of incentive award that Class Counsel request, the

21 | difference between the requested and awarded amounts will be reallocated to the Net Settlement

22 | Amount.

23 Because it is the intent of the Parties that the Incentive Awards represent payment to Named

24 | Plaintiffs for their service to the Class Members, and not wages, the Scttlement Administrator will

25 { not withhold any taxes from the Incentive Awards. The Incentive Awards will be reported on a Form

26 1 1099, which the Settiement Administrator will provide to Named Plaintiffs and to the pertinent taxing

27 | authorities as required by law.

15
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] e. Payment to the Labor and Workforce Development Agency and PAGA
Group Members
In consideration of claims made under PAGA, Class Counsel will request that the Court

approve atlocation of Forty Thousand Dollars ($40,000.00) of the Gross Settlement Amount 1o these

L s T )

claims. Seventy-five percent (75%) of this payment will be paid to the California Labor and

(=%

Workforce Development Agency (“LWDA Payment™), and twenty-five percent (25%) will be

~3

included in the Net Settlement Amount for distribution to PAGA Group Members. Defendant will
8 | not oppose this request. The entire PAGA Settlement Amount, including the LWDA Payment, will
9 { be paid out of the Gross Settlement Amount. The PAGA Settlement Payment for the PAGA claims
10 | will be determined by dividing the amount reserved for PAGA penalties (less 75% to be paid to the
11  LWDA) by the total number of pay periods for all PAGA Group Members during the PAGA Period
2 fresulting in the PAGA Pay Period Value, and then multiplying the PAGA Pay Period Value by the
13 j number of pay periods worked by cach PAGA Group Member.
14 f. Payment of Individual Settiement Payments to Participating Class Members
15 The Parties agree that the Net Scttlement Amount shall be used to fund Individual Settiement
16 | Payments. The Parties agree that the Net Settlement Amount shall be divided between all
17 || Participating Class Membets in proportion to the number of individual Qualifying Workweeks for
18 | each Class Member. To calculate the minimum amount each Class Member will receive based on
19 { their individual Qualifying Workweeks, the Net Settlement Amount, less the alfocation for the PAGA
20 | Settlement Payment, will be divided by the total number of Qualitfying Workweeks by all Class
21 [ Members during the Class Period and then allocated on a pro rata basis. Qualifying Workweeks will
22 [ be rounded up 10 the next whole integer. Each Class Member’s approximate [ndividual Settlement
23 [ Payment amount will be included in his or her Notice Packet. After final approval by the Court, the
24 §Net Settlement Amount will be disbursed to Participating Class Members (those who did not exclude
25 fthemselves) on a pro rata basis based on the individual Qualifying Workweeks worked during the
26 { Class Period by each Participating Class Member.
27 Each Individual Settlement Payment will represent wages and penalties allocated using the

28 | following formula: 20% allocated to wages, and 80% allocated to penalties and interest. The amounts
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1 | paid as wages shall be subject to all tax withholdings customarily made from an employec’s wages
and all other authorized and required withholdings and shall be reported by W-2 forms. The

cmployer-side taxes will be paid separate from and in addition to the Gross Settlement Amount. The

S VS ¥

amounts paid as penalties and interest shall not be subject to any deductions or withholdings and

wn

shall be reported by IRS 1099 forms.
6 Participating Class Members and PAGA Group Members shall have 180 days from the date

-~

their Settlement Checks are dated to cash their Settlement Checks. Any checks that are not cashed
upon the expiration of that 180-day time period will be void, and the uncashed funds shall be paid to
9 | the California State Controller Unclaimed Property Fund in the name of the Class Member or PAGA
10 § Group Member for whom the funds are designated.
11 If a check is returncd to the Scttlement Administrator as undeliverable, the Settlement
12 | Administrator shall promptly attempt to obtain a valid mailing address by performing a skip trace or
[3 #a mass search on LexisNexis or a comparable database bascd on set criteria and, if another address
14 | is identified, the Settlement Administrator shall mail the check to the newly identificd address. If the
15 § Settlement Administrator is unable to obtain a valid mailing address through this process, the
16 § Settlement Administrator will tender the funds from the undeliverable checks to the State Controller
17 § Unclaimed Property Fund in the name of the Class Member or PAGA Group Member for whom the
18 § funds are designated.
{9 g. Default on Payment.
20 In the event Defendant fails to timely fund the Gross Settlement Amount, the Settlement
21 § Administrator will provide notice to Class Counsel and Defendant’s counsel within three (3) business
22 L days of the missed payment. Thercafter, Defendant will have seven (7) calendar days to cure the
23 I default and tender payment to the Settlement Administrator. In the event Defendant fails to cure the
24 § default within the times set forth herein, Named Plaintiffs may exccute on the Final Judgment and
25 | recover their reasonable atiorneys’ fecs and costs incurred to obtain payment from Defendant.
26 h. No Credit Toward Bencefit Plans.
27 The Individual Settflement Payments made to Participating Class Members under this

28 | Agreement, as well as any other payments made pursuant to this Agreement, will not be utilized to

17
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I fcalculate any additional benefits under any benefit plans to which any Class Members may be
2 | eligible, including, but not limited to: profit-sharing plans, bonus plans, 401(k) plans, stock purchase
3 § plans, vacation plans, sick leave plans, PTO plans, and any other benefit plan. Rather, it is the Parties’
4 }intention that this Agreement will not affect any rights, contributions, or amounts to which any Class

5 § Members may be entitled under any benefit plans.

6 ARTICLE 1V

7 LIMITATIONS ON USE OF THIS SETTLEMENT

g Section 4.01: No Admission

g Defendant disputes the allegations in the Action and disputes that, but for this Scttiement, a

10} Class should not have been certified in the Action. This Agreement is entered into solely for the
I} | purpose of settling highly disputed claims. Nothing in this Agreement is intended nor will be

12 § construed as an admission of liability or wrongdoing by Defendant.

13 Section 4.02; Nen-Evidentiary Use
14 Whether or not the Effective Date occurs, neither this Agreement, nor any of its terms, nor

15 | the Settlement itscif, will be: (a) construed as, offered, or admitted in evidence as, received as, or
16 | deemed to be evidence for any purpose adverse to Defendant or any other of the Released Parties,
17 | including but not limited to, evidence of a presumption, concession, indication, or admission by any
18 | of the Released Parties of any liability, fault, wrongdoing, omission, concession, or damage, or
19 [ (b) disclosed, referred to, or offered in evidence against any of the Released Parties in any further
20 I proceeding in the Action, except for the purposes of effectuating the Settfement pursuant to this
21 § Agreement or for Defendant to establish that a Class Member has resolved any of his or her claims

22 Jreleased through this Apreement.

23 Section 4.03: Nullification
24 The Parties have agreed to the certification of the Class encompassing all claims alleged in

25 § the Action for the sole purpose of effectuating this Agreement. If (a) the Court should for any reason
26 | fail to certify this Class for settlement, or (b) the Court should for any reason fail to approve this
27 §i Settlement, or (c) the Court should for any rcason fail to enter the Final Order, or (d) the Final Order

28 | is reversed, or declared or rendered void, or (¢) the Court should for any reason fail to dispose of the

18
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1 I Action in its entirety, then (i} this Agreement shatl be considered null and void; (ii) neither this
2 | Agreement nor any of the related negotiations or proceedings shall be of any force or effect; (iii) all
3 | Parties to this Agreement shall stand in the same position, without prejudice, as if the Agreement had
4 [ been neither entered into nor filed with the Court; and (iv) the fact that the Partics were willing to
5 B stipulate to class certification of all causes of action pled in the Action as part of the Settlement wil
6 fhave no bearing on, and will not be admissible in connection with, the issue of whether the Class
7 § should be certified by the Court in a non-scttlement context in this Action or any other action, and in
8 I any of those events, Defendant expressly reserves the right to opposc certification of the Class.

9 In the event of a timely appeal from the Final Order, the Final Order shall be stayed and the

10 | Gross Settlement Amount shall not be distributed pending the completion of the appeal.

11 ARTICLE V

i2 RELEASES

13 Section 5.01: Released Claims by Class Members

14 Subject to Defendant’s full payment of the Gross Settlement Amount, all Class Members who

15t do not validly opt out of the Settlement (“Participating Class Members™) shall be decmed to have
released their “Released Class Claims™ against the Released Parties which accrued during employment
in a non-exempt position in California during the Class Period. The Released Class Claims include all
claims under state, federal or local law, whether statutory, common law or administrative law, arising
out of or which could be pled based on the facts and the allegations set forth in the operative Complaints
21 {in the Action, including but not limited to claims for failure to pay wages, failure to pay wages at the
22 § regular rate and failure to pay overtime, failure to provide meal periods, failure to provide rest periods,
23 { failure to furnish accurate wage statements, failure to pay all wages earned, failure to maintain required
records, failure to timely pay carned wages upon termination or discharge, failure to reimburse business
expenses, and unfair competition premised on the claims set forth above. The Released Class Claims
include claims for relief including injunctive relief, punitive damages, liquidated damages, penalties of’

any nature, interest, fees, including fees under California Code of Civil Procedure section 1021.5, costs;

19
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I  and all other claims and allegations made or which could have been made in the Action based on the
facts and allegations pled in the operative Complaints which accrued during employment in a non-

exempt position in California during the Class Period.

BT O N0

Section 5.02: Released Ciaims by PAGA Group Members

Subject to Defendant’s full payment of the Gross Settlement Amount, and in addition to the
release of Released Class Claims against the Relcased Parties made by all Participating Class Members,
g {all PAGA Group Members shall be decemed to have released all claims under PAGA against the
10 f Released Parties which accrued during employment in a non-exempt position in Cafifornia during the
T pAGA Period, which include any and all known and unknown claims under PAGA against the
Released Parties that were or could have been pled based on the factual allegations of the operative
Complaint, including but not limited to claims seeking civil penalties for failure to pay overtime wages,
failure to pay wages at the correct regular rate, failure to provide meal periods, failure to provide rest
16 || periods, failure to furnish accurate wage statements, failure to pay all wages earned, failure to maintain
17 Il required records, failure to reimburse business expenses, and failure to timely pay eamed wages upon
18 || termination or discharge. This includes, but is not limited to, claims for civil penalties under PAGA
19 for violation of California Labor Code sections 201-203, 226, ef seq., 226.3, 226.7, 510, 512, 558,
1194, 2698, et seq., 2699, 2699.5, 2802, applicable Industrial Welfare Commission Wage Orders, and
California Code of Regulations, Title 8, Section 11040, Subdivisions 5(A)-(B). The Parties agree that
there is no statutory right for any PAGA Employee to opt out or otherwise exclude himself or herseil
34 { from the PAGA Payment and the associated release of claims and rights under PAGA.

25 Section 5.03: Named Plaintiffs’ Release of Unknown Claims

26 Subject to Defendant’s payment of the Gross Settlement Amount, Named Plaintiffs, in
27 [l addition to the Released Claims, waive, release, acquit, and forever discharge the Released Parties

28 { from any and all claims, demands, rights, liabilities, and/or causes, of any form whatsoever, arising

20
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I funder federal, state or local laws, rules, or regulations, whether known or unknown, unforeseen,
2 { unanticipated, unsuspected or latent, that have been or could have been asseried by Plaintiffs, or the
3 J heirs, successors and/or assigns of Plaintiffs, whether directly, indirectly, representatively,
4 |l derivatively or in any other capacity, against Defendant, or any of the other Relcased Parties, arising

5 jat any time through the date of their signatures hereto.

6 Plaintiffs also expressly waive all rights and benefits under the terms of scetion 1542 of the
7 § California Civil Code. Section 1542 reads as follows:
8 “A general release does not extend to claims that the creditor or releasing party does
not know or suspect to exist in his or her favor at the time of executing the release
9 and that, if known by him or her, would have materially affected his or her
{0 settiement with the debtor or released party.”
1 Notwithstanding the provisions of section 1542, and for the purpose of implementing a fuil

12 land complete release and discharge of all of their Released Claims, Plaintiffs expressly acknowledge
13 | that this Settlement is intended to include in its effect, without limitation, all Released Claims which
14 | Plaintiffs do not know or suspect to exist in their favor at the time of execution hereof, and that the

15 # Settlement contemplates the extinguishment of all such Released Claims

16 ARTICLE VI

17 MISCELLANEOQUS PROVISIONS

I8 Section 6.01: Amendments or Modification

19 The terms and provisions of this Agreement may be amended or modified only by an express

20 § written agreement that is signed by all the Parties (or their successors-in-interest) and their counsel.

21 Section 6.02: Assignment
22 None of the rights, commitments, or obligations recognized under this Agreement may be

23 | assigned by any Party, Class Member, Class Counsel, or Defense Counsel without the express written
24 | consent of cach other Party and their respective counsel. The representations, warranties, covenants,
25 [land agreements contained in this Agreement are for the sole benefit of the Partics under this

26 I Agreement and shall not be construed to confer any right or to avail any remedy to any other person.

21
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| Section 6.03: Governing Law

2 This Agreement shall be governcd, construed, and interpreted, and the rights of the Parties

3 kshall be determined, in accordance with the laws of the State of California, without regard to conflicts

4 ¥ of laws.
5 Section 6.04: Entire Agreement
6 This Agrecment, including the Exhibits referred to herein, which form an integral part hercof,

7 [ contains the entire understanding of the Parties with respect to the subject matter contained herein.
8 | In case of any conflict between text contained in Articles 1 through VI of this Agreement and text
9 Jcontained in the Exhibits to this Agreement, the former (ie, Articles I through VI) shall be
10 § controlling, unless the Exhibits are changed by or in responsce to a Court order. There are no
Il { restrictions, promises, representations, warrantics, covenants, or undertakings governing the subject
12 § matter of this Agreement other than those expressly set forth or referred to herein. This Agreement
13 | supersedes all prior agreements and understandings among the Parties with respect to the settlement
14 [ of the Action, including correspondence between Class Counsel and Defense Counsel and drafts of
15 || prior agreements or proposals.

16 Section 6.05: Waiver of Compliance

17 Any failure of any Party, Defense Counsel, or Class Counsel hereto to comply with any
18 | obligation, covenant, agreement, or condition set forth in this Agreement may be expressly waived
19 [ in writing, to the extent permitted under applicable law, by the Party or Parties and their respective
20 § counsel entitled to the benefit of such obligation, covenant, agrecment, or condition. A waiver or
21 { failure to insist upon strict compliance with any representation, warranty, covenant, agreement, ot
22 § condition shall not operate as a waiver of, or estoppel with respect to, any subsequent or other failure.

23 Section 6.06: Counterparts and Fax/PDF Signatures

24 This Agrecment, and any amendments hereto, may be executed in any number of counterparts
25 §and any Party and/or their respective counsel may cxecute any such counterpart, cach of which when
26 jexecuted and delivered shall be deemed to be an original. All counterparts taken together shall
27 j constitute one instrument. A fax, PDF, or DocuSign signature on this Agreement shall be as valid as

28 | an original signature.

22
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Section 6.07: Meet and Confer Regarding Disputes

Should any dispute arise among the Parties or their respective counsel regarding the
implementation or interpretation of this Agreement, a representative of Class Counsel and a
representative of Defense Counsel shall meet and confer in an attempt to resolve such disputes prior
to submitting such disputes to the Court.

Section 6.08: Agreement Binding on Successors

This Agreecment will be binding upon, and inure to the benefit of, the successors in interest
of each of the Parties.

Section 6.09: Cooperation in Drafting

The Parties have cooperated in the negotiation and preparaiion of this Agreement. This
Agreement will not be construed against any Party on the basis that the Party, or the Party’s counsel,
was the drafier or participated in the drafting of this Agreement.

Scction 6.10: Fair and Reasonable Settlement

The Parties believe that this Agreement reflects a fair, reasonable, and adequate settlement of
the Action and have arrived at this Agreement through arm’s-length negotiation and in the context
of adversarial litigation, taking into account all relevant factors, current and potential. The Partics
further belicve that the Settlement is and is consistent with public policy, and fully complies with
applicable law.

Section 6.11: Headings

The descriptive hcading of any section or paragraph of this Agreement is inserted for
convenience of reference only and does not constitute a part of this Agreement and shall not be
considered in interpreting this Agreement.

Section 6.12: Notice

Except as otherwise expressly provided in the Agreement, all notices, demands, and other

communications under this Agreement must be in writing and addressed as follows:

To Named Plaintiffs and the Class:
LAW OFFICES OF BUCHSBAUM & HAAG, LLP

Brent S. Buchsbaum
Laure]l N. Haag

23
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1 100 Oceangate, Suite 1200
Long Beach, California 90802
2 Telephone: (562) 733-2498
Fax: {562) 733-2498
3 E-mail: Brent@buchsbaumhaag.com
Laurel@buchsbaumhaag.com
4
Attorneys for Plaintiff DIAMOND WEATHERS
5
Daniel F. Gaines
6 daniel@gaineslawfirm.com
Alex P. Katofsky
7 alex@gaineslawfirm.com
Miriam [.. Schimmel
8 miriam{@gaineslawfirm.com
GAINES & GAINES, APLC
9 4550 E. Thousand Oaks Blvd., Suite 100
Westlake Village, California 91362
t0 Telephone: (818) 703-8985
Facsimile: (818) 703-8984
11
Attorneys for Plaintiff MILAD RAZANI
12
-and-
13
To Defendant:
14
Shannon B. Nakabayashi
(5 JACKSON LEWIS P.C.
50 California Street, 9th Floor
16 San Francisco, California 94111-4615
Telephone: (415)394-9400
17 Facsimile: (415)394-9401
8 E-mail: Shannon.Nakabavashi@jacksonlewis.com
Jamielee F. Martinez
19 JACKSON LEWIS P.C.
160 W. Santa Clara Street, Suite 400
20 San Jose, California 95113
Telephone: (408) 579-0404
21 Z-mail: Jamie Martinez@jacksonlewis.com
22 Section 6.13: Enforcement of Settlement and Continuing Court Jurisdiction
23 To the extent consistent with class action procedure, this Agreement shall be enforceable by
24 | the Court pursuant to California Code of Civil Procedure section 664.6 and California Rule of Court
25 [13.769(h) and as otherwise allowed by taw. The Final Order entered by the Court will not adjudicate
26 § the merits of the Action or the liability of the Parties resulting from the allegations of the Action. Its
27 { sole purpose is to adopt the terms of the Settlement and to retain jurisdiction over its enforcement.
28 | To that end, the Court shall retain continuing jurisdiction over this Action and over all Parties and
24
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b | Class Members, to the fullest extent to enforce and effectuate the terms and intent of this Agrecment.
2 | In the event that onc or more of the Parties institutes any legal action or other proceeding against any
3 J other Party or Parties to enforce the provisions of this Settlement, the successful Party or Parties will
4 | be eatitled to recover from the unsuccessful Party or Parties reasonable attorneys’ fees and costs,
5 }including expert witness fees incurred in connection with any enforcement actions.

Section 6.14: Mutual Full Ceoperation

The Parties agree fully to cooperate with each other to accomplish the terms of this

6

7

8 § Agrcement, including but not limited to the exccution of such documents, and the taking of such
9 | other action, as may reasonably be necessaty to implement the terms of this Agreement. The Parties
0 fto this Agreement shall use their best efforts, to effectuate and implement this Agreement and its
It | terms. In the event the Parties are unable to reach agreement on the form or content of any document
12 | needed to implement the Settlement, or on any supplemental provisions that may become necessary

13 || to effectuate the terms of the Settiement, the Parties agree to scek the assistance of the Court,

14 Section 6.15: Authorization to Act

15 Class Counsel warrants and represents that they are authorized by Named Plaintiffs, and
16 | Defense Counse]l warrants that they are authorized by Defendant, to take all appropriate action
17 j required to effectuate the terms of this Agreement, except for signing documents, including but not
18 flimited to this Agreement, that are required to be signed by the Parties themselves. Defendant
19 | represents and warrants that the individual executing this Agreement on its behalf has the full right,

20 | power, and authority to enter into this Agreement and to carry out the transactions contemplated

21 [ herein,
22 Section 6.16: No Reliance on Representations
23 The Parties have made such investigation of the facts and the law pertaining to the matters

24 | described herein and to this Agreement as they deem necessary, and have not relied, and do not rely,
25 } on any statement, promise, or representation of fact or law, made by any of the other Parties, or any
26 § of their agents, employees, attorneys, or representatives, with regard to any of their rights or asserted

27 | rights, or with regard to the advisability of entering into and executing this Agrecment, or with respect

25
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I to any other matters. No representations, warranties, or inducements, except as expressly set forth
2 { herein, have been made to any party concerning this Agreement.

3 Section 6.17: Escalator Provision

4 The Gross Settlement Amount was calculated with, and is premised on, the understanding

5 { that therc are 189 Class Members as of January 26, 2022, If the final number of Class Members

6 § during the Class Period is more than 10% greater than this figpure (i.e. if there are 209 or more Class

7 4 Members), Defendant shall (i} increase ihe Net Seftiement Amount on a proportional basis for each

8 || Class Member in excess of 209, or (ii) shorten the Class Period to end on the last daie on which the

9 [ aumber of Class Members does not exceed 209 members.

10 EXECUTION BY PARTIES AND COUNSEL
i The Parties and their counsel hereby execute this Agreement.
12
13| Dated: 9/2/2022 DIAMOND WEATHERS
DocuSigned by:

4 )

By: E,@::::unuau
IS Named Plaintiff
16 0670472022
17 Dated: MILLAD RAZANI

Mitod Eozoni
18 By:
19 Named Plaintiff
20
21
Dated: BG-IC, LLC

22

By:
23 {Signature)
24
25 (Printed Name)
26 -

(Title)
27
28
26
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10
i
i2
13
14
i5
16
17
18
19
20
21
22
23
24
25
26
27
28

to any other matters. No representations, warranties, or inducements, except as expressly set forth
herein, have been made to any party concerning this Agreement.

Section 6.17: Escalator Provision

The Gross Settiement Amount was calculated with, and is premised on, the understanding
that there are 189 Class Members as of January 26, 2022, If the final number of Class Members

during the Class Period is more than 10% greater than this figure {i.e. if there are 209 or more Class

Members), Defendant shall (i} increase the Net Settlement Amount on a proportional basis for each
Class Member in excess of 209. or (ii) shorten the Class Period to end on the last date on which the

number of Class Members does not exceed 209 members.

EXECUTION BY PARTIES AND COUNSEL

The Parties and their counsel hereby execute this Agreement.

6/2/2022 DIAMOND WEATHERS

DocuSigned by:

By: Q/E}Nummzmw

Named Plaintiff

Dated:

0q

06/04 /2022
Dated: - MILAD RAZANI

Milad Fozon

By:

Named Plaintiff

BG-IC, LLC

By: %%W

{Signature)

CA/: jjlﬁ'ﬂ'évf ﬁ— M“ 40[‘
(Printed Name)

< /O
(Title)

Dated:
e (/15 Re2
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APPROVED AS TO FORM ONLY:

LLAW OFFICES OF BUCHSBAUM &
HAAG, LLP

Executed on June 2, 2022 By:

BRENA BUCHSBAUM
Attorney for Plaintiff
DIAMOND WEATHERS

GAINES & GAINES, APLC

Executed on June 2, 2022 By: Dancl . (Facnea
DANIEL F. GAINES
ALEX P. KATOFSKY
EVAN S. GAINES
Attorneys for Plaintiff
MILAD RAZANI

JACKSON LEWIS P.C.

SHANNON B. NAKABAYASHI
JAMIELEE F. MARTINEZ
Attorneys for Defendant

BG-IC, L1.C

Executed on June 2, 2022 By:

4864-3611-7793, v. 3
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EXHIBIT A



SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

DIAMOND WEATHERS, individually, and as a | CASE NO: 21STCV07570
representative of other Aggrieved Employees,
Assigned to the Hon. Carolyn B. Kuhl, Dept. 12
Plaintiff,
NOTICE OF PENDENCY OF PROPOSED
v. CLASS ACTION SETTLEMENT AND
BG-1C, LLC, and DOES 1 through 250, FINAL HEARING
inclusive,
Defendants.

YOU MAY BE ENTITLED TO RECEIVE MONEY FROM A SETTLEMENT
PLEASE READ THIS NOTICE CAREFULLY. YOUR RIGHTS MAY BE AFFECTED.

A California court authorized this notice. This is not a solicitation from a lawyer.

» A settlement will provide $665,000 to pay claims to all individuals who worked for Defendant
BG-IC, LLC (*Defendant™) as a non-exempt employee in California at any time between February
25, 2017 and February 28, 2022.

o The settlement resolves a lawsuit alleging that Defendant failed to pay all wages due; pay wages
at the regular rate; pay overtime; provide compliant meal and rest periods or premium
compensation in lieu thereof; reimburse business expenses; maintain required records; timely issue
final wages upon separation of employment; and issue accurate and complete itemized wage
statements. The Settlement avoids costs and risks of continuing the lawsuit; pays money to
employees; and releases Defendant from liability from the claims asserted in this lawsuit.

e Lawyers for the employees will ask the Court to award them up to $221,666.66 as attorneys’ fees
and $20,000 as expenses for investigating the facts, litigating the case, and negotiating the
settlement. This will be paid from the settlement amount.




Do Nothing - | You do not need to take any action if you wish to receive your

e - | settlement payment. If the settlement is approved by the Court,
| you will automatically be mailed a settlement check at the address
on file with the Settlement Administrator. If your address has
| changed, you must notify the Settlement Administrator of your
new address. In exchange for the settlement payment, you will
release claims against the Defendant, as detailed below.

Exclude Yourself ' | To exclude yourself, you must send a written Request for
o | Exclusion to the Settlement Administrator by the applicable
i deadline, as detailed below. If you request exclusion, you may
receive no money from the Settlement. This is the only option
| that allows you to ever be part of any other lawsuit against
| Defendant about the legal claims that were brought in this case
except that PAGA Group Members may not exclude themselves
from the PAGA resolution herein.

Object B B | Write to the Settlement Administrator about why you don’t like
oo | the settlement by the applicable deadline, as detailed below, and/or
appear at the Final Approval Hearing to make an oral objection.

GotoaHearing | Ask to speak in Court about the fairness of the settlement, as
o detailed below.

WHY DID YOU RECEIVE THIS NOTICE?

This notice explains a proposed settlement of a class action lawsuit, and informs you of your legal
rights under that proposed settlement. You are receiving this notice because you may be a member of the
Class on whose behalf this class action lawsuit has been brought.

WHAT IS THIS LAWSUIT ABOUT?

On February 26, 2021, Plaintiff Diamond Weathers (“Plaintiff Weathers™), a former employee of
Defendant, filed this lawsuit. On March 3, 2021, Plaintiff Milad Razani (“Plaintiff Razani™)} (hereinafter,
Plaintiffs Weathers and Razani are collectively referred to as “Plaintiffs”), a former employee of
Defendant, filed a separate lawsuit The lawsuits allege violations of the California Labor Code and
California Business and Professions Code. The lawsuits seek to certify a class of all current and former
non-exempt employees of Defendant employed from February 25, 2017 through February 28, 2022
(“Class Period”) in California. Specifically, the lawsuit alleges that members of the Class were not paid
all wages due; were not paid wages at the regular rate of pay, were not paid overtime; were not provided
all compliant meal and rest periods or premium compensation in lieu thereof, were not reimburses business
expenses; were not timely issued final wages upon separation of employment; were not issued accurate
and complete itemized wage statements; and that Defendant did not maintain required records. The
Settlement seeks recovery of wages, damages, interest, statutory and civil penalties, restitution, attorneys’
fees, and costs. Defendant denies the allegations in the lawsuit and maintains that at all times it properly
paid its employees as required by California and federal law.The Court has not made a ruling on the merits
of the case.



The lawyers for the parties are:

Plaintifts’ Attorneys Defendant’s Attorneys

Attorneys for Plaintiff Weathers: Shannon B. Nakabayashi, Esq.
Jackson Lewis P.C.

Brent S. Buchsbaum, Esq. 50 California Street, 9th Floor

Laurel N. Haag, sq. San Francisco, CA 94111

Law Offices of Buchsbaum & Haag, LLLP

100 Oceangate, Suite 1200 Jamielee F. Martinez, Esq.

Long Beach, CA 90802 Jackson Lewis P.C.

Phone: (562) 733-2498 160 W, Santa Clara Street, Suite 400

San Jose, CA 95113
Attorneys for Plaintiff Razani:

Daniel F. Gaines, Esq.

Alex P. Katofsky, Esq.

Gaines & Gaines, APLC

4550 E. Thousand Oaks Blvd., Suite 100
Westlake Village, CA 91362

Phone: (866) 550-0855

SUMMARY OF THE SETTLEMENT

A, Why is there a Settlement?

The Court did not decide in favor of Plaintiffs or Defendant. Plaintiffs believe they would have
prevailed on their claims at a trial. Defendant does not believe that Plaintiffs would have won anything
from a trial. There has been no trial. Instead, both sides agreed to a settlement, which is memorialized in
the Joint Stipulation of Settlement (“Settlement Agreement” or “Stipulation of Settlement™), in order to
avoid the further costs, risks, and uncertainty of a trial. Plaintiffs and Plaintiffs’ Attorneys believe the
settlement is fair, reasonable, adequate, and in the best interests of all Class Members.

B. Who is in the Settlement Class?

The Settlement encompasses a class composed of all individuals who worked for Defendant BG-
IC, LLC as a non-exempt employee in California at any time between February 25, 2017 and February
28,2022.

C. What does the Settlement provide?

i Gross Settlement Amount.

The Settlement provides that Defendant will pay $665,000 (the “Gross Settlement Amount™) to
settle the lawsuit.
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2. Net Settlement Amount.

The “Net Settlement Amount” is the portion of the Gross Settlement Amount that will be available
for distribution to Class Members who do not submit timely and valid requests for exclusion in exchange
for the release of their class claims. The Net Settlement Amount is the Gross Settlement Amount less the
following amounts that will be requested at the Final Approval Hearing and are subject to comment or
objection by Participating Class Members. The Court will fix these amounts at the Final Approval
Hearing.

(a) Class Counsel’s Attorneys’ Fees in an amount set by the Court, not to exceed $221,666.66;

(b) Class Counsel’s Documented Litigation Costs/Expenses in an amount set by the Court, not
to exceed $20,000;

{c) Incentive Awards to the Class Representatives in an amount set by the Court, not to exceed
$10,000 each, for their service in the lawsuit;

{(d) Settlement Administration Costs which are currently estimated to not exceed $7,500, for
administering the settlement; and the

(¢} PAGA Settlement Amount in the total amount of $40,000 for the settlement of claims arising
under the California Private Attorneys General Act (“PAGA”) (the “PAGA Settlement Amount™).
Seventy-Five percent (75%), or $30,000, shall be paid to the California Labor and Workforce
Development Agency (“LLWDA™). The remaining Twenty-Five percent (25%), or $10,000, will
be distributed proportionately among all non-exempt employees who worked for Defendant in
California from December 10, 2019 through February 28, 2022 (“PAGA Group Members”)
(“PAGA Period”) based on their pay periods worked during the PAGA Period.

3, Individual Settlement Payments.

Your share of the Net Settlement Amount will be determined by the formula detailed in section E
below. Your Individual Settlement Payment includes your estimated share of the Net Settlement Amount
and, if eligible, includes your estimated share of the PAGA Settlement Amount (“Individual Settlement
Payment”).

D. What Are You Giving Up To Get A Payment Or Stay In The Class?

Upon the Effective Date, and subject to Defendant’s full payment of the Gross Settlement Amount,
Plaintiffs and all Participating Class Members will be deemed to have fully, finally, and forever released,
settled, compromised, relinquished, and discharged with respect to the Defendant and its present and
former parent companies, subsidiaries, divisions, concepts, related or affiliated companies, and its
shareholders, officers, directors, employees, agents, attorneys, insurers, successors and assigns, and any
other individual or entity that could be liable for any of the Released Claims (“Released Parties™), and
Defendant’s counsel of record in the Action, from any and all claims under state, federal or local law,
whether statutory, common law or administrative law, arising out of or which could be pled based on the
facts and the allegations set forth in the operative Complaints in the Action, including but not limited to
claims for failure to pay wages, failure to pay wages at the regular rate and failure to pay overtime, failure
to provide meal periods, failure to provide rest periods, failure to furnish accurate wage statements, failure
to pay all wages earned, failure to maintain required records, failure to timely pay earned wages upon
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termination or discharge, failure to reimburse business expenses, unfair competition premised on the
claims set forth above, claims for relief including injunctive relief, punitive damages, liquidated damages,
penalties of any nature, interest, fees, including fees under California Code of Civil Procedure section
1021.5, costs; and all other claims and allegations made or which could have been made in the Action
based on the facts and allegations pled in the operative Complaints (“Released Class Claims™) which
accrued during employment in a non-exempt position in California during the Class Period.

Upon the Effective Date, and subject to Defendant’s full payment of the Gross Settlement Amount,
and in addition to the release of Released Class Claims against the Released Parties made by all
Participating Class Members, Plaintiffs and all PAGA Group Members shall be deemed to have released
all claims under PAGA against the Released Parties which accrued during employment in a non-exempt
position in California during the PAGA Period, which include any and all known and unknown claims
under PAGA against the Released Parties that were or could have been pled based on the factual
allegations of the operative Complaint, including but not limited to claims seeking civil penalties for
failure to pay overtime wages, failure to pay wages at the correct regular rate, failure to provide meal
periods, failure to provide rest periods, failure to furnish accurate wage statements, failure to pay all wages
earned, failure to maintain required records, failure to reimburse business expenses, and failure to timely
pay earned wages upon termination or discharge. This includes, but is not limited to, claims for civil
penalties under PAGA for violation of California Labor Code sections 201-203, 226, et seq., 226.3, 226.7,
310,512, 558, 1194, 2698, et seq., 2699, 2699.5, 2802, applicable Industrial Welfare Commission Wage
Orders, and California Code of Regulations, Title 8, Section 11040, Subdivisions 5(A)-(B} (“Released
PAGA Claims”). The Parties agree that there is no statutory right for any PAGA Employee to opt out or
otherwise exclude himself or herself from the PAGA Payment and the associated release of claims and
rights under PAGA.

E. How Is My Share Of The Settlement Calculated?

Each participating Class Member (those who do not opt out of the Settlement) shall receive an
“Individual Settlement Payment,” which is distributable to each Class Member who participates in the
Settlement (i.e., who does not submit a valid request for exclusion form) and is a portion of the PAGA
Settlement Amount distributable to each PAGA Group Member, regardless of if they request exclusion
from the class settlement or not).

Individual Settlement Payment will be calculated and distributed to Participating Class Members
from the Net Settlement Amount on a pro rata basis, based on the Participating Class Members’ respective
number of Qualifying Workweeks during the Class Period. The Individual Settlement Payment will be
calculated and distributed to PAGA Group Members from the Net Settlement Amount on a pro rata basis,
based on the PAGA Group Members’ total number of pay periods for all PAGA Group Members during
the PAGA Period. Specific calculations of the Individual Settlement Payments will be made as follows:

To calculate the minimum amount each Class Member will receive based on their individual
Qualifying Workweeks, the Net Settlement Amount, less the allocation for the PAGA Settlement
Payment, will be divided by the total number of Qualifying Workweeks by all Class Members during the
Class Period and then allocated on a pro rata basis. Qualifying Workweeks will be rounded up to the next
whole integer. After final approval by the Court, the Net Settlement Amount will be disbursed to
Participating Class Members (those who did not exclude themselves) on a pro rata basis based on the
individual Qualifying Workweeks worked during the Class Period by each Participating Class Member.

The PAGA Settlement Payment for the PAGA claims will be determined by dividing the amount
reserved for PAGA penalties (less 75% to be paid to the LWDA) by the total number of pay periods for
all PAGA Group Members during the PAGA Period resulting in the PAGA Pay Period Value, and then
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multiplying the PAGA Pay Period Value by the number of pay periods worked by each PAGA Group
Mempber,

For tax purposes, each Individual Payment Amount will be apportioned (a) 20% as wages (reported
on an IRS Form W-2 and subject to applicable withholdings); and (b) 80% to interest and penalties
(reported on an IRS Form 1099). All Individual Payment Amounts paid to Class Members will be subject
to any applicable wage garnishments, liens, or other legally mandated treatment as required by law.

According to the records of Defendant, you worked | ] Qualifying Workweeks in
California from February 25, 2017 through February 28, 2022. Based on these Compensable
Workweeks worked, you are entitled to an Individual Settlement Payment of approximately
. ]- This amount is subject to change based on the final ruling of the Court.

Please be advised that the individual data above is presumed to be correct unless vou submit
documentation proving otherwise. If you disagree with the data, please submit an explanation and
evidence in support of your position to the Settlement Administrator no later than ==, 2022. Inthe

event of a dispute, the Settlement Administrator will resolve the challenge with input from the Defendant
and will make a final and binding determination without a hearing or right of appeal by you.

THE SETTLEMENT HEARING

The Court will conduct a final fairness hearing regarding the proposed settlement (the “Final
Settlement Hearing™)on ... _am., in the Courtroom of Judge Carolyn B. Kuh! of the Los
Angeles County Superlor Court, Department 12, located at 312 North Spring Street, Los Angeles, CA
90012. The Court will determine: (i) whether the settlement should be given the Court’s final approval as
fair, reasonable, adequate and in the best interests of the Settlement Class Members; (ii) whether the
Settlement Class Members should be bound by the terms of the settlement; (iii) the amount of the attorneys’
fees and costs to be awarded to Plaintiffs’ Attorneys; and {iv) the amount that should be awarded to
Plaintiffs as Incentive Awards. At the Final Settlement Hearing, the Court will hear all properly filed
objections, as well as arguments for and against the proposed settlement. You have a right to attend this
hearing, but you are not required to do so. You also have the right to hire an attorney to represent you, or
to enter an appearance and represent yourself,

WHAT ARE YOUR OPTIONS?

o OPTION1-DONOTHING AND PARTICIPATE IN THE SETTLEMENT

IF YOU TAKE NO ACTION IN RESPONSE TO THIS NOTICE, YOU WILL
AUTOMATICALLY RECEIVE YOUR SHARE OF THE SETTLEMENT IF IT IS APPROVED
BY THE COURT. YOU ARE NEVER REQUIRED TO GO TO COURT OR PAY ANYTHING
TO THE LAWYERS IN THIS CASE. If you move, you must update your address with the Settlement
Administrator. If you disagree with pre-printed data indicated in section E above, you must submit an
explanatlon and/or documentation to the Settlement Administrator to justify your position, postmarked no
later than . The Settlement Administrator’s address is [Settlement Administrator address].

o OPTION2-OBJECTTO THE SETTLEMENT

If you wish to remain a Settlement Class Member, but you object to the proposed settlement (or any of its
terms) and wish the Court to consider your objection at the Final Settlement Hearing, you may object to
the proposed settlement in writing. You may also appear at the Final Approval Hearing, either in person
or through an attorney at your own expense. All written objections must include the grounds of objection,
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be signed by the objecting Class Member or his or her attorney and include all supporting papers. Written
objections, supporting papers, and/or notices of intent to appear at the Final Approval Hearing must clearly
1dent11y the case name and number and be mailed to the Settlement Admnnstrator at [Settlement

idress]. Written objections must be postmarked no later than & L

e OPTION3 - EXCLUDE YOURSELF FROM THE SETTLEMENT

You have a right to exclude yourself (“opt out™) from the Settiement Class, but if you choose to do so,
you will not receive any benefits from the proposed settlement, except as stated below. You can opt out of
the Class by completely mailing a written Request for Exclusion statement to the Settlement Administrator
at the above-stated address, such that it is postmarked no later than .

To be effective, the written Request for Exclusion statement must:

(a) be signed by the Class Member;

(b) contain the name, address, telephone number, and the last four digits of the Social Security
Number of the Class Member requesting exclusion;

{(c) clearly state that the Class Member received the Notice, does not wish to participate in the
settlement, and wants to be excluded from the settlement;

(d) be returned by first class mail or equivalent to the Settlement Administrator at the address listed
below; and o
(e) be postmarked on or before -

There is no right for any Class Member to opt out or otherwise exclude himself or herself from the
Settlement of the PAGA claims in the Action.

ARE THERE MORE DETAILS ABOUT THE SETTLEMENT?

The above is a summary of the basic terms of the settlement. For the precise terms and conditions
of the settlement, you should review the detailed “Joint Stipulation of Settlement” which is on file with
the Clerk of the Court. The pleadings and other records in the Lawsuil may be examined at any time
during regular business hours at the Office of the Clerk of the Los Angeles County Superior Court, located
at 312 North Spring Street, Los Angeles, CA 90012.

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact the
Settlement Administrator at [address], [telephone number] or Gaines & Gaines, APLC, Counsel for the
Class, at (866) 550-0855.

PLEASE DO NOT TELEPHONE THE COURT FOR INFORMATION ABOUT THIS SETTLEMENT
OR THE CLAIMS PROCESS.

BY ORDER OF THE SUPERIOR COURT OF
THE STATE OF CALIFORNIA
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