


I, DANIEL F. GAINES, hereby declare and state as follows: 

2 I. I am an attorney duly admitted to the practice of law in the State of California. I am

3 a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Naomi Haqq ("Haqq" or 

4 "Plaintiff") and proposed Class Counsel in this action. I have personal knowledge of the facts set 

5 forth herein and if called as a witness to testify to them, I could and would do so competently. 

6 Education and Experience: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

2. I obtained my BS degree from the University California at Berkeley in 2003.

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law. At Virginia. I was

a member of the editorial board of the Virginia Tax Review. I was also the recipient of the Lacy 

Armour Scholarship. awarded to recognize academic excellence. At Virginia, I focused my 

studies on tax and real estate. I earned my JD and became a member of the California Bar in 2007. 

4. Since becoming a member of the Bar, and until his recent retirement, I practiced law

with my father, Kenneth, at Gaines & Gaines, APLC. Our practice specializes in litigation, with 

an emphasis in employment disputes like this one. Over 95% of my practice is devoted to complex 

employment litigation similar to the instant action. 

5. My firm has represented employees in complex employment matters such as this

18 one, with an emphasis in wage and hour issues. I have participated in and have been certified as 

19 class counsel in dozens of class action matters since my admission to the Bar. A list of the cases 

20 in which I have been appointed as class counsel is attached hereto as Exhibit A. 

21 Factual and Procedural Background: 

22 

23 

24 

25 

26 

27 

28 

6. On March 31, 2021, Plaintiff exhausted the pre-filing requirements of the Labor

Code Private Attorneys General Act of 2004 ("PAGA"). 

7. On or about June 9, 2021, Plaintiff initiated the Action by filing a Representative

Action Complaint for Penalties, pursuant to PAGA, on behalf of herself and all other aggrieved 

employees (the "Complaint"). The First Amended Complaint, attached to the Settlement 

Agreement as Exhibit B and which will be filed as part of the settlement approval process, asserts 

class and PAGA representative action claims against Defendant, all predicated on the facts alleged 

-1-

DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY 

APPROVAL OF CLASS ACTION SETTLEMENT AND 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

in the original operative Complaint, for: (I) Failure to Pay All Overtime Wages Due (Labor Code 

§§ 510 and 1194; FLSA 29 U.S.C. §§ 206 and 207); (2) Failure to Provide Rest Periods or

Compensation In Lieu Thereof (Labor Code § 226.7; !WC Wage Order 5-2001); (3) Failure to 

Provide Meal Periods or Compensation In Lieu Thereof (Labor Code§§ 226.7, 510, 512, and 

1194; !WC Wage Order 5-2001); (4) Knowing and Intentional Failure to Comply With Itemized 

Employee Wage Statement Provisions (Labor Code§ 226(a), (e)); (5) Failure to Pay Wages Due 

at Separation of Employment (Labor Code§§ 201-203); (6) Violation of Business and Professions 

Code § 17200; and (7) Penalties Pursuant to Labor Code § 2699(!) for Violations of Labor Code 

§§ 201, 202, 226(a), (e), 226.7, 510, 512, and 1194 and Pursuant to Labor Code§ 699(a) for

Violations of Labor Code§§ 226.3 and 558 (the "First Amended Complaint"). 

8. Defendant denies any liability or wrongdoing of any kind associated with the claims

alleged in the Action, and further denies that the Action is appropriate for class treatment for any 

purpose other than this settlement. Defendant contends that it has complied at all times with the 

California Labor Code, Industrial Welfare Commission Wage Orders, and all other applicable 

federal, state, and local laws and regulations. It is Defendant's position that, if this case were to 

be litigated, class certification would be inappropriate because Plaintiff is not an adequate class 

representative, Plaintiffs claims are not typical of putative class members, and individual issues 

predominate over class issues. The Action, the negotiation and execution of this Settlement 

Agreement, and all acts performed or documents executed pursuant to or in furtherance of the 

Settlement Agreement (i) shall not be used as an admission or evidence of wrongdoing on behalf 

of Defendant; (ii) shall not be an admission or evidence of fault on behalf of Defendant in any 

action before a civil, criminal, or administrative agency; and (iii) shall not be deemed to be, and 

may not be used as, an admission or evidence of the appropriateness of these or similar claims for 

class certification in the Action or with respect to any other proceeding. 

9. The Class Representative contends that Defendant violated the California Labor

Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for class 

certification. 
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Investigation and Settlement Discussions 

I 0. My colleagues and I have conducted a thorough investigation into the facts and law 

during the prosecution of this class action case, including the exchange of extensive formal and 

informal discovery and the review and verification of statistical data and other facts and 

information provided by Defendant. My colleagues and I have investigated the applicable law as 

applied to the facts discovered regarding the alleged claims of Plaintiff and potential defenses 

thereto, and the damages and other losses claimed by Plaintiff 

11. On February 28, 2022, following our exchange of information and documents

9 regarding the Settlement Class and the claims and defenses asserted by the Pm1ies, the Pm1ies 

10 engaged in arm's-length negotiations with the assistance of mediator Henry Bongiovi, Esq., 

11 through which we were able to reach the resolution of the Action set fo11h herein. 

12 Investigation and Settlement Discussions 
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12. Based on our independent investigation and evaluation, my colleagues and I are of

the opinion that settlement for the consideration and on the terms set forth in this Settlement 

Agreement is fair, reasonable, and adequate and is in the best interest of the Settlement Class in 

light of all known facts and circumstances, including the risk of significant delay, the risk the 

Settlement Class will not be certified by the Court, and the defenses asserted by Defendant. 

13. The Parties agree that the Settlement Class and its subclass described herein may be

ce11ified for settlement purposes only and that any motion for approval seeking, inter cilia, 

certification of the Settlement Class is for purposes of the settlement only. If for any reason the 

settlement is not approved, the certification will have no force or effect and will immediately be 

revoked. The Parties further agree that certification for purposes of the settlement is in no way an 

admission that class certification is proper under the more stringent standard applied for litigation 

and that evidence of this limited stipulation for settlement purposes only will not be admissible for 

any purpose in this or any other proceeding. 

14. The parties jointly prepared the Class and Representative Action Settlement

Agreement and Release of Claims ("Settlement Agreement", "Settlement", or "Slip."). A true and 

correct copy of the Settlement is attached hereto as Exhibit B. 
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15. My office created a comprehensive damage analysis using sampling information

obtained through informal discovery. This damage analysis reveals that the negotiated settlement 

falls within a realistic range of recovery on Class Members' claims. 

16. Plaintiff alleges that Defendant paid Plaintiff and Class Members bonuses and other

forms of wages that were not included in their regular rate of pay for purposes of computing the 

overtime rate, thereby denying them all ove1iime wages due in violation of Labor Code §§ 510, 

558 and 1194. Plaintiff earned a "Crisis Bonus" during COVID times. The Crisis Bonus was extra 

pay at the rate of $1 or $2 extra per hour worked. Plaintiff also earned these bonuses during pay 

periods where she also earned and worked overtime hours, but alleges that Defendant did not factor 

this bonus into Plaintiffs regular rate of pay when calculating her overtime rate. This claim, 

however, did not apply to all ( or even a majority of) Class members, and Defendant maintained 

numerous defenses to this claim, including that its bonuses were not non-discretionary payments 

and were therefore not required to be included in the regular rate of pay at all. Plaintiff calculates 

the damage liability for this claim at $9,480. 

17. Plaintiff further alleges that Defendant failed to permit or authorize Plaintiff and

Class Members to take timely and off-duty 30-minute meal periods for shifts greater than 5 hours 

in length. in violation of Labor Code§§ 226.7, 510,512,558 and 1194 and !WC Wage Order 5-

2001. Labor Code § 512 provides that employers (like Defendant) may not employ an employee 

for a work period of more than 5 hours without providing a 30-minute meal period starting no later 

than the end of the 5th hour. Plaintiff alleges that Class Members were routinely unable to take a 

proper meal break when they worked shifts in excess of 5 hours in duration and a second meal 

break when they worked shifts in excess of 10 hours in duration. When they were able to take a 

meal period, they would typically be required to work through it also depriving them of all wages 

due. 

18. Based on an analysis of a wage and time data provided by Defendant through

informal discovery, Plaintiff has ascertained a meal period violation rate of 16.4% among all shifts 

worked during the Class Period, and 35.2% of all pay periods during the PAGA Period exhibited 

some form of meal period violation. Plaintiff calculates Defendant's meal period damages liability 
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at $558,436. Notwithstanding its maximum potential value, this claim required a discount for 

settlement purposes. Defendant argued that this claim could not be certified because of 

individualized issues and manageability concerns, particularly relating to its defense of waiver. It 

argued that all employees were offered meal breaks and contends it uniformly applies a legally 

complaint policy in practice. The compromised settlement amount recognizes these risks. 

19. Plaintiff also contends that Defendant failed to provide Plaintiff and Class Members

with legally compliant rest periods, or premium wages of one hour's pay in lieu thereof, as required 

by Labor Code §§ 226.7 and 558 and Wage Order 5-2001. Plaintiff alleges that Class Members 

were simply too busy to take their rest periods and would be required to work through them. She 

also contends that Defendant's illegal policy and practice requiring Class Members to remain on 

company premises during rest periods resulted in impermissible on-duty rest periods subject to 

employer control, as forbidden by Augustus v. ABM Security Services, Inc. (2016) 5 Cal. 5th 257, 

which held that the rest period requirement "obligates employers to pennit and authorizes 

employees to take off-duty rest periods. That is, during rest periods employers must relieve 

employees of all duties and relinquish control over how employees spend their time." Id. at 269 

( emphasis added). 

20. If Plaintiff could certify a class on this claim and establish that 25% of rest breaks

were not properly provided, Defendant's rest period damage liability totals $708,000. Like 

Plaintiffs other claims, this claim required a discount for settlement purposes. Defendant argued 

that this claim could not be certified because of individualized issues and manageability concerns, 

particularly relating to its defense of waiver. It argued that employees were not forbidden from 

leaving the work premises, and even if they were, such a practice does not violate California law. 

It argued that all employees were offered rest breaks and contends it uniformly applies a legally 

complaint policy in practice. The compromised settlement amount recognizes these risks. 

21. Plaintiff alleges that Defendant failed to issue Plaintiff and Class Members

accurately itemized wage statements, failed to pay waiting time penalties, and owes PAGA civil 

penalties, all derivative of the claims alleged above. These penalty claims would total up to 

approximately $4,727,833 but required a substantial discount for settlement purposes because they 
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are wholly derivative of the underlying unpaid wage claims (i.e. if Plaintiff did not prevail on her 

underlying overtime, meal and rest period claims, she would not prevail on these penalty claims), 

they are subject to independent defenses of their own (including proof of injury and/or willfulness), 

and they are subject to reduction in the Court's discretion. Plaintiff believed it was unlikely that 

the Court would entertain an award of penalties which was substantial compared to the amount of 

the unpaid wages sought. As such, these claims required a compromise to resolve at this juncture 

of the litigation. 

22. The discount negotiated for settlement here is a reasonable compromise, particularly

considering that the risk of obtaining class certification on all or any of Plaintiffs claims involves 

a 50% or higher hurdle, especially with respect to the meal and rest period claims, to which 

Defendant maintains strong arguments to defeat class certification (in addition to multiple defenses 

on the merits of the claims). Class certification is a substantial risk in any class action case. Here, 

while Plaintiff maintains that the requirements of class certification are met, Defendant proffers 

various arguments why class treatment is not appropriate, including but not limited to that 

individualized inquires among class members predominate over common ones. If Defendant was 

to defeat Plaintiffs class certification motion, there would be no class wide relief whatsoever, and 

most class members would likely not file individual claims. 

23. Plaintiff also faced the risk of a loss on the merits on her claims. It is very possible

that the Court would agree with Defendant's position that its meal and rest period policies and 

practices complied with the requirements of California law or could not be certified. In such a 

case, the value of the majority of Plaintiff's claims would be zero. 

24. Finally, Plaintiff faced the risk that she would not obtain a maxmmm

damage/penalty award on all (or any of) her claims. For example, Plaintiff seeks discretionary 

penalties pursuant to the PAGA. Even if Plaintiff did prevail on these claims, it is possible that 

the Court would not impose all penalties pursuant to its discretionary power to reduce them. 

25. Defendant strongly contends that its policies and practices do not violate any laws.

It contends that it properly provided for all meal and rest periods and fully compensated its 
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employees for all time worked. It further contends that the wage statements it provides to its 

employees are fully compliant with California law. 

26. When the costs and risks of non-certification and loss on the merits are considered,

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one. 

27. The settlement for each Class Member is fair, reasonable and adequate, given the

inherent risk of litigation, the risk relative to class certification and the costs of pursuing such 

litigation. The settlement shall finally resolve all claims of the Class Members as alleged in the 

Action. 

Class Certification Requirements: 

28. To date, no class has been ce1iified. The Stipulation of Settlement contains a

provision pursuant to which we stipulate to the Court's provisional certification of the 

approximately 1,400-member Settlement Class, but do so for purposes of this settlement only. 

29. In this case, the Class Members are identifiable from Defendant's employment and

payroll records. Further, the Settlement Class is sufficiently numerous to warrant ce1iification. 

According to Defendant's records, the Class comprises approximately 1,400 employees and the 

FLSA Settlement Subclass comprises more than 500 employees. 

30. The Class Members' claims all stem from a common source: members of the

Settlement Class allege that Defendant violated the same Labor Code provisions in connection 

with their employment. All members of the Class, including the FLSA Settlement Subclass, seek 

the same relief under the same laws (related to unpaid overtime wages due under California and 

federal law, unpaid meal and rest period premiums under California law, inaccurate or incomplete 

wage statements under California law, failure to timely pay wages due upon separation under 

California law, and derivative claims). Under these circumstances, the commonality requirement 

is satisfied for purposes of certifying the Settlement Class and its subclass for settlement purposes. 

31. In this case, named Plaintiff and proposed Class Representative Naomi Haqq is a

former non-exempt employee who worked for Defendant in the State of California during the 

Class and FLSA Settlement Subclass Periods. She contends that Defendant failed to pay all 

overtime wages due, failed to provide meal and rest periods, failed to comply with itemized 
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employee wage statement provisions, and failed to timely pay wages at the separation of 

employment, in violation of Labor Code §§ 201-203, 226(a), 226.3, 226.7, 510, 512, 558, 1194, 

2698, and 2699, among other Labor Code provisions, as well as FLSA 29 U.S.C. §§ 206 and 207. 

She has the same claims as those that the members of the Settlement Class and Subclass would 

reasonably be expected to bring based on the course of conduct alleged herein. 

32. Plaintiff has also demonstrated that she will aggressively and competently assert the

interests of the proposed Settlement Class; she has taken an active role in this litigation and has no 

apparent conflicts with other class members. 

33. Plaintiff, represented by separate counsel, has independently resolved termination-

10 related claims she asserted against Defendant for a confidential sum, which is separate from the 

11 class settlement payment detailed herein. 

12 Settlement of Claims Pursuant to Labor Code§ 2699 et seq. (PAGA) 

13 34. Concurrently with the filing of this Motion, my office is transmitting the Settlement

14 Agreement ( and these approval documents) to the L WDA, in comp! iance with Labor Code § 

15 2699(1)(2). 

16 I declare, under penalty of perjury, under the laws of the State of Califoria, that the 

17 

n

foregoing is true and correct. Executed this 5th day of May, 2022 at Calabasas, California. 

18 
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DANIEL F. GAINES 
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