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Galen T. Shimoda (Cal. State Bar No. 226752) 
Justin P. Rodriguez (Cal. State Bar No. 278275) 
Shimoda & Rodriguez Law, PC 
9401 East Stockton Blvd., Suite 120 
Elk Grove, CA 95624 
Telephone: (916) 525-0716 
Facsimile: (916) 760-3733 
 
Attorneys for Plaintiff, RITA ELSALAYMEH,  
individually and on behalf of similarly situated employees 
 
 
 
 

SUPERIOR COURT OF CALIFORNIA 
 

FOR THE COUNTY OF SUTTER 
 
 

RITA ELSALAYMEH, individually and on 
behalf of all other similarly situated employees,  
 

                          Plaintiff, 
 

 vs. 
 

TRI-COUNTY RESPITE CARE SERVICE, a 
California Corporation; JOY M. SCOTT, an 
Individual; and DOES 1 through 100, inclusive, 

 
                          Defendants. 
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DECLARATION OF LINDSAY KLINE 

I, LINDSAY KLINE, hereby declare: 

1.  I am employed as a Project Manager by Simpluris, Inc. (“Simpluris”), the claims 

administrator in the above-entitled action.  Our Corporate Office address is 3194-C Airport Loop Dr., 

Costa Mesa, CA 92626. My telephone number is (714) 640-5635.  I am over twenty-one years of age 

and authorized to make this declaration on behalf of Simpluris and myself. 

2.  Simpluris is a Class Action Settlement Administration company located in Costa Mesa, 

California. It was founded by individuals who have each managed hundreds of settlements, along with 

professionals in the areas of Software Development, Third-Party Claims Administration, Mail-House 

Operations, and Call Center Support Management. 

3.  Simpluris was approved by Counsel for Rita Elsalaymeh, (“Plaintiff”), and Tri-County 

Respite Care Service and Joy M. Scott (“Defendants”), (collectively the “Parties”), to provide 

settlement administration services in the Rita Elsalaymeh v. Tri-County Respite Care Service et. al case 

(“Settlement”).  In this capacity, Simpluris was charged with (a) establishing and maintaining a related 

settlement fund account; (b) establishing and maintaining a calendar of administrative deadlines and 

responsibilities; (c) processing and mailing payments to the Plaintiffs, Class Counsel and Class 

Members; (d) printing and mailing the Notice of Proposed Class Action and PAGA Settlement, and 

Hearing Date for Final Court Approval of Settlement to Class Members; (e) receiving and validating 

Requests for Exclusion, Objections or Disputes of Workweeks submitted by Class Members; (f) 

calculating Employer Payroll Taxes and providing appropriate forms and calculations to Defendants; 

(g) mailing settlement checks, (h) providing counsel with weekly reports; and (i) other tasks as the 

Parties mutually agree or the Court orders Simpluris to perform.  

TOLL FREE TELEPHONE HELPLINE 

4.  A toll-free telephone number was included in the Notice of Proposed Class Action and 

PAGA Settlement, and Hearing Date for Final Court Approval of Settlement for the purpose of 

allowing the Class Members to call Simpluris and to make inquiries regarding the Settlement. The 

system is accessible 24 hours a day, 7 days a week, and will remain in operation throughout the 

settlement process.  Callers have the option to speak with a live call center representative during normal 
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business hours or to leave a message and receive a return call during non-business hours.  Spanish-

speaking representatives are available during normal business hours. The toll-free telephone number 

included in the Notice of Proposed Class Action and PAGA Settlement, and Hearing Date for Final 

Court Approval of Settlement was (888) 369-3780 and was live on March 17, 2022. 

NOTIFICATION TO THE CLASS 

5. On February 17, 2022, Simpluris received the Court-approved Notice of Proposed Class 

Action and PAGA Settlement, and Hearing Date for Final Court Approval of Settlement (hereafter 

“Notice”). The Notice advised Class Members of their right to request exclusion from the Settlement, 

object to the Settlement, dispute workweeks, do nothing, and the implications of each such action.  The 

Notice advised Class Members of applicable deadlines and other events, including the Final Approval 

Hearing, and how Class Members could obtain additional information.  

6.  On February 25, 2022, Defense Counsel provided Simpluris with a mailing list (“Class 

List”) containing Class Members’ names, most recent mailing address, Social Security numbers and 

dates of employment for each Class Member during the Class Period. The Class List contained data for 

two hundred and six (206) Class Members.  

7.  The mailing addresses contained in the Class List were processed and updated utilizing 

the National Change of Address Database (“NCOA”) maintained by the U.S. Postal Service. The 

NCOA contains requested changes of address filed with the U.S. Postal Service. In the event that any 

individual had filed a U.S. Postal Service change of address request, the address listed with the NCOA 

would be utilized in connection with the mailing of the Notice. Simpluris was able to locate twenty six 

(26) updated addresses using NCOA prior to the mailing of the Notice.  

8.  On March 17, 2022, Notice was mailed to two hundred and six (206) Class Members 

with addresses contained in the Class List via First Class mail or updated via the NCOA search. A copy 

of the Notice is attached hereto as Exhibit A. 

9. A total of ten (10) Notices were returned to Simpluris. Of these, none (0) were returned 

with a forwarding address. If a Class Member’s Notice was returned by the USPS as undeliverable and 

without a forwarding address, Simpluris performed an advanced address search (i.e. skip trace) on all of 

these addresses by using Accurint, a reputable research tool owned by Lexis-Nexis.  Simpluris used the 
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Class Member’s name and previous address to locate a current address.  Through the advanced address 

searches, Simpluris was able to locate nine (9) updated addresses and Simpluris promptly mailed a 

Notice to those updated addresses. Ultimately, there was only one (1) Notice that was undeliverable.  

REQUESTS FOR EXCLUSION, OBJECTIONS AND DISPUTES 

10.  The deadline for Class Members to submit a Request for Exclusion, Object to the 

Settlement or Dispute work weeks was May 2, 2022.  

11. As of this date, Simpluris has received one (1) Request for Exclusion from Class 

Member, Allison A. Gregory.  

12. As of this date, Simpluris has not received any Objections to the Settlement from Class 

Members. 

13. As of this date, Simpluris has not received any Disputes regarding work weeks from 

Class Members. 

CLASS MEMBER AWARDS 

14. As of this date, there are two hundred and six (206) Class Members who will be paid 

their portion of the Net Settlement Fund. This number includes the Class Member who requested 

exclusion as they will still receive their portion of the PAGA payment.  

15. The Net Settlement Fund of $155,415.27 available to pay Class Members was 

determined by subtracting the Class Counsel’s Fees ($105,000.00), Class Counsel’s Litigation Costs 

($12,084.73), Named Plaintiff’s Service Award ($15,000.00), PAGA LWDA payment ($7,500.00), and 

the Administration Costs ($5,000.00) from the Maximum Settlement Amount ($300,000.00). 

16. The average estimated payment is $754.44 and the highest estimated payment is 

$2,111.36. 

ADMINISTRATION COSTS 

17. Simpluris’ total costs for services in connection with the administration of this 

Settlement, including fees incurred and anticipated future costs for completion of the administration, are 

$5,000.00. Simpluris’ work in connection with this matter will continue with the calculation of the 

settlement checks, issuance and mailing of those settlement checks, etc., and to do the necessary tax 

reporting on such payments.   



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 4  

DECLARATION OF LINDSAY KLINE REGARDING NOTICE AND SETTLEMENT ADMINISTRATION 

 
 

 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct.  Executed this 12th day of May 2022, in Costa Mesa, CA.  

 

 

Lindsay Kline 
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NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 

Questions? Call: (888)-369-3780 
«Barcode» 

«BarcodeString»          SIMID  «SIMID» 

CALIFORNIA SUPERIOR COURT FOR THE COUNTY OF SUTTER 

Elsalaymeh v. Tri-County Respite Care Service, et al., CVCS21-0000579 

NOTICE OF PROPOSED CLASS ACTION AND PAGA SETTLEMENT, AND HEARING DATE FOR 
FINAL COURT APPROVAL OF SETTLEMENT 

 
 

 

 

 
 
SIMID «SIMID»  

«Notice_Encoded» 

«IMbFullBarcodeEncoded» 
 

«FirstName» «LastName» «BusinessName» 

«Address1» «Address2» 

«City», «State»  «Zip»-«ZipDPC3» 
 

 

ATTENTION:  All non-exempt employees who have or continue to work for Defendants in California from 

April 7, 2017, to November 29, 2021 (the “Class Members”). 

PLEASE READ THIS NOTICE CAREFULLY.  THIS NOTICE RELATES TO A PROPOSED 

SETTLEMENT OF CLASS ACTION LITIGATION AND POTENTIAL DISBURSEMENT OF 

SETTLEMENT FUNDS TO YOU. IF YOU ARE A CLASS MEMBER, IT CONTAINS IMPORTANT 

INFORMATION ABOUT YOUR RIGHT TO PARTICIPATE OR TO OPT OUT OF THE 

SETTLEMENT ACCORDING TO THE PROCEDURES DESCRIBED BELOW. 

Pursuant to an order from the Sutter County Superior Court (“Court”) granting preliminary approval of 

this class action settlement, entered on February 14, 2022, you are receiving notice of a proposed class action 

settlement between Plaintiff Rita Elsalaymeh (“Plaintiff” or “Class Representative”), and Defendants Tri-County 

Respite Care Service and Joy Scott (“Defendants”) on behalf of Class Members as defined above.  You are 

receiving this notice because Defendants’ records indicate you fall within the definition of “Class Member.”  

Defendants’ records also indicate that you worked «MERGED_WW» workweeks during the applicable Class 

Period (as defined below), which means your share of the settlement proceeds is estimated to be 

«MERGED_EstSettAmnt_CALC».  Your actual share of the settlement proceeds will vary depending on the total 

number of Class Members that choose to participate, and the resolution of any workweek disputes as described 

in this notice.   

The terms of the Agreement and a description of the case are identified in this notice.  Pursuant to the 

Court’s order, YOU ARE HEREBY NOTIFIED AS FOLLOWS: 

I. BACKGROUND OF THE CASE 

On April 7, 2021, Plaintiff, a former employee, filed a Complaint against Defendants in the California 

Superior Court for the County of Sutter on behalf of herself and Class Members. The term “Action” means this 

putative class action pending in the Superior Court of California for the County of Sutter, Case No. CVCS21-

0000579.  The Class Period is from April 7, 2017, to November 29, 2021 (the “Class Period”). 

In the Action, Plaintiff sought to obtain unpaid wages, interest, statutory penalties, civil penalties, fees, 

and costs on behalf of herself and Class Members.  Plaintiff alleged that Defendants violated California law by 

1) violating Labor Code §§ 510, 1194; IWC Wage Order 5, 15 § 3 (Failure to Pay Overtime Wages); 2) violating 

Labor Code §§ 1194, 1197.1; IWC Wage Order Nos. 5, 15 § 4 (Failure to Pay Minimum Wages); 3) violating 

Labor Code §§ 226.7, 512 and Wage Order Nos. 5, 15 §§ 11(A) and 11(B) (Failure to Provide Meal Periods or 
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Pay Premiums in Lieu Thereof); 4) violating Labor Code § 226.7 and Wage Order Nos. 5, 15 § 12(A) (Failure to 

Provide Rest Periods or Pay Premiums in Lieu Thereof); 5) violating Labor Code §§ 226, 226.3 (Failure to Provide 

Accurate Wage Statements); 6) violating Labor Code §§ 201-203, 256 (Failure to Pay Final Wages); 7) violating 

Labor Code § 2802 (Failure to Pay Reimbursements for Expenses); 8) violating Labor Code §§ 558, 558.1 

(Provisions Regulating Hours and Days of Work in Any Industrial Welfare Commission Order); 9) violating 

Labor Code §§ 226.3, 1174 (Failure to Maintain Accurate Records); 10) violating Labor Code §§ 246, 246.5, 

248.5 (Failure to Provide Paid Sick Leave); 11) violating Business and Professions Code §§ 17200, et seq., (Unfair 

Competition); and 12) violating Labor Code §§ 2698, et seq., (PAGA Claims). Defendants have denied all of 

Plaintiff’s allegations.  The Action has been actively litigated.  There have been on-going investigations, and there 

has been an exchange of extensive documentation and information.  Furthermore, the Parties have participated in 

a full day mediation facilitated by a neutral third party.  Based upon the negotiations, and all known facts and 

circumstances, including the various risks and uncertainties related to legal actions, the Parties reached a class-

wide Settlement.  By settling, the Parties will avoid the risks associated with a lengthy litigation process.  Despite 

agreeing to and supporting the Agreement, Defendants continue to deny all allegations and claims.  Defendantss 

have entered into this settlement to fully, finally, and forever resolve this Action, based on the terms set forth in 

the Agreement, in order to avoid the burden and expense associated with ongoing litigation.  

The Parties have entered into a Joint Stipulation of Regarding Class Action PAGA Settlement and Release 

(“Agreement”), which has been preliminarily approved by the Court. The Agreement applies to any and all Class 

Members as defined above.  “Class Member” does not include persons who submit a valid request to opt out (as 

explained below).  If you are a Class Member, you have the opportunity to participate in the settlement, or to 

exclude yourself (“opt out”) from the settlement.  This notice is to advise you of how you can either participate 

in the settlement or be excluded from the settlement.   

II.  SUMMARY OF THE PROPOSED SETTLEMENT 

A. The Amount of the Settlement 

Under the terms of the Agreement, Defendants agree to pay a total sum of Three Hundred Thousand 

Dollars ($300,000) (“Gross Settlement Amount”).  Deducted from this Gross Settlement Amount will be sums 

approved by the Court for attorneys’ fees not to exceed 35% of the Gross Settlement Amount which equals 

$105,000, attorneys’ costs not to exceed $15,000, Claims Administrator Costs estimated not to exceed $7,500, 

Class Representative’s Enhancement Payment of $15,000, and $10,000 for alleged PAGA penalties (the “PAGA 

Payment”), which will result in a “Net Settlement Amount” for distribution to all Class Members.  Any employer 

side taxes attributable to payments allocated as wages will be paid by Defendants in addition to the Gross 

Settlement Amount. As explained further below, the amount of each Class Member’s share of the Net Settlement 

Amount will depend on the number of weeks worked by participating Class Members during the Class Period.  

Of the $10,000 allocated to resolving the PAGA claims, 75% of the PAGA Payment will be paid to the State of 

California Labor and Workforce Development Agency and 25% of the PAGA Payment will be divided among 

Aggrieved Employees, which are defined as all non-exempt employees have or continue to work for Defendants 

in California from March 29, 2020, to November 29, 2021. 

The number of weeks you worked during the Class Period and your estimated share of the Net Settlement 

Amount and PAGA Payment (“Claim Amount”) is stated on the first page of this notice.  The actual amount 

received may be more or less than the amount stated depending on the actual number of weeks worked by 

participating Class Members, the resolution of any disputes regarding workweeks, and on the distributions finally 

approved and allocated by the Court.  However, whether Class Members opt out will have no effect on Aggrieved 

Employees’ allocations for the PAGA claims. 
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B. Claim Amounts and Allocation Between Class Members and Aggrieved Employees 

Defendants will pay Claim Amounts through the Claims Administrator, as described below, to each Class 

Member who does not opt out of the settlement and to Aggrieved Employees.  All Claim Amounts will be subject 

to appropriate taxation.  The Parties have agreed, based on the allegations in the Action that all Claim Amounts 

payable to eligible Class Members will be allocated from the Net Settlement Amount and paid as two-thirds for 

disputed interest, statutory penalties, and other non-wage damages for which IRS Forms 1099-MISC will issue 

and one-third for disputed wages for which IRS Forms W-2 will issue.  The PAGA Payment to Aggrieved 

employees will be paid as 100% for civil penalties. 

Payment to Class Members who do not opt out and Aggrieved Employees will not require the submission 

of a claim form.  Each Class Member’s share will be determined by dividing their total weeks worked within the 

Class Period by the total weeks worked by all Class Members within the Class Period.  That fraction will then be 

multiplied by the Net Settlement Amount to arrive at the Class Member’s individual share of the Net Settlement 

Amount.  Each Aggrieved Employee’s share of the 25% portion of the PAGA Payment will be determined by 

dividing their total weeks worked within the PAGA Claim Period by the total weeks worked by all Aggrieved 

Employees within the PAGA Claim Period.   That fraction will then be multiplied by the 25% portion of the 

PAGA Payment to arrive at the Aggrieved Employee’s individual share.  Receipt of the Claim Amounts will not 

entitle any Class Member or Aggrieved Employee to additional compensation or benefits under any 

compensation, retirement or benefit plan or agreement in place during the period covered by the Settlement. 

C. Calculations to Be Based on Defendants’ Records and Resolution of Workweek Disputes 

For each Class Member, the amount payable will be calculated by the Claims Administrator from 

Defendants’ records. Defendants’ records will be presumed correct unless evidence to the contrary is provided to 

the Claims Administrator.  Defendants’ records and any additional evidence will be reviewed by the Claims 

Administrator in the event of a dispute about the number of workweeks worked by an individual Class Member.  

If a Class Member disputes the accuracy of Defendants’ records, all supporting documents evidencing additional 

workweeks must be submitted by the Class Member.  The dispute must (a) identify the nature of the dispute; (b) 

provide any information or documentation supporting the dispute; (c) be signed; and (d) be post-marked no later 

than May 2, 2022.  The dispute will be resolved by the Claims Administrator based on the records and evidence 

provided. The Claims Administrator’s decision on all disputes will be final and binding. 

D. Release of Claims 

For those Class Members who do not opt out and Aggrieved Employees, the Agreement contains the 

following releases: 

Class members who do not opt out will be deemed to have released all claims contained in the Complaint, 

and any additional wage and hour claims that could have been brought based on the facts alleged in the operative 

Complaint, through the Class Period.  This release excludes the release of claims not permitted by law.  The 

Qualified Claimant’s Released Claims exclude claims for workers’ compensation or unemployment insurance 

benefits.  This release will cover all Class Members who do not opt out.   

Aggrieved Employees will be deemed to have released all claims that were brought under the Private 

Attorneys General Act, Labor Code § 2698, et seq., based on the facts or claims alleged in the Action during the 

PAGA Claim Period. Aggrieved Employees cannot opt out of this waiver of claims. 

The individuals released (“Released Parties”) include means Defendants, as well as Defendants’ officers, 

shareholders, directors, agents, employees, attorneys, and insurers.  

Class Members can talk to one of the lawyers appointed as Class Counsel (listed below) for free or talk to 

their own lawyer if Class Members have questions about the released claims and what they mean. 
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E. Attorneys’ Fees and Costs 

Defendants have agreed to pay Class Counsel’s attorneys’ fees and costs to be approved by the Court, up 

to a maximum of 35% of the Gross Settlement Amount which equals $105,000, and attorneys’ costs not to exceed 

$15,000.  Class Counsel’s attorneys’ fees and costs will be paid and deducted from the Gross Settlement Amount.   

F. Reasonableness of Settlement 

All attorneys for the Parties to the Action believe the amounts payable to Class Members, Aggrieved 

Employees, and amounts for attorneys’ fees and costs requested are fair and reasonable.  The Class Representative 

and Class Counsel support this Settlement.  Among the reasons for support are the defenses to liability potentially 

available to Defendants, the inherent risk of trial on the merits, the risk of denial of class certification, and the 

delays associated with litigation. 

III. WHAT ARE YOUR RIGHTS AS A CLASS MEMBER 

A. Participating in the Settlement 

If you wish to participate in the settlement and believe your workweek information is accurate, you do 

not need to take any further action.  Payment will be automatically made to you consistent with the terms of 

the Agreement and Court Order.  If you wish to dispute the workweek calculation, you may follow the procedures 

outlined in Section II.C above. California law protects Class Members from retaliation based on their decision to 

participate in the Settlement. 

B. Excluding Yourself from the Settlement 

If you do not wish to participate in the settlement, you may be excluded (i.e., “opt out”) by submitting a 

timely written request to the Claims Administrator. The request to opt-out must (a) state your full name and date 

of birth; (b) a statement that you do not want to be a Class Member, do not want to participate in the settlement, 

and/or wants to be excluded from this settlement; (c) identify the case name and number (i.e. Elsalaymeh v. Tri-

County Respite Care Service, et al., CVCS21-0000579); (d) be signed; and (e) be post-marked no later than May 

2, 2022. The request to opt out must be signed, dated and mailed by First Class U.S. Mail or the equivalent, to: 

Elsalaymeh v. Tri-County Respite Care Service, et al 

c/o Settlement Administrator 

P.O. Box 26170 

Santa Ana, CA 92799 

The request to opt out must be postmarked no later than May 2, 2022. If you submit a request to opt out 

which is not postmarked by May 2, 2022, your request to opt out will be rejected, and you will be bound by the 

release and all other terms of the Agreement.  If the request to opt out is sent from within the United States it must 

be sent through the United States Postal Service by First Class Mail, or the equivalent.  Do not use a postage 

meter as that may not result in a postmark appearing on the envelope containing your request to opt out.  Any 

Class Member who submits a complete and timely request to opt out shall, upon receipt by the Claims 

Administrator, no longer be a Class Member and not received their share of the class settlement payment.  

Aggrieved Employees cannot opt out of this Agreement and will receive their share of the PAGA Payment 

regardless of whether they opt out of being a Class Member. 

C. Objection to Settlement 

If you do not opt out of the settlement, you can object to the terms of the Agreement.  However, if the Court 

rejects your objection, you will still be bound by the terms of the Agreement.  You can ask the Court to deny 

approval by filing an objection.  You cannot ask the Court to order a larger settlement; the Court can only approve 
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or deny the settlement.  If the Court denies approval, no settlement payments will be sent out and the lawsuit will 

continue.  If that is what you want to happen, you must object.  The objection must (a) state your full name and 

date of birth; (b) provide evidence that you are, in fact, a Class Member; (c) state the reasons for the objection(s), 

including any legal analysis and/or supporting documentation; (d) identify the case name and number (i.e. 

Elsalaymeh v. Tri-County Respite Care Service, et al., CVCS21-0000579) (e) be signed; and (f) be post-marked 

no later than May 2, 2022. The objection must be sent to the Claims Administrator at the address identified in 

section III.B and to counsel for Plaintiff and Defendants at the addresses identified in section IV of this notice.  

If you have submitted a written objection as outlined above, you may also appear at the Final Approval 

Hearing, either in person or through your own attorney, to state your objection.  However, you must file a notice 

of intent to appear with the Court and serve the notice on counsel for Plaintiff and Defendants.  If you appear 

through your own attorney, you are responsible for paying that attorney. 

IV. EFFECT OF THE SETTLEMENT:  RELEASED RIGHTS AND CLAIMS 

After final approval of the settlement has been granted by the Court, each and every Class Member who 

does not opt out of the settlement and Aggrieved Employee, will release Defendants and the Released Parties 

from the released claims described above.  In other words, if you were employed as a Class Member by 

Defendants in California during the Class Period, and you do not exclude yourself from the settlement, you will 

be deemed to have entered into this release and to have released the above-described claims.  In addition, you will 

be barred from ever suing Defendants and the Released Parties with respect to the claims covered by this 

settlement.  If the settlement is not approved by the Court or does not become final for some other reason, the 

litigation will continue. 

V. FINAL SETTLEMENT APPROVAL HEARING 

The Court will hold a hearing in Department 1, 1175 Civic Center Blvd., Yuba City, CA 95993 on June 

13, 2022, at 9:00 A.M. to determine whether the Agreement should be finally approved as fair, reasonable and 

adequate.  The Court also will be asked to approve Class Counsel’s request for attorneys’ fees and costs.  The 

hearing may be continued without further notice to Class Members.  It is not necessary for you to appear at this 

hearing, unless you wish to object to the settlement. 

VI. ADDITIONAL INFORMATION 

If you want additional information about this lawsuit and its proceedings, you can contact Class Counsel or 

Defendants’ Counsel as follows: 

 

PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE TO 

INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS. IF YOU HAVE ANY 

QUESTIONS, CALL (888)-369-3780. 

 

BY ORDER OF THE COURT 

Justin P. Rodriguez 
Shimoda & Rodriguez Law, PC 
9401 East Stockton Blvd., Suite 120 
Elk Grove, CA 95624 
Telephone: (916) 525-0716 
Facsimile: (916) 760-3733 
On behalf of Plaintiff 

 Kathleen Carter 
Jeffrey Gillette 
Messner Reeves LLP 
650 Town Center Drive, Suite 700 
Costa Mesa, California 92626 
Telephone: (949) 612-9128  
On behalf of Defendants 







Exhibit A 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

































































30 

JOINT STIPULATION REGARDING CLASS ACTION AND PAGA SETTLEMENT AND RELEASE 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

APPROVED AS TO FORM 

Dated: 

MESSNER REEVES LLP 

By: 

Kathleen Carter 
Jeffrey Gillette
Attorney for Defendants 

December 22, 2021
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Galen T. Shimoda (Cal. State Bar No. 226752)
Justin P. Rodriguez (Cal. State Bar No. 278275)
Brittany V. Berzin (Cal. State Bar No. 325121)
Jessica L. Hart (Cal. State Bar No. 331441)
Shimoda Law Corp.
9401 East Stockton Boulevard, Suite 120
Elk Grove, CA 95624
Telephone: (916) 525-0716
Facsimile: (916) 760-3733

Attorneys for Plaintiff RITA ELSALAYMEH,
individually and on behalf of all other similarly situated employees,

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF SUTTER
10

11

12

13

14
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16

17

18

19

20

21

22

RITA ELSALAYMEH, individually and on )

behalfof all other similarly situated
employees,

Plaintiff,

vs. )
)

TRI-COUNTY RESPITE CARE SERVICE, a
California Corporafion; )

JOY M. SCOTT, an individual; and
DOES 1 to 100, inclusive,

Defendants.
)
)

)
)

Case No. CVCS21-0000579

CLASS ACTION

FIRST AMENDED COMPLAINT FOR
DAMAGES:

1. Failure to Pay Overtime Wages
2. Failure to Pay Minimum Wages
3. Meal Period Violations
4. Rest Period Violations
5. Wage Statement Violations
6. Waiting Time Penalties
7. Failure to Reimburse Expenses
8. Unfair Competition
9. Private Attorneys General Act

DEMAND FOR JURY TRIAL

23 Plaintiff RITA ELSALAYMEH ("Plaintiff', on behalfofherself and all other similarly

24 situated employees, hereby files this Complaint against Defendants TRI-COUNTY RESPITE CARE

25 SERVICE, a California Corporation; JOY M. SCOTT, an individual; and DOES 1 to 100, inclusive

26 (hereinafter all collectively referred to as "Defendants"). On information and belief, Plaintiff alleges

27 the following:

28 //

I
FIRST AMENDED CLASS ACTION COMPLAINT

Electronically Filed
June 8, 2021
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SUTTER
CLERK OF THE COURT
By: Brenda Johnson, Deputy
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INTRODUCTION

1. This is a class action lawsuit brought by Plaintiffon behalf ofherself and similarly

situated employees seeking unpaid overtime wages, minimum wages, meal period premiums, rest period

premiums, and statutory penalties for violations of the California Labor Code. Plaintiffhas also alleged

a Private Attorneys General Act ("PAGA") cause of action.

6 JURISDICTION AND VENUE

2. The Sutter County Superior Court has jurisdiction in this matter pursuant to California

Code of Civil Procedure section 410.10 to determine alleged violations of the California Labor Code,

California Business and Professions Code, and Wage Order No. 5.
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3. Venue is proper pursuant to Civil Procedure Code rjtj 395(a) and 395.5, in that

Defendants reside in Sutter County. In addition, some of the wrongful acts and violations of law

asserted herein occurred within Sutter County, and Defendants'bligation to pay wages arose in Sutter

County pursuant to Madera Police 0+icers Assn. v. City ofMadera, 36 Cal.3d 403, 414 (1984).

4. Plaintiff sought permission pursuant to Labor Code section 2699 et seq. to pursue the

claims set forth in this Complaint against Defendants as a Private Attorney General on behalfofherself

and other similarly situated employees. Pursuant to Labor Code section 2699.3, Plaintiff gave written

notice via online submission to the Labor and Workforce Development Agency ("LWDA") on

approximately March 29, 2021. Plaintiffprovided facts and legal bases for her claims within the notice

to the LWDA on all violations asserted under the Private Attorneys General Act cause of action.

Plaintiff submitted the $75.00 filing fee. The March 29, 2021, notice was also sent via certified mail to

Defendants on the same day. Plaintiff is informed and believes, that to date, the LWDA has not

provided any response to PlaintifFs notice correspondence. Accordingly, Plaintiff is informed and

believes that she has exhausted all administrative remedied pursuant to the Private Attorneys General

Act and may bring this action on behalfofherself and all similarly situated employees (i.e. Aggrieved

Employees). See Cal. Labor Code tj 2699.3(a)(2)(A), (c)(3); Caliber Bodyrvor/rs, Inc. v. Sup. Ct., 134

Cal.App.4th 365, 383 n.18, 385 n.19 (2005).

27
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PARTIES

5. RITA ELSALAYMEH is an individual over the age of eighteen (18) and is a resident

of the State of California.

6. On information and belief, Plaintiff alleges, TRI-COUNTY RESPITE CARE

SERVICE, is now and/or at all times mentioned in this Complaint was a

California

Non-Profit

Corporation and the owner and operator ofan industry, business and/or facility doing business in the

State of California.
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7. Plaintiff is informed and believes, and thereupon alleges, that JOY M. SCOTT is an

individual over the age of eighteen (18) and is a resident of the State of

California.

Plaintiff further

alleges that JOY M. SCOTT is an owner, director, officer, and/or managing agent ofTRI-COUNTY

RESPITE CARE SERVICE responsible for causing the violations outlined in the first through eighth

causes of action. As such JOY M. SCOTT is individually liable pursuant to

California

Labor Code

section 558.1.

8. Defendants DOES 1 through 100 are affiliates, subsidiaries, and related entities and the

alter egos of each of the other Defendants named herein, corporate, or otherwise, who participated in

and are liable for the actions herein alleged. Plaintiffwill seek to amend this Complaint to allege the

true names and capacities of these DOE Defendants when they are ascertained. At all times mentioned

herein, each Defendant was the agent or employee of each of the other Defendants and was acting within

the course and scope of such agency or employment. The Defendants are jointly and severally liable to

Plaintiff.

9. At all times mentioned herein, each Defendant was the agent or employee ofeach of the

other Defendants and was acting within the course and scope of such agency or employment. The

Defendants are jointly and severally liable to PlaintiIK

10. Defendants, and each of them, are now and/or at all times mentioned in this Complaint

were members of and/or engaged in a joint employment, joint venture, partnership, and common

enterprise, and were acting within the course and scope of, and in pursuance of said joint employment,

joint venture, partnership, and common enterprise.

28
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11. Defendants, and each of them, now and/or at all times mentioned in this Complaint

approved, ratified, acquiesced, aided, or abetted the acts and omissions alleged in this Complaint.

12. Defendants proximately caused Plaintiff to be subjected to the unlawful practices,

wrongs, complaints, injuries and/or damages alleged in this Complaint.

5 CLASS ALLEGATIONS

13. Plaintiffbrings the First through Eighth Causes of Action on behalfofherself and all

others similarly situated as a class action pursuant to California Code of Civil Procedure section 382.

The class which Plaintiff seeks to represent is composed of, and defined, as follows:
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all non-exempt employees who have or continue to work for Defendants
in California &om April 7, 2017, to the present.

14. This action has been brought and may be properly maintained as a class action,

pursuant to the provision of California Code of Civil Procedure section 382, because there is a well-

defined community of interests in the litigation and the proposed class is easily ascertainable.

(a) Numerositv: The putative class is so numerous that the individual joinder of all members

is impracticable under the circumstances of this case. While the exact number of class

members is unknown to Plaintiff at this time, Plaintiff is informed and believes that

Defendants have employed as many as one hundred (100) individuals falling within the

above stated class definition throughout the State ofCalifornia during the applicable

statute of limitations, who were subjected to the policies and practices outlined in this

Complaint. As such, joinder of all members of the putative class is not practicable.

(b) Common Questions Predominate: Common questions of law and fact exist as to all

members of the putative class and predominate over questions that affect only individual

members of the class. These common questions of law and fact include, without

limitation, the following:

i. Whether Defendants paid putative class members for all hours worked;

ii. Whether Defendants paid all overtime wages owed;

iii. Whether Defendants failed to correctly calculate putative class members'egular

rate ofpay;
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iv. Whether Defendants maintained accurate payroll records;

v. Whether Defendants failed to authorize and permit all meal and rest periods;

vi. Whether, as a result of Defendants'olicies and practices, Plaintiff and putative

class members were not authorized and permitted to take all meal and rest periods

owed;

vii. Whether, as a result ofDefendants'olicies and practices, Plaintiff and putative

class members received all minimum and overtime wages due;

viii. Whether, as a result of Defendants'olicies and practices, Plaintiff and putative

class members received all wages, due and owing, at the time of their termination

or separation;

ix. Whether, as a result ofDefendants'olicies and pmctices, Plaintiff and putative

class members did not receive all reimbursements owed; and

x. Whether Defendants provided Plaintiffand putative class members with wage

statements that complied with Labor Code section 226.

(c) Tvnicalitv: Plaintiff s claims are typical of the claims of the members of the putative

class. The putative class also sustained damages arising out of Defendants'ommon

course of conduct in violation of the law as complained ofherein. Plaintiff and all

members of the putative class were non-exempt employees who were not compensated

for all hours worked, including travel time, were not paid overtime wages, not permitted

to take "duty-free" meal and paid rest periods, and were not reimbursed for the personal

use of their cellphones. As a result, Plainnff and each member of the putative class will

have suffered the same type ofharm and seek the same type ofrecovery based on the

same legal theories.

(d) Adeauacv: Plaintiffwill fairly and adequately protect the interests of the members of the

putative class. For all relevant times, Plaintiff resided in California and worked for

Defendants in California. Moreover, Plaintiff is an adequate representative of the

putative class as Plaintiffhas no interests that are adverse to those ofputative class

28
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members. Additionally,

Plaintiff

ha retained counsel who has substantial experience in

complex civil litigation and wage and hour matters.

(e) Sunerioritv: A class action is superior to other available means for the fair and efficient

adjudication of the controversy since individual joinder of all members of the putative

class is impracticable. Class action treatment will permit a larger number of similarly

situated persons to prosecute their common claims in a single forum simultaneously,

efficiently, and without the unnecessary duplication ofeffort and expense that numerous

individual actions would engender. Further, as damages suffered by each individual

member of the class may be relatively small, the expenses and burden of the individual

litigation would make it difficult or impossible for individual members of the class to

redress the wrongs done to them, and an important public interest will be served by

addressing the matter as a class action. The cost to the court system of adjudication of

such individualized litigation would be substantial. Individualized litigation would also

present the potential for inconsistent or contradictory judgments.

15. Plaintiff is unaware of any difficulties that are likely to be encountered in the

management of this action that would preclude its maintenance as a class action.

GENERAL ALLEGATIONS

16. Plaintiff incorporates by reference and re-alleges paragraphs I through 15 as though fully

set forth herein.

17. Plaintiffworked for Defendants as a respite care worker from approximately February I,
2005, to November 24, 2020, making approximately $ 16.00 per hour. Defendant, Tri-County Respite

Care Service, is a non-profit organization headquartered in Yuba City, which employs people to assist

families and caregivers with care for children with developmental disabilities and adults with brain

impairment.

18. In Plaintiff s capacity as a respite worker, her job duties varied depending on the needs of
the families she served. Plaintiff, however, estimates that she spent approximately seventy percent

(70%) ofher time taking developmentally disabled clients into the surrounding community to shop, run

errands, go to meals, sign up for classes, go to the movies, attend appointments, go to the park, and

6
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10

otherwise spend time away from the home. Plaintiffwould also frequently run errands for the families,

which did not involve spending time with the client themselves. As respite workers, Plaintiff and

similarly situated employees were employed to provide families and caregivers with support in whatever

way they needed to lessen their burden as care providers.

19. Over the course of Plaintiff s employment with Defendants, her hours varied, however,

she often worked over eight (8) hours a day and forty (40) per week. Despite this, Defendants did not

pay Plaintiffovertime. In fact, it was Defendants'olicy and practice not to pay Plaintiff and similarly

situated employees overtime wages regardless of the number ofhours they worked. Additionally,

Defendants did not correctly incorporate the value of the non-discretionary remuneration, such as special

bonuses, into Plaintiffs and similarly situated employees'egular rate ofpay when calculating sick leave

12

pay.

20. In addition to failing to pay Plaintiff and similarly situated employees all overtime wages
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27

due, Defendants also failed to pay Plaintiff and similarly situated employees minimum wages for all

hours worked. Specifically, beginning in approximately 2017, Defendants stopped paying Plaintiff for

her travel time between worksites in a single day. Plaintiff generally traveled to and &om three (3)

client homes in one workday. Defendants knew Plaintiffwould spend, at a minimum, &om 30-40

minutes traveling between worksites each day but failed to compensate her for this time. Furthermore,

Plaintiff and similarly situated employees often took work-related phone calls and ran errands for clients

before and afier their shifts. Defendants were aware that Plaintiffand similarly situated employees were

working off-the-clock but failed to compensate them for this time.

21. Defendants further did not authorize and permit Plaintiff and similarly situated

employees to take uninterrupted meal and rest periods due to Defendants'olicy ofnot permitting

employees to take a duty-&ee meal periods, as they were required to remain with the client at all times.

This included a first meal period before the completion of the fifth hour ofwork and a second meal

period and third rest period on occasions when they worked more than ten (10) hours in a day.

Additionally, Defendants failed to pay Plaintiff and similarly situated employees meal and rest period

premiums owed.

28
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12

13
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16

22. Finally, Defendants failed to sufficiently reimburse Plaintiff and similarly situated

employees for their use ofpersonal cell phones for work purposes. Defendants required Plaintiff and

similarly situated employees to use a company application on their phone to sign in and out ofwork and

to communicate with Defendants and the families they served on a routine basis. Despite this, Plaintiff

and similarly situated employees were only paid from 2-3 dollars per pay period for their cellphone use.

This did not come close to compensating employees for a reasonable percentage of their cell phone bills

considering the time spent on their phones for work purposes.

23. As a result of Defendants'ailure to pay Plaintiff and similarly situated employees all

overtime wages, minimum wages, and meal and rest period premiums owed, the wage statements

Defendants issued were defective. Specifically, Defendants did not accurately list total hours worked,

wages due, and total missed meal and rest period premiums earned, and the corresponding rates ofpay.

24. As a further result of Defendants'ailure to pay Plaintiff and similarly situated

employees for all regular and overtime hours worked and failure to pay meal and rest period premiums,

Defendants failed to provide all final wages owed to Plaintiff and similarly situated employees within

twenty-four (24) hours of their termination or seventy-two (72) hours of their resignation.

CAUSES OF ACTION

17

18

19

20

21

22

23

24

25

27

FIRST CAUSE OF ACTION
FAILURE TO PAY OVERTIME WAGES

(As to all Defendants)

25. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 24 as though fully

set forth herein.

26. During the period Plaintiffwas employed by Defendants, Defendants were required to

compensate Plaintiff at one and one-half (I /~) times the regular rate ofpay for hours worked in excess of

eight (8) hours per day and/or forty (40) hours per week, and two (2) times the regular rate ofpay for

hours worked in excess of twelve (12) hours per day. See, e.g., IWC Wage Order No. 5 $ (3)(A); Cal.

Lab. Code 1'lit 510, 1194.

27. Plaintiff and similarly situated employees worked in excess of eight (8) hours per day

and/or forty (40) hours per week on several occasions while employed by Defendants. However,

28
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Defendants failed to compensate Plaintiff and similarly situated employees for all overtime hours

worked at their regular rate ofpay.

28. Plaintiff and similarly situated employees were not exempt &om overtime protections

under the California Wage Orders and Labor Code.

29. As a proximate result ofDefendants'onduct, Plaintiff and similarly situated employees

have been damaged as stated in the section below entitled "DAMAGES," which is incorporated here to

the extent pertinent as if set forth here in fulL

SECOND CAUSE OF ACTION
FAILURE TO PAY MINIMUM WAGES

(As to all Defendants)

30. Plaintiff incorporates by reference and re-alleges paragraphs I through 29 as though fully

set forth herein.

31. For the period preceding the filing of this Complaint, Defendants were required to

compensate Plaintiff and similarly situated employees with at least California's applicable minimum for

every hour worked. See MW-Order 2019; IWC Wage Order, No. 5 f 4(A); Cal. Lab. Code $ 1194.

32. Plaintiff was not exempt to the State's Minimum Wage Order. Defendants aware of their

obligation to pay the minimum wage for each hour worked but failed to do so.

33. As a proximate result of Defendants'onduct, Plaintiff and similarly situated employees

have been damaged as stated in the section below entitled "DAMAGES," which is incorporated here to

the extent pertinent as if set forth here in full.

THIRD CAUSE OF ACTION
MEAL PERIOD VIOLATIONS

(As to all Defendants)

34. Plaintiff incorporates by reference and re-alleges paragraphs I through 33 as though fully

set forth herein.

35. An employer must provide an employee a meal period in accordance with the

applicable Wage Order, and California Labor Code sections 226.7 and 512.

36. California Labor Code sections 226.7 and 512 and IWC Wage Order Number 5,

section 11(A) require an employer to provide an uninterrupted meal period ofnot less than thirty (30)

minutes for each work period ofmore than five (5) hours.

9
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37. California Labor Code section 512 further provides that employers may not employ

employees for a work period for more than ten (10) hours per day without providing the employee

with a second meal period of at least thirty (30) minutes. However, if the total hours worked is no

more than twelve (12) hours, the second meal period may be waived so long as there was no waiver

as to the first meal period. Employees are entitled to one (1) hour ofpay at their regular rate of

compensation for each meal period not provided.

38. Defendants employed Plaintiff and similarly situated employees for periods ofmore

than five (5) hours without providing meal breaks ofat least thirty (30) minutes or a second meal

period of at least thirty (30) minutes when Plaintiff and similarly situated employees worked more

than ten (10) hours in a day. Defendants also failed to allow Plaintiff and similarly situated

employees to take their first meal period before the completion of their fifth hour of work and failed

to allow Plaintiff and similarly situated employees to take their second meal period before the

completion of their tenth hour of work. Plaintiff and similarly situated employees did not waive their

rights to all meal periods throughout their employment.

39. Defendants further failed to pay Plaintiff and similarly situated employees the

applicable meal period premiums for any such missed meal breaks.

40. As a proximate result of Defendants'onduct, Plaintiffand similarly situated

employees have been damaged as stated in the section below entitled "DAMAGES," which is

incorporated here to the extent pertinent as if set forth here in full.

20

21

22

23

FOURTH CAUSE OF ACTION
REST PERIOD VIOLATIONS

(As to all Defendants)

41. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 40 as though fully

set forth herein.

24

25

26

27

28

42. An employer must provide an employee a rest period in accordance with the

applicable Wage Order and California Labor Code section 226.7.

43. California Labor Code section 226.7 and Wage Order Number 5, section 12(A)

require an employer to provide a rest period ofnot less than ten (10) minutes for each work period of

more than four (4) hours or a major fraction thereof.
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44. Plaintiff alleges that Defendants failed to authorize and permit Plaintiff and similarly

situated employees to take paid rest periods of at least ten (10) minutes for each work period that

they worked more than four (4) hours or a major fraction thereof.

45. Defendants further failed to pay Plaintiff and similarly situated employees the

applicable rest period premiums for any such missed rest periods.

46. As a proximate result of Defendants'onduct, Plaintiff and similarly situated

employees have been damaged as stated in the section below entitled "DAMAGES," which is

incorporated here to the extent pertinent as if set forth here in full.

10
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14

FIFTH CAUSE OF ACTION
WAGE STATEMENT VIOLATIONS

(As to all Defendants)

47. Plaintiff incorporates by reference and re-alleges paragraphs I through 46 as though fully

set forth herein.

48. Pursuant to California Labor Code section 226(a), an employer must provide an itemized

statement to an employee, semimonthly or at the time ofeach payment ofwages, showing:

15

17

18

20

21

22

23

25

26

(1) gross wages earned, (2) total hours worked by the employee, exceptfor
any employee whose compensation is solely based on a salary and who is
exemptfrom payment ofovertime under subdivision (a) ofSection 515 or
any applicable order ofthe 1ndustrial If'elfare Commission, (3) the
number ofpiece-rate units earned and any applicablepiece rate ifthe
employee is paid on a piece-rate basis, (4) all deductions, provided that
all deductions made on written orders of the employee may be aggregated
and shown as one item, (5) net wages earned, (6) the inclusive dates ofthe
periodfor which the employee is paid, (7) the name ofthe employee and
the lastfour digits ofhis or her social security number or an employee
identification number other than a social security number, (8) the name
and address of the legal entity that is the employer and, ifthe employer is
afarm labor contractor, as defined in subdivision (b) ofSection 1682, the
name and address ofthe legal entity that secured the services ofthe
employer, and (9) all applicable hourly rates in effect during the pay
period and the corresponding number ofhours worked at each hourly rate
by the employee. The deductions madePom payment ofwages shall be
recorded in ink or other indelible form, properly dated, showing the
month, day, andyear, and a copy ofthe statement and the record ofthe
deductions shall be kept on file by the employerfor at least three years at
the place ofemployment or at a central location within the State of
California.

27

28

49. Plaintiff alleges that Defendants intentionally and knowingly failed to provide an

itemized statement or failed to provide an accurate and complete itemized statement showing the

11
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10

requirements set forth in California Labor Code section 226(a). Specifically, Defendants did not

accurately itemize all applicable hourly rates in effect during the pay period, all regular, overtime

and double time hours worked and corresponding rates ofpay, and gross and net wages earned. As

such, Plaintiff and similarly situated employees were not able to promptly and easily determine their

total hours worked from their paystubs alone. Additionally, Plaintiff and similarly situated

employees suffered confusion over whether they received all wages owed and were prevented &om

effectively challenging information on their wage statements.

50. As a proximate result of Defendants'onduct, Plaintiff and similarly situated

employees have been damaged as stated in the section below entitled "DAMAGES," which is

incorporated here to the extent pertinent as if set forth here in full.

12

13

14

SIXTH CAUSE OF ACTION
WAITING TIME PENALTIES

(As to all Defendants)

51. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 50 as though fully

set forth herein.

15
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52. An employer must pay an employee who is terminated all unpaid wages immediately

upon termination. See Cal. Lab. Code tt 201.

53. An employer must pay an employee who resigns all unpaid wages udthin seventy-two

(72) hours of their resignation. See Cal. Lab. Code $ 202.

54. Plaintiff and similarly situated employees did not receive all wages, including minimum

and overtime wages, meal and rest period premiums, or all sick leave pay owed at their termination or

within the required time after their separation from employment.

55. An employer who willfully fails to pay an employee wages in accordance with California

Labor Code sections 201 and/or 202 must pay the employee a waiting time penalty ofup to thirty (30)

days. See Cal. Lab, Code tI 203.

56. Defendants knew of their obligafion to pay PlaintifFs and similarly situatedemployees'heir

final wages when their employment terminated. Indeed, Defendants had knowledge that Plaintiff

and similarly situated employees were not paid for all regular and overtime hours as they authorized the

practices and policies denying these wages. Such conduct shows Defendants had knowledge of earned,
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but unpaid wages at the time of separation, yet Defendants still refused to pay the remaining wages

owed.

3 57. As a proximate result ofDefendants'onduct, Plaintiff and similarly situated employees

have been damaged and deprived of their wages and thereby seek their daily rate ofpay multiplied by

thirty (30) days for Defendants'ailure to pay all wages due.

SEVENTH CAUSE OF ACTION
FAILURE TO REIMBURSE EXPENSES

(As to all Defendants)

8 58. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 57 as though fully

9 set forth herein.

10 59. California Labor Code section 2802(a) states that "An employer shall indemnify his or

her employee for all necessary expenditures or losses incurred by the employee in direct consequence of

the discharge ofhis or her duties, or ofhis or her obedience to the directions of the employer, even

though unlawful, unless the employee, at the time of obeying the directions, believed them to be
14 unlawful."

15 60. Defendants required Plaintiff and similarly situated employees to use their personal cell

phones to clock in and out ofwork and communicate with managers and clients but failed to reimburse

them adequately for such use.

18 61. As a proximate result of Defendants'onduct, Plaintiff and similarly situated employees

have been damaged as stated in the section below entitled "DAMAGES," which is incorporated here to

the extent pertinent as if set forth here in full.

21

22

EIGHTH CAUSE OF ACTION
UNFAIR COMPETITION

(As to TRI-COUNTY RESPITE CARE SERVICE and DOES 1 to 1001

23 62. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 61 as though fully

24 set forth herein.

25 63. Unfair competition shall mean and include any unlawful, unfair, or &audulent business

26 act or practice and unfair, deceptive, untrue, or misleading advertising and any act prohibited by Chapter

27 1 (commencing with Section 17500) of Part 3 of Division 7 of the Business and Professions Code. See

28 California Business and Professions ("B&P") Code $ 17200.
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1 64. Plaintiff and similarly situated employees were not paid all wages owed, including

2 minimum and overtime wages, and meal and rest period premiums, or reimbursed for business expenses,

3 during their employment or any time thereafter.

4 65. Plaintiff further alleges that such actions and/or conduct constitute a violation of the

California Unfair Competition Law ("UCL") (Business and Professions Code 17200, et seq.) pursuant to

Cortez v. Purolator Air Filtration Products Co., 23 Cal. 4th 163 (2000).

7 66. As a direct and legal result of the Defendants'onduct, as alleged herein, pursuant to the

UCL (including B&P Code tj17203), Plaintiff and similarly situated employees are entitled to

9 restitution, including, but not limited to, interest and penalties pursuant to Business & Professions Code

10 sections 17203, 17208, violations of California Labor Code sections 226.7, 510, 512, and 1194 all in an

amount as yet unascertained but subject to proof at trial, for four (41 vears from the filing of this Action.

12

13

NINTH CAUSE OF ACTION
PRIVATE ATTORNEYS GENERAL ACT

(As to all Defendants)

14 67. Plaintiff incorporates by reference and re-alleges paragraphs 1 through 66 as though fully

15 set forth herein.

16 68.

Plaintiff
ha alleged to the Labor Commissioner that Defendants have violated the

17 following provisions of the Labor Code in their dealings with her and other similarly situated current

18 and former employees:

19

20

21

22

23

24

25

26

27

28

~ Violation of Labor Code $ f 510, 1194; IWC Wage Order 5, $ 3 (Failure to Pay

Overtime Wages);

~ Violation ofLabor Code $ (j 1194, 1197.1; IWC Wage Order Nos. 5, 15 f 4 (Failure

to Pay Minimum Wages);

~ Violation of Labor Code (j$ 226.7, 512 and Wage Order Nos. 5, 15 (jtj 11(A) and

11(B) (Failure to Provide Meal Periods or Pay Premiums in Lieu Thereof);

~ Violation ofLabor Code (j 226.7 and Wage Order Nos. 5, 15 (j 12(A) (Failure to

Provide Rest Periods or Pay Premiums in Lieu Thereof);

~ Violation of Labor Code (j(j 226, 226.3 (Failure to Provide Accurate Wage

Statements);

14
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~ Violation of Labor Code tjtj 201-203, 256 (Failure to Pay Final Wages);

~ Violation of Labor Code tj 2802 (Failure to Pay Reimbursements for Expenses);

~ Violation of Labor Code 8 558, 558.1 (Provisions Regulating Hours and Days of

Work in Any Industrial Welfare Commission Order);

~ Violation of Labor Code tjtj 226.3, 1174 (Failure to Maintain Accurate Records); and

~ Violation of Labor Code $ $ 246, 246.5, 248.5 (Failure to Provide Paid Sick Leave).

69. Plaintiff seeks civil penalties against Defendants as provided in the Labor Code, or, ifno

civil penalty is provided, default penalties pursuant to Labor Code section 2699(I)(2).
8

70. Plaintiff seeks these civil penalties from Defendants pursuant to Labor Code sections

2699(a) and 2699.3.
10

DAMAGES

WHEREFORE Plaintiff requests relief as follows:
12

13

14

15

16

17

18

1. A jury trial;

2. As to the First Cause ofAction:

a. Wages in the amount of $ 1,000,000;

b. Interest for the wages due pursuant to California Labor Code section 1194;

For reasonable attorney's fees and costs incurred pursuant to California Labor

Code section 1194;

20

21

22

23

24

3. As to the Second Cause ofAction:

a. Wages in the amount of $ 1,000,000;

b. Interest for the wages due pursuant to California Labor Code section 1194;

For reasonable attorney's fees and costs incurred pursuant to California Labor

Code section 1194;

d. Liquidated damages pursuant to California Labor Code section 1194.2;

25

26

27

28

4. As to the Third Cause ofAction:

a. Wages in the amount of $ 1,000,000;

b. Attorney's fees, costs and interest pursuant to California Code of Civil Procedure

section 1021.5;

15
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5. As to the Fourth Cause ofAction:

a. Wages in the amount of $ 1,000,000;

b. Attorney's fees, costs and interest pursuant to California Code of Civil Procedure

section 1021.5;

6. As to the Fifth Cause ofAction:

10

12

13

14

15

a. Penalties as provided for in Labor Code section 226, including the greater of all

actual damages or fifty dollars ($50.00) for the initial pay period in which the

violation occurred and one hundred dollars ($ 100.00) per employee for each

violation in the subsequent pay periods, but not to exceed four thousand dollars

($4,000.00);

b. For reasonable attorney's fees and costs incurred pursuant to Labor Code section

226(e);

7. As to the Seventh Cause ofAction:

a. Reimbursements in the amount of $ 1,000,000;

b. For attorney's fees, interest, and costs pursuant to Labor Code section 2802(c);

8. As to the Ninth Cause of Action:

17

18

20

21

22

23

24

25

26

27

28

a. For civil penalties as provided for in the Labor Code for each enumerated

violation;

b. For those Labor Code sections, the violation ofwhich there is no civil penalty

provided, the default penalty provided in Labor Code section 2699(f): for any

initial violation, one hundred dollars ($ 100) for each aggrieved employee per pay

period; For any subsequent violation, two hundred dollars ($200) for each

aggrieved employee per pay period;

c. Reasonable attorney's fees and costs pursuant to Labor Code section 2699;

d. For any other remedies as allowed by law and/or deemed appropriate by the

Court;

For such other and further relief as this Court may deem just and proper,

including, but not limited to:

16
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a. Wages as proved at trial;

b. Injunctive and Declaratory relief;

c. Attorney's fees and costs as provided for by law; and

d. Interest.

Dated: June 8, 2021 Shimoda Law Corp.

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

By:
Galen T. Shimoda
Justin P. Rodriguez
Brittany V. Berzin
Jessica L. Hart
Attorneys for Plaintiff
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1 Elsalaymelt v. Tri-County Respite Care Service
Sutter Superior Court Case No. CVCS2J-00005 79

2

3
PROOF OF SERVICE — CCP tttt 1013a and 2015.5

and California Rules of Court, Rule 1.21 and Rule 2,150
4

I, Erika F. Collazo, declare that:
5

I am a citizen of the United States and am over the age of eighteen years and not a party to the
within above-entitled action.

7
On June 8, 2021, I served the following documents on the party below:

8

10

12

13

15

~ First Amended Complaint for Dainages
Kathleen Carter
Messner Reeves, LLP
610 Newport Center Drive, Suite 420
Newport Beach, CA 92660
Phone: (949) 612-9128
Fax: (916) 253-1544
Emails: JGillette messner.corn
kcarter@messner.corn
astratheam messner.corn
jtusko@messner.corn
egraham messner.corn

16

[XXX]

18

19

20

21 [ ]

22
[ ]

23

[By Mail] I am familiar with my employer's practice for the collection and processing
of correspondence for mailing with the United States Postal Service and that each
day's mail is deposited with the United States Postal Service that same day in the
ordinary course of business. On the date set forth above, I served the aforementioned
document(s) on the parties in said action by placing a true copy thereof enclosed in a
sealed envelope with postage thereon fully prepaid, for collection and mailing on this
date, following ordinary business practices, at Elk Cn'ove, California, addressed as set
forth above.

[By Personal Service] By personally delivering a true copy thereof to the office
of the addressee above.

[By Electronic Mail] I e-mailed the documents(s) to the person(s) shown
above. No error was reported by the e-mail service that I used.

24 [ ] [By Overnight Courier] By causing a true copy and/or original thereof to be
personally delivered via the following overinght courier service:

25
I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct, and that this declaration was executed on June 8, 2021, at Elk ove, California.

27 /jest :- t.
28 ~rlljjf. C ll

I
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E
ntered

D
escription

A
m

ount
3/17/2021

C
lass A

ction - Phone, Fax, Scan, C
opying, N

on-C
ertified/C

ourier Postage, Lexis Legal R
esearch Fees

$500.00
3/17/2021

Paym
ent for R

ecords - Sacram
ento C

ounty C
ase Search for D

ef and Pltf
$1.00

3/30/2021
Paym

ent to LW
D

A
 - PA

G
A

 Filing Fee
$75.00

3/30/2021
C

ertified M
ail - PA

G
A

 Letters to Em
ployers

$8.62
4/7/2021

Paym
ent to C

ourt - C
om

plaint Fee Superior C
ourt

$435.00
4/7/2021

E-Filing C
harge - C

om
plaint

$15.56
5/11/2021

M
ediation - M

ediation fee
$7,000.00

6/9/2021
O

ne Legal Service Fee - E Filing A
m

ended C
om

plaint
$50.00

6/9/2021
O

ne Legal Service Fee - E Filing A
m

ended C
om

plaint
$50.00

7/29/2021
Service Fee to C

ourt - Proof of Service of Sum
m

ons O
ne Legal E-Filing

$16.06
9/10/2021

M
ediation - A

ttorneys and C
lient Lunch

$68.70
9/21/2021

O
ne Legal Service Fee - E-file Status C

onference Statem
ent

$18.12
9/24/2021

C
ourt C

all A
ppearance - Status C

onference H
earing ID

: 11347859
$94.00

9/27/2021
B

erger C
onsulting D

ata A
nalysis - Invoice N

o. 4924
$2,175.00

1/14/2022
E-Filing C

harge - Prelim
inary A

pproval M
otion O

ne Legal Fee
$20.04

1/14/2022
Paym

ent to C
ourt - Prelim

inary A
pproval M

otion
$60.00

1/14/2022
Paym

ent to C
ourt - Prelim

inary A
pproval M

otion Proposed O
rder

$20.00
2/15/2022

C
ourt C

all A
ppearance - C

ase M
anagem

ent C
onference 

$94.00
4/19/2022

C
ourt C

all A
ppearance - C

ase M
anagem

ent C
onference 

$94.00
4/26/2022

O
ne Legal E-Filing and E-Service Fee - C

ase M
anagem

ent C
onference Statem

ent
$18.63

A
nticipated

E-Filing C
harge - Final A

pproval M
otion O

ne Legal Fee
$50.00

A
nticipated

Paym
ent to C

ourt - Final A
pproval M

otion
$60.00

A
nticipated

Paym
ent to C

ourt - Final A
pproval M

otion Proposed O
rder

$20.00
A

nticipated
U

PS to O
C

 - Final A
pproval M

otion
$27.00

A
nticipated

O
ne Legal E-Filing and E-Service Fee - C

om
pliance H

earing 
$20.00

A
nticipated

C
ourt C

all A
ppearance - C

om
pliance H

earing
$94.00

A
nticipated

Paym
ent to C

ourt - C
om

plex Fee
$1,000.00

T
otal: 

$12,084.73
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Galen T. Shimoda (Cal. State Bar No. 226752) 
Justin P. Rodriguez (Cal. State Bar No. 278275) 
Shimoda & Rodriguez Law, PC  
9401 East Stockton Boulevard, Suite 120 
Elk Grove, CA 95624 
Telephone: (916) 525-0716 
Facsimile: (916) 760-3733 
 
Attorneys for Plaintiff RITA ELSALAYMEH   
individually and on behalf of similarly situated employees 
 
 
 
 

SUPERIOR COURT OF CALIFORNIA 

 

FOR THE COUNTY OF SUTTER 
 
 

RITA ELSALAYMEH, individually and on 

behalf of all other similarly situated 

employees, 

 

 Plaintiff, 

 

        vs. 

 

TRI-COUNTY RESPITE CARE SERVICE, a 

California Corporation; JOY M. SCOTT, an 

Individual; and DOES 1 to 100, inclusive, 

 

 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CVCS21-0000579 

 

CLASS ACTION 

 

[PROPOSED] ORDER GRANTING 

PLAINTIFF'S MOTION FOR FINAL 

APPROVAL OF CLASS ACTION AND PAGA 

SETTLEMENT 

 

Date: June 13, 2022   

Time: 9:00 a.m.  

Dept.: 1 

Judge: Hon. Perry Parker 

 

Filed:  April 7, 2021 

FAC Filed: June 8, 2021 

Trial Date: None Set 
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TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD: 

The Motion for Final Approval of Class Action and PAGA Settlement (“Motion”) in the above 

referenced case came before this Court, on June 13, 2022, at 9:00 a.m., in Department 1 before the 

Honorable Perry Parker, presiding.  Named Plaintiff Rita Elsalaymeh (“Plaintiff”) filed this putative 

class action on April 7, 2021.  The operative Complaint alleges that Defendants Tri-County Respite 

Care Service, and Joy M. Scott, (“Defendants”) violated California law by 1) failing to pay overtime 

wages; 2) failing to pay minimum wages; 3) committing rest and meal period violations; 4) 

committing wage statement violations; 5) waiting time penalties; 6) failing to reimburse expenses; and 

7) engaging in unfair competition.  Plaintiff has also alleged Defendants are liable for civil penalties 

under the Private Attorneys General Act (“PAGA”) based on these violations.  Plaintiff sought 

attorneys’ fees and costs as part of this Action.  Defendants denied all of Plaintiff’s claims and denied 

that this case was appropriate for class treatment.  No class has been certified.  The class settlement 

was preliminarily approved by this Court on February 14, 2022.   

The parties have agreed to settle the class and PAGA claims.  Defendants will provide 

monetary consideration in exchange for a release of claims consistent with the terms of the proposed 

settlement as set forth in the Joint Stipulation Regarding Class Action and PAGA Settlement and 

Release (“Agreement”).  Any capitalized terms herein shall have the same meaning as set forth in the 

Agreement.  The Court, having received and considered Plaintiff's Motion for Final Approval of Class 

Action and PAGA Settlement, the declarations in support, the Agreement, the Notice of Settlement, 

and other evidence, HEREBY ORDERS AND MAKES DETERMINATIONS AS FOLLOWS: 
 

1. CERTIFYING A SETTLEMENT CLASS; APPOINTMENT OF CLASS 
REPRESENTATIVES; APPOINTMENT OF CLASS COUNSEL 

 

The Court finds that certification of the following class for settlement purposes only is 

appropriate under the California Code of Civil Procedure and related case law: 

 
All non-exempt employees who have or continue to work for Defendants 
in California from April 7, 2017, to November 29, 2021 

The Court recognizes that the foregoing definition is for Class Member identification purposes 

only and is not intended to capture the claims at issue or limit or alter the released claims under the 
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Agreement.  A Class Member shall not include Allison A. Gregory, who timely opted out of the class 

settlement as identified in paragraph 11 of the declaration of Lindsay Kline.  This individual shall not be 

bound by the Agreement or any of the releases or obligations therein except for the releases and 

covenants regarding to the PAGA claims as set forth in section 1.33 and 6.2 as she is still an Aggrieved 

Employee under the Agreement and there is no ability to opt out of a PAGA settlement.   

The Court finds that Class Members meet the ascertainability and numerosity requirements since 

the parties can identify with a matter of certainty, based on payroll records, individuals who fall within 

the definition and the number of Class Members would make joinder impractical.  The commonality and 

predominance requirements are met for settlement purposes since there are questions of law and fact 

common to Class Members.  The common questions of law or fact in this case all stem from Plaintiff's 

contentions that Defendants caused the violations outlined above by 1) failing to pay employees earned 

overtime wages; 2) failing to pay all minimum wages owed due to Defendants’ rounding policy and 

required off the clock work; 3) failing to provide duty-free meal and rest periods and pay premiums in 

lieu thereof; 4) failing to pay sufficient reimbursement for work-related cell phone use; 5) failing to 

accurately itemize the hours and wages earned on paystubs issued to class members.  The PAGA, 

waiting time penalty, wage statement violation, and unfair competition claims also derive from these 

violations.   Additionally, Class Members seek the same remedies under state law.  The typicality 

requirement for settlement purposes is also satisfied since the claims of the Class Representative is 

based on the same facts and legal theories as those applicable to the class members.  

 The Court also finds that certifying the settlement class is required to avoid each Class Member 

from litigating similar claims individually.  This settlement will achieve economies of scale for Class 

Members with relatively small individual claims and conserve the resources of the judicial system.   

 The Court finds that Plaintiff Rita Elsalaymeh and Plaintiff's counsel, Galen T. Shimoda and 

Justin P. Rodriguez of Shimoda & Rodriguez Law, PC, to be adequate representatives of the settlement 

class.  The Court confirms their appointment as class representative and class counsel, respectively. 
 

2. APPROVING CLASS ACTION AND PAGA SETTLEMENT 

 The Court has reviewed the preliminarily approved Agreement, which was submitted with 

Plaintiff's Motion as Exhibit A.  The Court finds that final approval is warranted as the Agreement falls 
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within the range of reasonableness and if fair, reasonable, and adequate for Class Members.  The Court 

also acknowledges that Class Members were able to object to the settlement through the administration 

process and at a fairness hearing.  Only one individual opted out of the settlement and zero Class 

Members objected to the settlement in any way. 

 Because the Court finds the Parties’ settlement to have been agreed upon only after an extensive 

investigation and arms-length negotiations, and in an attempt to avoid further delays and costs, the Court 

gives final approval to the Agreement and all terms therein as if stated here in full, including the 

$300,000 Gross Settlement Amount.   

The Court orders that Plaintiff Rita Elsalaymeh will receive $15,000 as a Class Representative 

Enhancement Payment in addition to any amount Plaintiff may be entitled to under the Agreement’s pro 

rata distribution formula for Plaintiff's time and effort on behalf of Class Members.  

 The Court orders and approves Simpluris, Inc., to act as the Claims Administrator in this case.  

The Claims Administrator will take its fees out of the Gross Settlement Amount, which are $5,000.00.  

The difference between the actual cost of the Claims Administrator and originally allocated $7,500 will 

be redistributed to Qualified Claimants on a pro-rata basis.  

The Court finds that an award of fees under the common fund doctrine is appropriate in this case 

because there is a sufficiently identifiable class of beneficiaries (i.e. Class Members), the benefits can be 

accurately traced as set forth in the Agreement, Plaintiff and Class Counsel were able to negotiate on 

behalf of Class Members, and the fee can be shifted with exactitude to those benefiting as the fee request 

is a specific, lump-sum percentage of the Gross Settlement Amount.  See Paul, Johnson, Alston & Hunt 

v. Graulty, 886 F.2d 268, 271 (9th Cir. 1989); Serrano v. Priest, 20 Cal.3d 25, 34-35 (1977); Laffitte v. 

Robert Half Internat., Inc., 1 Cal.5th 480, 506 (2016).  The Court finds the attorneys’ fees request of 

thirty five percent (35%) of the Gross Settlement Amount, i.e. $105,000, to be appropriate compensation 

for Class Counsel.  The attorneys’ fees request is within the range that has been approved by other 

Courts in similar cases and is reasonable in light of the circumstances of this case, the substantial and 

beneficial results obtained on behalf of Class Members, and the contingent nature of the recovery over 

the course of this case, which included potential loss at summary judgment, certification, and/or trial 

proceedings.  Additionally, the Court orders that $12,084.73 of the settlement proceeds will be paid to 
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Class Counsel for reasonable costs incurred in this case.  Any difference between the actual costs 

incurred and the $15,000 originally allocated shall be paid to the Qualified Claimants on a pro-rata basis.   

The Court approves of the ten thousand dollars ($10,000) PAGA Payment, which shall be paid 

from the Gross Settlement Amount, not in addition to the Gross Settlement Amount, to resolve the 

alleged PAGA claims. Seventy-Five percent (75%) of the PAGA Payment will be paid to the Labor and 

Workforce Development Agency (“LWDA”) and Twenty-Five percent (25%) will be paid to Aggrieved 

Employees on a pro rata basis as described in the Agreement.  The Court also finds that the Agreement 

provides a recovery that creates an effective substantial deterrent to any potential future non-compliance, 

furthering the purpose of the Labor Code and LWDA. 

The Court approves of the identified cy pres distribution plan wherein any checks issued to 

Qualified Claimants and/or Aggrieved Employees that are not cashed by the deadline to do so shall be 

paid out 50/50 to Capital Pro Bono, Inc., and the Center for Workers Rights. 

 The releases and waivers for Class Members who do not opt out of being bound by the 

Agreement (i.e. Qualified Claimants), Aggrieved Employees, and the Class Representative are also 

approved by the Court as set forth in the Agreement. 
 

3. APPROVAL OF DISTRIBUTION TO THE CLASS, THE NOTICE OF SETTLEMENT, 
OPPORTUNITY TO OPT OUT OF, AND OBJECT TO, THE SETTLEMENT 
 

 The Court finds that the Notice of Settlement, which was submitted with Plaintiff’s Motion as 

Exhibit A to the declaration of Lindsay Kline, fairly and adequately advised Class Members of the terms 

of the preliminarily approved Agreement, the rights being waived, their right to opt out, the ability to 

dispute the number of workweeks worked during the Class Period, their pro rata share of the Net 

Settlement Amount, how to participate in the settlement, how to file documentation in opposition to the 

proposed settlement, and when to appear at the fairness hearing.  The Court further finds that the Notice 

of Settlement and distribution of such notice by first class mail to each identified Class Member at his or 

her most recent address based on a National Change of Address database search from the Class 

Members’ last known address and a skip trace on any Class Members who have the Notice of Settlement 

returned as “undeliverable” or “not at this address” comported with all constitutional requirements, 

including those of due process. 
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4. IMPLEMENTATION SCHEDULE 

Accordingly, with good cause shown, the Court hereby approves and orders that the following 

implementation schedule be adhered to: 

 
Last day for Claims Administrator to calculate the 
final Net Settlement Amount, the final Claim 
Amounts for Qualified Claimants and/or 
Aggrieved Employees, any applicable taxes 
thereon, and report the results of these 
calculations Class Counsel and Defendants' 
Counsel  
 

 
Within 7 calendar days after the Final 
Approval Date 

 
Last day for Defendants to fund settlement  

 
Within 21 calendar days after the Final 
Approval Date 
 
 

 
Last day for Claims Administrator to deliver 
payment of Class Counsel’s attorney’s fees and 
costs, Enhancement Payments, PAGA Payment to 
the LWDA, Claims Administrator Costs, payment 
to Qualified Claimants, and payment to 
Aggrieved Employees 
 

 
Within 14 calendar days after Defendants’ 
last day to fund the settlement 
 

 
Last day for Qualified Members and Aggrieved 
Employees to cash settlement checks 
 

 
120 calendar days after issuance of checks to 
Qualified Members and Aggrieved 
Employees 
 

 
Last day for Claims Administrator to deliver 
value of uncashed settlement checks to cy pres 
beneficiaries 
 

 
Within 14 calendar days after settlement 
check cashing deadline 
 

 
Last day for Claims Administrator to provide 
Parties with compliance declaration 
 

 
Within 21 calendar days after settlement 
check cashing deadline 
 

 

 

 

 IT IS FURTHER ORDERED that this final approval order is effective as a judgment with each 

party to bear its own fees and costs outside of what has been ordered herein.  This matter is subject to 
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the Court’s continuing jurisdiction to monitor and enforce the terms of this order and the approved 

Agreement. 

 

IT IS SO ORDERED.  

 

Date:       By: _________________________________ 

       Judge of the Superior Court  
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