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TOMAS E. MARGAIN, Bar No. 193555
Justice at Work Law Group, LLP

1550 The Alameda, Suite 302

San Jose, CA 95126

Telephone: (408) 317-1100

Facsimile: (408) 351-0105
Tomas@jawlawgroup.com

XIAOMING LIU, Bar No. 328109
P.O. Box 582

Los Gatos, CA 95031

Telephone: (408) 476-9389
lawyerming@outlook.com

Attorneys for Plaintiffs
ANGEL BRAVO and PABLO FLORES

CALIFORNIA SUPERIOR COURT
IN AND FOR THE COUNTY OF SANTA CLARA

ANGEL BRAVO and PABLO FLORES
Plaintiffs,
V.

GALLAHER COMPANY AND ROBERT
JOHN GALLAHER AND DOES 1
THROUGH 50.

Defendants.

Case No: 21CV381912

THIRD SUPPLEMENTAL DECLARATION
OF TOMAS E. MARGAIN IN SUPPORT OF
PLAINTIFF’S MOTION FOR APPROVAL OH
PAGA SETTLEMENT

Date: December 18, 2024
Time: 1:30 p.m.

Dept: 19

Judge: Hon. Theodore C. Zaner

THIRD SUPPLEMENTAL DECLARATION OF TOMAS E. MARGAIN IN SUPPORT
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I, Tomas E. Margain, declare as follows:

1. I am an attorney licensed to practice law in California and one of the attorneys for
Plaintiffs in this matter. I have personal knowledge of the facts set forth in this declaration, and,
if called as a witness, I could and would testify thereto.

2. The Court has continued the matter from October 23, 2024 to November 20, 2024,
to now December 18, 2024. On November 20, 2024, the Court’s tentative ruling gave the parties
guidance to redraft the PAGA settlement agreement to better define the “PAGA Pool” and
“Released Parties.” At the November 20,2024 hearing, myself and my opposing counsel also
explained to the Court the definition of the PAGA workers involved in the settlement.

3. Attached as Exhibit A is a true and correct copy of the $65,000 PAGA settlement,
for which approval is sought, which has also been lodged with the State of California Labor and
Workforce Development Agency (LWDA). On December 12, 2024, I personally uploaded this
agreement to the LWDA PAGA website with reference to the LWDA case number along with
this declaration.

4. The revised Agreement at page 4 paragraph 6, defines the PAGA Pool Members

as:

The “PAGA Pool Members” bound by this settlement are hereby defined as all current or
former employees who worked for Defendants at any time during the period between
March 11, 2020, to June 20, 2021, and who drove their personal vehicles such that they
could have used those personal vehicles to: (1) purchase materials before or after their
work shift; or (2) without completing a mileage reimbursement for such that they would
be paid mileage for the use of the vehicle. Sixteen (16) PAGA Pool Members (Thirteen
plus the three workers who participated in this litigation) have been identified.

See Exhibit A at page 4, Par. 6.

5. The revised Agreement at page 4 paragraph 7, defines the Released Parties as:

“Released Parties” is defined as GALLAHER COMPANY, ROBERT JOHN
GALLAHER and their spouses, heirs, owners, principals, officers, directors, employees,
shareholders, partners, managers, holding companies, predecessors, successors, former,
current and future agents, attorneys, accountants, insurers, subsidiaries, affiliates, and
assigns.

See Exhibit A at page 4, Par. 7.
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6. The PAGA Pool definition mirrors that of the definition in the Notice served on
the LWDA prior to the filing of the PAGA claim and attached as Exhibit A to the First Amended
Complaint. The PAGA LWDA Notice, the charging document, defines the violations alleged as

follows:

GALLAHER EMPLOYERS required PAGA Pool workers to use their personal pickup
trucks or work vans to be dispatched to certain jobs. On these jobs, workers would at
times stop off at a supply store, typically Home Depo, to purchase materials needed.
Other times, workers would have to arrive at a customer job site to take an inventory of
what was needed to then go purchase materials. Without a vehicle of a certain type,
pickup truck or van, the work could not be performed.

Workers were only paid after they arrived at a customer location and were instructed to
put that time as their “start time in” or the time in which their compensable workday
would begin. If a worker stopped at a supply store prior to arriving they would not be
paid for that time. Workers were also not paid for any drive time from their home to the
job site even though they were “suffered and permitted” to work and were under the
“control” of GALLAHER EMPLOYERS at the time.

GALLAHER EMPLOYERS take the position that a worker’s mobilization from their
home to a customer’s location is a non-compensable commute. However, the hours
worked are compensable as they were both under the “control” of and “suffered and
permitted” to work by GALLAHER EMPLOYERS. Specifically, by requiring the use of
a pickup truck or van, to be able to haul materials, workers could not use a smaller more
fuel-efficient car. Workers could also not ride share or attempt to take public
transportation. Moreover, the job required a pickup truck or van to discharge their work
duties as workers would routinely have to buy sheet rock, lumber and other bulky
materials. Finally, as workers would at times drive by a supply store like a Home Depo,
they would routinely stop buy materials to then continue to a customer job site to save
time so that they would not first stop at a customer job and then drive to a material store.
This was done for GALLAHER EMPLOYERS’ convenience. GALLAHER
EMPLOYERS would not pay for any of the time to drive to and from a job.

See First Amended Complaint at Exhibit A, LWDA letter at page 2.

7. As noted in my previous declaration, through the investigation, we were able to
identify the PAGA Pool Members as workers who used their personal vehicles prior to the
change in the Defendants mileage reimbursement policy and who might have worked off the
clock or used their personal vehicles for work related activities without being reimbursed.
Sixteen workers were identified as the PAGA Pool Members. Also, the workers worked by

themselves and did not typically ride share, and most of Defendants’ employees did not use their
-
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personal vehicles for work related activities because they drove company vehicles provided by
Defendants or did not work in the “handyman” construction jobs involved in the PAGA claims.
8. Again, [ am still of the opinion that the PAGA settlement is fair, an excellent

result, and should be approved.

I declare under penalty of perjury pursuant to the laws of the United States that the
foregoing is true and correct, executed on December 12, 2024 in Santa Clara County, California.

ﬁhm%ﬁf«w

Tomas E. Margain
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PROOF OF SERVICE

I am employed in the County of Sana Clara, State of California. I am over the age of 18 and not a
party to the within action; my business address is 1550 The Alameda, Suite 160, San Jose, California
95126.

On December 12, 2024, I served the documents described as:

THIRD DECLARATION OF TOMAS E. MARGAIN IN SUPPORT OF PLAINTIFF’S
MOTION FOR APPROVAL OF PAGA SETTLEMENT

on Interested Parties at the following address(es):

SUSAN K. HATMAKER 17254
Email: susan@hatmakerlaw.com
ROBERT W. BRANCH 154963
Email: robert@hatmakerlaw.com
HATMAKER LAW GROUP
7522 N. Colonial Avenue, Suite 105
Fresno, California 93711
Telephone: (559) 374-0077

Counsel for Defendants
and served the named documents in the manner indicated below:

[X] BY EMAIL: I transmitted the document(s) described above by email to the email address(es) of the
attorney(s) for Defendant(s) in this action.

STATE OF CALIFORNIA LWDA ELECTRONIC SUBMISSION
I uploaded the foregoing documents to the LWDA to the following URL for electronic submissions:

https://www.dir.ca.gov/Private-Attorneys-General-Act/Private-Attorneys-General-Act.html

[ X] STATE: I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on December 12, 2024 at Santa Clara County, California.

ﬁm%fw

Tomas Margain

PROOF OF SERVICE




