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daniel@gaineslawfirm.corn
ALEX P. KATOFSKY, ESQ. SBN 202754
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evan@gaineslawfirm.corn
GAINES & GAINES, APLC
27200 Agoura Rd., Suite 101
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Telephone: (818) 703-8985
Facsimile: (818) 703-8984

Attorneys for PlaintiffNathan Arellano, on behalf of himself and all "aggrieved employees"
pursuant to Labor Code I'I 2698 et seq.

10 SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF MERCED

12

13

14

15

16

17

18

19

20

NATHAN ARELLANO, on behalf of himself
and all "aggrieved employees" pursuant to
Labor Code I'I 2698 er seq.,

Plaintiff,

DAC SERVICE, INC. dba FOUR C'S
CONSTRUCTION, a California corporation,
DOES I through 10, inclusive,

Defendants.

CASE NO:

REPRESENTATIVE ACTION
COMPLAINT FOR PENALTIKS
PURSUANT TO LABOR CODE I'I 2699(I)
FOR VIOLATIONS OF LABOR CODE
g 201-202, 226(a), 226.7, 510, 512, 1174,
1174.5 AND 1194 AND PURSUANT TO
LABOR CODE tI 2699(a) FOR
VIOLATIONS OF LABOR CODE g 226.3
AND 558

21

22

23

24

25

26

27

28

Plaintiff NATHAN ARELLANO ("Plaintiff', on behalf of himself and others as an

"aggrieved employee'* under the Labor Code Private Attorneys General Act of 2004, complains of

DAC SERVICE, INC. dba FOUR C'S CONSTRUCTION, a California corporation, and/or any

subsidiaries or affiliated companies (hereinafter referred to as "Defendant"), as follows:

tt

-I-
REPRESENTATIVE ACTION COMPLAINT

ELECTRONICALLY FILED
Merced Superior Court
7/1/2021 2:09 PM
Amanda Toste
Clerk of the Superior Court
By: Tawn Saephanh, Deputy

21CV-02115

Th
is

 e
-c

op
y 

is
 th

e 
of

fic
ia

l c
ou

rt 
re

co
rd

 (G
C

68
15

0)



INTRODUCTION AND FACTUAL BACKGROUND

1. This is a Representative Action, pursuant to Labor Code $ 2698 et seq., on behalf of

Plaintiff and other non-exempt California employees who currently work or formerly worked for

Defendant ("Aggrieved Employees").

2. For at least one (11 year prior to the filing of this action and at least one (11 year prior

to the date Plaintiff began the process of exhausting the administrative requirements, pursuant to

Labor Code II 2698 er seq., and continuing to the present (the "liability period"), Defendant has had

consistent policies of:

10 a. Failing to properly compute bonus wages and other non-base hourly wages

earned by Plaintiff and other Aggrieved Employees into their regular rate of pay for purposes of

paying them overtime wages at the conect rates, in violation of Labor Code )rt 510, 558 and 1194.

13 Defendant failed to properly blend these bonus wages and other non-base hourly wages and instead

14 paid Plaintiff and other Aggrieved Employees overtime based only on the base hourly rate of pay,

thus depriving Plaintiff and other Aggrieved Employees of all overtime wages earned, in violation of

16 Labor Code )$ 510, 558 and 1194.

17 b. Failing to pay Plaintiffand other Aggrieved Employees all overtime wages due

because it failed to use the "weighted average" method to incorporate prevailing wages into the

19 regular rate of pay for purposes of computing the proper overtime rates, in violation of Labor Code

20 IVIII 510, 558 and 1194. When an employee earns two or more rates by the same employer during a

21 workweek (here a base hourly rate and a prevailing wage rate), the regular rate used to determine the

22 proper overtime rate is calculated by dividing the employee's total earnings for the workweek,

23 including earnings during overtime hours, by the total hours worked during the workweek, including

24 the overtime hours. Instead, when Plaintiff and other Aggrieved Employees earned prevailing wages,

25 Defendant improperly paid overtime wages based only upon the base hourly rate of pay instead of

26 weighted average of the prevailing wage rate and base hourly rate. This violates Labor Code (I'I 510,

27 558 and 1194.

28
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c. Failing to pay Plaintiff and Aggrieved Employees all minimum and overtime

wages earned during the course of employment, in violation of Labor Code II( 510, 558, 1194 and

1194.2, and IWC Wage Order 16, when it rounded down the hours reflected on Plaintiff s and other

Aggrieved Employees'ime records to pay fewer hours than were actually worked. On a weekly

basis, this rounding deprived Plaintiff and other Aggrieved Employees of significant hours worked.

Defendant also failed to pay all minimum and overtime wages due at the correct rates of pay when it

failed to pay Plaintiff and Aggrieved Employees for time spent traveling from their home to distant

jobsites and between jobsites. Pursuant to IWC Wage Order 16, "all employer-mandated travel that

occurs after the first location where the employee's presence is required by the employer shall be

10 compensated at the employee's regular rate ofpay...." Defendant violated IWC Wage Order 16

because it compensated Plaintiff and Aggrieved Employees at the minimum wage, instead of their

12 regular rate of pay, for travel time to distant jobsites and between job sites. As a result, wages were

13 unpaid and are due. These failures to pay all minimum and overtime wages due constitute violations

14 of Labor Code I'II'I 510, 558, 1194 and 1194.2, and IWC Wage Order 16.

d. Failing to pay premium wages to Plaintiff and Aggrieved Employees who were

16 denied rest periods, in violation of Labor Code $ 226.7 and IWC Wage Order No. 16-2001. Plaintiff

17 and Aggrieved Employees were routinely unable to take an off-duty 10-minute rest period for every

18 four (41 hours of work or major fraction thereof, but were not paid premium wages of one hour's pay

19 for each missed rest period. When they were able to take a rest period, they were improperly combined

20 with their meal period into a single hour-long break. This violates Labor Code )( 226.7, 558, and

21 1174.5 and IWC Wage Order No. 16-2001.

22 e. Failing to pay premium wages to Plaintiffand other Aggrieved Employees who

23 were denied meal periods, in violation of Labor Code I'I) 226,7, 512, 558 and IWC Wage Order 16-

24 2001. Plaintiffand Aggrieved Employees were routinely denied, and not authorized to take, a timely,

25 uninterrupted, 30-minute meal period for every shift worked that exceeded five hours in duration, or

26 a second timely, uninterrupted, 30-minute meal period for every shift worked that exceeded ten hours

27 in duration, but were not paid premium wages of one hour*s pay for each missed first or second meal

period. When they were able to take a meal period, they were improperly combined with their rest
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periods into a single hour-long break. Defendant would also automatically deduct 30-minutes of pay

to account for its employees'ff-duty meal period, thereby rendering Defendant's meal period

records deficient. This violates Labor Code )ss 226.7, 512, 558, 1174, and 1174.5 and IWC Wage

Order No. 16-2001.

f. Failing to provide Plaintiff and other Aggrieved Employees with wage

statements that fully and accurately itemized the requirements set forth in I.abor Code $ 226(a).

Plaintiff and other Aggrieved Employees were not paid all minimum and overtime wages due and

meal and rest period premium wages due. As such, the wage statements provided by Defendant failed

to accurately state all gross wages earned, in violation of Labor Code Ij) 226(a)(1) and 226.3, total

10 hours worked, in violation of Labor Code Ij( 226(a)(2) and 226.3, net wages earned, in violation of

Labor Code ASS 226(a)(5) and 226.3, and all applicable hourly rates in effect during the pay period

12 and the corresponding number of hours worked, in violation of Labor Code PISS 226(a)(9) and 226.3.

13 g. Failing to pay Plaintiff and separated Aggrieved Employees all wages due at

14 the separation of their employment based on the time frames required by Labor Code )O'I 201 and 202.

As stated above, Plaintiff and other Aggrieved Employees were not paid all wages due during the

16 course of their employment and, as a result of this failure, they were not timely paid all wages due at

17 the separation of their employment. This violates Labor Code 8 201-202 and is alleged on behalf of

18 Plaintiff and separated Aggrieved Employees.

19 3. Plaintiff, on behalf of himself and all Aggrieved Employees pursuant to Labor Code Ij

20 2698 er seq., seeks civil penalties for Defendant's violations of the California Labor Code.

21 4. Venue is proper in this judicial district, pursuant to Code of Civil Procedure I'I 395.

22 Some of the Labor Code violations alleged against Defendant herein arose in Merced County,

23 California.

25

26 A. Plaintiff

PARTIES

27 5. Plaintiff NATHAN ARELLANO was employed by Defendant from June 2020

through January 2021 as a non-exempt field installer in Merced County, California.
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B. Defendants

6. Defendant DAC SERVICE, INC. dba FOUR C'S CONSTRUCTION is a California

corporation. Defendant employed Plaintiff and Aggrieved Employees throughout the State of

California, including Merced County, California.

7. The true names and capacities, whether individual, corporate, associate, or otherwise,

of Defendants sued herein as DOES I to 10, inclusive, are currently unknown to Plaintiff, who

therefore sues Defendants by such fictitious names under Code of Civil Procedure I'I 474. Plaintiff is

informed and believes, and based thereon alleges, that each of the Defendants designated herein as a

DOE is legally responsible in some manner for the unlawful acts referred to herein. Plaintiff will

10 seek leave of court to amend this Complaint to reflect the true names and capacities of the Defendants

designated hereinafter as DOES when such identities become known.

12 8. Plaintiff is informed and believes, and based thereon alleges, that each Defendant acted

13 in all respects pertinent to this action as the agent of the other Defendant, carried out a joint scheme,

14 business plan or policy in all respects pertinent hereto, and the acts of each Defendant is legally

15 attributable to the other Defendants.

16 9. The Defendants named herein as DOE I through DOE 10 are and were persons acting

17 on behalf of, or acting jointly with, Defendants, who violated, or caused to be violated, one or more

provisions of the California Labor Code as alleged herein.

19

20 TOLLING AGREEMENT

21 10. Plaintiff and Defendant entered into an agreement to toll the statute of limitations,

22 pursuant to California Code of Civil Procedure I'I 360.5, from May 14, 2021 through and including

23 July I, 2021. As such, all periods of limitation (statutory or otherwise) affecting any and all claims

24 or causes of actions which Plaintiff may have against Defendant have been tolled between May 14,

25 2021 and July I, 2021.

26

27

28

-5-

REPRESENTATIVE ACTION COMPLAINT

Th
is

 e
-c

op
y 

is
 th

e 
of

fic
ia

l c
ou

rt 
re

co
rd

 (G
C

68
15

0)



10

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

IV.

CAUSES OF ACTION

FIRST CAUSE OF ACTION

PLAINTIFF AND ALL AGGRIEVED EMPLOYEES AGAINST DEFENDANT

PENALTIES PURSUANT TO LABOR CODE 1I 2699(f) FOR VIOLATIONS OF LABOR

CODE 8 201-202, 226(a), 226.7, 510, 512, 1174, 1174.5, AND 1194 AND PURSUANT TO

LABOR CODE 0 2699(a) FOR VIOLATIONS OF LABOR CODE 55 226.3 AND 558

11. Plaintiff incorporates paragraphs 1 through 10 of this Complaint as though fully set

forth herein.

12. As a result of the acts alleged above, including the Labor Code violations set forth in

paragraph 2 above, Plaintiff seeks civil penalties pursuant to Labor Code )ss 2698 eI seq.

13. For each such violation, Plaintiff and all other Aggrieved Employees are entitled to

penalties and other relief in an amount to be shown at the time of trial subject to the following formula:

a. Pursuant to Labor Code I'I 2699(f), $ 100 for each initial violation and $200 for

each subsequent violation of Labor Code ($ 201-202, 226(a), 226.7, 510, 512,

1174, 1174.5, and 1194; and

b. Pursuant to Labor Code II 2699(f), the penalties as authorized by Labor Code

I'Iss 226.3 and 558.

14. Civil penalties recovered will be allocated 75% to the Labor and Workforce

Development Agency, and 25% to the affected employees.

15. On March 10, 2021, Plaintiff sent a letter, by online submission to the LWDA and by

certified mail, return receipt requested, to Defendant setting forth the facts and theories of the

violations alleged against Defendant, as prescribed by Labor Code Ij 2698 et seq. Pursuant to Labor

Code ss 2699.3(a)(2)(A), no notice was received by Plaintiff from the LWDA within sixty-five (65)

calendar days of March 10, 2021. Plaintiff may therefore commence this action to seek civil penalties

pursuant to Labor Code ss 2698 er seq.

Wherefore, Plaintiff and the Aggrieved Employees he seeks to represent request relief as

described below.
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10

RELIEF REOUESTED

WHEREFORE, Plaintiff prays for the following relief:

1. For civil penalties pursuant to Labor Code ss 2698 er seq. for Plaintiff and all other

Aggrieved Employees;

2. An award providing for payment of costs of suit pursuant to Labor Code ) 2699(g)(l)

and other applicable law;

3. An award of attorneys'ees pursuant to Labor Code ss 2699(g)(l) and other applicable

law; and

4. Such other and further relief as this Court may deem just and proper.

12

13

14

Dated: July I, 2021 Respectfully submitted,

GAINES & GAINES
A Professional Law Corporation

15

17

18

19

20

21

22

23

24

DANIEL F. GAINES
SEPIDEH ARDESTANI
Attorneys for Plaintiff

25

26

27
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To All Partieé and their Attorneys of Record:

Please take notice that the above-entitled action has been included in this Court's Delay Reduction
Program. Local Rule 4 will hereafter apply to this action. You are required to comply with the guidelines
for program cases as set forth in the above referenced Local Rule and the applicable California Rules of
Court (CRC), including Rules 3.714(b)(1), 3.720-3.735.

Please hotefiLocaIV'RUIes and AD‘R Packetmay _b'e :r'ei/jéWéd bn-Iiné ‘_at www.mérced.c'ourts.‘ca.g‘mi.

You are further advised that a Case Management Conference (CMC) in the above action has been
scheduled, per Local Rule 4(B)(1)(a). for:

January 31, 2022 at 10:00 AM in Courtroom 8

Located at 627 West 215‘ Street Merced, CA 95340

Honorable Judge Brian McCabe, presiding.

Plaintiff must serve this Notice on all Parties to this action at the same time the Complaint is served.
Failure to do so may cause unnecessary delay to this action. .

Parties desiring to appear telephonicallv at the CMC shall complv with CRC, Rule 3.670 and Local RuleA
and are responsible for makinq timelv arrangements with CourtCaII, LLC. CourtCalI. LLC may be reached
at (888) 882-6878. Notices of Telephonic Appearance may be placed on the CMC Statement or may be
filed independentlv with the Court NOT LESS THAN THREE (3) COURT DAYS prior to the CMC. A Notice
of Telephonic Appearance is deemed valid on anv subsequent. continued CMCs.

PURSUANT TO CRC. RULE 3.724. THE PARTIES MUST MEET AND CONFER NO LATER THAN 30
DAYS PRIOR T0 THE CMC.

A CMC Statement shall be filed with the Court no later than 15 days prior to the date set for the CMC.
Parties shall use Judicial Council form CM-110 (CRC 3.725). This form is available at the Court Clerks
Office or on-line at www.courtinfo.ca.gov.

lf you have any further questions regarding this Notice, please contact the undersigned at the number
indicated above.

Alex P Katofsky
27200 Agoura Road Suite 101
Agoura Hills CA 91301
Date: 7/6/2021 Amanda Toste, Court Executive Officer

Tawn Saephanh
'

By:
Printed Name

This e-copy is the official court record (GC68150).

SUPERIOR COURT OF CALIFORNIA Reserved far Clerk’s-File
COUNTY OF MERCED Stamp
627 W. 21st Street
Merced CA 95340 F“ En209-725-4100 -. ...

Nathan Arellano
fl

.

vs
Dac Service, Inc.

NOTICE OF CASE MANAGEMENT CONFERENCE Case N0. 21CV-02115
NOTICE OF INCLUSION IN DELAY REDUCTION PROGRAM

gawk $03
figsUtv'Clerk! 3
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