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I, DAVID MARA, declare as follows: 

1. I am President of Mara Law Firm, PC and counsel of record for Plaintiffs and the putative class 

in this matter. I am duly admitted to practice before all the courts of the state of California. The 

following facts are within my personal knowledge and, if called to testify, I could and would 

competently testify thereto.  

2. I have been practicing law in California since 2004. 

3. I extensively handle employment cases which involve violations of the California Labor Code 

and Industrial Welfare Commission Wage Orders, such as wage and hour class actions and cases 

alleging violations of the Private Attorneys General Act of 2004 (“PAGA”). 

4. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp., San Diego Superior Court 

Case No. GIC834348, which was the underlying case in the California Supreme Court’s 

landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, in 

which the California Supreme Court delineated the scope of employer obligations to provide, and 

employee rights to receive, meal and rest periods under California law. 

5. I wrote an Amicus brief on behalf of Consumer Attorneys Of California (“CAOC”) in the recent 

decision by the California Supreme Court in Augustus v. ABM Security Services, Inc. (2016) 2 

Cal.5th 257 (rest breaks must be duty-free and time spent being on call during rest breaks is not 

considered duty-free). 

6. My firm also wrote an Amicus brief on behalf of CAOC in the recent decision by the California 

Supreme Court in Williams v. Superior Court (2017) 3 Cal. 5th 531 (PAGA and wage and hour 

class action). 

7. My firm has been granted class certification in both state and federal courts.  

8. I am also Plaintiff’s counsel in a host of other class actions involving violations of 

California’s wage and hour laws, many of which involve the transportation industry. For 

example, I have been and am involved as counsel for plaintiffs in the following class actions 

involving wage and hour violations under California law: Davis v. Apria Healthcare Group 

(Case No. 37-2015-00007743); Norona v. B&G Delivery System, Inc. (Case No. 34-2015-

00186826-CU-OE-GDS); Perez v. City of San Diego (Case No. 37-2014-00016621); Cuellar-

Ramirez v. US Foods, Inc. (Case No. RG15770766); Peron v. The Vons Companies, Inc. 
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(Case No. 37-2014-00006965); Hilderbrand v. LinkUs Enterprises, LLC (Case No. 

DR150155); Belton v. Pacific Pulmonary Services (Case No. CGC-15-547564); Medina  v. 

Central Cal Transportation, Inc. (Case No. RG15770011); Dotson v. Asbury Environmental 

Services (Case No. 34-2017-00214070-CU-OE-GDS); Spikes v. Bear Trucking, Inc. (Case 

No. CIV17DS1715151); Montes v. Coram Specialty Infusion Services, Inc. (Case No. 37-

2016-00028950-CU-OE-CTL); Rodriguez v. Delta Sierra Beverage, LLC (Case No. 34-2017-

00206727); Clavel v. La Jolla Beach & Tennis Club, Inc. (Case No. 37-2017-00004802-CU-

OE-CTL); Martin v. Sysco Central California, Inc. (Case No. 1:16-cv-00990-DAD-SAB). 

9. Defendant is a supplier of industrial and specialty gases, and gas handling equipment in the 

United States. In order to conduct its business, Defendant hires hourly driver employees, such 

as Plaintiffs and Class Members, to transport these gases and equipment in California. 

10. On June 8, 2020, Plaintiff Escobedo sent notice to the California Labor and Workforce 

Development Agency (“LWDA”) of his intent to pursue various wage and our claims against 

Defendant on behalf of similarly situated aggrieved employees. Shortly thereafter, Plaintiff 

Escobedo filed a putative class action complaint on December 4, 2020, against Defendant in 

the San Diego County Superior Court, Case No. 37-2020-00044507-CU-OE-CTL, alleging 

causes of action for: (1) Failure to Pay Minimum Wage; (2) Failure to Pay Overtime Wages; 

(3) Failure to Provide Accurate, Itemized Wage Statements; (4) Failure to Permit Meal 

Periods; (5) Failure to Permit Rest Periods; (6) Waiting time penalties; (7) Civil Penalties 

Under the Private Attorney General Act of 2004; and (8) Unlawful Business Practices. 

11. On March 4, 2021, Plaintiff Carver sent notice to the LWDA of his intent to pursue various 

wage and our claims against Defendant on behalf of similarly situated aggrieved employees. 

Shortly thereafter, Plaintiff Carver filed a putative class action complaint on May 10, 2021, 

against Defendant in the San Diego County Superior Court, Case No. 37-2021-00020711-CU-

OE-CTL, alleging causes of action for: (1) Failure to Pay All Straight Time Wages; (2) 

Failure to Pay All Overtime Wages; (3) Failure to Provide Meal Periods; (4) Failure to 

Authorize and Permit Rest Periods; (5) Knowing and Intentional Failure to Comply with 

Itemized Employee Wage Statement Provisions; (6) Failure to Pay All Wages Due at the 
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Time of Termination of Employment; (7) Irregular Pay Periods; (8) Failure to Adopt a 

Compliant Sick Pay/Paid Time Off Policy; and (9) Violation of Unfair Competition Law. 

Mara Dec. Plaintiff Carver also filed a separate action alleging identical violations of the 

California Labor Code and seeking civil penalties under the PAGA on May 10, 2021, against 

Defendant in the San Diego County Superior Court, Case No. 37-2021-00020726-CU-OE-

CTL. 

12. After agreement amongst the Parties to consolidate the matters, Plaintiffs filed a First 

Amended Complaint in this matter on or around August 30, 2021, which added the entirety of 

the claims alleged by Plaintiff Carver in the two other actions. The two actions filed by 

Plaintiff Carver were then dismissed without prejudice. 

13. Defendant filed an Answer to the First Amended Complaint on or around October 4, 2021. 

Defendant denies the allegations of the action in its entirety, deny any liability or wrongdoing 

of any kind associated with the claims alleged in this action, and further deny that, for any 

purpose other than settling this action, this matter is appropriate for class treatment. Defendant 

further contends that they have complied with all applicable California laws, the California 

Labor Code, the applicable California Wage Order(s), and the Unfair Competition Law. 

Defendant finally contends that, if this matter were to be litigated further, they would have 

strong defenses to oppose class certification and succeed on the merits of Plaintiffs’ causes of 

action. 

14. Through discovery, Plaintiffs sought numerous documents and substantial amounts of data 

that were needed to evaluate the case. These documents included requests for time and wage 

records for the Class, policies and practices in place during the class period, employee training 

in place during the class period, as well as data surrounding the number of current and former 

employees. 

15. This discovery, in conjunction with the Parties’ meet and confer efforts, resulted in the 

production of over 10,000 documents and thousands of lines of data, including Defendant’s 

employee policies and practices, and paystubs and time records for Plaintiffs and Class 

Members. Using the time and wage records for the Class provided and the data surrounding 
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the number of current and former employees, Plaintiffs were able to establish a potential 

exposure model in preparation for mediation. 

16. Here, Plaintiffs contend that Class Members were required to perform safety training without 

compensation from Defendant.  The safety training included topics such as transportation of 

dangerous chemicals, air pollution and other topics related to the transportation industry. 

Defendant’s regular course of business required the drivers to load and distribute dangerous 

gases (oxygen, chlorine, propane) to businesses throughout their service area. As part of their 

business model, each driver was required to maintain their safety readiness in order to keep 

their products moving. As drivers could not perform the tablet training while they were 

driving for Defendant, they had to complete the training on their own time, after they were 

already off the clock, which would take several hours to complete each month. 

17. Defendants argue that beyond the limited accusations of Plaintiffs, there is no evidence that 

Class Members performed any work-related tasks for which they were not compensated, and 

that Defendants have uniform practices and policies forbidding employees from working off 

the clock. Defendants claim that Plaintiffs’ “investigation” is wholly inaccurate, and that the 

time spent engaging in the above training is grossly inflated by Plaintiffs. Defendants argue 

that they have tablets and computers at all of their locations where a driver can complete his 

training, and that they are instructed to accurately log how long it took them so they can be 

paid for that time. 

18. Plaintiffs argue that Defendant tells its drivers that they will receive overtime pay anyway 

when they work over 8 hours in a day or 40 hours in a week, essentially creating an implied 

contract: “You work for us, we will pay you more then we have to by law.” Based on the 

record sampling produced, Plaintiffs point out that Defendant does, in fact, regularly pay its 

drivers overtime when they work over 40 hours in a week, and creates clear evidence of an 

implied contract, or “promise,” to pay the drivers overtime. Thus, for all the instances where a 

driver did work over 8 hours in a day or 40 hours in a week and was not paid overtime, 

Defendant would be liable for this amount. 

19. Defendant disputes the entirety of Plaintiffs’ argument and the denies that it is liable for any 
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overtime at all. First, Defendant argues that there is no contract with drivers to pay them 

overtime at all, and that Plaintiffs cannot point to any written agreement or policy that 

conveys any such message, nor is there any evidence that this purported “promise” was ever 

conveyed by Defendant to drivers. Second, simply because Defendant decides in certain 

limited circumstances to pay its drivers overtime on occasion does not result in the formation 

of any kind of implied contract. Defendant is not legally obligated to pay its drivers overtime, 

and it is completely up to Defendant if it decides to do so on occasion. As such, Defendant 

claims that drivers are being paid more then they are legally entitled to, not less. 

20. Plaintiffs further contend that Defendant’s wage statements fail to properly itemize the 

overtime rate and hours worked, making it impossible to promptly and easily determine the 

correct pay rate with the corresponding hours and pay. Thus, if a Class Member were to add 

together the hours listed in the line items on their wage statements, the total is incorrect 

because it exceeds the total number of hours actually worked by the employee during the pay 

period. 

21. Defendant argues that the holding in Hernandez v. BCI Coca-Cola Bottling Co. (9th Cir. 

2014) 554 Fed. Appx. 661, 662 refutes this argument and is more applicable to the wage 

statements at issue. In Hernandez, the court granted summary judgment in the defendant 

employer’s favor. Defendants point out that, unlike McKenzie, the actual correct number total 

hours worked are itemized on the wage statements. The Hernandez court found that that the 

plaintiff employee only needed to “subtract his regular hours from total hours to determine 

overtime hours worked during the pay period.” Hernandez, supra, 554 Fed. App. at 662. Just 

as in Hernandez, Defendant contends that Class Members can do the same. 

22. The Parties agreed to attend mediation with mediator Jeff Ross, Esq. on July 28, 2022. Shortly 

thereafter, Mr. Ross issued a mediator’s proposal, which the Parties accepted on August 4, 

2022. Since then, the Parties have met and conferred regarding all the terms of the settlement 

and finalized their agreement in the Parties’ Settlement Agreement. The Parties seek 

preliminary approval of the Settlement Agreement in the instant motion. 

23. In addition to being able to discover the strengths and vulnerabilities associated with 
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Plaintiffs’ claims, Defendant provided Plaintiffs with information and data points which 

Plaintiffs submitted to an expert to establish a representative damage model, as explained 

below. 

24. Plaintiffs contend that Defendant has failed to pay Class Members for all hours worked. 

Defendant required its drivers to undergo monthly safety training. Plaintiffs allege that drivers 

were subjected to approximately eight (8) hours of training each month. All of this training 

was done off-the-clock and was uncompensated. Accordingly, Defendant’s maximum 

exposure under Plaintiffs’ unpaid wages claim is $1,270,080 (Approximately 67.5 months 

during the Class Period x Approximately 84 drivers employed at any given time x $28 

average hourly rate x 8 hours per month = $1,270,080). 

25. Further, if Plaintiffs were to prevail on their unpaid wages claims, they may also be entitled to 

waiting time penalties. Plaintiffs calculates the potential maximum exposure under the 

waiting time penalties cause of action as $735,840 (73 former employees during the three-

year statutory period x $28.00 average rate of pay x 12-hour average shift length x 30 days = 

$735,840). 

26. Defendant argues that beyond the limited accusations of Plaintiffs, there is no evidence that 

Class Members performed any work-related tasks for which they were not compensated, and 

that Defendant has uniform practices and policies forbidding employees from working off the 

clock. Defendant claims that Plaintiff’s “investigation” is wholly inaccurate, and that the time 

spent engaging in the safety training takes approximately one (1) hour per month, not eight. 

Defendants claim that they have tablets and computers at all of their locations where a driver 

can complete his training, and that they are instructed to accurately log how long it took them 

so they can be paid for that time. Defendant also contends that individualized issues would 

predominate because the Court would have to ask each and every class member how long they 

spent on safety training each month and whether they accurately logged the time it took to 

complete the training. As Plaintiffs’ claims for waiting time penalties are derivative of their 

wage claims, Defendant argues that it would not be liable for these either. Should the Court 

agree with Defendant’s arguments, Plaintiffs’ and class members would be entitled to no 
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recovery under this cause of action. 

27. Further, Plaintiffs claim that Defendant has entered into an implied contract with Class 

Members that requires them to pay Class Members overtime when they work over eight (8) 

hours in a day or forty (40) hours in a week, despite being exempt from overtime under 

California law. If Plaintiffs were to prevail on their overtime cause of action, employees 

would be entitled to the overtime premium pay for each hour worked over eight (8) hours in a 

day or forty (40) hours in a week that was not compensated as overtime. Therefore, the 

maximum potential exposure under this theory of liability would be $630,631 

(Approximately 25,888 workweeks in the Class Period x Approximately 1.74 hours per 

workweek compensated at the regular rate that Plaintiffs contend should have been 

compensated as overtime x $14 average overtime premium wage = $630,631). 

28. Plaintiffs’ overtime claim is also subject to risks of obtaining certification and on the merits. 

Defendant asserts that there is no contract with drivers to pay them overtime at all, and that 

Plaintiffs cannot point to any written agreement or policy that conveys any such message, nor 

is there any evidence that this purported “promise” was ever conveyed by Defendant to 

drivers. Further, simply because Defendant decides in certain limited circumstances to pay its 

drivers overtime on occasion does not result in the formation of any kind of implied contract. 

Defendant is not legally obligated to pay its drivers overtime, and it is completely up to 

Defendant if it decides to do so at any given point in time. As such, Defendant claims that 

drivers are being paid more then they are legally entitled to, not less. Defendant also argues 

that Plaintiffs’ would have to ask each driver what purported promises were relayed to them 

by Defendant in terms of compensation policies and what their understanding was in terms of 

their rights to be paid overtime. Because each driver would have to testify as to their 

understanding of Defendant’s compensation policies, class certification would be denied for 

lack of predominance. 

29. Plaintiffs contend that throughout the liability period, Defendant’s wage statements did not 

contain accurate information regarding hours worked, which could not be easily determined 

from the wage statements. Given approximately the 6,135 pay periods at issue during the 
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statutory period, Plaintiffs calculate the potential maximum exposure under the wage 

statement cause of action as $608,800 [(Approximately 94 drivers received a wage statement 

during the statutory period x $50 initial penalty) + (6,041 remaining pay periods x $100 

subsequent penalty = $608,800). 

30. As noted previously, Defendant argues that its wage statements are complaint under 

Hernandez v. BCI Coca-Cola Bottling Co. (9th Cir. 2014) 554 Fed. Appx. 661, as the actual 

correct number total hours worked are itemized on the wage statement, permitting Class 

Members to easily determine the number of hours they worked. If the Court were to agree 

with Defendant that the analysis from Hernandez applies to the wage statements at issue as 

opposed to the rationale of McKenzie v. Federal Express Corporation (2011) 765 F. Supp. 2d 

1222, Plaintiffs would be unable to recovery any wage statement penalties. 

31. Plaintiffs allege that Defendant has four (4) violations –failure to pay all time worked, failure 

to wages at the agreed upon rate, failure to provide accurate, itemized wage statements, and 

failure to pay all wages twice per month – of the Labor Code sections which give rise to 

PAGA penalties. The statute of limitations for PAGA violations goes back one year. As there 

were 7,301 pay periods in the statutory period at the time of mediation, Plaintiffs calculated 

Defendant’s potential maximum exposure under PAGA as follows: 

$100 x 4 PAGA violations x 7,301 pay periods = $2,920,400 

32. Not taking into account any of their defenses or arguments, Defendant’s total exposure if 

Plaintiffs were successful in their core claims would be approximately $2,509,511 

[$1,270,080 (unpaid wages exposure) + $630,631 (overtime exposure) + $608,800 (wage 

statement exposure) = $2,509,511]. If Plaintiffs’ are successful in their unpaid wages claims, 

they may also be entitled to damages for waiting time penalties in the amount of $735,840. If 

all of Plaintiffs’ claims are successful, they may also be entitled to PAGA penalties in the 

maximum amount of $2,920,400. 

33. In light of the risks Plaintiffs’ claims faced, Plaintiffs and their Counsel believe that the 

settlement amount of $750,000 – with an average settlement share amount estimated at 

$2,382.59 – is a reasonable and fair settlement amount. 
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34. A true and correct copy of the Settlement Agreement is attached hereto as Exhibit 1. A true 

and correct copy of the proposed Class Notice is attached to Exhibit 1 as Exhibit A. 

35. A true and correct copy of the filing receipt from Plaintiff’s upload of their preliminary 

approval motion and supporting documents to the LWDA’s website is attached as Exhibit 2. 

36. A true and correct copy of the confirmation that the upload of Plaintiff’s preliminary approval 

motion was received by the LWDA is attached as Exhibit 3. 

I hereby declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.    

 

Dated: February 7, 2023                 

 
                         
      David Mara 
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