A PROFESSIONAL LAW CORPORATION
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April 23, 2021

NOTICE VIA ONLINE SUBMISSION

California Labor and Workforce Development Agency (“LWDA”)
VIA CERTIFIED U.S. MAIL WITH RETURN RECEIPT

Macy’s Retail Holdings, LL.C
Macy’s Backstage, Inc.
Macy’s Inc.

7 W 7th Street

Cincinnati, OH 45202

Macy’s Merchandising Group, Inc.
145 Progress Place
Springdale, OH 45246

Re: Notice pursuant to California Labor Code sections 2698, et seq.,
the Private Attorneys General Act (“PAGA”), submitted by Ola Kamel
on behalf of herself and all other employees of Macy’s Retail
Holdings, LLC as an individual and as a proposed Representative of
the State of California

Dear PAGA Administrator:

This letter shall serve as Ola Kamel’s (hereafter “Claimant”) Notice pursuant to the
California Private Attorneys General Act of 2004 (“PAGA”), California Labor Code
sections 2698, et seq. regarding her claims against Macy’s Retail Holdings, LLC, Macy’s
Inc., Macy’s Merchandising Group, Inc., Macy’s Backstage, Inc., and any related entities,
all other employers, and their managers, agents, officers and directors (referred to herein
as “the Employer”). Claimant submits this notice on behalf of herself and all current and
former employees employed by the Employer in California.

If the LWDA does not intend to investigate the allege violations, Claimant intends
to file a representative action for PAGA civil penalties on behalf of herself and all other
aggrieved employees of the Employer, seeking civil penalties on behalf of herself and all
other aggrieved employees in the State of California. A copy of this notice is being sent to
the Employer by certified mail at the addresses above.




Claimant and other employees were subject to the same policies and practices
alleged herein which impermissibly denied aggrieved employees their rights pursuant to
the California Labor Code and caused violation of the Labor Code as set forth below.

FACTUAL STATEMENT

Employer violated minimum wage and overtime laws under the California Labor
Code by requiring Claimant and aggrieved employees to complete mandatory off-the-
clock health screenings/questionnaires. Additionally, Claimant and aggrieved employees
were not provided with adequate seating.

Employer subjected Claimant and aggrieved employees to policies and practices
which caused the violations of the Labor Code as described herein. Claimant now seeks
civil penalties individually and on behalf of other aggrieved employees based on the
alleged violations of the California Labor Code and applicable IWC Wage Order, including
civil penalties pursuant to Labor Code section 558(a), excluding underpaid wages per
ZB, N.A. v. Superior Court (2019) 8 Cal. 5th 175, 252 Cal. Rptr. 3d 228, 448 P.3d 239.
Claimant’s claims are set forth in further detail below.

For reasons set forth herein, Claimant alleges the following violations of the
California Labor Code and the applicable IWC Wage Order on behalf of herself and all
other aggrieved employees of Employer. Claimant alleges that Employer:

1. Failed to pay Claimant and other aggrieved employees all wages due
including minimum, regular, and overtime wages; and

2. Failed to provide Claimant and other aggrieved employees with seating.

Accordingly, Claimant now seeks civil penalties on behalf of herself and other
nonexempt aggrieved employees based on the Employer’s alleged violations of the
California Labor Code and applicable IWC Wage Order. Claimant’s claims are set forth
below.

FAILURE TO PAY MINIMUM, REGULAR, AND OVERTIME WAGES
(Labor Code 8§ 218, 510, 1194, 1197, 1197.1, 1198, and 1199(c) and the “Minimum
Wages” and “Hours and Days of Work” Sections of the Applicable Wage Order)

Labor Code section 510 provides in pertinent part: “Eight hours of labor
constitutes a day’s work. Any work in excess of 8 hours in one workday and any work in
excess of 40 hours in any one workweek and the first eight hours worked on the seventh
day of work in any one workweek shall be compensated at the rate of no less than one and
one-half times the regular rate of pay for an employee. Any work in excess of 12 hours in
one day shall be compensated at the rate of no less than twice the regular rate of pay for
an employee. In addition, any work in excess of eight hours on any seventh day of a
workweek shall be compensated at the rate of no less than twice the regular rate of pay of
an employee.”



Labor Code section 1194(a) states: “Notwithstanding any agreement to work for a
lesser wage, any employee receiving less than the legal minimum wage or the legal
overtime compensation applicable to the employee is entitled to recover in a civil action
the unpaid balance of the full amount of this minimum wage or overtime compensation,
including interest thereon, reasonable attorney’s fees, and costs of suit.”

Labor Code section 1198 provides: “The maximum hours of work and the standard
conditions of labor fixed by the commission shall be the maximum hours of work and the
standard conditions of labor for employees. The employment of any employee for longer
hours than those fixed by the order or under conditions of labor prohibited by the order
is unlawful.”

Labor Code section 1199, which is a statute listed for which PAGA default civil
penalties are recoverable pursuant to Labor Code sections 2699.5 and 2699(f) ((2),
provides that:

Every employer or other person acting either individually or as an officer, agent,
or employee of another person is guilty of a misdemeanor and is punishable by a fine of
not less than one hundred dollars ($100) or by imprisonment for not less than 30 days,
or by both, who does any of the following;:

(a) Requires or causes any employee to work for longer hours than those fixed, or
under conditions of labor prohibited by an order of the commission.

(b) Pays or causes to be paid to any employee a wage less than the minimum
fixed by an order of the commission.

(c) Violates or refuses or neglects to comply with any provision of this chapter
or any order or ruling of the commission.

Labor Code section 1197 states: “The minimum wage for employees fixed by the
commission or by any applicable state or local law, is the minimum wage to be paid to
employees, and the payment of a lower wage than the minimum so fixed is unlawful. This
section does not change the applicability of local minimum wage laws to any entity.”

Labor Code section 1197.1 states: “Any employer or other person acting either
individually or as an officer, agent, or employee of another person, who pays or causes to
be paid to any employee a wage less than the minimum fixed by an order of the
commission shall be subject to a civil penalty, restitution of wages, liquidated damages
payable to the employee, and any applicable penalties imposed pursuant to Section 203.
For any initial violation that is intentionally committed, one hundred dollars ($100) for
each underpaid employee for each pay period for which the employee is underpaid. For
each subsequent violation for the same specific offense, two hundred fifty dollars ($250)
for each underpaid employee for each pay period for which the employee is underpaid
regardless of whether the initial violation is intentionally committed.”

Pursuant to the “Hours & Days of Work” Section of the applicable Wage Order, an
employer may not pay non-exempt employees less than the applicable overtime rate for
all overtime hours worked.



Pursuant to the “Minimum Wages” and “Hours & Days of Work” Sections of the
applicable Wage Order, an employer may not pay employees less than the applicable
minimum wage for all hours worked and provides that an employer may not pay non-
exempt employees less than the applicable overtime rate for all overtime hours worked.

The Employer violated Labor Code sections 218, 510, 1194, 1197, and 1198, and the
“Minimum Wages” and “Hours and Days of Work” Sections of the Applicable Wage Order
because it did not pay Claimant and other aggrieved current and former employees all
minimum, regular, and overtime wages for all hours worked. Claimant, and on
information and belief other aggrieved employees, regularly worked off-the-clock without
receiving any compensation for these hours worked off-the-clock. For example, Employer
failed to pay for all minimum wages (and overtime wages when applicable) earned due to
Employer’s practices of requiring its employees to undergo off-the-clock health
questionnaires/screenings. Employer did not compensate its employees for the time
spent by Claimant and other aggrieved employees completing these health questionnaires
despite being in control of its employees.

Accordingly, Claimant now seeks civil penalties pursuant to the PAGA on behalf of
all aggrieved employees based on the alleged violations of the California Labor Code and
applicable IWC Wage Orders.

Failure to Provide Adequate Seating

Labor Code section 1198 makes it illegal to employ under conditions of labor that
are prohibited by the applicable Wage Order.

Code of Regulations, Title 8, section 11070(14)(A) provides that “[a]ll working
employees shall be provided with suitable seats when the nature of the work reasonable
permits the use of seats.”

Code of Regulations, Title 8, section 11070(14)(B) provides that “[w]hen employees
are not engaged in the active duties of their employment and that nature of the work
requires standing, an adequate number of suitable seats shall be placed in reasonable
proximity to the work area and employees shall be permitted to use such seats when it
does not interfere with the performance of their duties.”

During the relevant time period, Employer violated these statutes because its
employees were not allowed to sit, even when it would not have interfered with the
performance of their duties, nor were they provided with suitable seats. As such,
Employer is liable for civil penalties pursuant to California Labor Code § 2698 et seq.

CIVIL PENALTIES FOR VIOLATION OF
THE LABOR CODE AND IWC WAGE ORDERS
(Labor Code §8§ 558, 558.1, and 1197.1)

Labor Code section 558 subjects any employer or other person acting on behalf of
an employer who violates, or causes to be violated, a section of Part 2, Chapter 1, of the
Labor Code or any provision regulating hours and days of work in any IWC Wage Order
to a civil penalty in the amount of $50 for any initial violation for each pay period in which



an employee is underpaid in addition to an amount sufficient to recover underpaid wages,
and $100 for each subsequent violation in addition to an amount sufficient to recover
underpaid wages, which shall be paid to each affected employee.

Labor Code section 558.1(a) states: “Any Employer or other person acting on
behalf of an employer, who violates, or causes to be violated, any provision regulating
minimum wages or hours and days of work in any order of the Industrial Welfare
Commission, or violates, or causes to be violated, Sections 203, 226, 226.7, 1193.6, 1194,
or 2802, may be held liable as the Employer for such violation.” Labor Code section 558.1
expressly defines “employer or other person acting on behalf of an employer” to include
a “natural person who is an owner, director, officer, or managing agent of the employer.”

Labor Code section 1197.1 states that any employer or other person acting either
individually or as an officer, agent or employee of another person, which pays or causes
to be paid to any employee a wage less than the minimum fixed by an order of the
commission shall be subject to a civil penalty and restitution of wages payable to the
employee in an amount of $100 for the initial violation for each pay period in which an
employee underpaid in addition to an amount sufficient to recover underpaid wages, and
$250 for each subsequent violation in addition to an amount sufficient to recover
underpaid wages, which shall be paid to each affected employee.

As set forth above, Employer violated the IWC Wage Order regulating the hours
and days of work, Labor Code sections 510, 1197, and 1198, and caused the employees to
be paid less than the minimum set by the IWC Wage Order. As a result, Employer is liable
for civil penalties under Labor Code sections 558, 558.1, and 1197.1.

Accordingly, Claimant will pursue civil penalty or other lawful remedies for herself
and other current and former employees, including recovery of attorney’s fees, costs, and
civil penalties to the extent allowed by law. However, pursuant to the recent California
Supreme Court decision in ZB, N.A. v. Superior Court (2019) 8 Cal. 5th 175, 252 Cal. Rptr.
3d 228, 448 P.3d 239, Claimant does not seek underpaid wages as part of any anticipated
PAGA representative action.

DUTIES OF EMPLOYER
(Labor Code §§ 1174, 1174.5, 1175, and 1198, and the Applicable Wage Order)

Labor Code section 1174 describes certain duties of every employer in this state.
Subsection (d) of this labor code section requires that payroll records show the hours
worked daily by employees and the corresponding wages to be paid for the hours
worked. The Employer violated this requirement by its failure to accurately record
employee hours worked and/or paid including wages owed for off-the-clock time and
meal and rest period premiums. Labor Code section 1174.5 imposes a civil penalty of
$500 for an employer’s failure to maintain accurate and complete records. This civil
penalty is addition to the civil penalty of $100 per pay period, per aggrieved employee
that would be imposed pursuant to Labor Code section 2699 for a violation of Labor Code
section 1174(d). Furthermore, Claimants and all other aggrieved current and former
employees are entitled to collect 25% of the penalty imposed pursuant to Section 2699.



The Employer failed to accurately record all hours worked by Claimant and other
aggrieved employees and failed to record all accurate wages to be paid.

Claimant will pursue all remedies on behalf of herself and other current and former
employees, including recovery of attorney’s fees, costs, damages and penalties to the
extent allowed by law.

ATTORNEY’S FEES, COSTS, INTEREST AND PENALTIES
(Labor Code §§ 218.6, 226(e), 1194, 1194.2, and 2699, et seq.)

Labor Code sections 218.6, 226(e), 1194, 1194.2, and 2699, et seq. give employees
the right to recover in a civil action the unpaid balance of the full amount of minimum
wages, regular wages, overtime compensation, damages, liquidated damages, and
penalties, including interest thereon, reasonable attorney’s fees, and costs of suit.

Pursuant to Labor Code sections 2699, et seq., aggrieved employees are entitled to
collect 25% of the penalty assessment and 100% of the underpaid wages. Accordingly, the
Employer is liable for these items in addition to the unpaid wages. Claimant has already
incurred in actual damages, costs and attorney’s fees and will continue to incur costs as a
result of the Employer’s unlawful actions.

CONCLUSION

The Employer violated Labor Code sections as set forth herein. Claimant will
pursue all remedies on behalf of herself and other aggrieved employees, including
recovery of attorney’s fees, costs, and penalties to the extent allowed by law. The facts
and claims contained herein are based on the information available at the time of this
writing. Therefore, if through discovery and/or expert review, Claimant becomes aware
of additional claims, they reserve the right to revise these facts and/or add any new claims
by amending the claim letter or by adding applicable causes of action in the complaint.

Should you have any questions, please feel free to contact me at your convenience.

Sincerely,

Jonathan M. Lebe, Esq.
Attorney for Ola Kamel
Individually and on behalf of Aggrieved Employees



