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DECLARATION OF MAX W. GAVRON 

I, Max W. Gavron, declare as follows: 

1. I am an attorney at law duly admitted to practice before all courts in the State of 

California and am a member of the law firm of the Diversity Law Group, P.C., one of the 

attorneys of record for Plaintiff Steven Yetter (“Plaintiff”) in the above-entitled action. I have 

personal knowledge of the matters set forth herein, and if called upon as a witness to testify 

thereto, I could and would competently do so. 

PROCEDURAL HISTORY 

2. On or about May 25, 2021, Plaintiff submitted written notice under Labor Code § 

2699.3 (the “PAGA Notice”) to the California Labor and Workforce Development Agency 

(“LWDA”) and Defendant Select Comfort Retail Corp. (“Defendant”). As set forth in the PAGA 

Notice, Plaintiff alleged that Defendant failed to pay meal and rest period premium 

compensation at the regular rate of pay and pay all wages owed upon separation of employment, 

in violation of California Labor Code §§ 201-203, 226.7, and 512. 

3. On July 29, 2021, Plaintiff filed a representative action complaint against 

Defendant in the Superior Court of California, County of Shasta, alleging a cause of action for 

violation of Labor Code § 2698, et seq. (the “Action”). The Complaint asserted claims for 

penalties under PAGA for Defendant’s failure to pay meal and rest period premium 

compensation at the regular rate of pay and pay all wages owed upon separation of employment. 

4. After Defendant appeared, the Parties met and conferred regarding the possibility 

of conducting an early mediation that would include the exchange of information to allow the 

Parties to evaluate Plaintiff’s theory of liability and Defendant’s potential exposure. 

5. After further discussion regarding mediator selection, the Parties agreed to engage 

the services of experienced wage and hour neutral Michael J. Loeb, Esq., for a private mediation 

on November 5, 2021. 

6. In connection with the Parties’ mediation efforts, Defendant provided Plaintiff 

with employee time records, wage statements (in excess of 1,500 exemplars) issued during the 

applicable period, and payroll data, including the number of Aggrieved Employees and the 
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number of pay periods worked by the Aggrieved Employees.  The data allowed Plaintiff’s 

counsel to perform a comprehensive damage analysis in preparation for the mediation. 

7. During the mediation, the Parties spoke at length about the strengths and 

weaknesses of each side’s claims and defenses, and the scope of Defendant’s potential liability. 

After a full day of arm’s-length negotiations, the Parties agreed to a settlement of the Action and 

executed a memorandum of understanding. The Parties thereafter worked to memorialize the 

terms of the settlement in a long-form settlement agreement. 

SUMMARY OF THE PROPOSED SETTLEMENT 

8. As set forth in the Settlement Agreement, attached hereto as Exhibit A, the 

aggrieved employees affected by this Settlement (or “PAGA Representative Group”) are defined 

as “all individuals who are or were employed as non-exempt employees by Select Comfort 

within the State of California who were paid a meal or rest period premium at any time from July 

19, 2020 through the date the Court approves the Settlement. (Settlement Agreement ¶ 1.1.) 

9. The PAGA Period in this matter runs from July 19, 2020, through the date the 

Court approves the Settlement, unless Select Comfort exercises its option to limit the PAGA 

Period so that the total Pay Periods does not exceed 4,000. (Id.) 

10. Based upon Defendant’s records, there were approximately 330 individuals in the 

PAGA Representative Group and 4,000 pay periods during the PAGA Period, at the time of the 

mediation. (Id. ¶ 6.1.) 

11. The Settlement Agreement requires Defendant to pay the gross amount of One 

Hundred Twelve Thousand Five Hundred Dollars ($112,500.00) (the “Gross Settlement Fund”). 

(Id. ¶ 6.1.) This is an allocation of the civil penalties for the release of PAGA claims by the 

PAGA Representative Group. (Id.) The balance of the Gross Settlement Fund remaining after 

deduction of the approved Service Award to the Plaintiff, attorneys’ fees and costs, and 

settlement administration fees (the “PAGA Payment”), will be available for distribution to the 

LWDA and PAGA Representative Group. (Id. ¶¶ 1.7, 1.8, 6.3.) Seventy-five percent of the 

PAGA Payment, or approximately $38,231.29 will be paid to the LWDA for PAGA penalties. 

(Id. ¶ 6.3.) The remaining twenty-five percent, or approximately $12,743.76, will be distributed 



 

4 
 

DECLARATION OF MAX W. GAVRON IN SUPPORT OF MOTION TO APPROVE SETTLEMENT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to the PAGA Representative Group (“Net Settlement Proceeds”). (Id. ¶ 1.7.) 

12. The Net Settlement Proceeds distributed to the PAGA Representative Group will 

be distributed on a pro rata basis, based on the number of pay periods each individual worked 

during the PAGA Period. (Id. ¶ 6.3.) 

13. Based on the number of pay periods encompassed by the Settlement (4,000) and 

the gross settlement amount ($112,500.00), the average value per pay period is approximately 

$28.13 ($112,500 / 4,000 pay periods).  After deduction of the amounts described above, the 

$12,743.76, will be distributed to the PAGA Representative Group.  The amount any particular 

PAGA Representative Group member will be entitled to recover will vary depending on the 

number of pay periods he or she worked. This is fair, as it directly allocates greater penalties to 

the individuals who have allegedly suffered greater harm. 

14. As part of the Settlement Agreement, Defendant does not object to Plaintiff’s 

Counsel’s request for attorneys’ fees of approximately thirty-three and one-third percent of the 

Gross Settlement Fund, i.e., Thirty-Seven Thousand Five Hundred Dollars ($37,500.00), plus 

reimbursement of documented litigation costs, subject to the Court approving this Settlement. 

(Id. ¶ 6.6.) 

15. Defendant also does not object to Plaintiff’s request for a Service Award of 

$10,000.00, in recognition of Plaintiff’s efforts in obtaining the benefits of the Settlement on 

behalf of other purported aggrieved employees and for Plaintiff’s general release of his claims 

against Defendant. (Id. ¶ 5.2.) 

16. Finally, the Settlement Agreement provides for the payment of the fees and 

expenses reasonably incurred by the Settlement Administrator. (Id. ¶ 1.14.) The Parties have 

agreed to allocate the amount of $4,000.00 for the settlement administration costs. Further, the 

Parties have agreed to utilize Phoenix Settlement Administrators to administer the Settlement. 

(Id. ¶ 1.15.) 

17. The scope of the Released Claims by the PAGA Representative Group members 

is appropriately tailored as it only releases claims arising out of the facts alleged or could have 

been alleged in this lawsuit and PAGA Notice and does not release any other claims. Further, 
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none of the PAGA Representative Group members are bound by any general release under Code 

of Civil Procedure § 1542 as part of this Settlement. 

POTENTIAL CIVIL PENALTIES 

18. Defendant has represented that there are approximately 405 individuals who 

comprise the PAGA Representative Group and 4,000 pay periods at issue during the PAGA 

Period. Therefore, pursuant to the PAGA, Plaintiff has calculated total approximate exposure at 

$400,000.00 ($100 x 4,000 pay periods), pursuant to Labor Code § 2699(f)(2). While the PAGA 

does provide the potential for a heightened penalty for subsequent violations, courts are often 

hesitant to award a heightened penalty where there is no prior citation by the Labor 

Commissioner.  See Bernstein v. Virgin Am., Inc., 3 F.4th 1127, 1144 (9th Cir. 2021) (holding no 

heightened penalty where defendant was not notified by Labor Commissioner or any court that it 

was subject to the California Labor Code). 

19. The maximum penalty calculation assumes that Plaintiff will prevail on the 

merits. Plaintiff asserts that his representative PAGA claim is based on the allegation that 

Defendant failed to pay meal and rest period premium compensation at the regular rate of pay 

and pay all wages owed upon separation of employment. While Plaintiff maintains that there 

does not exist any reason for reducing PAGA penalties, Plaintiff is aware that Defendant could 

make a compelling argument to the contrary. Firstly, Defendant has denied violation of any 

applicable laws and liability for any claims asserted in the Action. Defendant also argued that 

even assuming arguendo that the Court found its employment practices violative of the Labor 

Code, the Court has discretion under PAGA to reduce the maximum allowable PAGA penalties 

at its discretion. Here, because the California Supreme Court’s ruling in Ferra v. Loews 

Hollywood Hotel, LLC, 11 Cal. 5th 858 (2021) came down very recently, Defendant would have 

argued that the amount of PAGA penalties to be imposed should be extremely limited.   

20. Assuming that Plaintiff prevailed on liability under the facts of this case, I 

appreciate the substantial risk that Defendant could present a persuasive argument that even if 

the Court ultimately found Defendant’s employment practices violative of the Labor Code, the 

Court has discretion under PAGA to reduce the maximum allowable PAGA penalties at its 
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discretion. Defendant may have sought summary judgment on this issue or proceeded to trial. 

Should Defendant have prevailed, the State of California and Aggrieved Employees would have 

been left with zero recovery. 

21. I am also aware that Courts routinely award far less than the statutory maximum 

amount of civil penalties, even where an underlying violation of the Labor Code is found. For 

example, as shown in the Court of Appeal’s decision in Carrington v. Starbucks Corp., while the 

plaintiff prevailed on his PAGA claim upon trial, the trial court reduced the maximum PAGA 

penalty amount by 90%, citing the employer’s good faith attempt at complying with the law. 30 

Cal.App.5th 504, 517 (2018). Similarly, in the matter of Magadia v. Wal-Mart Assocs. et al., 

2019 U.S. Dist. Lexis 91792, while the trial court imposed substantial PAGA penalties upon the 

defendant, such amount still represented reductions of 67% and 80% of the potential PAGA 

penalties at issue. Id. at *87-*100. Moreover, this was only after the plaintiff in Magadia had 

prevailed after trial.  Thereafter, the Ninth Circuit reversed the district court and vacated its 

award, which resulted in no PAGA recovery at all.  Magadia v. Wal-Mart Associates, Inc., 999 

F.3d 668, 678 (9th Cir. 2021).  My firm handled the Magadia matter and thus we are well aware 

of the risks attendant with prosecuting actions like these.   

22. Here, Plaintiff maintains that there does not exist any reason for reducing PAGA 

penalties. However, Plaintiff is aware that Defendant could make a compelling argument to the 

contrary, especially considering how recently the California Supreme Court’s ruling in Ferra 

was issued. Even if there were a finding of liability, Defendant has argued that these violations 

were not intentional violations of the law and that the court should reduce any penalties awarded. 

As such, the Court may be disinclined to award full PAGA penalties. On this basis, the Court 

again may find there is reason to significantly reduce the PAGA penalties awarded.  The 

proposed settlement significantly exceeds PAGA settlements that courts have approved in other 

cases, when considered as a percentage of the overall settlement value of the case. The proposed 

settlement amounts to 28% ($112,500 / $400,000) of the total possible liability in this matter, 

which far exceeds other PAGA settlements approved by courts – including those that provide for 

less than the one percent allocation to PAGA penalties. See, e.g., Hopson v. Hanesbrands Inc., 
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2009 WL 928133, *9 (N.D. Cal. Apr. 3, 2009) (approving total PAGA allocation that was 0.49% 

of $408,420.32 gross settlement; Moore v. PetSmart, Inc., 2015 WL 5439000, *8 (N.D. Cal. 

Aug. 4, 2015) (approving total PAGA allocation that was 0.5% of $10,000,000 gross settlement); 

Lusby v. Gamestop Inc., 97 F.R.D. 400, 407 (N.D. Cal. 2013) (approving total PAGA allocation 

that was 0.67% of $750,000 gross settlement). For example, in Cotter v. Lyft, Inc., the plaintiff 

alleged that drivers who use Lyft were misclassified as independent contractors. 2016 WL 

3561742, (N.D. Cal. June 23, 2016). 

23. My office accepted this case on a contingency basis, and recovery was uncertain.  

Had Plaintiff not prevailed, then we would not have been compensated for our efforts and would 

be left with significant costs expended in furtherance of the prosecution of this case. 

24. I strongly believe that Plaintiff can prevail at trial. However, after taking into 

account sharply disputed factual and legal issues involved in this litigation, the risks attending 

further prosecution, including the still-developing law under PAGA, and the substantial benefits 

to be received pursuant to the compromise and settlement of the litigation, I have concluded that 

settlement on the terms set forth in the Settlement Agreement is appropriate and in the best 

interests of Plaintiff and the aggrieved employees. 

ATTORNEY EXPERIENCE 

25. From the inception of the case, Plaintiff’s Counsel have zealously represented the 

interests of Plaintiff and the aggrieved employees. The Settlement was obtained for the benefit of 

the aggrieved employees. 

26. My qualifications are as follows: I received a full-tuition scholarship, and 

graduated from Southwestern Law School in 2013, magna cum laude. I was in the top 5% of my 

class. During my time at Southwestern, I was a Notes and Comments Editor on the Southwestern 

Law Review. I also received awards for achieving the highest grade in my class in several 

courses. In 2012, I was a full-time extern, at the United States District Court for the Central 

District. Immediately after law school, I taught several courses at Southwestern, including 

Principles of Legal Analysis and Legal Methods. I taught those courses for approximately four 

years. 
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27. I practiced civil litigation at Haight Brown & Bonesteel LLP from approximately 

September 2013, through January 2016. I was third-chair in a federal court jury trial that resulted 

in a defense verdict in our client’s favor on a $21 million commercial breach of contract dispute. 

I also regularly litigated cases across the civil litigation spectrum, including employment matters. 

28. From February 2016, through Fall 2017, I practiced at the international law firm 

of Arnold & Porter, which had recently merged with Kaye Scholer, LLP. I defended Fortune 50 

companies in Multi-District Litigation primarily in the product liability sphere. I also 

successfully drafted an appellate brief in the Ninth Circuit resulting in the reversal of a summary 

judgment decision regarding trade secret issues, in addition to working in several other practice 

groups. See Experian Info. Solutions v. Nationwide Marketing Servs. Inc., 893 F.3d 1176 (9th 

Cir. 2018). 

29. From September 2017, through September 2018, I served as a law clerk to a 

Judge sitting on the United States District Court, Central District of California. I regularly 

prepared bench memoranda, on cases involving all types of civil litigation, including regularly 

working on wage and hour class actions. 

30. I am currently an attorney at the law firm Diversity Law Group, P.C., an 

employment law firm that has handled numerous wage and hour class and individual actions, on 

both plaintiff and defense sides. My current practice focuses on employment matters involving 

both class actions, and single plaintiffs. The firm currently has cases in the Los Angeles Superior 

Courts, the Orange County Superior Courts, the San Diego County Superior Courts, and the 

United States District Courts for the Central, Northern, and Eastern Districts of California. I am 

currently handling, or have handled, numerous wage and hour class action lawsuits with the firm, 

including, but not limited to: Agar v. Sensient Natural Ingredients, LLC (Case No. CV-19-

001906, Stanislaus County Superior Court); Heredia v. Eddie Bauer LLC (Case No. 

16CV300475, United States District Court, Northern District of California); Parsons v. Estenson 

Logistics, LLC (Case No. 34-2019-00252929, Sacramento County Superior Court); Wood v. 

Reeve Trucking Co., Inc. (Case No. STK-CV-UOE-2018-0004414, San Joaquin County Superior 

Court); Coronel v. Pinnacle Agriculture (Case No. 18CV004287, Monterey County Superior 
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Court), and Tice v. Trader Joe’s Company (Case No. 20CV00892, Santa Barbara County 

Superior Court), among others.  

31. I have been certified as class counsel in a number of cases, including Smith v. 

Gold Country Health Center, Inc. (Case No. PC20180491, El Dorado County Superior Court) 

and Pantoja v. RAMCO Enterprises, L.P. (Case No. M126835, Monterey County Superior 

Court). I have also assisted in numerous wage and hour class action mediations. 

32. On June 14, 2019, I argued two related cases in front of the Ninth Circuit Court of 

Appeals. One of them was Rodriguez v Nike Retail Service Inc., Case No. 17-16866. On June 28, 

2019, the Ninth Circuit issued a published decision, reversing and remanding in favor of our 

clients. Rodriguez v. Nike Retail Servs., Inc., 928 F.3d 810 (9th Cir. 2019). The related case 

decision was Chavez v. Converse, Inc., 772 Fed. Appx. 571 (June 28, 2019). 

33. To date, my office has incurred $10,024.95 in costs. The costs are all litigation-

related costs, including filing fees, service costs, mediation fees, postage, and copying fees. 

Attached hereto as Exhibit B is a copy of costs my firm has incurred in connection with the 

prosecution of this lawsuit. The difference between the maximum of $15,000.00 allocated to 

costs in the Settlement Agreement and the amount of the costs actually incurred will be 

distributed to the LWDA and the PAGA Representative Group as set forth in the Settlement 

Agreement. 

34. Concurrent with the filing of the Motion to Approve PAGA Settlement, my office 

uploaded the Motion, Settlement Agreement, and proposed order to the LWDA’s website. 

35. My office will also upload the Court’s judgement and order approving the 

Settlement Agreement within ten days after entry of such. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.   

Executed on this 28th day of February 2022, at Los Angeles, California. 

 
_________________________________ 

      Max W. Gavron 
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WHEREFORE, Plaintiff, as representative of himself and the PAGA Representative 

Group, and SELECT COMFORT, have executed this Agreement as of the dates set forth below. 

Dated: 
11141 

, 2022 
----

Dated: , 2022 
----

APPROVED AS TO FORM: 

Dated: , 2022 
----

Dated: ____ , 2022 

SMRH:4884-5209-8569.1 

By GDocuSigned by: 

S .l-e.veA lf e.J.J.er 

C66A 1 B96CD324F1 ... STEVEN YETTER 

By 

SELECT COMFORT RETAIL CORPORATION 

by its _________ _ 

DIVERSITY LAW GROUP, APC 

By 

LARRY LEE 

MAXGAVRON 

Attorneys for STEVEN YETTER 

POLARIS LAW GROUP LLP 

By 

-13-

WILLIAM MARDER 

Attorneys for STEVEN YETTER 

January 14
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 WHEREFORE, Plaintiff, as representative of himself and the PAGA Representative 
Group, and SELECT COMFORT, have executed this Agreement as of the dates set forth below. 
 
 
 
Dated: __________, 2022 By 

 STEVEN YETTER 
 

 

Dated: __________, 2022 By 

 SELECT COMFORT RETAIL CORPORATION  
 

by its ________________________ 
 

 
APPROVED AS TO FORM: 
 
Dated:  __________, 2022 DIVERSITY LAW GROUP, APC 

By  
 LARRY LEE 

MAX GAVRON 
 

Attorneys for STEVEN YETTER  
 
 
 

 
Dated:  __________, 2022 POLARIS LAW GROUP LLP 

By  
 WILLIAM MARDER 

 
Attorneys for STEVEN YETTER  

 
 
 

January 22

Vice President, Associate General Counsel
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Dated: __________, 2022 SHEPPARD MULLIN RICHTER & HAMPTON LLP 

By  
 MATTHEW SONNE 

HAYLEY GRUNVALD 
BRYANNE LEWIS 

 
Attorneys for SELECT COMFORT RETAIL 

CORPORATION  
 
 

 

January 12
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<<DATE>> 
<<FIRST_NAME>> <<LAST_NAME>> 
<<ADDRESS 1>> 
<<ADDRESS 2>> 
 
 Re: Payment From Steven Yetter. v. Select Comfort Retail Corp.  
 
Dear <<FIRST_NAME>> <<LAST_NAME>>: 
 
 Enclosed you will find a check made payable to you.  This is your payment from the 
settlement of the lawsuit entitled Steven Yetter  v. Select Comfort Retail Corp., Shasta County 
Superior Court Case No. 197881 (the “Action”). 
 
 The Action was filed against Select Comfort Retail Corp. (“Select Comfort”) pursuant to 
the California  Labor Code Private Attorneys General Act of 2004, Cal. Labor Code § 2698 et 
seq. (“PAGA”).  The claim was brought by a former non-exempt employee on behalf of the State 
of California and other non-exempt employees of Select Comfort.  You have been identified as 
one of the employees on whose behalf the case was brought.  
 
 Plaintiff in the Action claimed that Select Comfort owed penalties under PAGA for 
alleged violations of the California Labor Code relating to paying meal and rest period premiums 
at the regular rate of pay and paying all wages owed upon separation of employment to non-
exempt employees in California who were paid a meal or rest period premium at any time from 
July 19, 2020 through  <<DATE>>.  The lawsuit sought civil penalties consisting of statutorily 
authorized amounts awarded on a per employee per pay period basis.  Select Comfort denies that 
it did anything wrong or that it owes any penalties.  
 
 The Court has not ruled on the merits of the lawsuit but it has approved the civil penalties 
settlement amount to be paid by Select Comfort.  A portion of that settlement amount goes to the 
State of California’s Labor and Workforce Development Agency.  Another portion of the 
settlement amount goes to the current and former non-exempt employees within the state of 
California who were paid a meal or rest period premium at any time from July 19, 2020 through 
<<DATE>>.  In agreeing to this settlement, Select Comfort does not admit that it is liable in any 
way to its current or former employees for the alleged violations.  
 
 Pursuant to the settlement, enclosed is a check for your share of a portion of the civil 
penalties.  You have 180 days from the date of this notice to cash the attached settlement check.  
If you do not cash your check in this time, the money will be transferred to the State of 
California Unclaimed Property Fund, from which you may recover the money. 
  
 You are not a party to this lawsuit, but you and the government will be bound by the 
judgment in this matter as to civil penalties.  If you have any questions, you can contact the 
settlement administrator (whose contact information is at the top of this letter).  
 
      Very truly yours,  
      [Administrator]  
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Selection Criteria
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Client (hand select) Include: Yetter, Steven v. Select
Slip.Transaction Ty 2 - 2

Rate Info - identifies rate source and level
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Posting Status
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Client
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DNB Time
Est. Time
Variance

Rate Info
Bill Status

67384 EXP  Linda Lee 1 75.00 75.00
5/25/2021
WIP

Court fees
Yetter, Steven v. Select   

LWDA  

67719 EXP  Olympia 1 6.96 6.96
5/31/2021
WIP

Postage
Yetter, Steven v. Select   

Postage  

68385 EXP  Olympia 1 1753.25 1753.25
7/29/2021
WIP

Atty Service
Yetter, Steven v. Select   

Attorney Service - Complaint  

68876 EXP  Olympia 1 67.99 67.99
8/13/2021
WIP

Atty Service
Yetter, Steven v. Select   

Attorney Service - Complaint Service  

69127 EXP  Erika Mejia 1 171.75 171.75
8/27/2021
WIP

Atty Service
Yetter, Steven v. Select   

Attorney Service - POS of Summons  

69425 EXP  Olympia 1 7450.00 7450.00
10/15/2021
WIP

Arbitrators
Yetter, Steven v. Select   

JAMS Mediation  

70540 EXP  Olympia 1 500.00 500.00
2/7/2022
WIP

Court fees
Yetter, Steven v. Select   

Filing Fees  

Billable 0.00 10024.95
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