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SPIVAK LAW 

(f'1J'lk"f~t: R~lr.n t.norr>e~'~ 

lfi5&D \'etttuva S:h10 .... Ste .. ]}J 

DAVID G. SPIVAK (SBN 179684) 

.MARJ>.LLEMESSRELR?\1 (SBN 31697'1) 

MAYA CHEAITANI (SBN 335777) 

THE SPIVAK LAW FIRM 
16530Ventural3lvd .. Suite 203 
Encino, CA 91436 
Telephone (2l3) 725-9094 
Facsimile 634-2485 

At.tomeys for Plaintiff, 

FILED BY FAX 
ALAMEDA COUNTY 

September 13, 2021 

CLERK OF 
THE SUPERIOR COURT 
By Xian~xii Bowie, Deputy 

CASE NUMBER: 

RG21104787 

REYNA JANETTE l'vflJNOZ SANTOS, and all others similarly situated 

StJPERIOR COlJRT OF THE STATE OF CALIFORNIA 

FOR THE CotJl'ffY OF ALAMEDA 
(UNLIMITED JllRISJJlCTlON) 

REYNA JA.'\"ETTE lYruNOZ SANTOS, on 
behalf ofherself, all others siluilarly situated, 
and as au "aggrieved employee" on behalf of 
other "aggrieved employees'' tmder the Labor 
Code Private Attomeys General Act of 20(}4, 

VS. 

AKA TETE. INC. a Califomia corporation: and 
DOES l-50, inclusive, 

Defendants, 

Case No.: RG21l04787 

FIRST Al\IIENDED CLASS ACTION 

COMPI,AINT FOR: 
1. Faihrre to Provide Meal and Rest Periods 

(Lab. Code ~ § 512 and 1198); 
2. Failure to Pay All Wages Eamed for All 

Homs Worked at the Correct Rates of Pay 
(Lab. Code§§ 510, 1194, 1197. and 
1198): 

3. Failure to Indemnify (Lab, Code§§ 1198 
and 2802); 

4. Wage SlateHJenl. Peuall.ies (Lab. Code 
§ 226): 

5. \Vaiting Time Penalties (Lab. Code 
§§ 201, 202, and 203); 

6. Unfair Competition (Bns. & Prof Code 
§§ 17200, et seq.); and 

7. Civil Penalties (Lab. Code§§ 2698. et 
seq). 

JURY TRIAL DEMANDED 

First A:mended Class Action Complaint 
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Plaintiff, REYNA JANETTE MUNOZ SANTOS (hereafter "Plaintiff'), on behalf of 

herself and all others similarly situated, c-omplains and alleges as follows: 

INTRODUCTION 

1. Plaintiff brings this class and representative action against Defendant AKA TETE~ 

INC., a California c01poration, and DOES 1- 50, inclusive (collectively "Defendants~') for alleged 

violations of the California Labor Code~ Industrial Welfare Commission Order No. 5-2001 

(hereafter '4fue Wage Order"), and the Business and Professions Code. 

2. As. set forth in more detail below, Plaintiff alleges that Defendants are liable to her 

and other similarly situated cm:rent and fanner employees in Califonua for unpaid wages and 

other related relief. These claims at·e based on Defendants' alleged faihu·es to: (I) Provide· all 

meal and rest periods in compliance v.rith Califomia law, (2) Pay all wages earned for aU hours 

worked at the conect rates of pay, (3) Indemnify Plaintiff and the below-described Class for 

reasonable expenses incmTed while perfonning their duties, (4) Provide accurate and complete 

itemized written wage statements, (5) Timely pay all final wages upon tennination of 

employment, and ( 6) Fairly compete. Accordingly, Plaintiff now seeks to recover unpaid wages 

and related relief through this class action. 

IDRISDICTION AND VENUE 

3. This court has subject matter jurisdiction because the aggregate claims of 

Plaintif( inclusive of aU relief) place more than $25,000 in controversy. 

4. TI1ere is no basis for federal question subject matter jurisdiction :in this case. 

Specifically, Plaintiff asserts claims that solely arise tmder California law~ rather than federal 

law. 

5. There is also no basis for federal dive1·sity jurisdiction in this case. 

6. Venue is proper in Alameda County pursuant to Califomia Code of Civil 

Procedure § 395(a) and § 395 .. 5 in that liability arose in Alameda COlmty because at least some 

of the transactions that are the subject matter of this Complaint occuned therein and/or because 

each defendaut is found, maintains offices, transacts business, and/or has an agent therein. 

PARTIES 

7. Plaintiff RE\'NA JANETTE :MUNOZ SANTOS is a resident of Califo1nia. In 

27 approxin1ately April2015, Defendants began to employ Plaintiff at tl1eir Bronco Billy's Pizza 

28 Palace restaurant located at 26775 Hayward Blvd, Hayward, Califomia as an hourly cook. 

SPIVA!( LAW 

tn!P~ Ri;:l\rs At tott"'VS 
1SS3!JVent...-a lll\111., Sit'. 20,'1' 

En<:ioo, fA !11436 
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Defendants employed her continuously from that date until on or about July 9~ 2020, when 

Defendants closed the restaurant due to th.e Cov:id-19 pandemic. Defendants reopened the 

restaurant one week later but declined to rei':rire Plaintiff 

8. At all relevant times,. Plaintiff was an "employee" within the me.aning of Title 8 

California Code of Regulations § 11050 and an '~aggrieved employee" within. the meaning of 

Labor Code § 2699( c). 

9. Defendant AK.ATETE, INC., is a corporation organized and existing under the 

laws of California and also a citizen of Califomia based ou Plaintiff's information and belief. 

10. Plaintiff is ignorant of the. tnle names, capacities, relationships, and extents of 

participation in the conduct alleged herein of the Defendants sued as DOES 1- 50, inclusive, but 

is informed and believes and thereon alleges that said Defendants are legally responsible for the 

wrongful conduct alleged herein and therefore sues these Defendants by such fictitious names. 

Plaintiff will amend the C.o.mplaint to allege the tme names and c-apacities of the DOE Defendants 

when ascertained. 

11. Plaintiff is informed and believes and thereou alleges that~ at all relevant times 

herein, all Defendants were the agents, employees, .servants, masters, and/or employers of the 

remaining Defendants, and, in doing the things hereinafter alleged, we.re acting within the course 

and scope· of such agency or employment and wilh the approval and nttification of each of the 

other Defendants .. 

12.. At all relevant times,. in petpetrating the acts and omissions alleged herein, 

Defendants and each of them acted pursuaut to and in furtherat1ce of a policy aud/m; practice, or 

lack thereof1 which resulted in Defendants not paying Plaintiff and other members of the below­

described class in accordance with applicable laws. as alleged herein. 

13. Plaintiff is informed and believes and thereon alleges that each and evety one of 

the acts and omissions alleged herein was performed by, and/or attributable to, all Defendants, 

each acting as agents and! or employees, and/or 1.mder the <fu·ection and control of each of the othe.r 

Defendants, and that said acts and failures. to act were within. the course and scope of said agency, 

employment, and/or direction and controL 

CLASS ALLEGATIONS 

14. This action has been brought and may be maintained as a class action pursuant to 

28 California Code of Civil Procedure § 382 because there is a well-defined community of interest 
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among the persons who comprise the readily ascertainable class defined below and because 

Plaintiff is 1.maware of any diffkolties likely to be e.ncotmtered in. managing this case as a class 

action. 

15. Class Definition: The Class is defined as follows: All individuals currently and 

fmmerly employed in Califomia. as non-exempt, hourly employees by Defendants, including but 

not limited to food preps, c.ook.s, waiters and persons in similar positions at any time duriug the 

period beginning four years prior to the filing of this action and ending on the date that fmal 

judgment is entered. in this action eclass" or 'Tlass Members"). 

16. Res:ervati.o.n of Rights: Pursuant to Rule of Court 3 .. 765(b), Plaintiff. reserves the 

right to amend or modify the class definition with greater specitl:city, hy finther division into 

subclasses and/or by limitation to particular issues. 

17. Numerosity: The Class M.embers are so mnnemus that the individual joinder of 

each individual Class Member is impractical. While Plaintiff does not cun·eutly know tl1e exact 

number of Class Members, Plaintiff is informed and believes that the actual number exceeds the 

minimum required for numerosity under Califomia laws. 

18. Commonality and Predominance: Conunon questions of law and fa.ct exist as to. 

aU Class Members and predominate over any questions which affect only individual Class 

Members. These questions include,. but are not l imited to: 

A. Whether Defendants failed to provide the Class Members with all meal and 

rest periods in compliance with Califomia law; 

B. 'Whether Defendants weekly failed to pay all wages eamed to the Class 

Members for all hours worked at the correct rates of pay; 

C. \Vhet11er Defendants failed to indemnify the Class Members for the 

reasonable expenses tlley incmTed during the course of perfonning their duties; 

D. \Vhether Defendants knowingly and intentionally failed to provide the 

Clas s Members with accurate written wage statetuent.s; 

E. Whether Defendants willfully failed to provide the Class Members with 

timely final wages upon termination of employment; 

F. \Vbether Defendants engaged in unfair competition witlll.n the meaning of 

Business and Professions Code §§ 17200, et seq., with respect to the Class Members; and 

G. Whether Class .Members are entitled to restitution of money or property 

4 
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that Defendants may have ac.quired from them through alleged Labor Code violations. 

19. Typicality: Plaintiffs claims are typical of the other Class Members) claims. 

Plaintiff is informed and believes and thereon alleges that Defendants have a policy and/or 

p1·actice~ or lack thereof, which resulted .in Defendants failing to comply with the Califomia Labor 

Code., the Wage Order, and the Business and Professions Code. 

20. Ad.eguacv of Class Representative: Plaintiff is an adequate class representative 

in that she has no interests that are adverse to, or othetwise in conflict \vith, the interests of absent 

Class Members. Plaintiff is dedicated to vigorously prosecuting this action on behalf of Class 

Members. Plaintiff will fairly and adequately represent and protect the interests of Class 

Members. 

21. Adegnacv of Class Counsel: Plaintiff's cmmsel are adequate class counsel in that 

they have no .known conflicts of interest with Plaintiff or absent Class Members, are experienced 

in class action litigation, and at·e dedicated to vigorously prosecuting this action on behalf of 

Plaintiff and absent. Class Members. 

2:2. Superiority: A class action is vastly superior to other available means for fair and 

efficient adjudication of Class Members' claims and would be beneficial to the parties and the 

Comt. Class action treatment win allow a number of similru:ly situated persons to simultaneously 

and efficiently prosecute their corrnnon claims in a single fonuu without the unnecessary 

duplication of effort and expense that numerous individual actions would. entail. In addition,. the 

monetary amounts due to many individual Class Members are likely to be relatively small and. 

would thus. make it difficult, if nat impossible, for individual Class Members to both seek and 

obtain relief. Moreover, a class action will serve an important public interest by pem1itting Class 

Membet·s to effectively pursue tl1e recovery of monies owed. to them. Further,. a class action will 

prevent the potential for inconsistent or contradictory judgments inherent in individual litigation. 

STATEMENT OF FACTS 

23. In approximately April20 15,. Defendants began to employ Plaintiff at their Bronco 

Billy's Pizza Palace restaurant locate..d at 26775 Hayward Blvd) Hayward~ California as an homty 

cook.. Defendants employed her continuously fi·om that date until on or about July 9, 2020, when 

Defendants closed the restaurant due. to the Covid-19 pandemic. Defendants reopened t11e 

restaurant one week later but declined to rehn:e Plaintiff. 

24. At all relevant tunes, Defendants is~ued wages to Plaintiff and the Class Members 

5 
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on a semi-monthly basis and paid them at an hourly rate ofpay. At aU relevant time.s, Defendants 

classified Plaintiff and the Class Members as non-exempt employees entitled to the protections. 

of both the Labor Code and the Wage Order. 

25. Defendants failed to compensate Plaintiff and the Class Members for aU hours 

worked at the con·ect rates of pay, including overtime. Plaintiff and the Class Members often 

worked five (5) to si,'{ (6) days iu a. worbveek, and between eight (8) to fourteen (14) hours per 

workday. At aU relevant times~ Plaintiff and. the Class Members worked over eight (8} hours in 

one workday and over forty ( 40) hom:s in one workweek. Defendants, ho\vever, failed to pay 

Plaintiff and the Class Members oveztime wages of at least one and a. half l Y2 times their hourly 

rates of pay for all hmus in excess offor1y (40) in a week, and all hours in excess of eight (8) in 

a day. Additionally, Defendants failed to pay Plaintiff and the Class Members at least twice their 

hourly rates of pay when they woiked over twelve (12) hours in a workdity. 

26, At. all relevant times, Defendants required Plaintiff and the Class Members to 

perform work while cloc,ked-out and failed to compensate them for this time. Due to the workload 

and failure to hire sufficient staff members, Defendants often requested that Plaintiff and the Class 

Members continue to work after they clocked-out because other employees did not arrive for their 

shift:s on time. Defendants tailed to compensate Plaintiff and the Class MembeTs for this work 

perfonned off-the-dock. 

27. At all relevant times, Defendants failed to prov-ide Plaintiff and the Class Members 

with all timely meal periods. Due to the workload and failure to hire sufficient staff members, 

Defendants denied Plaintiff and the Class Members their 30-minute of.f-duty meal period within 

the firs t five hours. of work. Defendants also denied 30-miuute off-duty meal periods to Plaintiff 

and the Class Members because Defendants. only allowed them to take a 20-minute break once a 

day. Defendants required Plaintiff and the Class M.embers to manually log-in their hours worked 

on a handwritten timesheet at their end of their shifts. .. Defendants instmcted Plaintiff and the 

Class Members to only indicate their dock-in and clock-out til:nes without entering their meal 

periods. 

28. Moreover, Defendants failed to authorize and pennit Plaintiff and the Class 

Members with rest periods iu violation ofCalifomia law. Due to high workload and law staffing 

levels, Defendants failed to authorize and pemlii Plaintiff and the Class Members to take ten­

minute, paid) duty-free rest breaks evecy four hours worked or major fraction thereof. Defendants 
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did not seek an exemption from the rest period protections of the Wage Order from the Califomia 

Divisions of Labor Standards Enforcement. 

29. Defendants failed to hire sufficient staff members to cover and support Plaintiff 

and tlte Class Members so they could take duty-free,. ten-minute rest periods and duty-free, 30 .. 

minute meal periods. Furthetmore, Defendants failed to pay premium wages for days on which 

they failed to provide Plaintiff and the Class Members. with. timely meal periods. Defendants. also 

fuiled to pay premimn wages for days on which they failed to provide Plaintiff and the Class 

Members with timely rest periods. 

30. At all relevant tunes, Defendants required Plaintiff and the Class tvlembers to incur 

certain busil1ess expenses in the course of perfonning their duties. On several occasions, 

Defendants required Plaintiff and the Class Members to drive in their personal vehicles to 

Defendants' restaurant in Fremont to pick up items that the Hayward locations ran out of Plaintiff 

and the Class Members picked-up products such as bread and cheese.~ among otheJs. On several 

occasions~ Defendants also re.quired Plaintiff and the Class Members to drive to the groce1y store 

to buy vegetables, condiments and coutail1ed for the t:estaurant. Defendants did not reimburse 

Plaintiff and the Class Members for such mileage expenses, nor offer them transpodation for such 

tasks. 

31. Defendants failed to issue to Plaintiff and the Class Members complete and 

accurate wage statements as a result of their failure to state all hom-s worked at the coiTect rates 

of pay, and all wages earned including rest period and meal period premimn wages. Defendants 

also failed to timely pay Plaintiff and the Class Members all eame.d wages described above dlrring 

and at the conclusion employment. Moreover, Defendants failed to maintain accw:ate employee 

records ofPla.intiff and the Class Members. 

32. 

33. 

FIRST CAUSE OF ACTION 

.FAILURE TO PROVIDE REST BREAKS AND MEAL PERIODS 

(Lab. Code§§ 226.7, 512~ and.l198) 

(By Plaintiff and th.e Class against all Defendants) 

Plaintiff incorporates all paragraphs of tlus Complaint as if fully alleged herein. 

At all relevant times d1.u·ing the applicable limitations period~ Plaintiff and the 

28 Class Members have been employees of Defendants. and entitled to the benefits and protections 
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of California Labor Code§§ 226.7, 512, 1198, and the Wage Order. 

34. 

35. 

36. 

37. 

In relevant part, Califol'nia Labor Code§ 1198 states: 

The maximum !lours of work and the standard conditions of labor 
fiXed by the commission shall be the maximum hours of work and 
the standard conditions of labor for employees. The employment 
of any employee for longer hours than tl10se fixed by the order or 
under oonditjons of labor prohibited by the order is unlawful. 

In relevant part,. Califomia. Labor Code§ 512 states: 

An employer shall not employ an employee for a work pet'iod of 
more than five hours per day without providing the employee w ith 
a meal period of not less than 30 minutes, except that if the total 
work period per day of the employee is no more than six homs, the 
meal period may be waived by mutual consent of both the 
employer and employee. 

An employer shall not employ an. employee for a wo.rk period of 
more than 10 homs per day without providing the employee with 
a second meal period of not less than 30 m.inutes, except that if the 
total hours worked is no more than 12 hours, the second meal 
period may be waived by mutual consent of the employer and the 
employee only if the first meal period was not waived. 

In relevant part, § 12 of the \Vage Order states: 

Rest Periods 

(A) '•Every employer shall autllorize and permit all employees 
to take rest periods, which insofar as practicable shall be in the 
middle of each work period. The authorized rest period time shall 
be based on the total hours worked daily at the rate of ten (10) 
minutes net rest time per tom ( 4) how:s or major fraction thereof 
However, a re::.'t period need not be authorized for employees 
whose total daily work time is less than three and one-half (3 112) 
.hmu-s. Authorized rest period time shall be c.ounted as hours 
worked for which there shall be no deduction from wages." 

(B) If an employer fails to provide an employee a rest period in 
accordance with the applicable provisions of this Order, the 
employer shall pay the employee one (l) hour of pay a:t the 
employee's regular rate of compensation for each work day that 
the rest petiod is not provided." 

In relevant pati~ § ll ofthe Wage Order states: 

8 
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38. 

39. 

M.eal Peliods 

(A) .. No employer shall employ any person for a work period 
of more than five (5) hou.rs without a meal period of not less than 
30 minutes, except that when a work period of not more than six 
(6) hom-swill complete the day•s work the meal period may be 
waived by mutual consent of the employee and the employee. 
Unless the employee is relieved of all duty during a 30-minute 
meal period, the meal period shall be considered an 'on duty' meal 
period and col.mted as time worked. An 'ou duty' meal period shall 
be pemutted only when the nature of the work prevents an 
employee front being relieved of all duty and when by written 
agreement between the parties an on-the-job paid meal period is 
agreed to.. Th-e written agreement shall state that the employee 
.may. in writing, revoke the agreement at any time .. '~ 

(B) If an employer tails to provide ~m employee a meal period 
in accordance with the applicable provisions of this Order, th-e 
employer shall pay the employee one (l) hour of pay at the 
employee's regular rate of compensation for each work day that 
the meal period is not pmvided.1' 

In relevant part, California Labor Code § 226.7 states: 

(b) An employer shall not require an employee to work dming 
a meal or rest period mandated pursuant to an applicable statute> 
or applic,ahle regulation, standard~ or order of the Industrial 
Welfare Commissiou> the Occupational Safety and Health. 
Standards Board~ or the Division of Oc.cupatioual Safety and 
Health. 

(c) If an employer fails to provide an employee a meal pet'iod 
or rest period in accordance with a state law~ including, but not 
limited to, an applicable statute or applicable regulation, standard., 
or order of the Industrial Welfare Commission, the Occupational 
Safety and Health Standards Board, or the Division of 
Occupational Safety and Health, the employer shall pay the 
employee one additionallwur of pay at the, employee's regulanate 
of compensation for each wol'k day that the meal or rest period is 
not provided. 

Pursuant to California Labor Code § 5 I2 and the \Vage Order, Plaintiff and the 

Class Members were entitle.d to unintem1pted meal periods of at least 30 minutes for each day 

they worked five or more homs. Pursuant to California Labor Code § 512) they were also entitle.d 

to a second 30'-min.ute meal period when they worked more than 10 hours in a workday. 
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40. Pursuant to the Wage Order, Plaintiff and th.e Class Membe.r& were entitled to be 

provided witl1net rest breaks of at least ten minutes tor each fom-hom petiod of work, or major 

fraction thereof. 

41 . Defendants intentionally failed to provide Plaintiff and tlle Class Members with 

all required 30-minute duty-free meal periods and 10-minute rest periods fi:ee from any work 

duties in accordance with. the Wage Order. 

42. At all relevant times, Defendants failed to pmvide Plaintiff and the Class 

Members with all timely 30-.minute duty-free meal periods witllin the :fu·st five hours of work. 

Defendants also denied Plaintiff and the Class Members their 30-minnte off-duty meal periods 

because Defendants only allowed them to take a 20-minute break once per day. Moreover, 

Defendants failed. to authorize and permit Plaintiff and the Class Members. to take I 0-minute rest 

breaks evety fom' hours worked 01· major fraction thereof as required by the Wage Order. 

Ftuthem1ore, Defendants failed to pay premium wages for days on which they failed to provide 

Plaintiff and the Class Members with timely meal and rest petiods.. 

43. Plaintiff is infmmed and believes and thereon alleges that, at all relevant times 

within the applicable limitations period, Defendants had a policy, practice, or a lack of a policy 

which resulted in Defendants: not providing the Class with all off-duty meal periods and rest 

breaks required by Califon:Ua law. 

44. As a result of Defendants • unlawful conduct, Plaintiff and the Class Members 

bave suffered damages in an amount, subject to proof, to the extent they were not paid additional 

wages owed :for all meal periods and rest breaks not provided to them. 

45. By reason of the above, pursuant to California Labor Code § 226.7} Plaintiff and 

the Class Members are entitled to pre:Inimn wages for workdays in which one or more off-duty 

meal periods were not provided to them, and for workdays in which one or more rest breaks were 

not provided to them. 

Ill 

SECOND CAUSE OF ACTION 

FAILURE TO PAY ALL \VAGES EARNEDFORALLHOURS WORKED 

(Lab. Code §§ 510, 1194,. 1197, and 1198) 

(By Plaintiff and the Class against Defendants) 

46. Plaintiff incorporates all paragraphs of the Complaint as if fully alleged he:rein. 
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47. At all relevant times, Plaintiff and the other Class Members have been non-exempt 

employees of Defendants and entitled to the benefits and protections of Ca.lifomia Labor Code 

§§ 510, 1194, 1197~ and 1198 and. the Wage Order. 

48. § 2 of the Wage Order defines "hours worked" as ((the time dming which an 

employee is subject to the control of an eu1ployer, and includes all the time the employee is 

suffered or pennitted to work, whether m not required to do so." 

49. § 3 of the ·wage Order states:. 

7 (A} Daily Overtime- General Provisions 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

(1) The following overtime provisions are applicable to employees 18 yeru:·s of 
age or ove1· and to employees 16 or 17 years of age who m:e not required by law 
to attend school and are not otherwise prohibited by law from engaging in the 
subject work. Such employees shall not be employed more than eight (8) hours in 
any workday or more than 40. hours in any work-week 1:mless the employee 
rec.eives one m1d one-half (1 'l2) times such employee's regular rate of pay for aU 
hours worked over 40 hom·s in the workweek. Eight (8) hours oflabor constitutes 
a day's work. Employment beyond eight (8) hours in any workday or more than 
six ( 6) days in any workweek is permissible provided the employee is 
compensated for such overtime at not less than: 

(a) One and one-half (1 ¥2) times the employee's regular rate of pay for all hours 
worked in excess of eight (8) hours up to and including 12 hours in any workday, 
and for the flrst eight (8) hours worked on the seventh (7th) consecutive day of 
work in a work-week. 

(b} Double the employee 's regular rate of pay for all hours worked in excess of 
12 homs in any workday and for all hours worked in excess of eight (8) hours on 
the seventh (7th) consecutive day of woik in a worl-week. 

(c) The overtime rate of compensation required to be paid to a nonexempt. fhll­
time salaried employee shall be computed. by using the employee's regular hourly 
sala.ty as one-fortieth (l/40) of the employee's weekly salary. 

50. Sec1ion 4 of the Wage Order requires. an employer to pay non-exempt employees. 

24 at least the minimum wage set forth therein for all holU'S worked, which consists of all hours that 

25 an employer has actual or constructive knowledge that employees are \vorking. 

26 

27 

28 
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51. Labor Code§ 510 states: 

Eight horn-s of labor constitutes a day1s work. Any work in excess of eight hours 
in one workday and any work in excess of 40 homs in any one worl"Week and the 
first eight ho1u-s worked on the seventb: day of work in a:ny one work.."\:veek shall 

11 
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be compensated at the rate of no less than one and one-half times the regular rate 
of pay for an employee. Any work in excess of 12 hours in one day shall be 
compensated at the rate of no less than twice the regular rate of pay for an 
employee. In addition, any work in excess of eight hams on any seventh day of a 
workweek shall be compensated at the rate of no less than twice the. regular rate 
of pay of an employee. Nothing in this § requires an employer to combine more 
than one rate of ove1time compensation in order to calculate the amount to be paid 
to an employee, for any hour of overtime work. 

52. Labor Code § 1194 invalidates any agreement between an employer and an 

7 employee to work for less than the mininnun wage required mtder the applicable \Vage Order. 

8 53. Labor Code§ 1197 makes it unlawful for an employer to pay an employee less 

9 than the minimum wage required 1mder the applicable Wage Order for aU hours worked dming a 

10 paytdl period. 
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54. Labor Code § I 198 makes it tmlawfhl for an employer to employ an employee 

under conditions that violate the Wage Order. 

55. In conjunction, these provisions of the Labor Code require employers to pay non~ 

exempt employees no less than tl1eir agreed:-upon or statutorily mandated wage rates for all hours 

worked, in.cluding unrecorded hours when the employer knew or reasonably should have known 

that employees were working during those hom·s. (See Morillion v. Royal Packing Co. (2000) 22 

Cai.4th 575, 585.) 

56. At all relevant tUnes during th.e applicable limitations period) Defendants failed to 

compensate Plaintiff and the Class Members for all hours worked, including, but not limited to 

ove11ime wages for all overtime hours they worked at the c.onect rates of pay~ including overtime 

wages for all hours in excess of tbrty ( 40) in a week, aU ho:urs in excess of eight (8) in a day, and 

double their hourly rates of pay for all hours worked in excess of twelve (12) hours in a workday. 

Defendants also failed to compensate Plaintiff and the Class 1\.fembers for all off-the-dock hom·s 

they worked at the co1rect rates of pay. 

57. Plaintiff is infonned and believes and thereon alleges that, at aU relevant times, 

Defendants maintained a policy and/or practice, or lack thereof: which resulted in Defendants• 

failure to compensate Plaintiff and the other Class Members for all hours worked as required by 

California law. 

58. As a result of Defendants' mllawful conduct~ Plaintiff and the other Class. 

28 ·Members have suffered damages, in an ammmt subject to proof, to the extent they were not paid 
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the full amount of wages earued during each pay period during the applicable limitations period, 

including minimum and overtime wages. 

59. Pursuant to Labor Code § 1194, Plaintiff, on behalf of herself and Class. Members, 

seeks to recover unpaid wages, liquidated damages in amounts equal to the ammmts of unpaid 

wages, interest thereon, and awards of reasonable costs and attomeys' fees, all in amounts subject 

to proof 

60. 

THIRD CAUSE OF ACTION 

FAILURE TO INDEMNIFY 

(Lab .. Code §§ 1198 & 2802) 

(By Plaintiff and the Class against all Defendants) 

Plaintiff incorpomtes all paragraphs of this Complaint as if fully alleged herein. 

61. At all relevar1t times, Plaintiff and the Class Members have been non-exempt 

employees of Defendants and entitled to the benefits. and protections ofthe Califom.ia Labor Code 

§§ 1198 and 2802 and the Wage Order. 

62. In pertinent part, Califomia Labor Code § 2802(a) states: 

63. 

.. An employer shall indeumify his or her employee[s J for all 
necessru.y expenditures incuned by the employee in direc.t 
consequence of the discharge ofhis or her duties:." 

Califomia Labor Code § 1198 prohibits employers from employing their 

employees under conditions prohibited by the Wage Order. 

64. At all relevant times during the applicable limitations perio~ Defendants require.d 

Plaintiff and the Class Members to drive to Defendants ' restam·ant in Fremont to pick up items 

that tlte Hayward location rnn out of. Plaintiff and the Class Members picked-up products such 

as bread and cheese~ among others. On several occasions, Defendants also required Plaintiff and 

the Class Members to drive to the grocery store to buy vegetables, condiments and containers for 

the restaurant Defendants did not reimbms.e Plaintiff and the Class .Members for such mileage 

expenses. 

65. Plaintiff is info1med and believes and thereon alleges that, at all relevant times, 

Defendants maintained a p0.licy and/or practice, or lack thereof, which resulted in Defendants' 

failure to indemnifY Plaintiff and the Clas.s Members for the reasonable expens.es they incun-ed 

during the course of performing their duties. 
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66. The1·efore, pursuant to Califomia Labor Code § 2802(b ), Plaintiff and the Class 

Members are entitled to reimbursement for all necessary expenditures and losses and interest 

thereon, due and owing to them within four years of the date of the f.Uing of the Complaint until 

the entty of judgment 

67. Accordingly, with respect to this cause of action~ on behalf ofhe.rself and the Class 

:t\1fembers, Plaintiff prays for the above stated relie(, costs, and all reasonable attorneys~ fees 

pursuant to Labor Code § 2802( c) and as othenvise pe1mitted by law. 

FOURffi CAUSE OF ACTION 

:FAILURE TO PROVIDE ACCURATE WRITTEN WAGE STATEMENTS 

(Lab. Code § 226) 

68. 

69. 

(By Plain.tiff and the Class against all Defendants:) 

Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein. 

At all relevant times dw·ing the applicable limitations period~ Plaintiff and the 

other Class Members have been employees of Defendants and entitled to the benefits and 

pmtections of California Labor Code § 226. 

70. Pmsu.ant to Califomia Labor Code§ 226(a), Plaintiff and the othet· Class Members 

were entitled to receive, bi-weekly or at the time of each payment of wages, an accurate itemized. 

statement showing: 

(1) 

(2) 

Gross wages earned,. 

Total hours worked by the employee, except for any employee whose 

19 compensation is solely based on a salary and who is exempt from payment of overtime under 

20 subdivision (a) of§ 515 or any applicable order of the. fudusttial ·welfare Commission, 

21 

22 

23 

24 

25 

26 

27 

28 
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(3) The number of piece rate units eamed and any applicable piece rate if the 

employee is paid on a piece-rate basis, 

( 4) All deductions, provided that all deductions made on written orders of tl1e 

employee may be aggregated and shown as one item, 

(5) 

(6) 

Net wages earned~ 

The inclusive dates of tl1e period for which the employee is paid, 

(7) The name of the. employee and his or her social security m:.IJllber, except 

that by January l, 2008, only the last four digits of his or her social security number or an 

employee identification number other than a social secmity number may be shown on the itemized 
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statement~ 

(8) 

(9) 

The name and address of the legal entity that is the employer, and 

All applicable hourly rates in effect during the pay period and the 

con·esponding number ofhmus worked at each bmu·ly rate by the employee. 

71 . Pursuant to California Labor Code § 226(e), an employee suffering injmy as a 

result of a knowing and intentional failure by an employer to c.ompiy with subdivision (a.) is 

entitled to recover the greater of all actual damages or fifty dollars ($50) for the initial pay period 

in which a violation occ-tu·s and one lumdred dollars ($100) per em-ployee for each violation in a 

s·ubsequent pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000), and 

is entitled to an award of costs and reasonable attorneys~ fees. 

72. Pursuaut to Califomia Labor Code § 226(e)1 an employee is deemed to suffer 

injury if the employer fails to provide a wage statement. Also, an employee is deemed to suffer 

injury if the employer fails to provide accurate and complete information as required by Califomia 

Labor Code § 226(a) and the employee cannot <~promptly and easily detennine'~ fimn the wage 

statement alone one or more of the following: 

A. The amount of the gross wages or net wages paid to the employee during 

the pay period or any of the other infonnation required t.o be provided on the itemized wage 

statement pmsuant to Califomia Labor Code§ 226(a); 

B. Which deductions the employer made from gross wages to detennine the 

net wages paid to the employee during the pay period~ 

C. Th.e name and address of the employer and, if the, employer is a fann labor 

contractor, as defmed in subdivision (b) of § 1682 of the Califomia Labor Code> the name and 

address of the legal entity that secured the services ofthe employer during the pay period; and 

D. The name of the employee and only the last four digits of his or her social 

secmity number or an employee identification number othei than a social security number. 

73. ''Promptly and easily detem1ine," as stated in California Labor Code § 226(e), 

means a reasonable person would be able to readily ascertain the information without reference 

to other documents or information. 

74. As alleged herein, Defendants failed to provide Plaintiff and the other Class 

27 Membens with all meal and rest periods in compliance with California law. They also failed to 

28 provide them with premitl1ll wages on workdays t.hey failed to provide them with one or more 
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meal and/or rest periods in c.ompliance with Califomia law. Further, Defendants failed to 

compensate Plaintiff and the other Class Members for all hours worked. Defendants failed to st.ate 

the wages earned and hours worked, desclibed above, on the wage statements they issued to 

Plaintiff and Class 1viemhers. As a result, Defendants have failed to properly itemize Plaintiff and 

the. other Class Members~ gross and. net wages earned, total hours worked, hourly rate of pay, the 

corresponding number of hours wmked at each hourly rate~ and other requirements of Califomia 

Labor Code § 226. As a result, Defendants have violated Califomia Labor Code § 226. 

75. Defendants' failure to provide Plaintiff and the other Class Men1bers with accurate 

wage statements was knowing. and intentionaL Defendants had the ability to provide Plaintiff and 

the other Class Members with accurate wage statements but intentionally provided. wage 

statements that Defendants. knew were not accurate. 

76. As a result of being provided witll inaccurate wage statements by Defendants, 

Plaintiff and the other Class Members have sutiered injury. Their legal rights to receive accurate 

wage statements were violated and they were misled about tl1e amount of wages they had actually 

earned and were owed. In addition, the absence of accm-ate information on their wage statements 

prevented immediate challenges to Defendants ' unlawful pay practices, has required discovery 

and mathematical computations to dete1mine the mnot.mts. of wages owe.d, has caused difficulty 

and expense in attempting to reconstruct time and pay records and/or bas le,d to the submission of 

inaccurate infonnation about wages to state .and federal govenllllent agencies. Further, Plaintiff 

and the other Class Members were not able to ascertajn from the wage statements whether 

Defendants complied with their obligations under California Labor Code § 226(a). 

77. Pursuant to Califomia .Labor Code § 226( e), Plaintiff and the other Class Membe.rs 

are entitled to recover the greater of actual damages, or penalties of fifty dollars ($50) for the 

initial pay period in. which a violation of Califonria Labor Code § 226(a) occmred and one 

h:tmdred dollars for each violation of California Labor Code § 226(a) in a subsequent pay period, 

not to exceed au aggregate. penalty of four thousand dollars ($4,000) per Class Member~ and are 

also entitled to au award of c.ost.s and reasonable attorneys • fees. 

78. Acc.on:hngly, with res pect to this c.ause of action, on behalf ofherself and the other 

Class Members, Plaintiff prays. for the herein stated relief and for an award of aU reasonable costs 

and attorneys • fees, including .interest. thereon, as permitted by law, all in amounts su~ect to 

proof. 
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79. 

FIFTH CAUSE OF ACTION 

WAITING TIME PENALTIES 

(Lab. Code§§ 201~ 202, and 263) 

(By Plaintiff and the Class against all Defendants) 

Plaintiff incOiporates all paragraphs of this Complaint as if fully alleged herein. 

80. At all relevant. times during the applicable limitations period, Plaintiff and the 

Class have be;en non--exempt employees of Defendants and. entitled to the benefits and 

protections of Califomia Labor Code §§ 201- 203, and the Wage Order. 

81. Labor Code § 20 l provides that all eamed and unpaid wages of an employee who 

is discharged are due and payable immediately at th-e time of discharge. 

82. Labor Code § 202 provides that aU e.amed and unpaid wages of an employee who 

quits after providing at least 72-hours notice before quitting are due and payable at the time of 

quitting and that all eamed and unpaid wages of an employee who quits without providing at 

least 72-hours notice before quitting are due and payable within 72 hours. 

83. By failing to pay eamed minimum and premium wages to Plaintiff and the Class, 

Defendants failed to timely pay them aU eamed and unpaid wages in violation of Labor Code 

§ 201 or§ 202. 

84. Plaintiff is infonned and believes that Defendants' failures to timely pay all final 

wages to- hei and the Class .Members have be-en willfid. in that Defendants have the ability to pay 

final wages in. accordance with Labor Code §§ 201, and 202 but have intentionally adopted 

policies or practice that are incompatible. with those requirement-s. 

85. Labor Code§ 203 provides that the wages of an employee continue on a daily 

basis as a penalty for up to 30 days where an employer willfully fails. to timely pay eamed and 

unpaid wages to the employee in accordance with Labor Code§ 201, or§ 202. 

86. Detendants failed to pay Plaintiff and the Class Members whose employment 

ended all of the eamed, butlmpaid wages described above by tlte conclusion of their employment. 

87. Plaintiff is informed and believes that Defendants' failures to weekly and timely 

pay Plaintiff and the Class all of their earned and unpaid wages have been willful .in that, at all 

relevant times, Defendants have delibe.rately maintained policies and piactices that violate the 

requirements of the Labo1· Code and the Wage Order, even though at all relevant times, they have 

had. the ability to comply with those legal requirements. 
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88. Pursuant to L.abor Code§ 203, Plaintiff .seeks waiting time penalties. on behalf of 

herself and the Class, in amounts subject to proof not to exceed 30 days of waiting time penalties 

for each Class Member. 

89. 

SIXTH CAUSE OF ACTION 

UNFAIR COMPETmON 

(Bus. & Prot Code §§ 17200, et seq.) 

(By Plaintiff and the Class a.gainst all Defendants) 

Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein. 

90. At all relevant times during the applicable limitations period, Plaintiff and the 

other Class Members have been employees of Defendants and entitled to the benefits and 

protections of the Business and Professions Code § § 17200, et seq. 

91. TI1e unlawful conduct of Defendants alleged herein amounts to and constitutes 

unfair competition within the meaning of California Business & Profession.s Code §§ 1 7200~ et 

seq. Due to their unfair and 1.mlawful business practices as alleged herein, Defendants have 

unfairly gained a competitive advantage over other comparable companies doing business in 

Califomia that comply with. their legal obligations to, among other things, pay their employees 

premium wages for workdays in which they did not provide etuployees with one or more meal 

and rest periods~ reimburse their employees for reasonable expenses iucutTed during the course 

of pe1fonning their duties, and pay them all earned wages for aU regular and overtime homs 

worked. 

92. As a result of Defendants' unfair competition as herein alleged, Plaintiff and the 

other Class Members have suffered injuries in fact and lost money or property. Defendants 

deprived Plaintiff and the other Class Members of minimum, ovettjme, off-the-clock, and 

premium wages and reimbursement for expenses that Plaintiff and the other Class Members 

incurred during the cmu·se of perftaming their duties. 

93. Ptu:suant to California Business & Professions Code § 17203, Plaintiff and the 

other Class Members. are entitled to restitution of all monies right:fillly belonging to them that 

Defendants. did not pay them, or that Defendants otherwise re1ained by means of their unlawful 

and unfair business practices. 

94. Plaintifi and the othe1· Class Members a.re entitled to reasonable attorneys' fees in 

connection with their 1mfair competition claims pursuant to California Code of Civil Procedure 
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§ 1021.5,. the substantial benefit doctrine and/m the common. fund doctrine. 

95. 

96. 

EIGHT CAUSE OF ACTION 

CIVIL PENAL TIES 

(By Plaintiff and the Class against aU Defendants) 

Plaintiff incoiporates all paragraphs of this Complaint as if fully alleged here:in. 

The "Aggrieved Employees" are all members of the Class defined above who 

Defendants employed duriug the period beginning July 7~ 2020 and ending on the date that final 

judgment is entered in tlri.s action. 

97. Labor Code § 204 states 

(a) .~t\11 wages, othe1· than those mentioned in Section201, 201.3,. 202, 204.1, 
or 204.2, earned by any person in any employment are due and payable twice 
dming each calendar month, on days designated in advance by the employer as 
the regular paydays. Labor performed betw·een the lst and 15th days, inclusive, 
of any calendar mouth shall be paid for between the 16th and the 26th day of the 
monfu during which the labor was perfotmed1 and labor performed between the 
16th and the last day1 inclusive, of any calendar mont~ shall be paid for between 
the lstand lOth day ofthe following month ... . 

{b) (1) No1with.standing any other provision of this section, all wages 
eru:ned for labor in excess. of the normal work period shall be paid no later tl1an 
the payday for the next regular payroll period. 

(2) An employer is in compliance with the requirements of subdivision (a) of 
Section 226 relating to total hours worked by the employee, if l:u:mrs worked in 
excess of the notmal work period during the cmTent pay period are itemized as 
conections on the paystub for the next regular pay period. Any conections set 
out in a subsequently issued paystub sh.all state the inclusive dates of the pay 
period for which the employer is colTe.cting its initial report ofhours worked. 

(c) However, when. employees are covered by a collective bargaining 
agreement that provides different pay anang:ements~ those arrangements. shan 
apply to the covered employees . 

(d) The requirements of this section shall be deemed satisfied by the payment 
of wages for weekly, biweekly, or semimonthly payroll if the wages are paid not 
more than seven calendar days following tile close of the payroll period. 

98. Defendants paid wages to employees on regular intervals. Defendants, however, 

failed to pay Plaintiff on such iute1vals for all wages earned and all hours worked. On 

information and belief~ Plaintiff alleges that Defendants also failed to pay fhe Aggrieved 
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Employees on such intervals for all wages earned aud all hours worked. 

99. Dming the applicable time period, Defendants violated Califomia Labor Code§§ 

201, 202, 203, 204, 226, 226.7, 510, 512) 1194, 1197, 1198, and 2802, 

100. California Labor Code§§ 2699(a) and (g) authorize an aggrieved employee, on 

behalf of themselves and other ctuTent or fmmer employees, to bring a civil action to recover 

civil penalties pursuant to fhe procedures specified in California Labor Code§ 2699.3. 

101. Pursuant to California Labor Code § § 2699( a) and (t), Plaintiff and the Class are 

entitled to recover civil penalties for each of the Defendants' violations of Califomia Labor Code 

§§ 201,202, 203, 204, 226, 226.7~ 510~ 512, 1194, 1197~ 1198, and 2802 during the applicable 

l.:in'litations period in the following amounts: 

A, For violations of California Labor Code § 204, one hundred. dollars 

($100 .00) for each Aggrieved Employee for each initial violation and two hundred dollars 

($200.00) for each Aggrieved Employee for each subsequen~ willful or intentional violation 

(penalty amounts established by Califomia. Labor Code § 210). 

B. For violations of Califom.ia Labor Code § 226(a), two hundred fifty 

dollars ($250.00} for each Aggrieved Employee for initial violation and. one thousand dollars 

($1 ,000 .. 00) for each Aggrieved Employee for each subsequent violation (penalty amounts 

established by Califmnia .Labor Code§ 226.3). 

C. For violations of California Labor Code §§ 510 and 512, fifty dollars 

($50,00) for each Aggrieved Employee for initial violation and one hundred dollars ($100.00) 

for each Aggrieved Employee for each subsequent violation, per pay period (penalty amounts 

established by California Labor Code § 558). 

D. For violations of Califom1a Labor Code § 1197~ one hundred dollars 

($100.00) for each Aggrieved Employee for each initial and intentional violation and two 

hundred fifty dollars ($250.00) for each Aggtl.eved Employee for each subsequent violation, per 

pay period (regardless of whether the initial violations were intentionally conuuitted) (penalty 

ammmts. established by California Labor Code § 1197.1) . 

E. For violations of California Labor Code§§ 201, 202, 203, 226.7, 1194, 

1198, and 2802, one hundred dollars ($1 00.00) for each Aggtieved Employee per pay period for 

each initial violation and two htmdred dollars ($200.00) for each Aggrieved Employee per pay 

period for each subsequent violation (penalty amounts established by California Labor Code § 
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2699(f)(2)). 

102. Plaintiff has complied with the procedures for bringing suit specified in 

California Labor Code § 2699.3. By letter dated July 7, 2021, Plaintiff filed written notice online 

with the Labor and Workforce Development Agency (" LWDA") and gave written notice by 

certified mail to Defen<L.1.nts of the specific provisions of the Caliiotnia. Labor Code alleged to 

have been violate.d, includmg the facts and theories to support the alleged violations. A tme and 

correct copy of the notice to the LWDA dated July 7, 2021 is attached as Exhibit A. Plaintiff 

accompanied her LWDA notice with a fee in the amount of $.75.00. The LWDA has failed to 

take action in response within 65 calendar days of the date· of Plaintiffs notice, but Plaintiff 

anticipates that the L WDA will provide wtitten notic,e to Plaintiff informing her that it does not 

intend to investigate these allegations. 

103. Pursuant to Califomia Labor Code § 2699(g), Plaintiff and th.e Aggrieved 

Employees are entitled to an award of civil penalties, reasonable attomey's fees and c.osts in 

connection with their claims for civil penalties. 

PRAYER FOR RELIEF 

·wHEREFORE, Plaintift~ on behalf of herself and all others si.milal'ly situated, prays for 

relief and judgment against Defendants as follows: 

A 

B. 

c. 
D. 

E .. 

F. 

G. 

An. order that the action be ce1tified as a class action; 

.. A.n order that Plaintiff be appointed class representative; 

An order that counsel for Plaintiff be appointed class couns.el; 

Unpaid Wages; 

Actual Damages; 

Statutory Damages; 

Civil Penalties; 

H. Liquidated Damages; 

l 

J. 

K. 

L. 

.M. 

l'vfunoz v. Akatete, i nc. 

Restitution; 

Declaratory and injunctive relief; 

Equitable relief; 

Pt:e-judgmeut interest; 

Statutory penalties; 
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Costs of suit; 

Interest 

Reasonable attorneys • fees~ and 

Such other relief as the Comi deems just and proper. 

DEMAND FOR JURY TRIAL 

Plaintif.l: on behalf of herself and all others similarly situated, hereby demands a jury trial 

on all issues so triable. 

Respectil1lly submitted, 

Dated: September 10~ 2021 

l'vfunoz v, Akatete, i nc. 

THE SPIVAK LAW FIRM 

~ By ____________________________ __ 
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DAVID SPIVAK, 
MARALLE MESSRELIAN, 
MAY A CHEAITANI, Attorneys for Plaintiff: 
REYNA JANETTE MUNOZ SANTOS, and all 
others similarly situated 
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*SENT BY ELECTRONIC SUBMISSION AND CERTIFIED MAIL* 

July 7, 2021 

Attn: P AGA Administrator 
Labor and Workforce Development Agency 
Attn: P AGA Administrator 
http://dir.tflaforms.net 
Via ElectronicS ubmiJ.rion 

Re: Rryna Aif.unoz /Akatete, Inc. 

To \X!hom It May Concern: 

Pursuant to the Labor Code Private Attorneys General Act of 2004, Labor Code 
sections 2698, et seq., Reyna Janette Munoz Santos (hereafter "Niunoz,) provides 
notice on behalf of herself and on behalf of all indlviduals currently and formerly 
employed in California as non-exempt, hourly employees, includlng but not 
limited to food preps, cooks, waiters and persons in similar positions (hereafter 
"Aggrieved Employees"), by Akatete, Inc., a California corporation (hereafter 
referred to as "Akatete"), of alleged violations of Labor Code sections 201, 202, 
203,204,226, 226.7, 510,512, 1174,1194, 1197,1198 and 2802. 

At all relevant times, Akatete has employed persons, conducted business, and 
engaged in illegal payroll practices and policies, throughout California. Munoz 
and the Aggrieved Employees are "employees" within the meaning of Industrial 
\X!elfare Commission Order No. 5-2001 (hereafter "the Wage Order") section 2, 
subdlvision (F) and "Aggrieved Employees" within the meaning of Labor Code 
section 2699(c). 

16530 VENTURA BLVD., STE 203 
ENCINO, CA 91436 
TEL(21 3) 725-9094 
FAX {213) 634-2485 
SPIVAKLAW.COM 

. · · .. .. · .. · . : . . 
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Statement ofF acts 

In approximately April 2015, Akatete began to employ Munoz at its Bronco 
Billy's Pizza Palace restaurant located at 26775 Hayward Blvd, Hayward, 
California as an hourly cook. Akatete employed her continuously from that date 
until on or about July 9, 2020, when Akatete closed the restaurant due to the 
Covid-19 pandemic. Akatete reopened the restaurant one week later but declined 
to rehire :J\.f.u.noz. 

At all relevant times, Akatete issued wages to Munoz and the other Aggrieved 
Employees on a semi-monthly basis and paid them at an hourly rate of pay. At 
all relevant times, Akatete classified Munoz and the other Aggrieved Employees 
as non-exempt employees entitled to the protections of both the Labor Code 
and the Wage Order. 

Aka tete failed to compensate Munoz and the .Aggrieved Employees for all hours 
worked at the correct rates of pay, including overtime. Munoz and the Aggrieved 
Employees often worked five (5) to six (6) days in a workweek, and between 
eight (8) to fourteen (14) hours per workday. At all relevant times, Nlunoz and 
the Aggrieved Employees worked over eight (8) hours in one workday and over 
forty ( 40) hours in one workweek. Aka tete, however, failed to pay Munoz and 
the Aggrieved Employees overtime wages of at least one and a half 11/2 times 
their hourly rates of pay for all hours in excess of forty ( 40) in a week, and all 
hours in excess of eight (8) in a day. Additionally, Akatete failed to pay N[unoz 
and the Aggrieved Employees at least twice their hourly rates of pay when they 
worked over twelve (12) hours in a workday. 

At all relevant times, Akatete required Munoz and the Aggrieved Employees to 
perform work while clocked-out and failed to compensate them for this time. 
D ue to the workload and failure to hire sufficient staff members, Akatete often 
requested that tv1unoz and the Aggrieved Employees continue to work after they 
clocked-out because other employees did not arrive for their shifts on time. 
Aka tete failed to compensate Munoz and the Aggrieved Employees for this work 
performed off-the·-dock. 
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At all relevant times, Akatete failed to provide Munoz and the Aggrieved 
Employees with all timely meal periods. D ue to the workload and failure to hire 
sufficient staff members, Akatete denied Munoz and the Aggrieved Employees 
their 30-minute off-duty meal period within the first five hours of work. Aka tete 
also denied 30-minute off-duty meal periods to Munoz and the Aggrieved 
Employees because Aka tete only allowed Munoz and the Aggrieved Employees 
to take a 20-minute break once a day. Aka tete required ."Munoz and the Aggrieved 
Employees to manually log-in their hours worked on a handwritten rime-sheet 
at the end of their shifts. Akatete instructed Munoz and the Aggrieved 
Employees to only indicate their clock-in and clock-out times without entering 
their meal periods. 

Moreover, Akatete failed to authorize and permit Munoz and the Aggrieved 
Employees with rest periods in violation of California law. Due to high workload 
and low staffing levels, Akatete failed to authorize and permit Munoz and the 
Aggrieved Employees to take ten-minute, paid, duty-free rest breaks every four 
hours worked or major fraction thereof. Akatete did not seek an exemption from 
the rest period protections of the \X! age Order from the California Divisions of 
Labor Standards Enforcement. 

Akatete failed to hire sufficient staff members to cover and support JYfunoz and 
the Aggrieved Employees so they could take duty-free, ten-minute rest periods 
and duty--free, 30-minute meal periods. Furthermore, Akatete failed to pay 
premium wages for days on which it failed to provide :Munoz and the other 
Agg.rieved Employees with timely meal periods. Akatete also failed to pay 
premium wages for days on which it failed to provide :Munoz and the other 
Aggrieved Employees with timely rest periods. 

At all relevant times, Akatete required l\1unoz and the Aggrieved Employees to 
incur certain business expenses in the course of performing their duties. On 
several occasions, Akatete required .i\funoz and the Aggrieved Employees to 
drive to the Akatete restaurant in Fremont to pick up items that the Hayward 
location ran out of. :Munoz and the Aggrieved Employees picked-up products 
such as bread and cheese, among others. On several occasions, Akatete also 
required Munoz and the Aggrieved Employees to drive to the grocery store to 
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buy vegetables, condiments and containers for the restaurant. Akatete did not 
reimburse 1\lfunoz and the Aggrieved Employees for such mileage expenses. 

Akatete failed to issue to 11unoz and the Aggrieved Employees complete and 
accurate wage statements as a result of its failure to state all hours worked at the 
correct rates of pay, and all wages earned including rest period and meal period 
premium wages. Akatete also failed to timely pay .Munoz and d1e Aggrieved 
Employees all earned wages described above during and at the conclusion of 
employment. Moreover, Akatete failed to maintain accurate employee records of 
Munoz and the Aggrieved Employees. 

For the reasons stated herein, Munoz alleges the following violations of the 
California Labor Code and the Wage Order on behalf of herself and the other 
Aggrieved Employees: 

(a) Akatete failed to pay l\funoz and the other Aggrieved Employees 
all wages earned for aU hours worked at d1e correct rates of pay; 

(b) Aka tete failed to provide l\1unoz and the Aggrieved Employees all 
meal periods and rest periods in compliance with California law; 

(c) Akatete failed to compensate Munoz and the Aggrieved Employees 
at one hour's pay for each day in which Akatete failed to provide 
them with their rest breaks as required by la\.v; 

(d) Aka tete failed to compensate Munoz and the Aggrieved at one 
hour's pay for each day in which it failed to provide them with their 
meal periods as required by law; 

(e) Akatete failed to indemnify Munoz and the Aggrieved Employees 
for all necessary business expenditures incurred during the 
discharge of their duties; 

(f) Akatete failed to provide Munoz and the other Agg1·ieved 
Employees with accurate wage statements; and 
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(g) Akatete failed to timely pay Munoz and the other Aggrieved 
Employees all earned and unpaid wages during their employment 
with Aka tete. 

Accordingly, Munoz now seeks civil penalties on behalf of herself and the other 
Aggrieved Employees based on Akatete's alleged violations of the California 
Labor Code and the Wage Order. 

The Wage Order 

The Wage Order applies to "all persons employed in the public housekeeping 
industry," where "Public Housekeeping Industry" includes "Restaurants." (Id., 
§§ 1 & 2(P)(l).) At all relevant times during the applicable limitations period, 
Akatete operated restaurants. Accordingly, :Munoz and the Aggrieved Employees 
are entitled to the protections provided under the Wage Order. 

Failure To Pay Wages For All Hours Worked At The Correct 
Rates ofPay 

(Lab. Code §§ 510, 1194, 1197, and 1198) 

Under Labor Code section 1197, "'Ibe minimum wage for employees fixed by 
the commission is the minimum wage to be paid to employees, and the payment 
of a less wage than the minimum so fixed is unlawful." 

In relevant part, section 2(K) of the Wage Order states, 

"Hours worked" means the time during which an employee is 
subject to the control of an employer, and includes all the time the 
employee is suffered or permitted to work, whether or not required 
to do so[.] 

In relevant part, Labor Code section 1194 states: 

(a) Notwithstanding any agreement to work for a lesser wage, 
any employee receiving less than the legal minimum wage or the 
legal overtime compensation applicable to the employee is entitled 



From: Elizabeth Conteras Fax: 12137259094 To : 

LW'DA i Akatete, Im: 
07/07/21 
Page 6 of20 

Fax : (510) 267-1546 Page: 30 of 45 09/10/2021 4:54 PM 

to recover in a civil action the unpaid balance of the full amount of 
this minimum wage or overtime compensation, including interest 
thereon, reasonable attorney's fees, and costs of suit. 

In relevant part, Labor Code section 510 states: 

Any work in excess of eight hours in one \vorkday and any work in excess 
of 40 hours in any one workweek and the first eight hours worked on the 
seventh day of work in any one workweek shall be compensated at the 
rate of no less than one and one-half times the regular rate of pay for an 
employee. Any work in excess of 12 hours in one day shall be 
compensated at the rate of no less than twice the regular rate of pay for 
an employee. In addition, any work in excess of eight hours on any seventh 
day of a workweek shall be compensated at the rate of no less than twice 
the regular rate of pay of an employee. 

In relevant part, Section 3 of the Wage Order states: 

Tbe following overtime provisions are applicable to employees 18 years 
of age or over and to employees 16 or 17 years of age who are not required 
by law to attend school and are not othernrise prohibited by law from 
engaging in the subject work. Such employees shall not be employed more 
than eight (8) hours in any workday or more than 40 in a work\veek w1less 
the employee receives one and one half (1 1/z) times such employee's 
regular rate of pay for all hours worked over 40 hours in the workweek. 
Eight (8) hours of labor constitutes a day's work. Employment beyond 
eight (8) hours in any workday or more than six ( 6) days in any workweek 
is permissible provided the employee is compensated for such overtime 
at not less than: 

(a) One and one-half (1 Y2) times the employee's regular rate of pay for 
all hours worked in excess of eight (8) hours up to and including 
twelve (12) hours in any workday, and for the first eight (8) hours 
worked on the seventh (7t11

) consecutive day of work in a workweek; 
(b) Double the employee's regular rate of pay for all hours worked in 

excess of 12 hours in any workday and for all hours worked in 
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excess of eight (8) hours on the seventh (71h) consecutive day of 
work in a workweek; and 

(c) The overtime rate of compensation required to be paid to a 
nonexempt full-time salaried employee shall be computed by using 
the employee's regular hourly salary as one fortieth (1/40) of the 
employee's weekly salary. 

Labor Code § 1198 prohibits employers from employ-ing their employees under 
conditions prohibited by the Wage Order. 

In conjunction, these provisions of the Labor Code require employers to pay 
employees no less than their agreed-upon or statutorily mandated wage rates for 
all hours worked, including hours spent working "off-the-clock" (before 
punching in or after punching out on a time clock) when the employer knew or 
reasonably should have known that employees were working during those hours. 
Morillion v. RqyalPacking Co. (2000) 22 Cal.4th 575, 585. 

At all relevant times during the applicable limitations period, Akatete failed to 
compensate l\1unoz and the Aggrieved Employees for all hours worked, 
including, but not limited to overtime wages for all overtime hours they worked 
at the correct rates of pay, including overtime wages for all hours in excess of 
(40) in a week, all hours in excess of eight (8) in a day, and double their hourly 
rates of pay for all hours worked in excess of twelve (12) hours in a workday. 
Akatete also failed to compensate l\1unoz and the Agg-rieved Employees for all 
off-the-clock hours they worked at the correct rates of pay. 

Accordingly, Munoz now seeks civil penalties on behalf of herself and the 
Aggrieved Employees as follows: 

1. $50 for each Aggrieved Employee for each initial violation of 
California Labor Code § 510, and $100 for each Aggrieved 
Employee for each subsequent violation, per pay period in addition 
to an amount sufficient to recover underpaid wages (penalties set 
by California Labor Code § 558); 
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2. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code § 1194, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code§ 2699(£)(2)); 

3. $100 for each underpaid hourly employee for each initial violation 
of California Labor Code § 1197, and $250 for each underpaid 
employee for each subsequent violation per pay period (regardless 
of whether the initial violations were intentionally committed), in 
addition to an amount sufficient to recover underpaid wages, 
liquidated damages pursuant to Section 1194.2, and any applicable 
penalties imposed pursuant to Section 203 (penalties set by Labor 
Code§ 1197.1); and 

4. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code § 1198, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code§ 2699(£)(2)); 

Failure to Provide Meal Periods 
(Lab. Code §§ 226.7, 512, and 1198) 

In relevant part, section 2(K) of the Wage Order states, 

"Hours worked" means the time during which an employee is 
subject to the control of an employer, and includes all the time the 
employee is suffered or permitted to 'vork, whether or not required 
to do so. 

In relevant part, Labor Code section 1198 states, ''The employment of any 
employee . .. under conditions of labor prohibited by the [Wage Orderj is 
unlawfuL" 

In relevant part, Labor Code section 512 states: 
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An employer may not employ an employee for a work period of 
more than five hours per day without providing the employee with 
a meal period of not less than 30 minutes, except that if the total 
work period per day of the employee is no more than six hours, the 
meal period may be waived by mutual consent of both the employer 
and employee .. An employer may not employ an employee for a 
work period of more than 10 hours per day without providing the 
employee with a second meal period of not less than 30 minutes, 
except that if the total. hours worked is no more than 12 hours, the 
second meal period may be waived by mutual consent of the 
employer and the employee only if the first meal period was not 
waived. 

In relevant part, section 11 of the Wage Order states: 

Meal Periods: 

(A) No employer shall employ any person for a work period of 
more than five (5) hours without a meal period of not less 
d1an 30 minutes, except that when a work period of not 
more than six (6) hours will complete the day's work the 
meal period may be waived by mutual consent of the 
employer and the employee. Unless the employee is relieved 
of all duty during a 30 minute meal period, the meal period 
shall be considered an "on duty" meal period and counted 
as time worked. . . . . 

(B) If an employer fails to provide an employee a meal period in 
accordance with the applicable provisions of this Order, the 
employer shall pay the employee one (1) hour of pay at the 
employee's regular rate of compensation for each workday 
that the meal period is not provided. 

In addition, Labor Code section 226.7 states: 
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(b) An employer shall not require an employee to work during a 
meal or rest or recovery period mandated pursuant to an 
applicable statute, or applicable regulation, standard, or 
order of the Industrial Welfare Commission, the 
Occupational Safety and Health Standards Board, or the 
Division of Occupational Safety and Health. 

(c) If an employer fails to provide an employee a meal or rest or 
recovery period in accordance with a state law, including, but 
not limited to, an applicable statute or applicable regulation, 
standard, or order of the Industrial Welfare Commission, the 
Occupational Safety and Health Standards Board, or the 
Division of Occupational Safety and Health, the employer 
shall pay the employee one additional hour of pay at the 
employee's regular rate of compensation for each workday 
d1at the meal or rest or recovery period is not provided. 

At all relevant times, Akatete failed to provide Munoz and the Aggrieved 
Employees with all timely rest and meal periods. Due to the workload and failure 
to hire sufficient staff members, Akatete denied J\llunoz and the other Aggrieved 
Employees their 30-minute off-duty meal period within the first five hours of 
work. Akatete also denied 30-minute off-duty meal periods to Munoz and the 
Aggrieved Employees because Akatete only allowed Munoz and the Aggrieved 
Employees to take a 20-minute break once per day. Furthermore, Akatete failed 
to pay premium wages for days on which it failed to provide J\!Iunoz and the 
other Aggrieved Employees with timely meal periods. 

Accordingly, l\1unoz now seeks civil penalties for these Labor Code violations 
d1at Akatete has committed against her and the Aggrieved Employees as follows: 

1. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code section 226.7, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code section 2699(f)(2)); 
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2. $50 for each Aggrieved Employee for each initial violation of 
California Labor Code section 512, and $100 for each Aggrieved 
Employee for each subsequent violation, per pay period in addition 
to an amotmt sufficient to recover w1derpaid wages (penalties set 
by California Labor Code section 558); and 

3. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code section 1198, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code section 2699(£)(2)). 

Failure to Authorize and Permit Rest Periods 
(Lab. Code §§ 226.7 & 1198) 

Section 2(K) of the Wage Order states, 

"Hours worked" means the time during which an employee is 
subject to the control of an employer, and includes all the time the 
employee is suffered or permitted to work, whether or not required 
to do so. 

In relevant part, Labor Code section 1198 states, 

The employment of any employee . . . under conditions of labor 
prohibited by the [Wage Order] is unlawful. 

Section 12 of the Wage Order provides, in relevant part: 

Rest Periods: 
(A) Every employer shall authorize and permit all employees to 

take rest periods, which insofar as practicable shall be in the 
middle of each work period. The authorized rest period time 
shall be based on the total hours worked daily at the rate of 
ten (10) minutes net rest time per four (4) hours or major 
fraction thereof. However, a rest period need not be 
authorized for employees whose total daily work time is less 
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than three and one-half (3 1/2) hours. Authorized rest period 
time shall be counted as hours worked for which there shall 
be no deduction from wages. 

(B) If an employer fails to provide an employee a rest period in 
accordance with the applicable provisions of this order, the 
employer shall pay the employee one (1) hour of pay at the 
employee's regular rate of compensation for each workday 
that the rest period is not provided. 

In addition, Labor Code section 226.7 states: 

(b) An employer shall not require an employee to work during a 
meal or rest or recovery period mandated pursuant to an 
applicable statute, or applicable regulation, standard, or 
order of the Industrial Welfare Commission, the 
Occupational Safety and Health Standards Board, or the 
Division of Occupational Safety and Health. 

(c) If an employer fails to provide an employee a meal or rest or 
recovery period in accordance with a state law, including, but 
not limited to, an applicable statute or applicable regulation, 
standard, or order of the Industrial Welfare Commission, the 
Occupational Safety and Health Standards Board, or the 
Division of Occupational Safety and Health, the employer 
shall pay the employee one additional. hour of pay at the 
employee's regular rate of compensation for each workday 
that the meal. or rest or recovery period is not provided. 

Due to high workload and low staffing levels, Akatete failed to authorize and 
permit 11unoz and the Aggrieved Employees to take ten-minute, paid, duty-free 
rest breaks every four hours worked or major fraction thereof. Akatete did not 
seek an exemption from the rest period protections of the Wage Order from the 
California Divisions of Labor Standards Enforcement. Moreover, Aka tete failed 
to pay Munoz and the Aggrieved Employees premium wages on workdays it 
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failed to provide them with 10-minute rest periods every four hours worked or 
major fraction thereof. 

Accordingly, Munoz now seeks civil penalties for these Labor Code violations 
that Aka tete has committed against her and the Aggrieved Employees as follows: 

1. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code section 226.7, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code section 2699(£)(2)); and 

2. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code section 1198, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code section 2699(£)(2)). 

Failure to Reimburse for Expenses 
(Lab. Code §§ 1198 and 2802) 

In pertinent part, California Labor Code § 2802(a) states, "An employer shall 
indemnify his or her employee[s] for all necessary expenditures incurred by the 
employee in direct consequence of the discharge of his or her duties." 

Labor Code Section 1198 prohibits an employer from employing any person 
under conditions that violate the Wage Order. 

As described above, during the applicable limitations period, Akatete required 
]\!funoz and the Aggrieved Employees to drive to the Akatete restaurant in 
Fremont to pick up items that the Hayward locatjon ran out of. Munoz and the 
Aggrieved Employees picked-up products such as bread and cheese, among 
others. On several occasions, Akatete also required Munoz and the Aggrieved 
Employees to drive to the grocery store to buy vegetables, condiments and 
containers for the restaurant. Akatete did not reimburse Munoz and the 
Aggrieved Employees for such mileage. Accordingly, Munoz seeks civil penalties 
for these Labor Code violations that Akatete has committed against her and the 
Aggrieved Employees as follows: 
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1. $100 for each Aggrieved Employee for each initial violation of California 
Labor Code section 2802, and $200 for each Aggrieved Employee for 
each subsequent violation, per pay period (penalties set by California 
Labor Code section 2699(£)(2)); and 

2. $100 for each .Aggrieved Employee for each initial violation of California 
Labor Code section 1198, and $200 for each Aggrieved Employee for 
each subsequent violation, pet pay period (penalties set by California 
Labor Code section 2699(£)(2)). 

Failure to Provide Accurate Wage Statements 
(Lab. Code § 226) 

Labor Code section 226(a) requires an employer to provide an employee, either 
semi-monthly or at the time of each wage payment, with an accurate and itemized 
written wage statement that shows: 

1. Gross wages earned; 

2. Total hours worked by the employee, except for any employee 
whose compensation is solely based on a salary and who is exempt 
from payment of overtime under subdivision (a) of Section 515 or 
any applicable order of the Industrial Welfare Commission; 

3. The number of piece rate units earned and any applicable piece rate 
if the employee is paid on a piece-rate basis; 

4. All deductions, provided that all deductions made on written orders 
of the Employee may be aggregated and shown as one item; 

5. Net wages earned; 

6. The inclusive dates of the period for which the employee is paid; 

7. The name of the employee and his or her social security number, 
except that by January 1, 2008, only the last four digits of his or her 
social security number or an employee identification number other 
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than a social security number may be shown on the itemized 
statement; 

8. The name and address of the legal entity that is the employer; and 

9. All applicable hourly rates in effect during the pay period and the 
corresponding number of hours worked at each hourly rate by the 
employee. 

At all relevant t.L.-nes during the applicable limitations period, Akatete violated 
California Labor Code section 226 because it did not properly and accurately 
itemize each employee's gross wages earned, net wages earned, the total hours 
worked, the corresponding number of hours worked at each rate by the 
employee and other requirements of California Labor Code section 226. Aka tete 
failed to state in the wage statements it issued to 1\funoz and the other Aggrieved 
Employees all their hours worked and wages earned, including, but not limited 
to, regular and overtime wages for work they performed off-the-clock after 
clocking-out (as described above). 
Accordingly, Munoz seeks civil penalties for the Labor Code violations that 
Akatete has committed against her and the other Aggrieved Employees as 
follows: $250 for each Aggrieved Employee for each initial violation of California 
Labor Code section 226(a), and $1,000 for each Aggrieved Employee for each 
subsequent violation (penalties set by California Labor Code section 226.3). 

Failure to Timely Pay Wages 
(Lab. Code § 204) 

California Labor Code section 204 states all wages (other than those mentioned 
in Labor Code sections 201 and 202) earned by any person in any employment 
are due and payable twice during each calendar month, on days designated in 
advance by the employer as the regular paydays. Labor performed between the 
1st and 15th days, inclusive, of any calendar month shall be paid for between the 
16th and the 26th day of the month during which the labor was performed, and 
labor performed between the 16th and the last day, inclusive, of any calendar 
month, shall be paid for between the 1st and 1Oth day of the following month. 
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In addition, all wages for work performed in excess of the normal work period 
must be paid by no later than the following regular payday. 

Akatete failed to pay Munoz and d1.e other Aggrieved Employees for all earned 
minimum wages and work performed after they clocked-out. Akatete failed to 
provide Munoz and the Aggrieved Employees with all meal and rest periods in 
compliance with California laws. Akatete also failed to provide Munoz and the 
Aggrieved Employees with all premium wages on workdays it failed to provide 
them with one or more meal or rest periods in compliance with California laws. 
As a result, Akatete failed to timely pay all earned minimum, overtime, and 
premium wages due during employment within the time periods set by California 
Labor Code section 204. 

Accordingly, Munoz now seeks civil penalties for the Labor Code violations that 
Akatete has committed against her and the other Aggrieved Employees as 
follows: $100 for each Aggrieved Employee for each initial violation of California 
Labor Code section 204, and $200 for each Aggrieved Employee for each 
subsequent violation, plus 25% of the amount unlawfully withheld from each 
Aggrieved Employee (penalties set by Labor Code section 210) . 

Failure to Timely Pay Wages Upon Termination of Employment 
(Lab. Code §§ 201-203) 

Under Labor Code § 2019, if an employer discharges an employee, the \.vages 
earned and unpaid at the time of discharge are due and payable immediately. 
Under§ 202, if an employee not having a \.vtitten contract for a definite period 
quits his or her employment, his or her wages shall become due and payable not 
later than 72 hours thereafter, unless the employee has given 72 hours previous 
notice of his or her intention to quit, in which case the employee is entitled to 
his or her wages at the time of quitting. Notwithstanding any other provision of 
law, an employee who quits without providing a 72-hour notice shall be ent.ided 
to receive payment by mail if he or she so requests and designates a mailing 
address. Id. TI1e date of the mailing shall constitute the date of payment for 
purposes of the requirement to provide payment within 72 hours of the notice 
of quitting. Id. 



From: Eliza be th Con teras Fax : 12137259094 To : 

LW'DA i Akatete, Im: 
07/07/21 
Page 17 of20 

Fax : (510) 267-1546 P age: 41 of 45 09/10/2021 4:54 PM 

Under Labor Code §, 203, if an employer willfully fails to pay without abatement 
or reduction, in accordance with§§ 201 and 202, the wages of an employee who 
is discharged or who quits, the wages of the employee shall continue as a penalty 
from the due date thereof at d1.e same rate until paid or tmtil an action therefor 
is commenced; but the wages shall not continue for more than 30 days. 

Akatete failed to pay Munoz and the Aggrieved Employees whose employment 
ended all of the earned but unpaid wages described above by the conclusion of 
their employment with Munoz. By failing to pay Munoz and the Aggrieved 
Employees as set forth above by such time, Akatete is liable for violations of 
Labor Code §§ 201, 202, and 203. Accordingly, on behalf of herself and the 
Aggrieved Employees, Munoz seeks civil penalties from Akatete as follows: 

1. For violations of Labor Code§ 201, $100 per Aggrieved Employee 
for each of the pay periods in which initial violations of § 201 
occurred, and $200 pet Aggrieved Employee per pay period in 
which subsequent violations of § 201 occurred (penal.ties set by 
Labor Code§ 2699(£)(2)); 

2. For violations of Labor Code§ 202,$100 per Aggrieved E mployee 
for each of the pay periods in which initial violations of § 202 
occurred, and $200 per Aggrieved Employee per pay period in 
which subsequent violations of § 202 occurred (penalties set by 
Labor Code§ 2699(£)(2)); and 

3. For violations of Labor Code § 203, $100 per Aggrieved Employee 
for each of the pay periods in which initial violations of § 203 
occurred, and $200 for per Aggrieved E mployee per pay period in 
which subsequent violations of § 203 occurred (penalties set by 
Labor Code§ 2699(£)(2)). 

Failure to Maintain Accurate Employment Records 
(Lab. Code §§ 1174 & 1198) 

Labor Code section 1174, which also pertains to recordkeeping, states: 



From: Elizabeth Conteras Fax: 12137259094 To : 

LW'DA i Akatete, Im: 
07/07/21 
Page 18 of20 

Fax : (510) 267-1546 

Every person employing labor in this state shall: 

Page: 42 of 45 09/10/2021 4:54 PM 

(c) Keep a record showing the names and addresses of all 
employees employed and the ages of all minors. 
(d) Keep, at a central location in the state or at the plants or 
establishments at which employees are employed, payroll records 
showing the hours worked daily by and the wages paid to, and the 
number of piece-rate units earned by and any applicable piece rate 
paid to, employees employed at the respective plants or 
establishments. These records shall be kept in accordance with 
rules established for this purpose by the commission, but in any 
case shall be kept on flle for not less than three years. An employer 
shall not prohibit an employee from maintaining a personal record 
of hours worked, or, if paid on a piece-rate basis, piece-rate units 
earned. 

Labor Code section 117 4.5 states: 

Any person employing labor who willfully fails to maintain the 
records required by subdivision (c) of Section 1174 or accurate and 
complete records required by subdivision (d) of Section 1174, or to 
allow any member of the commission or employees of the division 
to inspect records pursuant to subdivision (b) of Section 1174, shall 
be subject to a civil penalty of five hundred dollars ($500). 

Section 7 of Wage Order states, 

(A) Every employer shall keep accurate information with respect 
to each employee including the following: 

(1) Full name, home address, occupauon and social 
security number. 

(2) Birth date, if under 18 years, and designation as a 
mmor. 
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(3) Time records showing when the employee begins and 
ends each work period. }\;feal periods, split shift 
intervals and total daily hours worked shall also be 
recorded. }\;feal periods during which operations cease 
and authorized rest periods need not be recorded. 

( 4) Total wages paid each payroll period, including value 
of board, lodging, or other compensation actually 
furnished to the Employee. 

(5) Total hours worked in the payroll period and 
applicable rates of pay. This information shall be 
made readily available to the employee upon 
reasonable request. 

(6) When a piece rate or incentive plan is in operation, 
piece rates or an explanation of the incentive plan 
fonnula shall be provided to employees. An accurate 
production record shall be maintained by the 
employer. 

Labor Code section 1198 prohibits employers from employing their employees 
under conditions prohibited by the Wage Order . 

.Akatete failed to pay :Munoz and the other Aggrieved Employees for all earned 
minimum wages and for '\-vork performed after they clocked--out. Akatete failed 
to provide 1-1unoz and the Aggrieved Employees with all meal and rest periods 
in compliance with California laws. Akatete also failed to provide Munoz and the 
Aggrieved Employees with premium wages on workdays it failed to provide 
them with one or more meal or rest periods in compliance with California laws. 
Aka tete d.id not record the hours worked off the clock. As a result, Akatete has 
failed to accurately maintain all records required by section 1174 and the Wage 
Order, including but not limited to Munoz and the Aggrieved Employees' total 
hours worked, total wages paid, and applicable hourly rates during each payroll 
period. 

Accordingly, Munoz seeks civil penalties on behalf of herself and the other 
Aggrieved Employees as follows: 
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1. $500 for each Aggrieved Employee for each violation of California 
Labor Code section 117 4 (penalties set by Labor Code 
section 1174.5); and 

2. $100 for each Aggrieved Employee for each initial violation of 
California Labor Code section 1198, and $200 for each Aggrieved 
Employee for each subsequent violation, per pay period (penalties 
set by California Labor Code section 2699(£)(2)). 

Conclusion 

As noted above, this letter consrjrutes the required notice under the Labor Code 
Private Attorneys General Act of 2004. Please be advised that I will seek both 
reasonable attorneys' fees and costs under Labor Code section 2699(g)(1) in a 
civil action should the L WD.A decline to pursue this matter. T his letter also 
serves as a formal notice under the catalyst theory and Code of Civil Procedure 
section 1021.5 to resolve this matter before litigation. 

Sincerely, 

~ 
David Spivak, Esq. 
David@spivaklaw.com 
cc: Reyna l'vftmoz 

Akatete, Inc. 
c/o Marlene Teehan 
Agent for Service of Process 
37651 Niles Blvd 
Fremont, CA 94536 

Doc 10: 507a6a7d952185290da33d9d61ef47913bfd2776 
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PROOF OF SERVICE 

State o f California, 
County of Los Angeles 

1 . I am a citizen of t he Un i ted States and am employed in t he County 
of Los AngeJes , St a t e of CaJj_fo.rn ia . I am over the a.ge of 18 yea.rs , and not a 
pa.rty to the within a.ction . ~ly busi ness a ddress is J. 6530 Ventura Blvd ., Suite 
203 , Encino , California 91436 . 

2 . :r am famil i ar with t he practice of The Sp ivak :LavJ 'Firm, fo r 
col l ection and process i ng o f correspondence for mai l ing with the United 
States Postal Se rvice . It is t he p r act ice t hat correspondence is deposited 
wi t h the United States Postal Servi ce the same day it is submitted for 
ma.i .ling . 

On Friday, September 10 , 2021 , I se r ved the f or egoing document 
descr ibed as FIRST AMENDED COMPLAINT on interested parties by placing a true 
a nd correct copy thereof enclosed in a sealed envelope, with postage ful ly 
prepaid, addressed as fo l l ows : 

AKATETE, INC . 
c/o Marlene Teehan 
Agent for Service of Process 
37651 Niles Blvd 
Fremont , CA 94536 

XXXX (BY MAIL) I ca.used such an envel ope to be mai.led by p.lacing i t for 
col l ection and mailing , in the course of ordinary business p r act i ce , with 
other correspondence o f The Spivak Law Firm, 16530 Ve ntura Blvd ., Suite 203 , 
Encino , California 91436 . 

EXECUTED on Friday , Septembe r 10 , 2021 , at Los Angeles , California. 

XXXX (State) 1 declar e unde r penalty o f perjury under the laws of t hs State 
o f California t ha t the above i s true and correct . 

(Fede r aJ) I declare that I a.m empl oyed in the office o f a member of the 
bar of t hi s court at whose direction the service was made . 

El i zabeth Contreras 




