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I, DAVID MARA, declare as follows: 

1. I am President of Mara Law Firm, PC and counsel of record for Plaintiff and the putative class in 

this matter. I am duly admitted to practice before all the courts of the state of California. The 

following facts are within my personal knowledge and, if called to testify, I could and would 

competently testify thereto.  

2. I have been practicing law in California since 2004. 

3. I extensively handle employment cases which involve violations of the California Labor Code 

and Industrial Welfare Commission Wage Orders, such as wage and hour class actions and cases 

alleging violations of the Private Attorneys General Act of 2004 (“PAGA”). 

4. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp., San Diego Superior Court 

Case No. GIC834348, which was the underlying case in the California Supreme Court’s 

landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, in 

which the California Supreme Court delineated the scope of employer obligations to provide, and 

employee rights to receive, meal and rest periods under California law. 

5. I wrote an Amicus brief on behalf of Consumer Attorneys Of California (“CAOC”) in the recent 

decision by the California Supreme Court in Augustus v. ABM Security Services, Inc. (2016) 2 

Cal.5th 257 (rest breaks must be duty-free and time spent being on call during rest breaks is not 

considered duty-free). 

6. My firm also wrote an Amicus brief on behalf of CAOC in the recent decision by the California 

Supreme Court in Williams v. Superior Court (2017) 3 Cal. 5th 531 (PAGA and wage and hour 

class action). 

7. My firm has been granted class certification in both state and federal courts.  

8. I am also Plaintiff’s counsel in a host of other class actions involving violations of 

California’s wage and hour laws, many of which involve the transportation industry. For 

example, I have been and am involved as counsel for plaintiffs in the following class actions 

involving wage and hour violations under California law: Davis v. Apria Healthcare Group 

(Case No. 37-2015-00007743); Norona v. B&G Delivery System, Inc. (Case No. 34-2015-

00186826-CU-OE-GDS); Perez v. City of San Diego (Case No. 37-2014-00016621); Cuellar-

Ramirez v. US Foods, Inc. (Case No. RG15770766); Peron v. The Vons Companies, Inc. 

(Case No. 37-2014-00006965); Hilderbrand v. LinkUs Enterprises, LLC (Case No. 
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DR150155); Belton v. Pacific Pulmonary Services (Case No. CGC-15-547564); Medina  v. 

Central Cal Transportation, Inc. (Case No. RG15770011); Dotson v. Asbury Environmental 

Services (Case No. 34-2017-00214070-CU-OE-GDS); Spikes v. Bear Trucking, Inc. (Case 

No. CIV17DS1715151); Montes v. Coram Specialty Infusion Services, Inc. (Case No. 37-

2016-00028950-CU-OE-CTL); Rodriguez v. Delta Sierra Beverage, LLC (Case No. 34-2017-

00206727); Clavel v. La Jolla Beach & Tennis Club, Inc. (Case No. 37-2017-00004802-CU-

OE-CTL); Martin v. Sysco Central California, Inc. (Case No. 1:16-cv-00990-DAD-SAB). 

9. Defendants are in the business of transporting freight for their customers. In order to 

accomplish this, Defendants contract with drivers who enter into independent contractor 

operating agreements with Defendants (“owner operators”) to provide the trucks and 

equipment to facilitate transport. Plaintiff Arnold Garcia contracted with Defendants as an 

owner operator. 

10. On July 1, 2021, in compliance with Labor Code § 2699.3(a)(l), Plaintiff submitted written 

notice via online filing to the LWDA, setting forth the facts and theories of the violations 

alleged against Defendants, claiming that he and others were misclassified by Defendants as 

independent contractors. Plaintiff then filed a PAGA action against Defendants on September 

9, 2021, in Alameda Superior Court, Case No. RG21112189, entitled Arnold Garcia v. 

McCollister’s Transportation Systems, Inc., et al. He alleged causes of action on behalf of 

himself and other owner operators seeking civil penalties under PAGA for: (1) Failure to Pay 

for All Time Worked; (2) Failure to Provide Meal Periods; (3) Failure to Authorize and 

Permit Rest Periods; (4) Failure to Pay All Wages Due at Termination; (5) Failure to Provide 

Itemized Wage Statements; (6) Failure to Pay All Wages Owed Twice Per Month; (7) Failure 

to Reimburse Business Expenses; and (8) Willful Misclassification. 

11. Plaintiff also filed a class action against Defendants on September 10, 2021, in Alameda 

Superior Court, Case No. RG21112345, entitled Arnold Garcia v. McCollister’s 

Transportation Systems, Inc., et al. Claiming that he and others were misclassified by 

Defendants as independent contractors, he alleged causes of action on behalf of himself and 

other owner operators for: (1) Failure to Pay for All Time Worked; (2) Failure to Provide 
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Meal Periods; (3) Failure to Authorize and Permit Rest Periods; (4) Failure to Provide 

Itemized Wage Statements; (5) Failure to Pay All Wages Due at Termination; (6) Failure to 

Reimburse Business Expenses; and (7) Violation of Unfair Competition Law. 

12. Defendants deny the allegations of the actions in their entirety, deny any liability or 

wrongdoing of any kind associated with the claims alleged in the actions, and further deny 

that, for any purpose other than settling this action, this matter is appropriate for class 

treatment. Defendants further contend that they have complied with all applicable California 

laws, the California Labor Code, the applicable California Wage Order(s), and the Unfair 

Competition Law. Defendants finally contend that, if this matter were to be litigated further, 

they would have strong defenses to oppose class certification and succeed on the merits of 

Plaintiff’s causes of action. 

13. Through discovery, Plaintiff sought numerous documents and substantial amounts of data that 

were needed to evaluate the case. These documents included the contracts entered into 

between Defendants and owner operators, records reflecting freight hauled by Class Members 

for Defendant during the Class Period, as well as what they were paid for delivering the 

freight, including any deductions taken from payment by Defendants, policies and practices in 

place during the class period, detailing requirements and expectations for Class Members 

when delivering freight for Defendants’ customers, as well as data surrounding the number of 

current and former employees. 

14. This discovery, in conjunction with the Parties’ meet and confer efforts, resulted in the 

production of numerous documents and thousands of lines of data. Using the records 

reflecting the freight hauled by Class Members and the data surrounding the number of 

current and former Class Members, Plaintiff was able to extract numerous data points used in 

establishing a potential exposure model in preparation for mediation. 

15. Plaintiff contends that Defendants can terminate Class Members with or without cause, which 

is “the strongest evidence of the right to control…” Ayala v. Antelope Valley Newspapers, Inc. 

(2014) 59 Cal.4th 522, 531. For example, under the Independent Contractor Operating 

Agreement (“ICOA”), the owner operators are subject to disqualification if Defendants deem 
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them to be “unsafe” under Defendants’ safety policies. Defendants, in their sole discretion, 

obtain the customers and enter into agreements to deliver their freight, negotiate and set the 

rates the customers are to pay, and assign and dispatch the Class Members directly to 

transport the freight. Owner operators are also forbidden from subcontracting with anyone 

else to perform its deliveries, denying owner operators the opportunity to independently 

manage their “businesses.” 

16. Furthermore, Defendants exert control over many other aspects of the owner operator’s job 

performance. Defendants require owner operators to maintain certain wireless cell phone 

plans that contains certain specifications mandated by Defendants. Owner operators must 

paint their trailers white and place Defendants’ identifying information to their trailers, as well 

as wear Defendants’ uniforms. Additionally, owner operators are required by Defendants to 

follow any and all instructions they receive from Defendants’ (not the owner operators’) 

customers and must submit their trucks and equipment for inspection with Defendants 

whenever Defendants so choose, with any costs associated with these inspections to be borne 

by the owner operators. 

17. Defendants contend that Plaintiff and putative class members are not their employees, and that 

they do not control Class Members’ hiring, firing, schedules, and/or pay. Defendants argue 

that Class Members have independence in how to perform their jobs. Defendants contend that 

they do not control what Class Members do or how they perform their jobs. Defendants argue 

that they cannot simply unilaterally decide to “terminate” Class Members at will. Defendants 

claim they can merely terminate the agreement entered into with owner operators through the 

very terms of the agreement itself, severely limiting their ability to “terminate” owner 

operators at will. 

18. Additionally, Defendants state that the various “controls” exerted on Class Members and 

“requirements” for how Class Members are to deliver freight are set forth either by the 

customers or pursuant to various federal laws and regulations, and not from Defendants. As 

such, these things cannot be considered as actions undertaken and/or controls asserted by the 

Defendants, and as a result, Plaintiff would fail to satisfy any of the factors required under the 
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Borello test. 

19. While Plaintiff believes in the strength of his arguments, he also recognizes the risk that the 

Court may determine Plaintiff and the putative class were not employees of Defendants. If the 

Court ruled in favor of Defendants on this issue, all of Plaintiff’s claims below would be 

extinguished, as they are all dependent upon the Court agreeing that Defendants are 

Plaintiff’s and Class Members’ employer under California law. 

20. Defendants require owner operators to shoulder the costs of insuring their trucks, fueling their 

trucks, amongst various other costs. Here, Plaintiffs allege the Direct Contractors are 

misclassified as independent contractors when, under California law, they should be classified 

as employees. Just as Defendants could not charge their own employee drivers the cost of 

fuel, insurance, and taxes in the furtherance of Defendants’ business, it cannot do so to the 

owner operators, as they, too, are Defendants’ employees under California law. 

21. Defendants argue that because owner operators are not employees and properly classified as 

independent contractors, they do not need to reimburse them for business expenses. 

Defendants argue that California Labor Code § 2802 only obligates an employer to indemnify 

its employee for expenses that the employee incurred while performing his or her job duties. 

As Defendants claim they are lawfully contracting with the owner operators to facilitate the 

delivery of the customer’s freight, these expenses are properly borne by the owner operators 

pursuant to the terms of the agreements. 

22. Defendants have no evidence they provided Class Members with meal or rest periods. They 

have no meal or rest period policies they communicate to Class Members. They also have no 

records of meal or rest periods. Thus, it will be fairly simple to show Defendants failed to 

provide meal and rest periods to Class Members, who will be owed a 226.7 premium on every 

qualifying shift. 

23. Defendants again argue that because Class Members are not employees and, instead, are 

properly classified as independent contractors, they are under no obligation to provide Class 

Members with meal or rest periods, as California law only requires an “employer” to provide 

them to its “employees.” Defendants claim they are lawfully engaging with and utilizing Class 
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Members to facilitate the delivery of the through the use of the agreements they enter into 

with the owner operators, and that the agreements clearly state that all of that any Class 

Member performing work under the terms of the agreements are independent contractors, not 

employees. 

24. Defendants also point out that the Federal Motor Carrier Safety Administration’s (FMCSA) 

December 21, 2018, determination wherein the FMCSA found that California’s meal and rest 

break laws are preempted as applied to drivers of property-carrying commercial motor 

vehicles who are subject to the FMCSA’s own break regulations would similarly extinguish 

all of Plaintiff’s meal and rest period claims. On January 15, 2021, the Ninth Circuit upheld 

the FMCSA’s determination that federal law preempted California’s meal and rest break rules. 

See Int’l Bhd. of Teamsters, Local 2785 v. Fed. Motor Carrier Safety Admin. (2021) 986 F.3d 

841. As such, Defendants argues that FMCSA’s December 21, 2018, determination provides 

affirmative preemption defenses to Plaintiff’s claims for meal and rest break violations. 

25. Plaintiff counters that the FMCSA’s determination does not apply retroactively. In Garcia v. 

Superior Court (2022) 80 Cal.App.5th 63, the Court of Appeal found the very language of the 

preemption decision suggested prospective application only and did not bar claims arising 

from conduct prior to the decision. In its ruling, the Court of Appeal held that “although 

the FMCSA had the authority to provide that ‘[a] State may not enforce’ its own laws (§ 

31141(a)), the Preemption Decision elected to use more limited language, by providing that 

‘California may no longer enforce the [meal and rest break rules] with respect to drivers of 

property-carrying [commercial motor vehicles] subject to FMCSA’s [hours of service] rules.’” 

Garcia v. Superior Court (2022) 80 Cal.App.5th 63, 69 (citing Preemption Decision, 83 FR 

67470, 67480) (italics added). “We presume the FMCSA was aware of the statute’s language 

and intentionally chose different language.” Id. “That language—'may no longer enforce’—

'strongly suggests prospective, not retroactive, application.’” Id. (citing North v. Superior 

Hauling & Fast Transit, Inc. (C.D.Cal. May 31, 2019, No. EDCV 18-2564 JGB (KKx)) 2019 

U.S.Dist.LEXIS 217010 at *9). 

26. Owner operators are paid by the load, they are not paid for time when “the wheels are not 
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moving,” but they are not stopped for a delivery, such as fueling up, sitting in traffic, for 

breakdowns, etc. A piece-rate pay formula that does not “compensate for all time worked does 

not comply with the California Labor Code, even if, averaged out, it would pay at least 

minimum wage for all hours worked.” Cardenas v. McLane Foodservices, Inc. (C.D. Cal. 

2011) 796 F.Supp.2d 1246, 1252; See also, Gonzalez v. Downtown LA Motors, LP (2013) 215 

Cal.App.4th 36, 49; Armenta v. Osmose, Inc. (2005) 135 Cal.App.4th 314, 320; Reinhardt v. 

Gemini Motor Transport (E.D. Cal.2012) 869 F.Supp.2d 1158, 1168. 

27. Defendants contend that as Class Members are properly classified as independent contractors 

under California law, none of the authorities relied upon by Plaintiff renders Defendants liable 

for any unpaid wages whatsoever. Defendants claim the only monetary compensation they are 

required to provide to the Class Members at all at any point in time is solely based on the 

provisions of the agreements it enters into with the owner operators, which compensates them 

for all the hours and various tasks necessary in furtherance of the freight deliveries. 

28. The Parties agreed to attend mediation with respected wage and hour mediator Mark Rudy on 

August 16, 2022. The matter did not settle at mediation. Mr. Rudy remained in regular contact 

with the Parties to facilitate negotiations, culminating in Mr. Rudy issuing a mediator’s 

proposal, which the Parties accepted on November 8, 2022. Since then, the Parties have met 

and conferred regarding the terms of the settlement and finalized their agreement in the 

Settlement. The Parties seek preliminary approval of the Settlement in the instant motion. 

29. In addition to being able to discover the strengths and vulnerabilities associated with 

Plaintiff’s claims, Defendants provided Plaintiff with information and data points which 

Plaintiff used to establish a representative damage model. 

30. Plaintiff alleges that as a result of Defendants’ misclassification of Class Members, owner 

operators are forced to shoulder the costs of fuel, insurance, taxes, and other surcharges in the 

furtherance of Defendants’ business, costs which Defendants would not be permitted to pass 

off to employees under California law. If Plaintiff were to prevail on this theory of liability, 

owner operators would be entitled to the reimbursement of these costs. At the time of 

mediation, Plaintiff was able to estimate that owner operators had approximately $3,552,198 
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in total deducted from their pay to cover costs such as insurance, permits, and other necessary 

items. Therefore, the maximum potential exposure under this theory of liability would be 

$3,552,198. 

31. Defendants argue that because owner operators are not employees and properly classified as 

independent contractors, it does not need to reimburse them for business expenses. 

Defendants argue that California Labor Code § 2802 only obligates an employer to indemnify 

its employee for expenses that the employee incurred while performing his or her job duties. 

As Defendants claim it is lawfully contracting with the owner operators to facilitate the 

delivery of the customer’s freight, these expenses are properly borne by the owner operators 

pursuant to the terms of the agreements. 

32. Furthermore, Defendants points out that Plaintiff would be unable to obtain class certification 

on this claim, claiming that Plaintiff and Class Members would be unable to present adequate 

records of these supposed costs and how they were necessary to performing their job duties, 

calling into question the issue of liability, as Plaintiff and Class Members would be unable to 

establish that they actually suffered any harm on a classwide basis. Should litigation continue, 

Plaintiff’s risk the Court siding with Defendants’ view, which would extinguish any potential 

recovery on this cause of action. 

33. Plaintiff contends that because Defendants misclassifies Plaintiff and Class Members as 

independent contractors, they are not provided with meal or rest periods, as independent 

contractors are not entitled to the protections California law provides for employees. If 

Plaintiff was to prevail on this theory of liability, Class Members would be entitled to a meal 

and rest period premium for each shift worked. Therefore, the maximum potential exposure 

under this theory of liability would be $161,874 (2,645 shifts x $30.60 approximate average 

hourly rate x 2 (1 meal period and 1 rest period premium per shift) = $161,874). 

34. Defendants again argue that because Class Members are not employees and properly 

classified as independent contractors, it is under no obligation to provide Class Members with 

meal or rest periods, as California law only requires an “employer” to provide them to its 

“employees.” Defendants claims it is lawfully engaging with and utilizing Class Members to 
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facilitate the delivery of the through the use of the agreements it enters into with the owner 

operators, and that the agreements clearly state that all of that any Class Member performing 

work under the terms of the agreements are independent contractors, not employees. Should 

the Court agree with Defendants’ arguments, Plaintiff and Class Members would be entitled 

to no recovery under these causes of action. 

35. Plaintiff further alleges that Defendants have failed to pay Class Members for all hours 

worked, as Defendants unlawfully misclassified them as independent contractors as opposed 

to employees. Owner operators were paid by the load, and therefore were not compensated for 

any other time spent working. Accordingly, Defendants’ maximum exposure under Plaintiff’s 

unpaid wages claim is $610,837 (9,981 shifts x 2 hours of unpaid time per shift x $30.60 = 

$610,837). 

36. As explained above, Defendants contends that as Class Members are properly classified as 

independent contractors under California law, none of the authorities relied upon by Plaintiff 

renders Defendants liable for any unpaid wages whatsoever. Defendants argue the only 

monetary compensation it is required to provide to the Class Members at all at any point in 

time is solely based on the provisions of the agreements it enters into with the owner 

operators, which compensates them for all the hours and various tasks necessary in 

furtherance of the freight deliveries. Furthermore, Defendants point out that Plaintiff would be 

unable to obtain class certification on this claim, claiming that Plaintiff and Class Members 

would be unable to present adequate records of these supposed unpaid wages not only making 

damages completely unmanageable, but also calling into question the issue of liability, as 

Plaintiff and Class Members would be unable to establish that they actually suffered this harm 

on a classwide basis. 

37. Plaintiff is also seeking PAGA penalties. PAGA allows the private enforcement of certain 

California Labor Code sections relating to wage and hour violations. PAGA Section 

2699(f)(2) provides for a standard penalty amount where a civil penalty is not otherwise 

specified by statute: 

[T]he civil penalty is one hundred dollars ($100) for each aggrieved employee per pay period 
for the initial violation and two hundred dollars ($200) for each aggrieved employee per pay 
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period for each subsequent violation. 

Plaintiff alleges that Defendants have at least three (3) violations – failure to pay all time 

worked, failure to reimburse business expenses, and willful misclassification – of the Labor 

Code sections which give rise to PAGA penalties. The statute of limitations for PAGA 

violations goes back one year. Plaintiff calculated Defendants’ potential maximum exposure 

under PAGA as follows: 

$100 x 2 PAGA violations x 1,162 pay periods during the one-year statutory period = 

$232,400 

$10,000 x 19 misclassified owner operators = $190,000 

$232,400 + $190,000 = $422,400 

38. Not taking into account any of their defenses or arguments, Defendants’ total exposure if 

Plaintiff is successful in his core claims would be approximately $4,324,909 [$3,552,198 

(reimbursement exposure) + $161,874 (meal and rest period exposure) + $610,837 (unpaid 

wages exposure) = $4,324,909]. If his underlying core claims are successful, he may also be 

entitled to PAGA penalties in the amount of $422,400. 

39. In light of the risks Plaintiff’s claims faced, Plaintiff and his Counsel believe that the 

settlement amount of $400,000 – with an average settlement share amount estimated at 

$6,638.89 – is a reasonable and fair settlement amount. 

40. A true and correct copy of the Settlement Agreement is attached hereto as Exhibit 1. A true 

and correct copy of the proposed Class Notice are attached to Exhibit 1 as Exhibit A. 

41. A true and correct copy of the filing receipt from Plaintiffs’ upload of their preliminary 

approval motion and supporting documents to the LWDA’s website is attached as Exhibit 2. 

42. A true and correct copy of the confirmation that the upload of Plaintiffs’ preliminary approval 

motion was received by the LWDA is attached as Exhibit 3. 

I hereby declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.    

Dated: March 17, 2023                   

      David Mara 
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-1- 
Questions? Call the Settlement Administrator toll free at [phone number] 

  
 

FP 46446489.1 

CALIFORNIA SUPERIOR COURT, COUNTY OF ALAMEDA 
Arnold Garcia, on behalf of himself, all others similarly situated, and on behalf of the general public, Plaintiff, 

vs. McCollister’s Transportation Systems, Inc., et al., Defendants 

Case No. RG21112345 and Case No. RG21112189 (“Complaints” or “Action”) 
 

NOTICE OF CLASS ACTION SETTLEMENT 
 

A court authorized this notice. This is not a solicitation. 

This is not a lawsuit against you and you are not being sued. 

However, your legal rights are affected by whether you act or don’t act. 
 

TO: All persons who contracted with McCollister’s Transportation Systems, Inc., McCollister’s Global 
Services, Inc., and McCollister’s Auto Transport, LLC (“McCollister’s”) as an owner/operator to 
haul freight, who worked a majority of their time under the contract in California and/or had their 
base of operations in California, whom McCollister’s classified as independent contractors, and who 
drove in California from September 10, 2017, through January 7, 2023. 

 

The California Superior Court, County of Alameda has granted preliminary approval to a proposed settlement 
(“Settlement”) of the above-captioned actions (“Action”). Because your rights may be affected by this Settlement, 
it is important that you read this Notice of Class Action Settlement (“Notice”) carefully. 
 
The Court has certified the following class for settlement purposes (“Class” or “Class Members”): 

 
All persons who contracted with McCollister’s as an owner/operator to haul freight, who 
worked a majority of their time under the contract in California and/or had their base of 
operations in California, whom McCollister’s classified as independent contractors, and 
who drove in California from September 10, 2017, through January 7, 2023. 

 
The purpose of this Notice is to provide a brief description of the claims alleged in the Action, the key terms of 
the Settlement, and your rights and options with respect to the Settlement. 
 
YOU MAY BE ENTITLED TO MONEY UNDER THE PROPOSED CLASS ACTION SETTLEMENT. 

PLEASE READ THIS NOTICE CAREFULLY; IT INFORMS YOU ABOUT YOUR LEGAL RIGHTS. 

WHAT INFORMATION IS IN THIS NOTICE 

 

1. Why Have I Received This Notice?.........................................................................................................  Page 2 
2. What Is This Case About? .......................................................................................................................  Page 2 
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1. Why Have I Received This Notice? 

McCollister’s Transportation Systems, Inc., McCollister’s Global Services, Inc., and McCollister’s Auto 
Transport, LLC’s (hereinafter referred to as “McCollister’s” or “Defendants”) records indicate that you may be a 
Class Member. The settlement will resolve all Class Members’ Released Claims, as described in Section No. 9 
below, from September 10, 2017, through January 7, 2023 (the “Class Period”). 

A Preliminary Approval Hearing was held on [the date of Preliminary Approval], in the California Superior Court, 
County of Alameda. The Court conditionally certified the Class for settlement purposes only and directed that 
you receive this Notice. 

The Court will hold a Final Fairness Hearing concerning the proposed settlement on [the date of final approval 
hearing], 2023 at [time a.m./p.m.], before Judge Brad Seligman, located at 1221 Oak Street, Oakland, CA 94612, 
Department 23. 
 

2. What Is This Case About? 

A class action complaint against Defendants was filed by Plaintiff in the Alameda County Superior Court on 
September 10, 2021 (Case No. RG21112345). The complaint alleged the following causes of action against 
Defendant: (1) failure to pay all straight time wages; (2) failure to provide meal periods; (3) failure to authorize 
and permit rest periods; (4) knowing and intentional failure to comply with itemized employee wage statement 
provisions; (5) failure to pay all wages at the time of termination of employment; (6) failure to reimburse business 
expenses; and (7) violation of Unfair Competition Law, on behalf Plaintiff and those similarly situated. 
 
A PAGA representative action complaint against Defendants was filed by Plaintiff (as an agent of California’s 
Labor and Workforce Development Agency, or “LWDA”) in the Alameda County Superior Court on September 
9, 2021 (Case No. RG21112189). The complaint sought civil penalties under the PAGA in relation to the 
following alleged violations suffered by allegedly similar aggrieved employees: (1) failure to pay all straight time 
wages; (2) failure to provide meal periods; (3) failure to authorize and permit rest periods; (4) failure to pay all 
wages at the time of termination of employment; (5) knowing and intentional failure to comply with itemized 
employee wage statement provisions; (6) failure to pay all wages owed twice per month; (7) failure to reimburse 
business expenses; and (8) willful misclassification of employees as independent contractors.  
 
The two cases (Case No. RG21112345 and RG21112189) have been consolidated for settlement purposes. 
The Court has not made any determination as to whether the claims advanced by the Plaintiff have any merit. In 
other words, the Court has not determined whether any laws have been violated, nor has it decided in favor of 
Plaintiff or McCollister’s; instead, both sides agreed to resolve the lawsuit with no decision or admission of who 
is right or wrong. By agreeing to resolve the lawsuit, all parties avoid the risks and cost of a trial.  

McCollister’s expressly denies that it did anything wrong or that it violated the law and further deny any liability 
whatsoever to Plaintiff or to the Class.   
 

3. Am I A Class Member? Am I An Aggrieved Employee? 

You are a Class Member if you contracted with McCollister’s as an owner/operator to haul freight, and worked a 
majority of your time under the contract in California and/or had your base of operations in California, 
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McCollister’s classified you as an independent contractor, and you drove in California at any point from 
September 10, 2017, January 7, 2023. 
 
If you contracted with McCollister’s as an owner/operator to haul freight, who worked a majority of your time 
under the contract in California and/or had your base of operations in California, McCollister’s classified you as 
an independent contractor, and you drove in California at any point from July 1, 2020 through January 7, 2023, 
you are also an “Aggrieved Employee” under the settlement.  
 

4. How Does This Class Action Settlement Work? 

 
Plaintiff Arnold Garcia brings this action behalf of himself and all other similarly situated individuals who 
contracted with McCollister’s as an owner/operator to haul freight in California at any time during the Class 
Period. Plaintiff and these other individuals comprise a “Class” and are “Class Members.” The settlement of this 
Action resolves the Released Claims of all Class Members, as defined in the Settlement Agreement and Final 
Judgment, except for those who exclude themselves from the Class by requesting to be excluded in the manner 
set forth below.   
 
Plaintiff and Class Counsel believe the settlement is fair and reasonable. The Court must also review the terms of 
the settlement and determine if it is fair and reasonable to the Class. The Court file has the settlement documents, 
which explain the settlement in greater detail. If you would like copies of the settlement documents, you can obtain 
them for a nominal fee by visiting the Alameda Superior Court website by visiting 
http://www.alameda.courts.ca.gov/pages.aspx/domainweb and inputting the case number RG21112345 or 
RG21112189, or you can contact Plaintiff’s counsel, whose contact information is below, and they will provide you 
with a copy free of charge. 
 

5. Who Are the Attorneys Representing the Parties? 

 

Attorneys for Plaintiff and the Class Attorneys for Defendants 
 

MARA LAW FIRM, PC 

David Mara 
Matthew Crawford 

2650 Camino Del Rio North, Suite 205 
San Diego, California 92108 
Telephone: (619) 234-2833 
Facsimile: (619) 234-4048 

 
HUNTER PYLE LAW 

Hunter Pyle 
John J. Darin 

1300 Broadway, Eleventh Floor 
Oakland, California 94612 
Telephone (510) 444-4400 

 

 
FISHER & PHILLIPS LLP 

Lonnie D. Giamela 
Victoria H. Shin 

444 S Flower St., Suite 1590 
Los Angeles, CA 90071 

Telephone: (213) 330-4454 
Facsimile: (213) 330-4501 
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The Court has decided that Mara Law Firm, PC and Hunter Pyle Law are qualified to represent you and all other 
Class Members simultaneously.  
 
You do not need to hire your own attorney because Class Counsel is working on your behalf.  But, if you want 
your own attorney, you may hire one at your own cost. 
 

6.  What Are My Options?  

 
The purpose of this Notice is to inform you of the proposed settlement and of your options. Each option has its 
consequences, which you should understand before making your decision. Your rights regarding each option, and 
the steps you must take to select each option, are summarized below and explained in more detail in this Notice.  

Important Note: Defendants will not retaliate against you in any way for either participating or not 

participating in this Settlement.   

 DO NOTHING:  If you do nothing and the Court grants final approval of the Settlement, you will become 
part of this Class Action and may receive a payment from the Settlement. You will be 
bound to the release of the Released Class Claims as defined in the Settlement 
Agreement and the Final Judgment. You will also give up your right to pursue the 
Released Class Claims as defined in Section No. 9 below. 

 OPT OUT: If you do not want to participate as a Class Member, you may “opt out,” which will 
remove you from the Class and this Class Action. If the Court grants final approval of 
the Settlement, you will not receive a Settlement payment and you will not give up the 
right to sue Defendants and the Released Parties for the Released Class Claims. If you 
are an Aggrieved Employee, you will receive a portion of the PAGA, even if you opt-
out of the settlement. 

 OBJECT:  You may file a legal objection to the proposed settlement. If you would like to object, 
you may not opt out of this case. 

 

7. How Do I Opt Out Or Exclude Myself From This Settlement? 

If you do not want to take part in the Settlement, you must mail a written Request for Exclusion to the Settlement 
Administrator. The written request for exclusion must: (a) state your name, address, telephone number, and social 
security number or employee identification number; (b) state your intention to exclude yourself from or opt-out 
of the Settlement; (c) be addressed to the Settlement Administrator at [address]; (d) be signed by you or your 
lawful representative; and (e) be postmarked no later than [the Response Deadline]. 
 
If the Court approves the Settlement at the Final Approval Hearing, the Court will enter a Judgment. If you do 
not request exclusion from the Settlement, the Judgment will bind you to the terms of the Settlement. If you are 
an Aggrieved Employee, you will receive a portion of the PAGA Payment, even if you opt-out of the settlement.  
 

8.         How Do I Object To The Settlement? 

If you are a Class Member who does not opt out of the Settlement, you may object to the Settlement, personally or 
through an attorney, by submitting your objection in writing, signed, dated, and mailed to the Settlement 
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Administrator postmarked no later than [the Response Deadline]. The objection must state: (a) the case name; (b) 
your full name, address, and telephone number; (c) the words “Notice of Objection” or “Formal Objection;” (d) 
describe, in clear and concise terms, the legal and factual arguments supporting the objection; (e) list identifying 
witness(es) the objector may call to testify at the Final Approval hearing; and (f) provide true and correct copies 
of any exhibit(s) the objector intends to offer at the Final Approval hearing. The objection will not be valid if it 
objects only to the appropriateness of the action or its merits. 

Class Members may appear at the Final Approval Hearing, either in person or through the objector’s own counsel. 
If the Court rejects the objection, he/she will receive an Individual Settlement Share payment and will be bound 
by the terms of the Settlement. 
  

9. How Does This Settlement Affect My Rights? What are the Released Claims? 
 
If the proposed settlement is approved by the Court, a Final Judgment will be entered by the Court. All Class 
Members who do not opt out of the Settlement will be bound by the Court’s Final Judgment and will release 
Defendants and the Released Parties1 from the Released Class Claims:    
 

The Released Class Claims include, for the entire Class Period, all claims made or that could have 
been made based on the facts and circumstances alleged in the Complaints, including claims under 
California Labor Code sections 201-204, 205.5, 210, 218, 218.5, 221-223, 224, 226, 226.7, 510, 
512, 558, 1174, 1175, 1194, 1194.2, 1197, 1197.1, 1199, 2810.5 and 2802; California Business 
and Professions Code section 17200, et seq.; California Wage Order No. 9-2001; California Code 
of Regulations Title 8, section 11090; and any claim for attorneys’ fees and costs related to the 
above-referenced released claims. 

 
Additionally, the LWDA will be bound by the Final Judgment and will release the Released Parties from the 
Released PAGA Claims. The Released PAGA Claims include all claims under the California Private Attorney 
General Act (“PAGA”), Cal. Lab. Code § 2698, et seq. to the extent such claims are predicated on claims made 
or that could have been made based on the facts and circumstances alleged in the Complaints and Plaintiff’s notice 
to the LWDA, including claims under California Labor Code sections 201-204, 205.5, 210, 218, 218.5, 221-223, 
224, 226, 226.2, 226.7, 226.8, 510, 512, 558, 1174, 1175, 1194, 1194.2, 1197, 1197.1, 1199,2802, and 2810.5; 
California Wage Order No. 9-2001; California Code of Regulations Title 8, sections 11070 and 11090; and any 
claim for attorneys’ fees and costs related to the above-referenced released claims.  
 

10. How Much Can I Expect to Receive From This Settlement? 

 
The total maximum amount that Defendants could be required to pay under this Agreement shall be up to but no 
more than $400,000 (“Gross Settlement Amount” or “GSA”).    
 

A. Deductions from the Settlement 
 
The “Net Settlement Amount” or “NSA” means the portion of the Gross Settlement Amount, available for 
distribution to Class Members after the deduction of  (1) the Class Representative Enhance Payment to the named 
Plaintiff in an amount up to $7,500, for prosecution of the Action, risks undertaken for the payment of attorneys’ 

 
1 “Released Parties” means Defendants and its past, present and/or future, direct and/or indirect, officers, directors, 
employees, representatives, administrators, attorneys, agents, parent companies, subsidiaries and affiliated 
corporations and entities, consultants, shareholders, joint ventures, predecessors, successors, and/or assigns. 
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fees and costs, and a general release of all claims; (2) the Settlement Administration Costs to the Settlement 
Administrator in an amount estimated not to exceed $5,000; (3) a payment of $25,000 allocated to the PAGA 
claims; and (4) payment to Class Counsel in an amount not to exceed $133,333.33 (1/3 of the Gross Settlement 
Amount) for attorneys’ fees and an amount not to exceed $30,000 for litigation costs. All of these payments are 
subject to court approval.  
 

B. How Class Member Settlement Payments are Calculated 
 
After deducting the above-referenced items, the remaining Net Settlement Amount, will be proportionately 
distributed amongst all Class Members who have not opted out. Each Participating Class Member will receive a 
proportionate share of the Net Settlement Amount that is equal to (i) the number of weeks he or she contracted 
with and drove for Defendants, based on the Class Data provided by Defendants, divided by (ii) the total number 
of weeks worked by all Participating Class Members based on the same Class Data, which is then multiplied by 
the Net Settlement Amount. One day worked in a given week will be credited as a work week for purposes of this 
calculation. Therefore, the value of each Class Member’s Individual Settlement Share ties directly to the amount 
of weeks that he or she worked during the Class Period (September 10, 2017, through January 7, 2023. 
 

C. How Aggrieved Employee Settlement Payments are Calculated 

If you are an Aggrieved Employee under the settlement, you will also receive a portion of the PAGA Payment. 
Pursuant to PAGA, the LWDA will receive a payment of $18,750 (75% of the $25,000 total PAGA Payment). 
The remaining $6,250 is the “Net PAGA Settlement Amount” or “NPSA” and will be proportionately distributed 
amongst all Aggrieved Employees. Each Aggrieved Employee will receive a proportionate share of the Net PAGA 
Settlement Amount that is equal to (i) the number of weeks he or she contracted with and drove for Defendants, 
based on the PAGA Data provided by Defendants, divided by (ii) the total number of weeks worked by all 
Aggrieved Employees based on the same PAGA data, which is then multiplied by the Net PAGA Settlement 
Amount. One day worked in a given week will be credited as a week for purposes of this calculation. Therefore, 
the value of each Aggrieved Employee’s Individual PAGA Settlement Share ties directly to the amount of weeks 
that he or she worked during the PAGA Period (July 1, 2020 through January 7, 2023). 

D. Your Estimated Settlement Payment 

Although your exact share of the Net Settlement Amount as a Class Member cannot be precisely calculated until 
after the time during which individuals may object or seek exclusion from the Settlement concludes, based upon 
the calculation above, your approximate share of the Net Settlement Amount, is as follows: $______________, 
less taxes. This is based on the Class Data which shows you worked ___ workweeks during the Class Period. 

If you are also an Aggrieved Employee, you will receive a share of the Net PAGA Settlement Amount. Based 
upon the calculation above, your approximate share of the Net PAGA Settlement Amount, is as follows: 
$______________. This is based on the PAGA Data which shows you worked ___ workweeks during the PAGA 
Period. 

E. Tax Treatment of Your Settlement Payments 

One-third (1/3) of each Individual Class Settlement Share is intended to settle each Class Member’s claims for 
unpaid wages (the “Wage Portion”). The Wage Portion will be reduced by applicable payroll tax withholdings 
and deductions. Defendants’ share of legally required payroll taxes for the Wage Portion will be calculated by the 
Settlement Administrator and paid by Defendants separately from the GSA. The Settlement Administrator will 
issue an IRS Form W-2 to each Participating Class Member with respect to the Wage Portion of his/her Individual 
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Class Settlement Share.  

One-third (1/3) of the Individual Class Settlement Share is intended to settle each Class Member’s claims for 
interest, and one-third (1/3) of the Individual Class Settlement Share is intended to settle each Class Member’s 
claims for penalties. The Non-Wage Portion will not be reduced by payroll tax withholding and deductions. The 
Settlement Administrator will issue to each Participating Class Member an IRS Form 1099 with respect to the 
Non-Wage Portion of his/her Individual Class Settlement Share. 

If you are an Aggrieved Employee, your Individual PAGA Settlement Share will be apportioned as 100% 
penalties. This will not be reduced by payroll tax withholding and deductions. The Settlement Administrator will 
issue to each Aggrieved Employee an IRS Form 1099 with respect to his/her Individual PAGA Settlement Share. 

F. What Happens If You Don’t Cash Your Check? 

It is strongly recommended that upon receipt of your settlement check, you immediately cash it or cash it before 
the 180-day void date shown on each check. If any checks remain uncashed or not deposited by the expiration of 
the 180-day period, the Settlement Administrator will pay over the amount represented by the check to Legal Aid 
at Work. 
 

11. How Will the Attorneys for the Class and the Class Representative Be Paid? 

 
The attorneys for Plaintiff and the Class will be paid from the Gross Settlement Amount. Subject to Court 
approval, the attorneys for Plaintiff and the Class shall be paid an amount not to exceed 1/3 of the Gross Settlement 
Amount ($133,333.33) for attorney fees and $30,000 for litigation costs. 
 
Defendants have paid all of their own attorneys’ fees and costs.  
 
Plaintiff will also be paid, subject to Court approval, an amount not to exceed $7,500, as an enhancement for the 
initiation of and prosecution of this case, the risks undertaken for the payment of costs in the event this case had 
been lost, and a general release of all claims.        

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact Class Counsel 
listed above, or the Settlement Administrator at the telephone number listed below, toll free. You can also obtain 
documents related to this case and this settlement by visiting [administrator website], a website maintained by the 
Settlement Administrator. Please refer to the McCollister’s Class Action Settlement. 

This Notice does not contain all of the terms of the proposed settlement or all of the details of these proceedings. 
For more detailed information, you may refer to the underlying documents and papers on file with the Court at 
1221 Oak Street, Oakland, CA 94612, Department 23 or obtain them for a nominal fee by visiting the Alameda 
Superior Court website by visiting http://www.alameda.courts.ca.gov/pages.aspx/domainweb and inputting the 
case number RG21112345. You may also contact Plaintiff’s counsel, whose contact information is above, and 
they will provide you with a copy of the settlement documents or case documents free of charge. 

PLEASE DO NOT TELEPHONE THE COURT OR COURT’S CLERK FOR INFORMATION ABOUT 

THIS SETTLEMENT.  
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