10
11
12
13
14
15
16
17
18
19
20
21
— 22

/.
v

SPIVAK LAW?24

Employee Rights Attorneys

Mail: 25

8605 Santa Monica Bl
PMB 42554
West Hollywood, CA 90069 26
(213) 725-9094 Tel
(213) 634-2485 Fax
SpivakLaw.com
27
Office:
1801 Century Park East

25th Fl 28

Los Angeles, CA 90067

DAVID G. SPIVAK (SBN 179684)
david@spivaklaw.com

CAROLINE TAHMASSIAN (SBN 285680)
caroline@spivaklaw.com

THE SPIVAK LAW FIRM

8605 Santa Monica Bl

PMB 42554

West Hollywood, CA 90069

Telephone:  (213) 725-9094

Facsimile: (213) 634-2485

WALTER L. HAINES (SBN 71075)
walter@uelglaw.com

UNITED EMPLOYEES LAW GROUP

4276 Katella Ave

Suite 301

Los Alamitos, CA 90720

Telephone:  (562) 256-1047

Facsimile: (562) 256-1006

Attorneys for Plaintiff{(s),
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(UNLIMITED JURISDICTION)

DEAN CRUMPLER, on behalf of himself, all
others similarly situated, the general public, and
as an “aggrieved employee” on behalf of other
“aggrieved employees” under the Labor Code
Private Attorneys General Act of 2004,

Plaintiff(s),
Vs.

WESTCO EQUITIES, INC. DBA WESTCO
PROPERTY MANAGEMENT, a California
corporation; and DOES 1-50, inclusive,

Defendant(s).
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DECLARATION OF DAVID G. SPIVAK IN SUPPORT OF MOTION FOR
PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT

I, DAVID SPIVAK, declare as follows:

1. I am an attorney duly licensed to practice law in the State of California and am an
attorney of record for Plaintiff Dean Crumpler (“Plaintiff”) in his lawsuit against Defendant
Westco Equities, Inc. dba Westco Property Management (“Defendant”). Plaintiff and Defendant
are collectively referred to as the “Parties.”

2. Except as otherwise indicated, I have personal knowledge of all matters set forth
herein and, if called as a witness, could and would competently testify thereto under oath.

3. The Class Action and PAGA Settlement Agreement (the “Settlement”) is attached
hereto as Exhibit 1.

Factual and Procedural Background

4. Defendant is a residential property manager Defendant employed Plaintiff as a
maintenance worker from about April 2, 2018 until March 21, 2021.

5. On August 17, 2021, Plaintiff notified Defendant and the California Labor and
Workforce Development Agency (“LWDA”), pursuant to the California Private Attorneys
General Act of 2004, California Labor Code sections 2698, et seq. (“PAGA?”), of alleged Labor
Code violations committed by Defendant. A true and correct copy of the letter to the LWDA
dated August 17, 2021 is attached hereto as Exhibit 2.

6. On October 07, 2021, Plaintiff filed a Class Action Complaint in the Fresno
County Superior Court, Case No. 21CECG02993, against Defendant on behalf of himself and
others similarly situated, alleging causes of action on a class-wide basis for: (1) Failure to Pay
All Wages Earned for All Hours Worked (Lab. Code §§ 510, 1194, 1197, and 1198); (2) Failure
to Provide Rest Breaks (Lab. Code §§226.7 and 1198); (3) Failure to Provide Meal Periods (Lab.
Code §§226.7, 512 and 1198); (4) Failure to Indemnify (Lab. Code §§ 1198 and 2802); (5) Wage
Statement Penalties (Lab. Code §§ 226 and 226.2); (6) Waiting Time Penalties (Lab. Code §§
201-203); and (7) Unfair Competition (Bus. & Prof. Code §§ 17200, et seq.). On October 21,
2021, Plaintiff filed his First Amended Complaint adding a claim under the Labor Code Private
Attorneys General Act of 2004, Labor Code 88 2698, et seq. (“PAGA”). On December 29, 2021,
Defendant filed an answer to Plaintiff’s First Amended Complaint. Defendant denies all of

Plaintiff’s allegations and strongly contends that its wage and hour policies, practices and
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procedures are fully compliant with all applicable laws. A true and correct copy of the complaint
is attached hereto as Exhibit 3. A true and correct copy of Plaintiff’s First Amended Complaint
is attached hereto as Exhibit 4. A true and correct copy of Defendant’s Answer is attached hereto
as Exhibit 5.

7. The Parties thereafter engaged in an informal, voluntary exchange of information
in the context of privileged settlement discussions to facilitate an early mediation. The Parties
thereafter engaged in an informal, voluntary exchange of information in the context of privileged
settlement discussions to facilitate an early mediation. Defendant produced Plaintiff’s personnel
file (including policies and agreements he signed and acknowledged), copies of its relevant
company written policies, and time and payroll data for a random sample of putative class
members selected by Defendant’s counsel.

8. On July 19, 2022, following much of the foregoing informal discovery and
exchange of information, the Parties participated in a mediation session presided over by
Mediator Scott Radovich, an experienced class action mediator. During the mediation, the Parties
had a full day of productive negotiations and reached agreement on a class-wide settlement
during the second mediation session. During the mediation sessions, each side, represented by
his/its respective counsel, recognized the risk of an adverse result in the Action and agreed to
settle the Action and all other matters covered by this Agreement pursuant to the terms and
conditions of this Agreement.

Ascertainable and Numerous Class

9. A class is ascertainable when it may be readily identified without unreasonable
expense or time by reference to official records. Here, Plaintiff maintains that the above-defined
Class is ascertainable because its members may be identified by reference to Defendant’s records
and Defendant has agreed to share the relevant information from its records to facilitate the
settlement process. Therefore, the Settlement Class is ascertainable.

10.  The Settlement Class has sufficiently numerous members to render joinder
impractical. No set number is required as a matter of law to maintain a class action. The California
Supreme Court has upheld a class of as few as 10 individuals. Defendant estimates that there are
approximately 158 Class Members. Plaintiff maintains that it would be impractical and

economically inefficient to require each Settlement Class Member to separately maintain an

3
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individual action or be joined as a named plaintiff in this action. In light of these considerations,
the Settlement Class’s membership is sufficiently numerous.
Predominant Common Questions

11.  In light of the more lenient standard for certification of a settlement class, the
Parties agree that for the purposes of the Settlement only, the claims of the Class Members all
stem from the same sources.

12. A question of law or fact is common to the members of a class if it may be resolved
through common proof. In this case, there are many predominant common questions. Plaintiff
asserts all class members were subject to the same or similar operations and employment policies,
practices, and procedures. The claims arise from Defendant’s alleged policy-driven failure to pay
wages, failure to provide meal periods, failure to authorize and permit rest periods, failure to
indemnify for business expenses, failure to issue proper wage statements, failure to timely pay
wages, failure to maintain required payroll records, and related labor law violations, all of which
Plaintiff claims constitute unfair business practices and give rise to PAGA penalties. Plaintiff
asserts that common questions include, but are not limited to: (1) Whether Defendant failed to
pay all wages earned to class members for all hours worked at the correct rates of pay; (2)
Whether Defendant failed to provide the class with all meal and rest periods in compliance with
California law; (3) Whether Defendant failed to pay the class one additional hour of pay on
workdays it failed to provide the class with one or more meal or rest periods in compliance with
California law; (4) Whether Defendant failed to indemnify the class for all necessary business
expenditures incurred during the discharge of their duties; (5) Whether Defendant knowingly and
intentionally failed to provide the class with accurate wage statements; (6) Whether Defendant
willfully failed to provide the class with timely final wages; and (7) Whether Defendant engaged
in unfair competition within the meaning of Business and Professions Code section 17200, et
seq., with respect to the class.

Typicality

13. Plaintiff contends that his claims are typical for the purposes of certifying the
Settlement Class. Plaintiff asserts that he, like absent Class Members was subject to the same
relevant policies and procedures governing his compensation, hours of work and meal and rest
periods. Because Plaintiff contends that he was subject to the same general course of conduct as

absent Class Members, resolving the common questions as they apply to Plaintiff will determine

4
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Defendant’s prima facie liability to all Class Members. Moreover, Plaintiff’s claims could
potentially be subject to the same primary affirmative defenses as those of absent Class Members.
Accordingly, Plaintiff’s claims are typical of the Class.

Adequacy

14. The adequacy requirement is met where the plaintiff is represented by counsel
qualified to conduct the litigation and the plaintiff's interest in the litigation is not antagonistic to
the class’ interests. In other words, where the plaintiff has adequate counsel, the plaintiff may
represent the entire class absent any disabling conflicts of interest that might hinder the plaintiff’s
ability to represent the class.

15. To the best of my knowledge, neither Plaintiff nor I have any conflicts of interest
with the absent Settlement Class Members. Plaintiff contends that he is an adequate class
representative. Plaintiff and the Class Members have strong and co-extensive interests in this
litigation because they all worked for Defendant during the relevant time period, allegedly
suffered the same alleged injuries from the same alleged course of conduct, and there is no
evidence of any conflict of interest between Plaintiff and the Class Members. Moreover, Plaintiff
has demonstrated his commitment to the Settlement Class by, among other things, retaining
experienced counsel, providing counsel with documents and extensively speaking with them to
assist in identifying the claims asserted in this case, assisting them in identifying witnesses, as
well as exposing himself to the risk of attorneys’ fees and costs awards against him if this lawsuit
had been unsuccessful. Thus, Plaintiff is adequate to serve as settlement class representative.

Background of Class Counsel

16.  In 1991, I earned a Bachelor of the Arts degree with a major in Political Science
from the University of California at Berkeley. In 1995, I earned a Juris Doctor degree from
Southwestern University School of Law.

17.  In December of 1995, the Supreme Court for the State of California admitted me
as an Attorney and Counselor at Law and licensed me to practice law in all the Courts of this
State. On May 11, 2012, I also became admitted to the District of Columbia Bar. In February
2013, I became admitted to the New York State Bar.

18. My law practice has always focused on representation of private and public

employees with claims of unpaid wages, wrongful termination, harassment, family and medical

5
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leave, whistleblowing, discrimination, benefits, and civil rights violations. One of my websites,
FightWrongfulTermination.com, provides a further description of my practice.

19.  Thave tried many cases before California and federal courts, government agencies
and neutral arbitrators. I am a member of the California Employment Lawyers Association
(CELA).

20. Since [ started practicing law, I have tried many cases before courts, arbitrators
and government agencies. Some of my cases are:

a. Ricardo Sandoval v. Dept. of Treasury, United States District Court,
Southern District of California (the Honorable Judith Keep presiding), 1998. Plaintiffs Special
Agent for the U. S. Customs Service alleged discrimination and retaliation in promotions and
discipline. The jury awarded compensatory damages. Court subsequently awarded additional
back pay and gave Plaintiffs a retroactive promotion. See "Lawsuit Puts Customs Service on
Trial: Agent Alleges Corruption, White Supremacist Cabal" by Valerie Alvord, San Diego
Union-Tribune, April 29, 1998; "Customs Agent Is Awarded $200,000: Jury Says He Faced Bias
And Retaliation" by Valerie Alvord, San Diego Union-Tribune, May 16, 1998.

b. Jorge Guzman v. Department of Justice, United States District Court,
Central District of California (the Honorable Lourdes Baird presiding), 1999. Plaintiffs Special
Agent for the Immigration and Naturalization Service alleged racial discrimination, retaliation
and police brutality by agents of the Office of the Inspector General. Jury found the Defendants
liable. Case settled shortly before the damages phase. See "U.S. to Pay $400,000 to INS Agent
in Bias Suit; Courts: Complaint says he suffered 10 years of harassment on the job because he is
Latino, including falsified charges" by Patrick J. McDonnell, Los Angeles Times, January 21,
1999.

c. Dr. Perry Crouch v. SHIELDS, Los Angeles Superior Court, Compton
(the Honorable Michael Rutberg presiding), 2001. Plaintiff whistleblower brought civil rights
claims and wrongful termination claims against employer in a month-long jury trial. The jury
awarded compensatory and punitive damages. See "Activist Says Criticism of Rail Plan Cost His
Job" by Dan Weikel, Los Angeles Times, September 28, 2000; "Punitive Damages Awarded to
Fired Social Worker" by Dan Weikel, Los Angeles Times, June 10, 2000; "A Whistleblower’s
Revenge" by Susan Goldsmith, New Times Los Angeles, June 8, 2000.

6
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d. Imagraph, Inc. (Steve Shiffman) v. Mohamed T. Nehmeh, Orange County
Superior Court, Central Justice Center (the Honorable Kirk H. Nakamura presiding), 2004.
Plaintiff, who I represented pro bono sought the return of $45,000.00 he paid to an attorney
escrow officer who subsequently absconded with the money. The jury awarded compensatory
damages. The Judgment with interest is now far in excess of that amount. Soon after this case
was litigated, the State Bar of California awarded me the Wiley W. Manuel Award for Pro Bono
Legal Services.

e. Rick Pierce v. Department of Treasury, Merit Systems Protection Board
(1999). Administrative Judge awarded compensatory damages to wrongfully terminated
Customs Agent, followed by an award of Attorneys’ fees and costs.

f. Richard Wamel v. Ocelot Engineering Co., Judicate West before the
Honorable Robert Polis (ret.) (2008). In that case, I represented a victim of FMLA violations and
wrongful termination against his former employer. The Neutral Arbitrator awarded
compensatory and liquidated damages. The claims for damages, attorney's fees and costs were
resolved shortly thereafter by means of a confidential settlement.

g. Alina Ghrdilyan v. RJ Financial, Inc., et al., LA Superior Court case no.
BC430633 (2012), the Honorable Ronald Sohigian presiding. To my knowledge, this case is the
first and only case to be successfully prosecuted through trial under the Labor Code Private
Attorney Generals Act of 2004, Labor Code §§ 2698, et seq. on behalf of plaintiffs and other
aggrieved employees against someone other than an employer for civil penalties including unpaid
wages. The case involves claims of unpaid overtime, unprovided rest and meal periods, unpaid
vacation, untimely interval and final wages, and unreimbursed expenses. For my work in that
case, the Court awarded me an hourly rate of $600.00 hour based on my skill and experience.

21. Since 2007, I have prosecuted several traditional wage & hour class actions as the

sole or primary attorney for the plaintiffs, including Pudelwitts v. Regent Parking, Inc., Singery
v. Quality Vessel Engineering, Tesillo v. LA Executive Towing Service, Inc., and Madison v. The
Limousine Connection. One such case is Jose Tapia v. Mangen Group, Inc., LASC case no.
BC377114, a garden-variety wage & hour class action with many of the same claims at issue in
this case. The Honorable Jane Johnson of the Los Angeles Superior Court, presiding over the
motion for final approval of the Settlement Class action settlement in 7apia, had no quarrel with

an hourly rate of $525.00 for my services.

7
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22. In my representation of employees, I have prosecuted several lawsuits on behalf
of employees with claims of rest and meal period and overtime violations or other wage claims.

23.  Thave been involved in the prosecution of numerous wage and hour class actions
at various stages of litigation. A small sampling of the wage and hour class action cases in which
I have recently been counsel of records is as follows:

a. Alafa v. Custom Built Personal Training, Inc., Tulare County Superior
Court, Case No. VCU-245496 (appointed Class Counsel and granted final approval class action
settlement on behalf of assistant fitness manager employees).

b. Cuellar v. Lovin Oven, Orange County Superior Court, Case No. 30-2010-
000382146 (appointed Class Counsel and granted final approval of class action settlement by the
court on behalf of nonexempt employees).

c. Cunningham v. DPI Specialty Foods West, Inc., Los Angeles Sup.Ct.,
Case No. BC465017 (appointed Class Counsel and granted final approval by this Court of class
action settlement on behalf of merchandiser employees).

d. Deckard v. MSL Community Management LLC, Riverside County
Superior Court, Case No. RIC1204182 (appointed Class Counsel and granted final approval of
class action settlement on behalf of caregivers and medical technicians).

e. DiCato v. Francesca’s Collections, Inc., San Diego County Superior
Court, Case No. 37-2012-00094401-CU-OE-CTL (appointed Class Counsel and granted final
approval of class action settlement on behalf of boutique manager and assistant manager
employees).

f. Evans v. Equinox, et al., Los Angeles Sup.Ct., Case No. BC440058
(appointed Class Counsel and granted final approval by this Court of class action settlement on
behalf of personal trainer employees).

g. Huynh v. Carefusion Resources, LLC, et al., San Diego Sup.Ct., Case No.
37-2009-00103277-CU-OE-CTL (appointed Class Counsel and granted final approval of class
action settlement on behalf of medical devices employees).

h. Hidalgo, et al. v. Sun Hill, Los Angeles Superior Court, Case No.
BC480808 (appointed Class Counsel and granted final approval of class action settlement on

behalf of hourly employees).

8
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1. La Fleur v. Medical Management International, Inc., United States
District Court, Central District of California, Case No. EDCV13-00398-VAP (appointed Class
Counsel and granted final approval of class action settlement on behalf of practice managers).

J- Linder, et al. v. Warehouse Services, Inc., San Bernardino Superior Court,
Case No. CIVDS1500146 (appointed Class Counsel and granted final approval of class action
settlement on behalf of non-exempt hourly employees excluding truck drivers).

k. Lynch, et al. v. American Guard Services, Los Angeles Superior Court,
Case No. BC462681 (appointed Class Counsel and granted final approval of class action
settlement on behalf of security guard employees).

L. Martin, et al. v. Aukeman Dairy, et al., Kern Superior Court, Case No. S-
1500-CV-282679 (appointed Class Counsel and granted final approval of class action settlement
on behalf of dairy and agricultural laborers).

m. Montes v. Branam Enterprises, Inc., Los Angeles Sup.Ct. Case No.
BC442608 (appointed Class Counsel and granted final approval by this Court of class action
settlement on behalf of call concert rigging employees).Nardone v. Sequoia Beverage Company,
LP, Tulare County Superior Court, Case No. VCU-248370 (appointed Class Counsel and granted
final approval of class action settlement by the court on behalf of hourly employees).

n. Ogbuehi v. Comcast of California/Colorado/Florida/Oregon, Inc., United
States District Court, Eastern District of California, Case No. EDCV13-00672-KIJM-KIN
(appointed Class Counsel and granted final approval of class action settlement on behalf of virtual
customer account executives).

0. Rosen v. Image Transfer, Los Angeles Superior Court, Case No.
BC511072 (appointed Class Counsel and granted final approval of class action settlement on
behalf of bobtail truck drivers).

p. Sandoval v. Rite Aid Corp., Los Angeles Superior Court, Case No.
BC431249 (granted class certification through contested motion and appointed Class Counsel in
case on behalf of former pharmacy employees based on late final wage payments in violation of
Labor Code §§ 201-203).

q- Shaw, et al. v. Interthinx, Inc., United States District Court for the District
of Colorado, Case No. 13-CV-01229-REB-BNB (appointed Class Counsel and granted final

approval of class action settlement by the court on behalf of auditor employees).

9
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. Stucker v. L'Oreal, Los Angeles Sup.Ct. Case No. BC456080 (appointed
Class Counsel and granted final approval by this Court of class action settlement involving
alleged misclassification of sales employees and unpaid vacation pay).

S. Valdez v. Healthcare Services Group, Inc., Los Angeles Sup.Ct., Case No.
BC462917 (appointed Class Counsel and granted final approval by this Court of class action
settlement on behalf of service account manager employees).

t. Valencia v. SCIS Air Security Corp., Los Angeles Superior Court, Case
No. BC421485 (granted class certification through contested motion and appointed Class
Counsel in case on behalf of former security workers based on late final wage payments in
violation of Labor Code §§ 201-203).

u. Vang v. Burlington Coat Factory Corporation, United States District
Court Central District of California, Case No. 09-CV-08061-CAS-JCx (appointed Class Counsel
and granted final approval of class action settlement by the court on behalf of assistant store
manager employees).

V. Volney-Parris v. Southern California Edison Company, Los Angeles
Superior Court, Case No. BC493038 (appointed Class Counsel and granted final approval of
class action settlement on behalf of customer specialist employees).

w. White v. 20/20 Communications, Inc., San Bernardino County Superior
Court, Case No. CIVRS1301718 (appointed Class Counsel and granted final approval of class
action settlement on behalf of hourly employees).

Class Action Treatment Is Superior
24.  Aclass action is also superior to other means adjudicating the issues in this action.

The predominance of common legal and factual questions shows that this Court could fairly
adjudicate the claims of Class Members through a single class action. In view of the theoretical
alternatives that proposed class members could potentially utilize—representative PAGA action
(where there is less relief available), individual civil lawsuits or wage claims through the Division
of Labor Standards Enforcement (where there would be relatively little money at stake, but the
claims would be time-consuming to litigate)—a class action is plainly superior to all of them.
Thus, this consideration supports conditional class action treatment for purposes of this

Settlement only.

/1]
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The Settlement is Presumptively Fair

25. The class settlement here satisfies all of the Kullar factors. The Settlement
resulted from thorough, arms’ length, negotiations between experienced counsel with the
assistance of a respected mediator after sufficient discovery was exchanged to assess the relative
strengths and weaknesses of their respective cases and Defendant’s estimated exposure. Both
defense counsel and I are particularly experienced in employment law and wage and hour class
actions. We are experienced and qualified to evaluate the class claims, the viability of the
defenses, and the risks and benefits of settlement versus trial on a fully informed basis. I have
negotiated many wage and hour class settlements, including many involving the same issues
presented here. Counsel on both sides share the view that the Settlement is a fair and reasonable
settlement in light of the complexities of the case and uncertainties of class certification and
litigation, and a fair result for the Class Members.

Exposure & Risk Analysis

26. At issue in this class and Private Attorneys General Act ("PAGA") action is
Defendant’s liability to its non-exempt, hourly employees for its meal and rest period violations,
unpaid wages, unreimbursed business expenses, and related violations of the Labor Code and
applicable Wage Order. Plaintiff prepared “damages” estimates in advance of the mediation. True
and correct copies of the spreadsheets I prepared for mediation of this Action are collectively
attached to this declaration as Exhibit 6. In advance of the mediation, Plaintiff determined
Defendant’s maximum exposure for restitution and penalties to be approximately $8,368,287.00
(consisting of $2,080,808.93 in unpaid wages, $1,314,100.20 in missed meal period premium
wages, $1,368,062.51 in missed rest break premium wages, $380,000.00 for wage statement
penalties, $163,062.58 for waiting time penalties, and $1,753,400.00 for civil penalties). The
estimates are in essence “home run” projections that omit data points that will undoubtedly
reduce the maximum possible damages award and do not factor in any of the risks involved in
litigating this Action. Plaintiff calculated the damages based on the number of workweeks and
pay periods provided by Defendant, Plaintiff’s reports, and the sample data. /d. Plaintiff also
considered the possibility that Defendant could launch a Pick Up Stix campaign and pursue
individual release agreements from the Class Members. Defendant also represented that it had
interviewed all of Defendant’s current employees regarding Plaintiff’s claims, all of whom would

provide declarations, under penalty of perjury, that were favorable to Defendant with respect to
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the relevant factual issues at issue in Plaintiff’s action. Plaintiff’s Counsel applied discounts to
the maximum exposure to account for all other risks discussed below. While it is difficult to
assign anything but crudely-determined percentages of risk to any of the claims, it is safe to say
that the risk that a Pick Up Stix campaign would preclude recovery for such employees is
substantial and alone justifies a significant discount because Defendant would likely by trial have
gathered releases from the majority of the Class Members.

27. My initial estimates do not realistically account for the risks outlined below or the
risk that a class will not be certified. Therefore, I believe a class settlement for $250,000.00 is
fair and reasonable.

28. Risks Associated with Unpaid Wages Claim. There is a risk that Plaintiff’s

recovery for unpaid wages would be extremely limited at best, largely because Defendant’s
written policies throughout the relevant time period prohibited off-the-clock work. Off-the-clock
claims are difficult where a defendant requires in its written policies that all work must take place
while clocked in. See Jong v. Kaiser Foundation Hospital (2012) 226 Cal.App.4th 391 (employer
must have notice of off-the-clock work for it to be compensable). /d. In its written employment
policies, Defendant mandates that employees must record all time worked accurately on their
time records and strictly prohibit employees from performing any work off-the-clock. Moreover,
while Defendant disputes that off-the-clock work occurred, it contends that any time spent off
the clock was de minimis. The California Supreme Court in Troester v. Starbucks Corp. (2018)
5 Cal. 5th 829, 835 suggested that irregular and minute periods of time may still be subject to a
de minimis defense even if compensable. (Stating that “We do not decide whether there are
circumstances where compensable time is so minute or irregular that it is unreasonable to expect

the time to be recorded.”). Following Troester, Defendant contends that the de minimis doctrine

! See, e.g., In re Newbridge Networks 9 Litig., 1998 WL 765724 at *2 (D.D.C. Oct. 23, 1998)
(“[A]n agreement that secures roughly six to twelve percent of a total trial recovery . . . seems to
be within the targeted range of reasonableness.”); Wise v. Ulta Salon, Cosmetics & Fragrance,
Inc. 2019 WL 3943859 at *§ (E.D. Cal. Aug. 21, 2019) (granting preliminary approval where the
proposed allocation to settle class claims was at least 9.53 percent); Bravo v. Gale Triangle, Inc.,
2017 WL 708766 at * 10 (C.D. Cal. Feb 16, 2017) (“a settlement for fourteen percent recovery
of Plaintiffs’ maximum recovery is reasonable”); In re Omnivision Techs., Inc., 559 F.Supp.2d
1036, 1042 (N.D. Cal. 2008) (approving settlement amount that “is just over 9% of the maximum
potential recovery asserted by either party.”).
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may apply here because the time spent off the clock were minute and insignificant. Accordingly,
a large award of penalties seems unlikely with respect to this claim.

29.  Defendant required its employees to sign their timesheets and acknowledge that
they reported all their hours worked and meal and rest breaks truthfully and accurately. Further,
Defendant presented evidence that in its larger properties with similar staffing, employees rarely
report overtime wages. Defendant also presented evidence that on rare occasions when
employees report overtime hours on their timesheets, Defendant pays overtime wages. The
difficulty inherent in proving that off-the-clock work occurred poses a significant hurdle to
Plaintiff. Plaintiff will rely on declarations and witness statements to prove this claim. Generally,
a court will not certify a class unless it can determine an appropriate classwide methodology.
See, e.g., Duran v. U.S. Bank National Assn., 59 Cal. 4th 1 (2014). Here, Plaintiff may rely
heavily on anecdotal evidence to prove the off-the-clock work claim, especially given the lack
of records indicating when such off-the-clock work may have taken place. Individualized
inquiries would need to be conducted person-by-person, day-by-day, to determine if an
individual in fact worked “minutes” off-the-clock on a “regular” basis. Accordingly, there is a
significant risk that the Court would consider this evidentiary showing insufficient as a classwide
methodology.

30.  Risks Associated with the Meal Period Claims. There are risks to Plaintiff’s

meal period claim. Defendant contends that, to establish a violation for missed meal periods, a
plaintiff must do more than show that a meal break was not taken. Brinker, 53 Cal. 4th at 1004.
So long as an employer provides employees with a “reasonable opportunity” to take a duty-free
meal period, it has no further duty to “police meal breaks and ensure no work thereafter is
performed.” Id. at 1040-41. Id. Instead, a plaintiff must show the employer impeded, discouraged,
or prohibited the employee from taking a proper break, or otherwise failed to release the
employee of all control. Id. “Thus, the crucial issue with regard to the meal break claim is the
reason that a particular employee may have failed to take a meal break.” Washington v. Joe’s
Crab Shack (N.D. Cal. 2010) 271 F.R.D. 629, 641. Id.

31.  Defendant contends it did not impede or discourage Plaintiff, or any other
employees, from taking their meal or rest periods. Defendant’s policies mandate that employees
take at least a 30-minute, uninterrupted meal periods and record the beginning and ending time

of their meal breaks each day on their time records. The time records that comprise the random
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sample Defendant produced to Plaintiff for purposes of mediation show that meal periods were
taken the vast majority of the time. Of the time records that show a late, short or no lunch,
individualized evidence may be necessary to determine whether they occurred due to conduct of
the Defendant or each of the employees concerned. Accordingly, there is a significant risk that
the value of Plaintiff’s meal period claim would be substantially reduced at trial.

32.  Risks Associated with the Rest Break Claims. There are risks to Plaintiff’s rest

period claim. Employers are not required to record rest periods and such periods are paid.
Defendant contends it provided non-exempt employees the opportunity to take rest periods in
accordance with California law. Further, Defendant’s written policies on meal and rest periods
are consistent with the Wage Order. Thus, unlike meal periods, where there are often records
showing whether an employee clocked out or not, there is no such evidence to prove a missed
rest period or that the employer refused to authorize and permit one. /d. Managing such claims
at trial has become exceedingly difficult. Plaintiff will depend on sample witness testimony and
surveys to prove the claims. While a victory with such evidence is certainly possible, relevant
caselaw makes such claims risky from a trial management and due process perspective. See
Duran v. U.S. Bank National Assn. (2014) 59 Cal. 4th 1, 31 (explaining “[I]f sufficient common
questions exist to support class certification, it may be possible to manage individual issues
through the use of surveys and statistical sampling.”); Tyson Foods, Inc. v. Bouphakeo (2015)
136 S.Ct. 382; Comcast Corporation v. Behrend (2013) 133 S.Ct. 1426.

33. Risks Associated with the Failure to Indemnify Claim. There is a risk that the

Court may consider Plaintiff’s claims as to Defendant’s alleged failure to indemnify for business
expenses to be individual in nature and thus decline to certify the class. Plaintiff alleges that
Defendant required Plaintiff and the Class Members to use their personal items including cellular
phones, computers and other electronic devices, vehicles, and tools, and failed to indemnify them
for these business expenses. Defendant presented evidence that it has supplied its employees with
tools, equipment, and other supplies and had an expense reimbursement policy. As such, there is
a risk that the Court may consider Plaintiff’s claims to be individual in nature and unfit for class
wide resolution.

34. Risks Associated with the Statutory “Wage Statement” Penalty Claims.

Plaintiff also asserts claims for wage statement violations, untimely wage violations, and PAGA

penalties. Under Labor Code section 226, wage statements must include various information,
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including the applicable rates of pay, corresponding hours worked, and gross pay. Here,
Plaintiff’s wage statement claim has the same underlying risks as the above claims, as it is
derivative of them. On their face, the wage statements issued by Defendant comply with the
requirements of Labor Code section 226.

35. Risks Associated with the Statutory “Waiting time” Penalty Claims. Without

proof of willful behavior, Plaintiff will be unable to recover these penalties.

36.  Risks Associated With the PAGA Claim. Regarding PAGA, a court has

discretion to award a lesser amount than the maximum penalty. Lab. Code § 2699(e)(2); Thurman
v. Bayshore Transit Management, Inc. (2012) 203 Cal.App.4th 1112, 1135 (reducing PAGA
award). As set forth above, Defendant has posed valid defenses to the Labor Code claims
underlying Plaintiff’s PAGA allegations. Thus, the PAGA claims likewise face significant
uncertainty. There is a risk that the Court would consider the maximum civil penalty available to
be confiscatory. Moreover, the current COVID-19 pandemic could motivate the Court to further
reduce the penalty award to avoid what it may consider a confiscatory taking.

37.  This uncertainty increases Plaintiff’s risk of pursuing the PAGA claims and
required a significant discount for settlement purposes. For mediation purposes, Plaintiff’s
counsel estimated a maximum exposure of approximately $1,753,400.00 in civil penalties. This
estimate did not take into account any of the risks discussed above and assumed a violation for
every single pay period. /d. Plaintiff’s counsel also assessed multiple penalties for the same pay
period for the same alleged violations of different Labor Code provisions and derivative
violations. Although two federal district court decisions held that “stacking” PAGA penalties in
this fashion may be appropriate to determine the amount in controversy for purposes of removal
jurisdiction, Plaintiff’s counsel is not aware of any California state courts awarding plaintiffs
multiple PAGA penalties for the same violation for the same pay period under different Labor
Code provisions. This may be because the PAGA does not provide for what many employers
characterize as claim splitting and not merely stacking.

38. I am aware of only two significant awards under the PAGA in a contested

proceeding, both issued by federal district courts.> PAGA penalty awards are often small even

2 In Bernstein v. Virgin Am., Inc, (N.D. Cal. 2022) 2022 WL 17994018, the court awarded civil
penalties under the PAGA of $12,277,500.00 where total adjusted damages were

$18,695,692.58. In this regard, the district court stated,
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for egregious, intentional violations of the Labor Code.’

39. For instance, on October 24, 2017, the Los Angeles Superior Court awarded a
prevailing PAGA plaintiff, represented by very experienced counsel, civil penalties totaling only
$50.00. Shields v. Security Paving Company, Inc., LA Superior Court case no. BC492828.
Further, in Carrington v. Starbucks Corp., 30 Cal.App.5th 504, 529 (2018), the Court of Appeal
affirmed judgment which provided for a PAGA penalty of only $5 per pay period for the
defendant’s meal period violations. A similar result could occur here.

40.  Risks Associated With A Pick-Up Stix Campaign. An employer enjoys the

right to settle a putative class member’s disputed wage claims individually, without the consent
or involvement of class counsel. See Chindarah v. Pick Up Stix, Inc. 171 Cal. App. 4™ 796 (2009).

As discussed above, Defendant may launch a “pick off” settlement campaign to pursue individual

The plain language of PAGA provides that “a court may award a lesser amount than the
maximum civil penalty amount specified by this part if, based on the facts and
circumstances of the particular case, to do otherwise would result in an award that is
unjust, arbitrary and oppressive, or confiscatory.” Cal. Lab. Code s 2699(e)(2) (emphasis
added). The relationship between the amount of total damages and the amount of
maximum PAGA penalties is certainly a “circumstance” of the case under the term's
ordinary meaning. The weight given to that circumstance is greater in this case because
Plaintiffs' PAGA penalties are based on PAGA claims that are all derivative of Plaintiffs'
individual claims except for one. As a general matter, it would be excessively punitive
for the penalty imposed as a consequence of a discrete injury or set of injuries to exceed
the damages caused by that injury or set of injuries.

Id., ftnt. 9. The district court further stated, “Virgin “has not presented any evidence that the full
penalty would be excessive in relation to its ability to pay,” the weight of this factor is lessened.”
Id.

In Robert Magadia v. Wal-Mart Assocs. (N.D. Cal. 2019) 384 F. Supp. 3d. 1058, the court
awarded approximately $102 million in damages, primarily based on the Defendant’s failures to
comply with the requirements of California Labor Code section 226.

31In 2012, 1 tried Ghrdilyan v. RJ Financial, Inc., Los Angeles Superior Court case number
BC430633. In Ghrdilyan, the employer underpaid commission overtime wages. A true and
correct copy of the complaint is attached as Exhibit 7. The plaintiff sought in excess of $9 million
in civil penalties under the PAGA. After a bench trial, the Honorable Judge Ronald M. Sohigian
awarded approximately $325,000 in civil penalties under the PAGA. A true and correct copy of
the statement of decision is attached as Exhibit 8, 19:8-20:19. Also, on October 24, 2017, the
Los Angeles Superior Court awarded a prevailing PAGA plaintiff civil, represented by very
experienced counsel, penalties totaling only $50.00. Shields v. Security Paving Company, Inc.,

LA Superior Court case no. BC492828. A similar result could occur here.
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release agreements from the Class Members, thereby potentially narrowing the size of the
Settlement Class — 158 members - until it is no longer numerous enough for class certification.
Id. Plaintiff, then, may not have sufficient number of employees to represent. This led to a
significant reduction of claim value in settlement negotiations.

41.  While the evidence gathered through Plaintiff’s discovery supports the merits of
the claims asserted in this lawsuit, Plaintiff and his counsel recognize that continued litigation
presents significant risks that support a downward departure from Defendant’s estimated liability
exposure. In view of the risks, the Settlement reflects my estimate of the total amount of damages,
monetary penalties or other relief that the Class could reasonably expect to be awarded at trial,
taking into account the likelihood of prevailing and other attendant risks. It also represents a fair,
adequate, and reasonable compromise amount for these claims and warrants preliminary
approval. Id., Torrisi v. Tucson Elec. Power Co. (9th Cir. 1993) 8 F.3d 1370, 1376 (the financial
condition of defendant predominated in assessing the reasonableness of settlement); Spann v.
J.C. Penney Corp. (C.D. Cal. 2016) 211 F. Supp. 3d 1244, 1256 (uncertainty concerning
defendant’s financial stability “strongly supports the reasonableness of the settlement”); See
Laguna v. Coverall N. Am., Inc., Case No. 12-55479 (9th Cir. June 3, 2014) 2014 WL 2465049,
* 3.

Allocation of the PAGA Payment

42. The settlement of PAGA penalties in the sum of $4,000.00, of which 75%
($3,000.00) will be paid to the LWDA and 25% ($1,000.00) will be distributed to the Class, is
reasonable and appropriate under the circumstances. The Parties negotiated a good faith amount
for PAGA penalties to be paid to the LWDA and to the Class. The portion to be paid to the
LWDA was not the result of self-interest at the expense of other Class Members.

Attorneys’ Fees and Costs

43. | intend to request Class Counsel Attorneys’ Fees of $83,333.00 (one-third of the
GSA) and Class Counsel’s litigation costs incurred in prosecuting this Action, which | currently
estimate to be approximately $9,003.24 and will be no more than $15,000.00 at the conclusion
of matters related to the Settlement. In view of my efforts and risks in pursuing this case these
amounts are well within the range of reasonableness and thus warrant this Court’s preliminary
approval. In addition, based on my experience in wage and hour class action matters, fee awards

of approximately one-third of the settlement fund are routinely approved as reasonable. I have

17

Crumpler v. Westco Equities, Inc. dba Westco Property Declaration of David G. Spivak ISO of Plaintiff
Management, et al. Dean Crumpler’s Motion for Preliminary Approval
of Class Action Settlement

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7h

324



10

11

12

13

14

15

16

17

18

19

20

21

= 22
W -
SPIVAK LAW?24

Employee Rights Attorneys

Mail: 25

8605 Santa Monica Bl
PMB 42554
West Hollywood, CA 90069 26
(213) 725-9094 Tel
(213) 634-2485 Fax
SpivakLaw.com
27
Office:
1801 Century Park East

25th Fl 28

Los Angeles, CA 90067

been awarded attorneys’ fees equaling approximately one-third of the fund in several recent wage
and hour class actions, including: Alvarez v. Gary Grace Enterprises, LP, Marin County Superior
Court, Case No. CIV1002553 (one-third of fund); Calderon v. Greatcall, Inc., San Diego
Superior Court, Case No. 37-2010-00093743-CU-OE-CTL (one-third of fund); Butler v.
Lexxiom, Inc., San Bernardino County Superior Court, Case No. CIVRS1001579 (one-third of
fund); Perez v. Southwest Dealer Services, Inc., Los Angeles County Superior Court, Case No.
BC439253 (one-third of fund); O'Brien v. Optima Network Services, Inc., San Bernardino
County Superior Court, Case No. CIVRS1107056 (one-third of fund); Noyd v. The Cristcat
Group, et al., Los Angeles County Superior Court, Case No. BC439558 (one-third of fund);
Huynh v. Carefusion Resources, LLC, et al, San Diego Sup.Ct., Case No. 37-2009-00103277-
CU-OE-CTL (one-third of fund); Cunningham v. DPI Specialty Foods West, Inc., Los Angeles
Sup.Ct., Case No. BC465017 (one-third of fund); Stucker v. L'Oreal USA S/D, Inc., Los Angeles
Sup. Ct., Case No. BC456080 (one-third of fund); Valdez v. Healthcare Services Group, Inc.,
Los Angeles Sup.Ct., Case No. BC462917 (one-third of fund); Hernandez, et al v. HSBC, U.S.
District Court, Central District of California, Case No. 10-CV-4753 (one-third of fund);
Sandoval, et al. v. Thrifty Payless, Inc., et al. Los Angeles Sup.Ct., Case No. BC431249 (one-
third of fund); Alafa v. Custom Built Personal Training, Inc., Tulare County Superior Court, Case
No. VCU-245496 (one-third of fund); Nardone v. Sequoia Beverage Company, LP, Tulare
Sup.Ct., Case No. VCU-248370 (one-third of fund); Rosen v. Image Transfer, Los Angeles
Sup.Ct., Case No. BC511702 (one-third of fund); Tucker v. Maly's West, Inc., Los Angeles
Sup.Ct., Case No. BC483920 (one-third of fund); King v. Build.com, Butte Sup.Ct., Case No.
159985 (one-third of fund); Clifford v. Anderson Hay & Grain, Los Angeles Sup.Ct., Case No.
BC517625 (one-third of fund); Nichols, et al. v. Vitamin Shoppe, Contra Costa Sup.Ct., Case No.
CIVMSCI13-01136 (one-third of fund); Clarke v. Insight Global, U.S. District Court, Southern
District of California, Case No. 13-CV-0357 (one-third of fund); Fischer, et al. v. National
Distribution Centers LP, et al., Riverside Sup.Ct., Case No. RIC1114952 (one-third of fund);
Shaw, et al. v. Interthinx, Inc., United States District Court for the District of Colorado, Case No.
13-CV-01229-REB-BNB (one-third of fund); Ogbuehi v. Comcast of California/ Colorado/
Florida/ Oregon, Inc., United States District Court, Eastern District of California, Case No.
EDCV13-00672-KJM-KJN (one-third of fund); Lynch, et al. v. American Guard Services, Los
Angeles Superior Court, Case No. BC462681 (one-third of fund); Volney-Parris v. Southern
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California Edison Company, Los Angeles Superior Court, Case No. BC493038 (one-third of
fund); Hidalgo, et al. v. Sun Hill, Los Angeles Superior Court, Case No. BC480808 (one-third
of fund); Martin, et al. v. Aukeman Dairy, et al., Kern Superior Court, Case No. S-1500-CV-
282679 (one-third of fund); Linder, et al. v. Warehouse Services, Inc., San Bernardino Superior
Court, Case No. CIVDS1500146 (one-third of fund).

44. The amount of fees and costs requested are commensurate with (1) the risk Class
Counsel took in bringing the case, (2) the extensive time, effort and expense dedicated to the
case, (3) the skill and determination Class Counsel has shown, (4) the results Class Counsel
achieved, (5) the value of the Class Counsel achieved for the class, and (6) the other cases Class
Counsel turned down to devote time to this matter. Class Counsel also interviewed and obtained
information from putative class members, met and conferred with Defendant’s counsel on
numerous occasions, reviewed and analyzed hundreds of pages of data and documents provided
by Defendant and obtained through other sources, researched applicable law, and estimates of
“damages” for purposes of settlement discussions, among other tasks.

45.  Class Counsel have borne all the risks and costs of litigation and will receive no
compensation until recovery is obtained. Class Counsel are well-experienced in wage-and-hour
class action litigation and used that experience to obtain a fair result for the Class. Considering
the amount of the attorney fees requested, the work performed, and the risks incurred, the
requested fees and costs are reasonable and should be awarded.

Class Representative Service Payment

46. The Settlement provides that Plaintiff may seek a Class Representative Service
Payment of $15,000.00. This amount is entirely reasonable given Plaintiff’s efforts in this Action
and the risks he undertook on behalf of Class Members. Here, Plaintiff has devoted many hours
advancing the interests of the Settlement Class. Plaintiff has done this by, among other things,
retaining experienced counsel, providing them with information about his work history with
Defendant and Defendant’s policies and practices with respect to the wage and hour claims at
issue, assisting counsel in identifying witnesses, traveling to and participating in mediation, and
being actively involved in the settlement process to ensure a fair result for the Settlement Class
as a whole. In doing this, Plaintiff has been exposed to significant risks, including the risk of an
order to pay Defendant’s attorneys’ fees and costs if this action had been unsuccessful (See Labor
Code §§ 218.5-218.6). The efforts and risks that Plaintiff undertook on behalf of the Settlement
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Class shows that the proposed Class Representative Service Payment is fair, adequate, and
reasonable, and thus warrant preliminary approval.
Individual Class Payment

47. The Individual Class Payment will be paid to each Class Member based on his or
her eligible Work Weeks compared to the total Work Weeks. Settlement 9 3. Because this method
compensates Class Members based on the extent of their potential injuries, in that Class Members
who worked for Defendant longer would have been subject to more alleged violations, it is fair,
adequate, and reasonable.

Notice By First Class U.S. Mail Only (No Email)

48. The Settlement requires distribution of the Notice by First Class U.S. mail only.
Settlement, 4 4.4.1. Although there are current employee Class Members, it is uncertain whether
Defendant’s records of their contact information include email addresses and Class Members,
who perform all of their work away from a desk, are not in a position to check their emails. As
such, notice by mail alone is fair, adequate, and reasonable. The Notice Packet (attached as
Exhibits A, B, and C to the Settlement) provides Class Members with all pertinent information
that they need to fully evaluate their options and exercise their rights under the Settlement.
Specifically, it clearly and concisely explains, among other things: (1) what the Settlement is
about; (2) who is a Settlement Class Member; (3) how Class Counsel will be paid; (4) how to
submit an exclusion request not to be bound by the Settlement; (5) how to object to the
Settlement; (6) how the Settlement will be allocated; (7) how payments to Class Members will
be calculated; (8) how the disputes will be resolved; and (9) the estimated Individual Settlement
Payment for each Class Member. Additionally, the Notice will include the number of Eligible
Workweeks a Class Member had during the Class Period. Accordingly, the Notice should be
approved because it describes the Settlement with sufficient clarity and specificity to explain to
Class Members what this action is about, their rights under the Settlement, and how to exercise
those rights. As such, the parties’ proposed Notice fully complies with California Rules of Court
3.766(d) and 3.769(f) and will allow Class Members to make informed responses to the proposed
settlement.

/17
/17
/17
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SPIVAK LAW?24

Employee Rights Attorneys

Mail: 25

8605 Santa Monica Bl
PMB 42554
West Hollywood, CA 90069 26
(213) 725-9094 Tel
(213) 634-2485 Fax
SpivakLaw.com
27
Office:
1801 Century Park East

25th Fl 28

Los Angeles, CA 90067

Settlement Administration Duties

49. The duties of the Settlement Administrator are spelled out in section 8 of the
Settlement and in the bid provided by Simpluris, Inc. a true and correct copy of which is attached
hereto as Exhibit 9.

Settlement Administration Costs

50. With regard to the settlement administration costs provision, it is reasonable.
Before agreeing to Simpluris, Inc. the Parties sought and reviewed bids from other reputable
third-party administrators: (A) CPT Group, Inc. = $10,000.00; (B) Simpluris, Inc. = $6,000.00;
and C) ILYM Group, Inc. = $9,790.00. A true and correct copy of the bid from CPT Group, Inc.
is attached hereto as Exhibit 10. A true and correct copy of the bid from ILYM Group, Inc. is
attached hereto as Exhibit 11. The bid provided by Simpluris, Inc. was comparable and less that
the other ones. Thus, settlement administration costs provision should be given preliminary
approval.

Notice of Settlement to the LWDA

51.  Pursuant to Labor Code § 2699(1)(2), Plaintiff submitted a copy of the Settlement
with the Labor and Workforce Development Agency (“LWDA”) at the same time Plaintiff’s
Motion is being filed with the Court. A true and correct copy of Plaintiff’s submission with the
LWDA and a confirmation email is attached hereto as Exhibit 12.

I declare under the penalty of perjury of the laws of the State of California that the
foregoing is true and correct to the best of my knowledge.

Executed on Tuesday, February 21, 2023 at Los Angeles, California.

bt ek

DAVID SPIVAK,
Declarant
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DAVID G. SPIVAK (SBN 179684)
david@spivaklaw.com

CAROLINE TAHMASSIAN (SBN 285680)
caroline@spivaklaw.com

THE SPIVAK LAW FIRM

8605 Santa Monica Boulevard

PMB 42554

West Hollywood, CA 90069

Telephone:  (213) 725-9094

Facsimile: (213) 634-2485

Attorneys for Plaintiff{(s),

DEAN CRUMPLER, and all others similarly situated

(Additional attorneys for parties on following page)

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF FRESNO

(UNLIMITED JURISDICTION)

DEAN CRUMPLER, on behalf of himself and all
others similarly situated, and as an “aggrieved
employee” on behalf of other “aggrieved
employees” under the Labor Code Private
Attorneys General Act of 2004,

Plaintiff(s),
Vs.

WESTCO EQUITIES, INC. DBA WESTCO
PROPERTY MANAGEMENT, a California
corporation; and DOES 1-50, inclusive,

Defendant(s).

1

Case No. 21CECG02993

CLASS ACTION AND PAGA
SETTLEMENT AGREEMENT AND
CLASS NOTICE

Action filed:  October 07, 2021
Dept.: 502, The Honorable
Rosemary T. McGuire
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ADDITIONAL ATTORNEYS FOR PLAINTIFFE(S)

WALTER L. HAINES (SBN 71075)
walter@uelglaw.com

UNITED EMPLOYEES LAW GROUP

4276 Katella Avenue

Suite 301

Los Alamitos, CA 90720

Telephone:  (562) 256-1047

Facsimile: (562) 256-1006

Attorneys for Plaintiff{(s),
DEAN CRUMPLER, and all others similarly situated

ATTORNEYS FOR DEFENDANT(S)

IAN B. WIELAND (SBN 285721)
1an@sw2law.com

AMANDA K. MILLER (SBN 298680)
amanda@sw2lw.com

SAGASER, WATKINS & WIELAND PC

5260 N. Palm Avenue

Suite 400

Fresno CA 93704

Telephone:  (559) 421-7000 Work

Facsimile: (559) 473-1483

Attorneys for Defendant(s),
WESTCO EQUITIES, INC. DBA WESTCO PROPERTY MANAGEMENT
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This Class Action and PAGA Settlement Agreement (“Agreement”) is made by and
between plaintiff Dean Crumpler (“Plaintiff”) and defendant Westco Equities, Inc. dba Westco
Property Management (“Westco Equities, Inc. dba Westco Property Management”). The

Agreement refers to Plaintiff and Defendant collectively as “Parties,” or individually as “Party.”

1. DEFINITIONS.

1.1.  “Action” means the Plaintiff’s lawsuit alleging wage and hour violations against
Westco Equities, Inc. dba Westco Property Management captioned “Dean Crumpler, on behalf
of himself, and all others similarly situated, and as an ‘aggrieved employee’ on behalf of other
‘aggrieved employees’ under the Labor Code Private Attorneys General Act of 2004, Plaintiff{s),
vs. Westco Equities, Inc. dba Westco Property Management, a California corporation; and DOES
1 through 50, inclusive, Defendant(s),” Case No. 21CECG02993 initiated on October 07, 2021
and pending in Superior Court of the State of California, County of Fresno.

1.2.  “Administrator” means Simpluris, Inc., the neutral entity the Parties have agreed
to appoint to administer the Settlement.

1.3, “Administration Expenses Payment” means the amount the Administrator will be
paid from the Gross Settlement Amount to reimburse its reasonable fees and expenses in
accordance with the Administrator’s “not to exceed” bid submitted to the Court in connection
with Preliminary Approval of the Settlement.

1.4. “Aggrieved Employee” means a person employed by Defendant in California and
classified as hourly, non-exempt who worked for Defendant during the PAGA Period.

1.5. “Class” means all persons employed by Defendant in California and classified as
hourly, non-exempt who worked for Defendant during the Class Period.

1.6.  “Class Counsel” means David G. Spivak of The Spivak Law Firm and Walter L.
Haines of United Employees Law Group.

1.7.  “Class Counsel Fees Payment” and “Class Counsel Litigation Expenses Payment”
mean the amounts allocated to Class Counsel for reimbursement of reasonable attorneys’ fees and
expenses, respectively, incurred to prosecute the Action.

1.8.  “Class Data” means Class Member identifying information in Defendant’s
possession including the Class Member’s name, last-known mailing address, Social Security

number, and number of Class Period Work Weeks and PAGA Pay Periods.
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1.9.  “Class Member” or “Settlement Class Member” means a member of the Class, as
either a Participating Class Member or Non-Participating Class Member (including a Non-
Participating Class Member who qualifies as an Aggrieved Employee).

1.10. “Class Member Address Search” means the Administrator’s investigation and
search for current Class Member mailing addresses using all reasonably available sources,
methods and means including, but not limited to, the National Change of Address database, skip
traces, and direct contact by the Administrator with Class Members.

1.11. “Class Notice” means the COURT APPROVED NOTICE OF CLASS ACTION
SETTLEMENT AND HEARING DATE FOR FINAL COURT APPROVAL, to be mailed to
Class Members in English with a Spanish translation in the form, without material variation,
attached as Exhibit A and incorporated by reference into this Agreement.

1.12.  “Class Period” means the period from October 07, 2017 to September 17, 2022.

1.13. “Class Representative” means the named Plaintiff in the operative complaint in the
Action seeking Court approval to serve as a Class Representative.

1.14. “Class Representative Service Payment” means the payment to the Class
Representative for initiating the Action and providing services in support of the Action.

1.15. “Court” means the Superior Court of California, County of Fresno.

1.16. “Defendant” means named Defendant Westco Equities, Inc. dba Westco Property
Management.

1.17. “Defense Counsel” means lan B. Wieland and Amanda K. Miller of Sagaser,
Watkins & Wieland PC.

1.18. “Effective Date” means the date by when both of the following have occurred: (a)
the Court enters a Judgment on its Order Granting Final Approval of the Settlement; and (b) the
Judgment is final. The Judgment is final as of the latest of the following occurrences: (a) if no
Participating Class Member objects to the Settlement, the day the Court enters Judgment; (b) if
one or more Participating Class Members objects to the Settlement, the day after the deadline for
filing a notice of appeal from the Judgment; or if a timely appeal from the Judgment is filed, the
day after the appellate court affirms the Judgment and issues a remittitur.

1.19. “Final Approval” means the Court’s order granting final approval of the

Settlement.
/1]
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1.20. “Final Approval Hearing” means the Court’s hearing on the Motion for Final
Approval of the Settlement.

1.21. “Final Judgment” means the Judgment Entered by the Court upon Granting Final
Approval of the Settlement.

1.22. “Gross Settlement Amount” means $250,000.00 which is the total amount
Defendant agrees to pay under the Settlement except as provided in Paragraph 9 below. The Gross
Settlement Amount will be used to pay Individual Class Payments, Individual PAGA Payments,
the LWDA PAGA Payment, Class Counsel Fees, Class Counsel Expenses, Class Representative
Service Payment and the Administrator’s Expenses.

1.23.  “Individual Class Payment” means the Participating Class Member’s pro rata
share of the Net Settlement Amount calculated according to the number of Work Weeks worked
during the Class Period.

1.24. “Individual PAGA Payment” means the Aggrieved Employee’s pro rata share of
25% of the PAGA Penalties calculated according to the number of Work Weeks worked during
the PAGA Period.

1.25. “Judgment” means the judgment entered by the Court based upon the Final
Approval.

1.26. “LWDA” means the California Labor and Workforce Development Agency, the
agency entitled, under Labor Code section 2699, subd. (i).

1.27. “LWDA PAGA Payment” means the 75% of the PAGA Penalties paid to the
LWDA under Labor Code section 2699, subd. (1).

1.28.  “Net Settlement Amount” means the Gross Settlement Amount, less the following
payments in the amounts approved by the Court: Individual PAGA Payments, the LWDA PAGA
Payment, Class Representative Service Payment, Class Counsel Fees Payment, Class Counsel
Litigation Expenses Payment, and the Administration Expenses Payment. The remainder is to be
paid to Participating Class Members as Individual Class Payments.

1.29. “Non-Participating Class Member” means any Class Member who opts out of the
Settlement by sending the Administrator a valid and timely Request for Exclusion.

1.30. “PAGA Pay Period” means any Pay Period during which an Aggrieved Employee
worked for Defendant for at least one day during the PAGA Period.

/11
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1.31. “PAGA Period” means the period from August 17, 2020 to September 17, 2022.

1.32. “PAGA” means the Private Attorneys General Act (Labor Code §§ 2698. et seq.).

1.33. “PAGA Notice” means Plaintiff’s August 17, 2021 letter to Defendant and the
LWDA providing notice pursuant to Labor Code section 2699.3, subd.(a).

1.34. “PAGA Penalties” means the total amount of PAGA civil penalties to be paid from
the Gross Settlement Amount, allocated 25% to the Aggrieved Employees ($1,000.00) and the
75% to LWDA ($3,000.00) in settlement of PAGA claims.

1.35. “Participating Class Member” means a Class Member who does not submit a valid
and timely Request for Exclusion from the Settlement.

1.36. “Plaintiff” means Dean Crumpler, the named plaintiff in the Action.

1.37. “Preliminary Approval” means the Court’s Order Granting Preliminary Approval
of the Settlement.

1.38.  “Preliminary Approval Order” means the proposed Order Granting Preliminary
Approval and Approval of PAGA Settlement.

1.39. “Released Class Claims” means the claims being released as described in
Paragraph 6.2 below.

1.40. “Released PAGA Claims” means the claims being released as described in
Paragraph 6.2 below.

1.41. “Released Parties” means: Defendant and each of its former and present directors,
officers, shareholders, owners, members, attorneys, insurers, predecessors, successors, assigns
subsidiaries, and affiliates. Released Parties as referenced herein and as released in this Settlement
are Defendant and any of its present and former parent companies, subsidiaries, divisions,
concepts, related or affiliated companies and its shareholders, officers, directors, employees,
agents, attorneys, insurers, successors and assigns, and any individual or entity that could be liable
for any of the Released Claims, and Defendant’s counsel of record in the Action.

1.42. “Request for Exclusion” means a Class Member’s submission of a written request
to be excluded from the Class Settlement signed by the Class Member.

1.43. “Response Deadline” means 60 days after the Administrator mails Notice to Class
Members and Aggrieved Employees, and shall be the last date on which Class Members may: (a)
fax, email, or mail Requests for Exclusion from the Settlement, or (b) fax, email, or mail his or

her Objection to the Settlement. Class Members to whom Notice Packets are resent after having
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been returned undeliverable to the Administrator shall have an additional 14 calendar days beyond
the Response Deadline has expired.

1.44. “Settlement” means the disposition of the Action effected by this Agreement and
the Judgment.

1.45. “Workweek” means any week during which a Class Member worked for

Defendant for at least one day, during the Class Period.

2. RECITALS.

2.1. On October 07, 2021, Plaintiff commenced this Action by filing a Complaint
alleging causes of action against Defendant for failure to pay wages, failure to provide meal
periods, failure to authorize and permit rest periods, failure to indemnify for business expenses,
failure to issue proper wage statements, failure to timely pay wages, failure to maintain required
payroll records, and related claims. On October 21, 2021, Plaintiff filed a First Amended
Complaint alleging causes of action against Defendant for failure to pay wages, failure to provide
meal periods, failure to authorize and permit rest periods, failure to indemnify for business
expenses, failure to issue proper wage statements, failure to timely pay wages, failure to maintain
required payroll records, and related allegations. The First Amended Complaint is the operative
complaint in the Action (the “Operative Complaint.”) Defendant denies the allegations in the
Operative Complaint, denies any failure to comply with the laws identified in in the Operative
Complaint and denies any and all liability for the causes of action alleged.

2.2. Pursuant to Labor Code section 2699.3, subd.(a), Plaintiff gave timely written
notice to Defendant and the LWDA by sending the PAGA Notice.

2.3. On July 19, 2022, the Parties participated in an all-day mediation presided over
by Scott Radovich which led to this Agreement to settle the Action (describe alternative means of
negotiation.

2.4. Prior to mediation O negotiating the Settlement, Plaintiff obtained, through
informal discovery, the number of comparable employees, the number of workweeks, the number
of pay periods, average rates of pay, sample time records, sample payroll records, written policies,
and related information. Plaintiff’s investigation was sufficient to satisfy the criteria for court
approval set forth in Dunk v. Foot Locker Retail, Inc. (1996) 48 Cal.App.4™ 1794, 1801 and Kullar
v. Foot Locker Retail, Inc. (2008) 168 Cal.App.4™ 116, 129-130 (“Dunk/Kullar”).
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2.5. The Court has not granted class certification.
2.6. The Parties, Class Counsel and Defense Counsel represent that they are not aware
of any other pending matter or action asserting claims that will be extinguished or affected by the

Settlement.

3. MONETARY TERMS.

3.1. Gross Settlement Amount. Except as otherwise provided by Paragraph 9 below,

Defendant promises to pay $250,000.00 and no more as the Gross Settlement Amount and to
separately pay any and all employer payroll taxes owed on the Wage Portions of the Individual
Class Payments. Defendant has no obligation to pay the Gross Settlement Amount (or any payroll
taxes) prior to the deadline stated in Paragraph 6.1 of this Agreement. The Administrator will
disburse the entire Gross Settlement Amount without asking or requiring Participating Class
Members or Aggrieved Employees to submit any claim as a condition of payment. None of the
Gross Settlement Amount will revert to Defendant.

3.2 Payments from the Gross Settlement Amount. The Administrator will make and

deduct the following payments from the Gross Settlement Amount, in the amounts specified by
the Court in the Final Approval:

3.2.1. To Plaintiff: Class Representative Service Payment to the Class
Representative of not more than $15,000.00 (in addition to any Individual Class Payment and any
Individual PAGA Payment the Class Representative is entitled to receive as a Participating Class
Member). Defendant will not oppose Plaintiff’s request for a Class Representative Service
Payment that does not exceed this amount. As part of the motion for Class Counsel Fees Payment
and Class Litigation Expenses Payment, Plaintiff will seek Court approval for any Class
Representative Service Payments no later than 16 court days prior to the Final Approval Hearing.
If the Court approves a Class Representative Service Payment less than the amount requested, the
Administrator will retain the remainder in the Net Settlement Amount. The Administrator will
pay the Class Representative Service Payment using IRS Form 1099. Plaintiff assumes full
responsibility and liability for employee taxes owed on the Class Representative Service Payment.

3.2.2. To Class Counsel: A Class Counsel Fees Payment of not more than

33.33%, which is currently estimated to be $83,333.00 and a Class Counsel Litigation Expenses

Payment of not more than $15,000.00. Defendant will not oppose requests for these payments
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provided that do not exceed these amounts. Plaintiff and/or Class Counsel will file a motion for
Class Counsel Fees Payment and Class Litigation Expenses Payment no later than 16 court days
prior to the Final Approval Hearing. If the Court approves a Class Counsel Fees Payment and/or
a Class Counsel Litigation Expenses Payment less than the amounts requested, the Administrator
will allocate the remainder to the Net Settlement Amount. Released Parties shall have no liability
to Class Counsel or any other Plaintiff’s Counsel arising from any claim to any portion any Class
Counsel Fee Payment and/or Class Counsel Litigation Expenses Payment. The Administrator
will pay the Class Counsel Fees Payment and Class Counsel Expenses Payment using one or more
IRS 1099 Forms. Class Counsel assumes full responsibility and liability for taxes owed on the
Class Counsel Fees Payment and the Class Counsel Litigation Expenses Payment and holds
Defendant harmless, and indemnifies Defendant, from any dispute or controversy regarding any
division or sharing of any of these Payments.

3.2.3. To the Administrator: An Administrator Expenses Payment not to exceed

$10,000.00 except for a showing of good cause and as approved by the Court. To the extent the
Administration Expenses are less or the Court approves payment less than $10,000.00, the
Administrator will retain the remainder in the Net Settlement Amount.

3.2.4. To Each Participating Class Member: An Individual Class Payment

calculated by (a) dividing the Net Settlement Amount by the total number of Work Weeks worked
by all Participating Class Members during the Class Period and (b) multiplying the result by each
Participating Class Member’s Work Weeks.

3.2.4.1. Tax Allocation of Individual Class Payments. 20.00% of

each Participating Class Member’s Individual Class Payment will be allocated to settlement of
wage claims (the “Wage Portion”). The Wage Portions are subject to tax withholding and will be
reported on an IRS W-2 Form. The 80.00% of each Participating Class Member’s Individual
Class Payment will be allocated to settlement of claims for interest and penalties (the “Non-Wage
Portion). The Non-Wage Portions are not subject to wage withholdings and will be reported on
IRS 1099 Forms. Participating Class Members assume full responsibility and liability for any
employee taxes owed on their Individual Class Payment.

3.2.4.2. Effect of Non-Participating Class Members on Calculation

of Individual Class Payments. Non-Participating Class Members will not receive any Individual

Class Payments. The Administrator will retain amounts equal to their Individual Class Payments
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in the Net Settlement Amount for distribution to Participating Class Members on a pro rata basis.

3.2.5. To the LWDA and Aggrieved Employees: PAGA Penalties in the
amount of $4,000.00 to be paid from the Gross Settlement Amount, with 75% ($3,000.00)
allocated to the LWDA PAGA Payment and 25% ($1,000.00) allocated to the Individual PAGA

Payments.

3.2.5.1. The Administrator will calculate each Individual PAGA Payment
by (a) dividing the amount of the Aggrieved Employees’ 25% share of PAGA Penalties $1,000.00
by the total number of PAGA Period Pay Periods worked by all Aggrieved Employees during the
PAGA Period and (b) multiplying the result by each Aggrieved Employee’s PAGA Period Pay
Periods. Aggrieved Employees assume full responsibility and liability for any taxes owed on their
Individual PAGA Payment.

3.2.5.2. If the Court approves PAGA Penalties of less than the amount
requested, the Administrator will allocate the remainder to the Net Settlement Amount. The

Administrator will report the Individual PAGA Payments on IRS 1099 Forms.

4. SETTLEMENT FUNDING AND PAYMENTS.

4.1. Class Work Weeks and Aggrieved Employee Pay Periods. Based on a review of

its records to date, Defendant estimates there are 158 Class Members who collectively worked a
total of 17,545 Work Weeks, and 96 of Aggrieved Employees who worked a total 3,474 of PAGA
Pay Periods.

4.2. Class Data. Not later than 20 days after the Court grants Preliminary Approval
of the Settlement, Defendant will simultaneously deliver the Class Data to the Administrator, in
the form of a Microsoft Excel spreadsheet. To protect Class Members’ privacy rights, the
Administrator must maintain the Class Data in confidence, use the Class Data only for purposes
of this Settlement and for no other purpose, and restrict access to the Class Data to Administrator
employees who need access to the Class Data to effect and perform under this Agreement.
Defendant has a continuing duty to immediately notify Class Counsel if it discovers that the Class
Data omitted class member identifying information and to provide corrected or updated Class
Data as soon as reasonably feasible. Without any extension of the deadline by which Defendant
must send the Class Data to the Administrator, the Parties and their counsel will expeditiously use

best efforts, in good faith, to reconstruct or otherwise resolve any issues related to missing or
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omitted Class Data.
4.3. Funding of Gross Settlement Amount. Defendant shall fully fund the Gross

Settlement Amount, and also fund the amounts necessary to fully pay Defendant’s share of payroll
taxes by transmitting the funds to the Administrator no later than 21 days after the Effective Date.
4.4, Payments from the Gross Settlement Amount. Within 14 days after Defendant

funds the Gross Settlement Amount, the Administrator will mail checks for all Individual Class
Payments, all Individual PAGA Payments, the LWDA PAGA Payment, the Administration
Expenses Payment, the Class Counsel Fees Payment, the Class Counsel Litigation Expenses
Payment, and the Class Representative Service Payment. Disbursement of the Class Counsel Fees
Payment, the Class Counsel Litigation Expenses Payment and the Class Representative Service
Payment shall not precede disbursement of Individual Class Payments and Individual PAGA
Payments.

4.4.1. The Administrator will issue checks for the Individual Class Payments
and/or Individual PAGA Payments and send them to the Class Members via First Class U.S. Mail,
postage prepaid. The face of each check shall prominently state the date (not less than 180 days
after the date of mailing) when the check will be voided. The Administrator will cancel all checks
not cashed by the void date. The Administrator will send checks for Individual Settlement
Payments to all Participating Class Members (including those for whom Class Notice was
returned undelivered). The Administrator will send checks for Individual PAGA Payments to all
Aggrieved Employees including Non-Participating Class Members who qualify as Aggrieved
Employees (including those for whom Class Notice was returned undelivered). The
Administrator may send Participating Class Members a single check combining the Individual
Class Payment and the Individual PAGA Payment. Before mailing any checks, the Administrator
must update the recipients’ mailing addresses using the National Change of Address Database.

4.4.2. The Administrator must conduct a Class Member Address Search for all
other Class Members whose checks are retuned undelivered without USPS forwarding address.
Within 7 days of receiving a returned check the Administrator must re-mail checks to the USPS
forwarding address provided or to an address ascertained through the Class Member Address
Search. The Administrator need not take further steps to deliver checks to Class Members whose
re-mailed checks are returned as undelivered. The Administrator shall promptly send a

replacement check to any Class Member whose original check was lost or misplaced, requested
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by the Class Member prior to the void date.

4.43. For any Class Member whose Individual Class Payment check or
Individual PAGA Payment check is uncashed and cancelled after the void date, the Administrator
shall transmit the funds represented by such checks to the California Controller’s Unclaimed
Property Fund in the name of the Class Member thereby leaving no “unpaid residue” subject to
the requirements of California Code of Civil Procedure Section 384, subd. (b).

4.4.4. The payment of Individual Class Payments and Individual PAGA
Payments shall not obligate Defendant to confer any additional benefits or make any additional
payments to Class Members (such as 401(k) contributions or bonuses) beyond those specified in
this Agreement.
5. [OMITTED]
6. RELEASES OF CLAIMS. Effective on the date when Defendant fully funds the entire
Gross Settlement Amount and funds all employer payroll taxes owed on the Wage Portion of the
Individual Class Payments, Plaintiff, Class Members, and Class Counsel will release claims
against all Released Parties as follows:

6.1 Plaintiff’s Release. Plaintiff and his respective former and present spouses,

representatives, agents, attorneys, heirs, administrators, successors, and assigns generally, release
and discharge Released Parties from all claims, transactions, or occurrences that occurred during
the Class Period, including, but not limited to: (a) all claims that were, or reasonably could have
been, alleged, based on the facts contained, in the Operative Complaint and (b) all PAGA claims
that were, or reasonably could have been, alleged based on facts contained in the Operative
Complaint, Plaintiff’s PAGA Notice, or ascertained during the Action and released under 6.2,
below. (“Plaintiff’s Release.”) Plaintiff’s Release does not extend to any claims or actions to
enforce this Agreement, or to any claims for vested benefits, unemployment benefits, disability
benefits, social security benefits, workers’ compensation benefits that arose at any time, or based
on occurrences outside the Class Period. Plaintiff acknowledges that Plaintiff may discover facts
or law different from, or in addition to, the facts or law that Plaintiff now knows or believes to be
true but agrees, nonetheless, that Plaintiff’s Release shall be and remain effective in all respects,
notwithstanding such different or additional facts or Plaintiff’s discovery of them.

6.1.1 Plaintiff’s Waiver of Rights Under California Civil Code Section 1542. For

purposes of Plaintiff’s Release, Plaintiff expressly waives and relinquishes the provisions, rights,
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and benefits, if any, of section 1542 of the California Civil Code, which reads:

A general release does not extend to claims that the creditor or releasing party does
not know or suspect to exist in his or her favor at the time of executing the release,
and that if known by him or her would have materially affected his or her settlement

with the debtor or Released Party.

6.2 Release by Participating Class Members Who Are Not Agerieved Employees:

All Participating Class Members, on behalf of themselves and their respective former and present
representatives, agents, attorneys, heirs, administrators, successors, and assigns, release Released
Parties from (i) all claims that were alleged, or reasonably could have been alleged, based on the
Class Period facts stated in the Operative Complaint and ascertained in the course of the Action
including, failure to pay wages, failure to pay overtime wages, failure to provide meal periods,
failure to authorize and permit rest periods, failure to indemnify for business expenses, failure to
issue proper wage statements, failure to timely pay wages, failure to maintain required payroll
records, and related allegations. Except as set forth in Section 6.3 of this Agreement, Participating
Class Members do not release any other claims, including claims for vested benefits, wrongful
termination, violation of the Fair Employment and Housing Act, unemployment insurance,
disability, social security, workers’ compensation, or claims based on facts occurring outside the
Class Period.

6.3 Release by Non-Participating Class Members Who Are Aggrieved Employees:

All Non-Participating Class Members who are Aggrieved Employees are deemed to release, on
behalf of themselves and their respective former and present representatives, agents, attorneys,
heirs, administrators, successors, and assigns, the Released Parties from all claims for PAGA
penalties that were alleged, or reasonably could have been alleged, based on the PAGA Period
facts stated in the Operative Complaint and the PAGA Notice and ascertained in the course of the
Action including, failure to pay wages, failure to pay overtime wages, failure to provide meal
periods, failure to authorize and permit rest periods, failure to indemnify for business expenses,
failure to issue proper wage statements, failure to timely pay wages, failure to maintain required
payroll records, and related claims.

/11
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7. MOTION FOR PRELIMINARY APPROVAL. The Parties agree to jointly prepare and
file a motion for preliminary approval (“Motion for Preliminary Approval”) that complies with
the Court’s current checklist for Preliminary Approvals.

7.1 Plaintiff’s Responsibilities. Plaintiff will prepare and deliver to Defense

Counsel all documents necessary for obtaining Preliminary Approval, including: (i) a draft of the
notice, and memorandum in support, of the Motion for Preliminary Approval that includes an
analysis of the Settlement under Dunk/Kullar and a request for approval of the PAGA Settlement
under Labor Code Section 2699, subd. (f)(2)); (ii) a draft proposed Order Granting Preliminary
Approval and Approval of PAGA Settlement; (ii1) a draft proposed Class Notice; (iv) a signed
declaration from the Administrator attaching its “not to exceed” bid for administering the
Settlement and attesting to its willingness to serve; competency; operative procedures for
protecting the security of Class Data; amounts of insurance coverage for any data breach,
defalcation of funds or other misfeasance; all facts relevant to any actual or potential conflicts of
interest with Class Members; and the nature and extent of any financial relationship with Plaintiff,
Class Counsel or Defense Counsel; (v) a signed declaration from Plaintiff confirming willingness
and competency to serve and disclosing all facts relevant to any actual or potential conflicts of
interest with Class Members, and/or the Administrator; (v) a signed declaration from each Class
Counsel firm attesting to its competency to represent the Class Members; its timely transmission
to the LWDA of all necessary PAGA documents (initial notice of violations (Labor Code section
2699.3, subd. (a)), Operative Complaint (Labor Code section 2699, subd. (1)(1)), this Agreement
(Labor Code section 2699, subd. (1)(2)); (vi) a redlined version of the parties” Agreement showing
all modifications made to the Model Agreement ready for filing with the Court; and (vii) all facts
relevant to any actual or potential conflict of interest with Class Members, the Administrator
and/or the Cy Pres Recipient. In their Declarations, Plaintiff and Class Counsel Declaration shall
aver that they are not aware of any other pending matter or action asserting claims that will be
extinguished or adversely affected by the Settlement.

7.2 Responsibilities of Counsel. Class Counsel and Defense Counsel are jointly

responsible for expeditiously finalizing and filing the Motion for Preliminary Approval no later
than 30 days after the full execution of this Agreement; obtaining a prompt hearing date for the
Motion for Preliminary Approval; and for appearing in Court to advocate in favor of the Motion

for Preliminary Approval. Class Counsel is responsible for delivering the Court’s Preliminary
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Approval to the Administrator.
7.3 Duty to Cooperate. If the Parties disagree on any aspect of the proposed Motion

for Preliminary Approval and/or the supporting declarations and documents, Class Counsel and
Defense Counsel will expeditiously work together on behalf of the Parties by meeting in person
or by telephone, and in good faith, to resolve the disagreement. If the Court does not grant
Preliminary Approval or conditions Preliminary Approval on any material change to this
Agreement, Class Counsel and Defense Counsel will expeditiously work together on behalf of
the Parties by meeting in person or by telephone, and in good faith, to modify the Agreement and

otherwise satisfy the Court’s concerns.

8. SETTLEMENT ADMINISTRATION.

8.1 Selection of Administrator. The Parties have jointly selected Simpluris, Inc. to

serve as the Administrator and verified that, as a condition of appointment, Simpluris, Inc. agrees
to be bound by this Agreement and to perform, as a fiduciary, all duties specified in this
Agreement in exchange for payment of Administration Expenses. The Parties and their Counsel
represent that they have no interest or relationship, financial or otherwise, with the Administrator
other than a professional relationship arising out of prior experiences administering settlements.

8.2 Emplover Identification Number. The Administrator shall have and use its own

Employer Identification Number for purposes of calculating payroll tax withholdings and
providing reports state and federal tax authorities.

8.3 Qualified Settlement Fund. The Administrator shall establish a settlement fund

that meets the requirements of a Qualified Settlement Fund (“QSF”) under US Treasury
Regulation section 468B-1.
8.4 Notice to Class Members.

8.4.1 No later than three (3) business days after receipt of the Class Data, the
Administrator shall notify Class Counsel that the list has been received and state the number of
Class Members, Aggrieved Employees, Work Weeks, and Pay Periods in the Class Data.

8.4.2 Using best efforts to perform as soon as possible, and in no event later than
14 days after receiving the Class Data, the Administrator will send to all Class Members identified
in the Class Data, via first-class United States Postal Service (“USPS”) mail, the Class Notice

with Spanish translation, if applicable substantially in the form attached to this Agreement as
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Exhibit A. The first page of the Class Notice shall prominently estimate the dollar amounts of any
Individual Class Payment and/or Individual PAGA Payment payable to the Class Member, and the
number of Work Weeks and PAGA Pay Periods (if applicable) used to calculate these amounts.
Before mailing Class Notices, the Administrator shall update Class Member addresses using the
National Change of Address database.

8.4.3 Not later than 3 business days after the Administrator’s receipt of any Class
Notice returned by the USPS as undelivered, the Administrator shall re-mail the Class Notice
using any forwarding address provided by the USPS. If the USPS does not provide a forwarding
address, the Administrator shall conduct a Class Member Address Search, and re-mail the Class
Notice to the most current address obtained. The Administrator has no obligation to make further
attempts to locate or send Class Notice to Class Members whose Class Notice is returned by the
USPS a second time.

8.4.4 The deadlines for Class Members’ written objections, Challenges to Work
Weeks and/or Pay Periods, and Requests for Exclusion will be extended an additional 14 days
beyond the 60 days otherwise provided in the Class Notice for all Class Members whose notice is
re-mailed. The Administrator will inform the Class Member of the extended deadline with the
re-mailed Class Notice.

8.4.5 If the Administrator, Defendant or Class Counsel is contacted by or
otherwise discovers any persons who believe they should have been included in the Class Data
and should have received Class Notice, the Parties will expeditiously meet and confer in person
or by telephone, and in good faith. in an effort to agree on whether to include them as Class
Members. If the Parties agree, such persons will be Class Members entitled to the same rights as
other Class Members, and the Administrator will send, via email or overnight delivery, a Class
Notice requiring them to exercise options under this Agreement not later than 14 days after receipt
of Class Notice, or the deadline dates in the Class Notice, which ever are later.

8.5 Requests for Exclusion (Opt-Outs).

8.5.1 Class Members who wish to exclude themselves (opt-out of) the Class
Settlement must send the Administrator, by fax, email, or mail, a signed written Request for
Exclusion not later than 60 days after the Administrator mails the Class Notice (plus an additional
14 days for Class Members whose Class Notice is re-mailed). A Request for Exclusion is a letter

from a Class Member or his/her representative that reasonably communicates the Class Member’s
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election to be excluded from the Settlement and includes the Class Member’s name, address and
email address or telephone number. To be valid, a Request for Exclusion must be timely faxed,
emailed, or postmarked by the Response Deadline.

8.5.2 The Administrator may not reject a Request for Exclusion as invalid
because it fails to contain all the information specified in the Class Notice. The Administrator
shall accept any Request for Exclusion as valid if the Administrator can reasonably ascertain the
identity of the person as a Class Member and the Class Member’s desire to be excluded. The
Administrator’s determination shall be final and not appealable or otherwise susceptible to
challenge. If the Administrator has reason to question the authenticity of a Request for Exclusion,
the Administrator may demand additional proof of the Class Member’s identity. The
Administrator’s determination of authenticity shall be final and not appealable or otherwise
susceptible to challenge.

8.5.3 Every Class Member who does not submit a timely and valid Request for
Exclusion is deemed to be a Participating Class Member under this Agreement, entitled to all
benefits and bound by all terms and conditions of the Settlement, including the Participating Class
Members’ Releases under Paragraphs 6.2 and 6.3 of this Agreement, regardless whether the
Participating Class Member actually receives the Class Notice or objects to the Settlement.

8.5.4 Every Class Member who submits a valid and timely Request for
Exclusion is a Non-Participating Class Member and shall not receive an Individual Class Payment
or have the right to object to the class action components of the Settlement. Because future PAGA
claims are subject to claim preclusion upon entry of the Judgment, Non-Participating Class
Members who are Aggrieved Employees are deemed to release the claims identified in Paragraph
6.4 of this Agreement and are eligible for an Individual PAGA Payment.

8.6 Challenges to Calculation of Work Weeks. Each Class Member shall have 60

days after the Administrator mails the Class Notice (plus an additional 14 days for Class Members
whose Class Notice is re-mailed) to challenge the number of Class Work Weeks and PAGA Pay
Periods (if any) allocated to the Class Member in the Class Notice. The Class Member may
challenge the allocation by communicating with the Administrator via fax, email or mail. The
Administrator must encourage the challenging Class Member to submit supporting
documentation. In the absence of any contrary documentation, the Administrator is entitled to

presume that the Work Weeks contained in the Class Notice are correct so long as they are
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consistent with the Class Data. The Administrator’s determination of each Class Member’s
allocation of Work Weeks and/or Pay Periods shall be final and not appealable or otherwise
susceptible to challenge. The Administrator shall promptly provide copies of all challenges to
calculation of Work Weeks and/or Pay Periods to Defense Counsel and Class Counsel and the
Administrator’s determination the challenges.

8.7 Objections to Settlement.

8.7.1 Only Participating Class Members may object to the class action
components of the Settlement and/or this Agreement, including contesting the fairness of the
Settlement, and/or amounts requested for the Class Counsel Fees Payment, Class Counsel
Litigation Expenses Payment and/or Class Representative Service Payment.

8.7.2 Participating Class Members may send written objections to the
Administrator, by fax, email, or mail. In the alternative, Participating Class Members may appear
in Court (or hire an attorney to appear in Court) to present verbal objections at the Final Approval
Hearing. A Participating Class Member who elects to send a written objection to the
Administrator must do so not later than 60 days after the Administrator’s mailing of the Class
Notice (plus an additional 14 days for Class Members whose Class Notice was re-mailed).

8.7.3 Non-Participating Class Members have no right to object to any of the class
action components of the Settlement.

8.8 Administrator Duties. The Administrator has a duty to perform or observe all

tasks to be performed or observed by the Administrator contained in this Agreement or otherwise.

8.8.1 Website, Email Address and Toll-Free Number. The Administrator will

establish and maintain and use an internet website to post information of interest to Class
Members including the date, time and location for the Final Approval Hearing and copies of the
Settlement Agreement, Motion for Preliminary Approval, the Preliminary Approval, the Class
Notice, the Motion for Final Approval, the Motion for Class Counsel Fees Payment, Class
Counsel Litigation Expenses Payment and Class Representative Service Payment, the Final
Approval and the Judgment. The Administrator will also maintain and monitor an email address
and a toll-free telephone number to receive Class Member calls, faxes and emails.

&.8.2 Requests for Exclusion (Opt-outs) and Exclusion List. The Administrator

will promptly review on a rolling basis Requests for Exclusion to ascertain their validity. Not

later than 5 days after the expiration of the deadline for submitting Requests for Exclusion, the
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Administrator shall email a list to Class Counsel and Defense Counsel containing (a) the names
and other identifying information of Class Members who have timely submitted valid Requests
for Exclusion (“Exclusion List”); (b) the names and other identifying information of Class
Members who have submitted invalid Requests for Exclusion; (c) copies of all Requests for
Exclusion from Settlement submitted (whether valid or invalid).

8.8.3 Weekly Reports. The Administrator must, on a weekly basis, provide

written reports to Class Counsel and Defense Counsel that, among other things, tally the number
of: Class Notices mailed or re-mailed, Class Notices returned undelivered, Requests for
Exclusion (whether valid or invalid) received, objections received, challenges to Work Weeks
and/or Pay Periods received and/or resolved, and checks mailed for Individual Class Payments
and Individual PAGA Payments (“Weekly Report™). The Weekly Reports must include provide
the Administrator’s assessment of the validity of Requests for Exclusion and attach copies of all
Requests for Exclusion and objections received.

8.8.4 Workweek and/or Pay Period Challenges. The Administrator has the

authority to address and make final decisions consistent with the terms of this Agreement on all
Class Member challenges over the calculation of Work Weeks and/or Pay Periods. The
Administrator’s decision shall be final and not appealable or otherwise susceptible to challenge.

8.8.5 Administrator’s Declaration. Not later than 14 days before the date by

which Plaintiff is required to file the Motion for Final Approval of the Settlement, the
Administrator will provide to Class Counsel and Defense Counsel, a signed declaration suitable
for filing in Court attesting to its due diligence and compliance with all of its obligations under
this Agreement, including, but not limited to, its mailing of Class Notice, the Class Notices
returned as undelivered, the re-mailing of Class Notices, attempts to locate Class Members, the
total number of Requests for Exclusion from Settlement it received (both valid or invalid), the
number of written objections and attach the Exclusion List. The Administrator will supplement
its declaration as needed or requested by the Parties and/or the Court. Class Counsel is responsible
for filing the Administrator’s declaration(s) in Court.

8.8.6 Final Report by Administrator. Within 10 days after the Administrator

disburses all funds in the Gross Settlement Amount, the Administrator will provide Class Counsel
and Defense Counsel with a final report detailing its disbursements by employee identification

number only of all payments made under this Agreement. At least 15 days before any deadline
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set by the Court, the Administrator will prepare, and submit to Class Counsel and Defense
Counsel, a signed declaration suitable for filing in Court attesting to its disbursement of all
payments required under this Agreement. Class Counsel is responsible for filing the

Administrator’s declaration in Court.

9. CLASS SIZE ESTIMATES and ESCALATOR CLAUSE. Based on its records,
Defendant estimates that, as of the date of this Settlement Agreement, (1) there are 158 Class
Members and 17,545 Total Work Weeks during the Class period and (2) there were 96 Aggrieved
Employees who worked 3,474 Pay Periods during the PAGA Period. If the Work Weeks and/or
Class Members as of the date the Court approves the settlement exceeds the referenced 17,545
Work Weeks and/or 158 Class Members by more than 10.00%, Defendant will have the option
to either increase proportionally Gross Settlement Amount, including the Class Counsel Fees
Payment, the Class Representative Service Payment, and the LWDA PAGA Payment, according
to the number of additional Work Weeks or Class Members, whichever results in a higher increase
in the Gross Settlement Amount, or to limit the Class Period end date to one on which the number

of Class Members does not exceed 174 and work weeks does not exceed 19,300, respectively.

10. DEFENDANT’S RIGHT TO WITHDRAW. If the number of valid Requests for
Exclusion identified in the Exclusion List exceeds 10.00% of the total of all Class Members,
Defendant may, but is not obligated, elect to withdraw from the Settlement. The Parties agree
that, if Defendant withdraws, the Settlement shall be void ab initio, have no force or effect
whatsoever, and that neither Party will have any further obligation to perform under this
Agreement; provided, however, Defendant will remain responsible for paying all Settlement
Administration Expenses incurred to that point. Defendant must notify Class Counsel and the
Court of its election to withdraw not later than 15 days after the Administrator sends the final

Exclusion List to Defense Counsel; late elections will have no effect.

11. MOTION FOR FINAL APPROVAL. Not later than 16 court days before the calendared
Final Approval Hearing, Plaintiff will file in Court, a motion for final approval of the Settlement
that includes a request for approval of the PAGA settlement under Labor Code section 2699,
subd. (1), a Proposed Final Approval Order and a proposed Judgment (collectively “Motion for
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Final Approval”). Plaintiff shall provide drafts of these documents to Defense Counsel not later
than 7 days prior to filing the Motion for Final Approval. Class Counsel and Defense Counsel
will expeditiously meet and confer in person or by telephone, and in good faith, to resolve any
disagreements concerning the Motion for Final Approval.

11.1 Response to Objections. Each Party retains the right to respond to any objection

raised by a Participating Class Member, including the right to file responsive documents in Court
no later that 5 court days prior to the Final Approval Hearing, or as otherwise ordered or accepted
by the Court.

11.2 Duty to Cooperate. If the Court does not grant Final Approval or conditions Final

Approval on any material change to the Settlement (including, but not limited to, the scope of
release to be granted by Class Members), the Parties will expeditiously work together in good
faith to address the Court’s concerns by revising the Agreement as necessary to obtain Final
Approval. The Court’s decision to award less than the amounts requested for the Class
Representative Service Payment, Class Counsel Fees Payment, Class Counsel Litigation
Expenses Payment and/or Administrator Expenses Payment shall not constitute a material
modification to the Agreement within the meaning of this paragraph.

11.3 Continuing Jurisdiction of the Court. The Parties agree that, after entry of

Judgment, the Court will retain jurisdiction over the Parties, Action, and the Settlement solely for
purposes of (i) enforcing this Agreement and/or Judgment, (ii) addressing settlement
administration matters, and (iii1) addressing such post-Judgment matters as are permitted by law.

11.4  Waiver of Right to Appeal. Provided the Judgment is consistent with the terms

and conditions of this Agreement, specifically including the Class Counsel Fees Payment and
Class Counsel Litigation Expenses Payment reflected set forth in this Settlement, the Parties, their
respective counsel, and all Participating Class Members who did not object to the Settlement as
provided in this Agreement, waive all rights to appeal from the Judgment, including all rights to
post-judgment and appellate proceedings, the right to file motions to vacate judgment, motions
for new trial, extraordinary writs, and appeals. The waiver of appeal does not include any waiver
of the right to oppose such motions, writs or appeals. If an objector appeals the Judgment, the
Parties’ obligations to perform under this Agreement will be suspended until such time as the
appeal is finally resolved and the Judgment becomes final, except as to matters that do not affect

the amount of the Net Settlement Amount.
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11.5 Appellate Court Orders to Vacate, Reverse, or Materially Modify Judgment. If

the reviewing Court vacates, reverses, or modifies the Judgment in a manner that requires a
material modification of this Agreement (including, but not limited to, the scope of release to be
granted by Class Members), this Agreement shall be null and void. The Parties shall nevertheless
expeditiously work together in good faith to address the appellate court’s concerns and to obtain
Final Approval and entry of Judgment, sharing, on a 50-50 basis, any additional Administration
Expenses reasonably incurred after remittitur. An appellate decision to vacate, reverse, or modify
the Court’s award of the Class Representative Service Payment or any payments to Class Counsel
shall not constitute a material modification of the Judgment within the meaning of this paragraph,

as long as the Gross Settlement Amount remains unchanged.

12. AMENDED JUDGMENT. If any amended judgment is required under Code of Civil
Procedure section 384, the Parties will work together in good faith to jointly submit and a proposed

amended judgment.

13. ADDITIONAL PROVISIONS.

13.1 No Admission of Liability, Class Certification or Representative Manageability

for Other Purposes. This Agreement represents a compromise and settlement of highly disputed

claims. Nothing in this Agreement is intended or should be construed as an admission by
Defendant that any of the allegations in the Operative Complaint have merit or that Defendant
has any liability for any claims asserted; nor should it be intended or construed as an admission
by Plaintiff that Defendant’s defenses in the Action have merit. The Parties agree that class
certification and representative treatment is for purposes of this Settlement only. If, for any reason
the Court does grant Preliminary Approval, Final Approval or enter Judgment, Defendant
reserves the right to contest certification of any class for any reasons, and Defendant reserves all
available defenses to the claims in the Action, and Plaintiff reserves the right to move for class
certification on any grounds available and to contest Defendant’s defenses. The Settlement, this
Agreement and Parties’ willingness to settle the Action will have no bearing on, and will not be
admissible in connection with, any litigation (except for proceedings to enforce or effectuate the
Settlement and this Agreement).

/11
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13.2 Confidentiality Prior to Preliminary Approval. Plaintiff, Class Counsel,

Defendant and Defense Counsel separately agree that, until the Motion for Preliminary Approval
of Settlement is filed, they and each of them will not disclose, disseminate and/or publicize, or
cause or permit another person to disclose, disseminate or publicize, any of the terms of the
Agreement directly or indirectly, specifically or generally, to any person, corporation, association,
government agency, or other entity except: (1) to the Parties’ attorneys, accountants, or spouses,
all of whom will be instructed to keep this Agreement confidential; (2) counsel in a related matter;
(3) to the extent necessary to report income to appropriate taxing authorities; (4) in response to a
court order or subpoena; or (5) in response to an inquiry or subpoena issued by a state or federal
government agency. The Class Representative and Class Counsel will keep all terms of this
settlement confidential and will not make any public disclosure or social media postings of the
Dispute, the Settlement or this Memorandum of Understanding except for what is necessary to
obtain preliminary or final approval of this Settlement from the Court. If comment or information
is requested by the media, the Class Representative and Class Counsel will provide no information
other than direct the media to the public records of the action on file with the Court. Class Counsel
will take all steps necessary to ensure Class Representative are aware of, and will encourage them
to adhere to, the restriction against public disclosure and media comment on the Settlement and
its terms. Class Counsel and the Class Representative agree that this Confidentiality term is a
material term and that breach of this provision shall be deemed a material breach of this
Settlement. The Parties agree that breach of this term shall cause irreparable harm to Defendant.

Each Party agrees to immediately notify each other Party of any judicial or agency
order, inquiry, or subpoena seeking such information. Plaintiff, Class Counsel, Defendant and
Defense Counsel separately agree not to, directly or indirectly, initiate any conversation or other
communication, before the filing of the Motion for Preliminary Approval, any with third party
regarding this Agreement or the matters giving rise to this Agreement except to respond only that
“the matter was resolved,” or words to that effect. This paragraph does not restrict Class Counsel’s
communications with Class Members in accordance with Class Counsel’s ethical obligations
owed to Class Members.

13.3  No Solicitation. The Parties separately agree that they and their respective

counsel and employees will not solicit any Class Member to opt out of or object to the Settlement,

or appeal from the Judgment. Nothing in this paragraph shall be construed to restrict Class
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Counsel’s ability to communicate with Class Members in accordance with Class Counsel’s ethical
obligations owed to Class Members.

13.4  Integrated Agreement. Upon execution by all Parties and their counsel, this

Agreement together with its attached exhibits shall constitute the entire agreement between the
Parties relating to the Settlement, superseding any and all oral representations, warranties,
covenants, or inducements made to or by any Party.

13.5  Attorney Authorization. Class Counsel and Defense Counsel separately warrant

and represent that they are authorized by Plaintiff and Defendant, respectively, to take all
appropriate action required or permitted to be taken by such Parties pursuant to this Agreement
to effectuate its terms, and to execute any other documents reasonably required to effectuate the
terms of this Agreement including any amendments to this Agreement.

13.6  Cooperation. The Parties and their counsel will cooperate with each other and
use their best efforts, in good faith, to implement the Settlement by, among other things,
modifying the Settlement Agreement, submitting supplemental evidence and supplementing
points and authorities as requested by the Court. In the event the Parties are unable to agree upon
the form or content of any document necessary to implement the Settlement, or on any
modification of the Agreement that may become necessary to implement the Settlement, the
Parties will seek the assistance of a mediator and/or the Court for resolution.

13.7  No Prior Assignments. The Parties separately represent and warrant that they

have not directly or indirectly assigned, transferred, encumbered, or purported to assign, transfer,
or encumber to any person or entity and portion of any liability, claim, demand, action, cause of
action, or right released and discharged by the Party in this Settlement.

13.8 No Tax Advice. Neither Plaintiff, Class Counsel, Defendant nor Defense

Counsel are providing any advice regarding taxes or taxability, nor shall anything in this
Settlement be relied upon as such within the meaning of United States Treasury Department
Circular 230 (31 CFR Part 10, as amended) or otherwise.

13.9 Modification of Agreement. This Agreement, and all parts of it, may be

amended, modified, changed, or waived only by an express written instrument signed by all
Parties or their representatives, and approved by the Court.

13.10  Agreement Binding on Successors. This Agreement will be binding upon, and

inure to the benefit of, the successors of each of the Parties.
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13.11 Applicable Law. All terms and conditions of this Agreement and its exhibits will

be governed by and interpreted according to the internal laws of the state of California, without
regard to conflict of law principles.

13.12  Cooperation in Drafting. The Parties have cooperated in the drafting and

preparation of this Agreement. This Agreement will not be construed against any Party on the
basis that the Party was the drafter or participated in the drafting.

13.13  Confidentiality. To the extent permitted by law, all agreements made, and orders

entered during Action and in this Agreement relating to the confidentiality of information shall
survive the execution of this Agreement.

13.14  Use and Return of Class Data. Information provided to Class Counsel pursuant

to Cal. Evid. Code §1152, and all copies and summaries of the Class Data provided to Class
Counsel by Defendant in connection with the mediation, other settlement negotiations, or in
connection with the Settlement, may be used only with respect to this Settlement, and no other
purpose, and may not be used in any way that violates any existing contractual agreement, statute,
or rule of court. Not later than 90 days after the date when the Court discharges the
Administrator’s obligation to provide a Declaration confirming the final pay out of all Settlement
funds, Plaintiff shall destroy, all paper and electronic versions of Class Data received from
Defendant unless, prior to the Court’s discharge of the Administrator’s obligation, Defendant
makes a written request to Class Counsel for the return, rather than the destructions, of Class
Data.

13.15 Headings. The descriptive heading of any section or paragraph of this Agreement
is inserted for convenience of reference only and does not constitute a part of this Agreement.

13.16  Calendar Days. Unless otherwise noted, all reference to “days” in this Agreement
shall be to calendar days. In the event any date or deadline set forth in this Agreement falls on a
weekend or federal legal holiday, such date or deadline shall be on the first business day
thereafter.

13.17 Notice. All notices, demands or other communications between the Parties in
connection with this Agreement will be in writing and deemed to have been duly given as of the
third business day after mailing by United States mail, or the day sent by email or messenger,

addressed as follows:
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To Plaintiff:

David G. Spivak, Esq.

The Spivak Law Firm

8605 Santa Monica Blvd.
PMB 42554

West Hollywood, CA 90069
david@spivaklaw.com

To Defendant:

Ian B. Wieland, Esq.

Amanda K. Miller, Esp.
Sagaser, Watkins & Wieland PC
5260 N. Palm Avenue

Suite 400

Fresno, CA 93704
ian@sw2law.com
amanda@sw2law.com
tristan@sw2law.com

13.18 Execution in Counterparts. This Agreement may be executed in one or more

counterparts by facsimile, electronically (i.e. DocuSign), or email which for purposes of this
Agreement shall be accepted as an original. All executed counterparts and each of them will be
deemed to be one and the same instrument if counsel for the Parties will exchange between
themselves signed counterparts. Any executed counterpart will be admissible in evidence to prove
the existence and contents of this Agreement.

13.19  Stay of Litigation. The Parties agree that upon the execution of this Agreement

the litigation shall be stayed, except to effectuate the terms of this Agreement. The Parties further
agree that upon the signing of this Agreement that pursuant to CCP section 583.330 to extend the

date to bring a case to trial under CCP section 583.310 for the entire period of this settlement

process.
[
Dated; ' 1/07/2022 By: MO/MM
DEAN CRUMPLER
111/
111/
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Dated: /I/O,_g‘/_lo 23

Dated: 11707 /2022

THE SPIVAK LAW FIRM

Dated:

UNITED EMPLOYEES LAW GROUP

11/08/2022
Dated:

Ken Warkentin

President

Westco Equities, Inc. dba Westco
Property Management

Bl B

DAVID G. SPIVAK, Attorneys for |
Plaintiff, DEAN CRUMPLER, and all
others similarly situated

By:

By:

WALTER L. HAINES, Attorneys for
Plaintiff, DEAN CRUMPLER, and all
others similarly situated

SAGASER, WATKINS & WIELAND PC

- qQJL A

IAN B. WIELAND, Attorneys for
Defendant, WESTCO EQUITIES, INC.
DBA WESTCO PROPERTY
MANAGEMENT

Crumpler v. Westco Equities, Inc. dba Westco

Pranovty Mannoomoent ot al

Class Action and PAGA Settlement

M e MG e e AecdPno_ANA A nl.nnn.n:-nn&-ﬂ'l:ﬁﬂmﬂﬁ.nrr

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324

n-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Dated:
Dated: | 1/07/2022
Dated:  11/08/2022
Dated:

Ken Warkentin
President

Westco Equities, Inc.
Property Management

dba Westco

THE SPIVAK LAW FIRM

Bl Gl

DAVID G. SPIVAK, Attorneys for
Plaintiff, DEAN CRUMPLER, and all
others similarly situated

By:

UNITED EMPLOYEES LAW GROUP

GeF s

By:

WALTER L. HAINES, Attorneys for
Plaintiff, DEAN CRUMPLER, and all
others similarly situated

SAGASER, WATKINS & WIELAND PC

By:
IAN B. WIELAND, Attorneys for
Defendant, WESTCO EQUITIES, INC.

DBA WESTCO PROPERTY
MANAGEMENT
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COURT APPROVED NOTICE OF CLASS ACTION SETTLEMENT AND HEARING
DATE FOR FINAL COURT APPROVAL

(case name: Dean Crumpler v. Westco Equities, Inc. dba Westco Property Management and
number 21CECG02993)

The Superior Court for the State of California authorized this Notice. Read it carefully!
It’s not junk mail, spam, an advertisement, or solicitation by a lawyer. You are not being sued.

You may be eligible to receive money from an employee class action lawsuit (“Action”)
against Westco Equities, Inc. dba Westco Property Management (abbreviate name; “Defendant”
is used herein as a placeholder) for alleged wage and hour violations. The Action was filed by
one of Defendant’s employees Dean Crumpler (“Plaintiff”’) and seeks payment of (1) wages and
other relief for a class of hourly, non-exempt employees (“Class Members”) who worked for
Defendant during the Class Period (October 07, 2017 to September 17, 2022); and (2) penalties
under the California Private Attorney General Act (“PAGA”) for all hourly, non-exempt
employees who worked for Defendant in California during the PAGA Period (August 17, 2020
to September 17, 2022) (“Aggrieved Employees™).

The proposed Settlement has two main parts: (1) a Class Settlement requiring Defendant
to fund Individual Class Payments, and (2) a PAGA Settlement requiring Defendant to fund
Individual PAGA Payments and pay penalties to the California Labor and Workforce
Development Agency (“LWDA”).

Based on Defendant’s records, and the Parties’ current assumptions, your Individual
Class Payment is estimated to be $§  (less withholding) and your Individual PAGA
Payment is estimated to be §___. The actual amount you may receive likely will be different
and will depend on a number of factors. (If no amount is stated for your Individual PAGA
Payment, then according to Defendant’s records you are not eligible for an Individual PAGA
Payment under the Settlement because you didn’t work during the PAGA Period.)

The above estimates are based on Defendant’s records showing that you worked
Work Weeks during the Class Period and you worked Pay Periods during the PAGA
Period. If you believe that you worked more Work Weeks during either period, you can submit a
challenge by the deadline date. See Section 4 of this Notice.

The Court has already preliminarily approved the proposed Settlement and approved this
Notice. The Court has not yet decided whether to grant final approval. Your legal rights are
affected whether you act or not act. Read this Notice carefully. You will be deemed to have
carefully read and understood it. At the Final Approval Hearing, the Court will decide whether
to finally approve the Settlement and how much of the Settlement will be paid to Plaintiff and
Plaintiff’s attorneys (“Class Counsel”). The Court will also decide whether to enter a judgment
that requires Defendant to make payments under the Settlement and requires Class Members and
Aggrieved Employees to give up their rights to assert certain claims against Defendant.
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If you worked for Defendant during the Class Period and/or the PAGA Period, you have
two basic options under the Settlement:

(1) Do Nothing. You don’t have to do anything to participate in the proposed Settlement
and be eligible for an Individual Class Payment and/or an Individual PAGA Payment. As a
Participating Class Member, though, you will give up your right to assert Class Period wage
claims and PAGA Period penalty claims against Defendant.

(2) Opt-Out of the Class Settlement. You can exclude yourself from the Class
Settlement (opt-out) by submitting the written Request for Exclusion or otherwise notifying the
Administrator in writing. If you opt-out of the Settlement, you will not receive an Individual
Class Payment. You will, however, preserve your right to personally pursue Class Period wage
claims against Defendant, and, if you are an Aggrieved Employee, remain eligible for an
Individual PAGA Payment. You cannot opt-out of the PAGA portion of the proposed Settlement.

Defendant will not retaliate against you for any actions you take with respect to the proposed
Settlement.

SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT

You Don’t Have to Do | Ifyou do nothing, you will be a Participating Class Member, eligible
Anything to Participate | for an Individual Class Payment and an Individual PAGA Payment
in the Settlement (ifany). In exchange, you will give up your right to assert the wage
claims against Defendant that are covered by this Settlement
(Released Class Claims).

You Can Opt-out of the | If you don’t want to fully participate in the proposed Settlement, you
Class Settlement but not | can opt-out of the Class Settlement by sending the Administrator a
the PAGA Settlement written Request for Exclusion. Once excluded, you will be a Non-
Participating Class Member and no longer eligible for an Individual
The Opt-out Deadline is | Class Payment. Non-Participating Class Members cannot object to
- any portion of the proposed Settlement. See Section 6 of this Notice.
You cannot opt-out of the PAGA portion of the proposed
Settlement. Defendant must pay Individual PAGA Payments to all
Aggrieved Employees and the Aggrieved Employees must give up
their rights to pursue Released Class Claims (defined below).

Participating Class | All Class Members who do not opt-out (“Participating Class
Members Can Object to | Members”) can object to any aspect of the proposed Settlement. The
the Class Settlement but | Court’s decision whether to finally approve the Settlement will

not the PAGA | include a determination of how much will be paid to Class Counsel
Settlement and Plaintiff who pursued the Action on behalf of the Class. You are

not personally responsible for any payments to Class Counsel or
Written Objections | Plaintiff, but every dollar paid to Class Counsel and Plaintiff reduces

Must be Submitted by | the overall amount paid to Participating Class Members. You can
object to the amounts requested by Class Counsel or Plaintiff if you
think they are unreasonable. See Section 7 of this Notice.
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You Can Participate in | The Court’s Final Approval Hearing is scheduled to take place on
the ___ Final Approval | . You don’t have to attend but you do have the right to appear
Hearing (or hire an attorney to appear on your behalf at your own cost), in
person, by telephone or by using the Court’s virtual appearance
platform. Participating Class Members can verbally object to the
Settlement at the Final Approval Hearing. See Section 8 of this
Notice.

You Can Challenge the | The amount of your Individual Class Payment and PAGA Payment
Calculation of Your | (if any) depend on how many Work Weeks you worked at least one
Work Week / Pay | day during the Class Period and how many Pay Periods you worked

Periods at least one day during the PAGA Period, respectively. The number
Class Period Work Weeks and number of PAGA Period Pay Periods

Written Challenges | you worked according to Defendant’s records is stated on the first

Must be Submitted by | page of this Notice. If you disagree with either of these numbers,

- you must challenge it by . See Section 4 of this Notice.

1. WHAT IS THE ACTION ABOUT?

Plaintiff is a former employee of Defendant. The Action accuses Defendant of violating
California labor laws by failure to pay wages, failure to pay overtime wages, failure to provide
meal periods, failure to authorize and permit rest periods, failure to indemnify for business
expenses, failure to issue proper wage statements, failure to timely pay wages, failure to maintain
required payroll records, and related violations of the Labor Code. Based on the same claims,
Plaintiff has also asserted a claim for civil penalties under the California Private Attorneys
General Act (Labor Code §§ 2698, et seq.) (“PAGA”). Plaintiff is represented by attorneys in the
Action: David G. Spivak of The Spivak Law Firm and Walter L. Haines of United Employees
Law Group (“Class Counsel.”)

Defendant strongly denies violating any laws or failing to pay any wages and contends it complied
with all applicable laws.

2. WHAT DOES IT MEAN THAT THE ACTION HAS SETTLED?

So far, the Court has made no determination whether Defendant or Plaintiff is correct on the
merits. In the meantime, Plaintiff and Defendant hired oan experienced, neutral mediator Ca
retired judge o (describe alternative means of negotiation) in an effort to resolve the Action by
negotiating an to end the case by agreement (settle the case) rather than continuing the expensive
and time-consuming process of litigation. The negotiations were successful. By signing a lengthy
written settlement agreement (‘“Agreement”) and agreeing to jointly ask the Court to enter a
judgment ending the Action and enforcing the Agreement, Plaintiff and Defendant have
negotiated a proposed Settlement that is subject to the Court’s Final Approval. Both sides agree
the proposed Settlement is a compromise of disputed claims. By agreeing to settle, Defendant
does not admit any violations or concede the merit of any claims.
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Plaintiff and Class Counsel strongly believe the Settlement is a good deal for you because they
believe that: (1) Defendant has agreed to pay a fair, reasonable and adequate amount considering
the strength of the claims and the risks and uncertainties of continued litigation; and (2) Settlement
is in the best interests of the Class Members and Aggrieved Employees. The Court preliminarily
approved the proposed Settlement as fair, reasonable and adequate, authorized this Notice, and
scheduled a hearing to determine Final Approval.

3. WHAT ARE THE IMPORTANT TERMS OF THE PROPOSED SETTLEMENT?

1. Defendant Will Pay $250,000.00 as the Gross Settlement Amount (Gross
Settlement). Defendant has agreed to deposit the Gross Settlement into an account controlled by
the Administrator of the Settlement. The Administrator will use the Gross Settlement to pay the
Individual Class Payments, Individual PAGA Payments, Class Representative Service Payment,
Class Counsel’s attorney’s fees and expenses, the Administrator’s expenses, and penalties to be
paid to the California Labor and Workforce Development Agency (“LWDA”). Assuming the
Court grants Final Approval, Defendant will fund the Gross Settlement not more than 21 days
after the Judgment entered by the Court become final. The Judgment will be final on the date the
Court enters Judgment, or a later date if Participating Class Members object to the proposed
Settlement or the Judgment is appealed.

2. Court Approved Deductions from Gross Settlement. At the Final Approval
Hearing, Plaintiff and/or Class Counsel will ask the Court to approve the following deductions
from the Gross Settlement, the amounts of which will be decided by the Court at the Final
Approval Hearing:

A. Up to $83,333.00 (33.33% of the Gross Settlement to Class Counsel for
attorneys’ fees and up to $15,000.00 for their litigation expenses. To date, Class Counsel have
worked and incurred expenses on the Action without payment.

B. Up to $15,000.00 as a Class Representative Award for filing the Action,
working with Class Counsel and representing the Class. A Class Representative Award will be
the only monies Plaintiff will receive other than Plaintiff’s Individual Class Payment and any
Individual PAGA Payment.

C. Up to $10,000.00 to the Administrator for services administering the
Settlement.

D. Up to $4,000.00 for PAGA Penalties, allocated 75% to the LWDA PAGA
Payment and 25% in Individual PAGA Payments to the Aggrieved Employees based on their
PAGA Period Pay Periods.

Participating Class Members have the right to object to any of these deductions. The Court
will consider all objections.

If the Work Weeks and/or Class Members as of the date the Court approves the settlement
exceeds the referenced 17,545 Work Weeks and/or 158 Class Members by more than 10.00%,
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Defendant will have the option to either increase proportionally Gross Settlement Amount
according to the number of additional Work Weeks or Class Members, whichever results in a
higher increase in the Gross Settlement Amount, including the Class Counsel Fees Payment, the
Class Representative Service Payment, and the LWDA PAGA Payment, or to limit the Class
Period end date to one on which the number of Class Members does not exceed 174 and work
weeks does not exceed 19,300, respectively.

3. Net Settlement Distributed to Class Members. After making the above deductions
in amounts approved by the Court, the Administrator will distribute the rest of the Gross
Settlement (the “Net Settlement’) by making Individual Class Payments to Participating Class
Members based on their Class Period Work Weeks.

4. Taxes Owed on Payments to Class Members. Plaintiff and Defendant are asking
the Court to approve an allocation of 20.00% of each Individual Class Payment to taxable wages
(“Wage Portion”) and 80.00% to interest and penalties (“Non-Wage Portion.). The Wage Portion
is subject to withholdings and will be reported on IRS W-2 Forms. Defendant will separately pay
employer payroll taxes it owes on the Wage Portion. The Individual PAGA Payments are counted
as penalties rather than wages for tax purposes. The Administrator will report the Individual
PAGA Payments and the Non-Wage Portions of the Individual Class Payments on IRS 1099
Forms.

Although Plaintiff and Defendant have agreed to these allocations, neither side is giving
you any advice on whether your Payments are taxable or how much you might owe in taxes. You
are responsible for paying all taxes (including penalties and interest on back taxes) on any
Payments received from the proposed Settlement. You should consult a tax advisor if you have
any questions about the tax consequences of the proposed Settlement.

5. Need to Promptly Cash Payment Checks. The front of every check issued for
Individual Class Payments and Individual PAGA Payments will show the date when the check
expires (the void date). If you don’t cash it by the void date, your check will be automatically
cancelled, and the monies

B will be deposited with the California Controller’s Unclaimed Property Fund in your name.

L1 will irrevocably lost to you because they will be paid to a non-profit organization or
foundation (“Cy Pres”).

If the monies represented by your check is sent to the Controller’s Unclaimed Property,
you should consult the rules of the Fund for instructions on how to retrieve your money.

6. Requests for Exclusion from the Class Settlement (Opt-Outs). You will be treated
as a Participating Class Member, participating fully in the Class Settlement, unless you notify the
Administrator in writing, not later than __, that you wish to opt-out. The easiest way to notify
the Administrator is to send a written and signed Request for Exclusion by the  Response
Deadline. The Request for Exclusion should be a letter from a Class Member or his/her
representative setting forth a Class Member’s name, present address, telephone number, and a
simple statement electing to be excluded from the Settlement. Excluded Class Members (i.e.,
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Non-Participating Class Members) will not receive Individual Class Payments, but will preserve
their rights to personally pursue wage and hour claims against Defendant.

You cannot opt-out of the PAGA portion of the Settlement. Class Members who exclude
themselves from the Class Settlement (Non-Participating Class Members) remain eligible for
Individual PAGA Payments and are required to give up their right to assert PAGA claims against
Defendant based on the PAGA Period facts alleged in the Action.

7. The Proposed Settlement Will be Void if the Court Denies Final Approval. It is
possible the Court will decline to grant Final Approval of the Settlement or decline enter a
Judgment. It is also possible the Court will enter a Judgment that is reversed on appeal. Plaintiffs
and Defendant have agreed that, in either case, the Settlement will be void: Defendant will not
pay any money and Class Members will not release any claims against Defendant.

8. Administrator. The Court has appointed a neutral company, Simpluris, Inc. (the
“Administrator”) to send this Notice, calculate and make payments, and process Class Members’
Requests for Exclusion. The Administrator will also decide Class Member Challenges over Work
Weeks, mail and re- mail settlement checks and tax forms, and perform other tasks necessary to
administer the Settlement. The Administrator’s contact information is contained in Section 9 of
this Notice.

9. Participating Class Members’ Release. After the Judgment is final and Defendant
has fully funded the Gross Settlement (and separately paid all employer payroll taxes),
Participating Class Members will be legally barred from asserting any of the claims released under
the Settlement. This means that unless you opted out by validly excluding yourself from the Class
Settlement, you cannot sue, continue to sue, or be part of any other lawsuit against Defendant or
related entities for wages based on the Class Period facts and PAGA penalties based on PAGA
Period facts, as alleged in the Action and resolved by this Settlement.

The Participating Class Members will be bound by the following release:

All Participating Class Members, on behalf of themselves and their respective former and
present representatives, agents, attorneys, heirs, administrators, successors, and assigns,
release Released Parties from (1) all claims that were alleged, or reasonably could have
been alleged, based on the Class Period facts stated in the Operative Complaint and
ascertained in the course of the Action including failure to pay wages, failure to pay
overtime wages, failure to provide meal periods, failure to authorize and permit rest
periods, failure to indemnify for business expenses, failure to issue proper wage
statements, failure to timely pay wages, failure to maintain required payroll records, and
related allegations. Except as set forth in Section 6.3 of the Settlement Agreement,
Participating Class Members do not release any other claims, including claims for vested
benefits, wrongful termination, violation of the Fair Employment and Housing Act,
unemployment insurance, disability, social security, workers’ compensation, or claims
based on facts occurring outside the Class Period.
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10. Aggrieved Employees’ PAGA Release. After the Court’s judgment is final, and
Defendant has paid the Gross Settlement (and separately paid the employer-side payroll taxes),
all Aggrieved Employees will be barred from asserting PAGA claims against Defendant, whether
or not they exclude themselves from the Settlement. This means that all Aggrieved Employees,
including those who are Participating Class Members and those who opt-out of the Class
Settlement, cannot sue, continue to sue, or participate in any other PAGA claim against Defendant
or its related entities based on the PAGA Period facts alleged in the Action and resolved by this
Settlement.

The Aggrieved Employees’ Releases for Participating and Non-Participating Class
Members are as follows:

All Participating and Non-Participating Class Members who are Aggrieved Employees
are deemed to release, on behalf of themselves and their respective former and present
representatives, agents, attorneys, heirs, administrators, successors, and assigns, the Released
Parties, from all claims for PAGA penalties that were alleged, or reasonably could have been
alleged, based on the PAGA Period facts stated in the Operative Complaint and the PAGA Notice
and ascertained in the course of the Action including failure to pay wages, failure to pay overtime
wages, failure to provide meal periods, failure to authorize and permit rest periods, failure to
indemnify for business expenses, failure to issue proper wage statements, failure to timely pay
wages, failure to maintain required payroll records, and related allegations.

4. HOW WILL THE ADMINISTRATOR CALCULATE MY PAYMENT?

l. Individual Class Payments. The Administrator will calculate Individual Class
Payments by (a) dividing the Net Settlement Amount by the total number of Work Week worked
by all Participating Class Members, and (b) multiplying the result by the number of Work Week
worked by each individual Participating Class Member.

2. Individual PAGA Payments. The Administrator will calculate Individual PAGA
Payments by (a) dividing $1,000.00 by the total number of PAGA Pay Periods worked by all
Aggrieved Employees and (b) multiplying the result by the number of PAGA Period Pay Periods
worked by each individual Aggrieved Employee.

3. Workweek/Pay Period Challenges. The number of Class Work Weeks you worked
during the Class Period and the number of PAGA Pay Periods you worked during the PAGA
Period, as recorded in Defendant’s records, are stated in the first page of this Notice. You have
until __ to challenge the number of Work Weeks and/or Pay Periods credited to you. You can
submit your challenge by signing and sending a letter to the Administrator via mail, email or fax.
Section 9 of this Notice has the Administrator’s contact information.

You need to support your challenge by sending copies of pay stubs or other records. The
Administrator will accept Defendant’s calculation of Work Weeks and/or Pay Periods based on
Defendant’s records as accurate unless you send copies of records containing contrary
information. You should send copies rather than originals because the documents will not be
returned to you. The Administrator will resolve Workweek and/or Pay Period challenges based
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on your submission and on input from Class Counsel (who will advocate on behalf of
Participating Class Members) and Defendant’s Counsel. The Administrator’s decision is final.
You can’t appeal or otherwise challenge its final decision.

5. HOW WILL I GET PAID?

1. Participating Class Members. The Administrator will send, by U.S. mail, a single
check to every Participating Class Member (i.e., every Class Member who doesn’t opt-out)
including those who also qualify as Aggrieved Employees. The single check will combine the
Individual Class Payment and the Individual PAGA Payment.

2. Non-Participating Class Members. The Administrator will send, by U.S. mail, a
single Individual PAGA Payment check to every Aggrieved Employee who opts out of the Class
Settlement (i.e., every Non-Participating Class Member).

Your check will be sent to the same address as this Notice. If you change your
address, be sure to notify the Administrator as soon as possible. Section 9 of this Notice has
the Administrator’s contact information.

6. HOW DO I OPT-OUT OF THE CLASS SETTLEMENT?

Submit a written and signed letter with your name, present address, telephone number,
and a simple statement that you do not want to participate in the Settlement. The Administrator
will exclude you based on any writing communicating your request be excluded. Be sure to
personally sign your request, identify the Action as Dean Crumpler vs. Westco Equities, Inc. dba
Westco Property Management, Case No. 21CECG02993, and include your identifying
information (full name, address, telephone number, approximate dates of employment, and social
security number for verification purposes). You must make the request yourself. If someone else
makes the request for you, it will not be valid. The Administrator must be sent your request
to be excluded by __ , or it will be invalid. Section 9 of the Notice has the Administrator’s
contact information.

7. HOW DO I OBJECT TO THE SETTLEMENT?

Only Participating Class Members have the right to object to the Settlement. Before deciding
whether to object, you may wish to see what Plaintiff and Defendant are asking the Court to
approve. Atleast  days before the  Final Approval Hearing, Class Counsel and/or Plaintiff
will file in Court (1) a Motion for Final Approval that includes, among other things, the reasons
why the proposed Settlement is fair, and (2) a Motion for Fees, Litigation Expenses and Service
Award stating (i) the amount Class Counsel is requesting for attorneys’ fees and litigation
expenses; and (ii) the amount Plaintiff is requesting as a Class Representative Service Award.
Upon reasonable request, Class Counsel (whose contact information is in Section 9 of this Notice)
will send you copies of these documents at no cost to you. You can also view them on the
Administrator’s Website (url) or the Court’s website (url).
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A Participating Class Member who disagrees with any aspect of the Agreement, the Motion for
Final Approval and/or Motion for Fees, Litigation Expenses and Service Award may wish to
object, for example, that the proposed Settlement is unfair, or that the amounts requested by Class
Counsel or Plaintiff are too high or too low. The deadline for sending written objections to the
Administrator is . Be sure to tell the Administrator what you object to, why you object, and
any facts that support your objection. Make sure you identify the Action, Dean Crumpler vs.
Westco Equities, Inc. dba Westco Property Management, case no. 21CECG02993, and include
your name, current address, telephone number, and approximate dates of employment for
Defendant and sign the objection. Section 9 of this Notice has the Administrator’s contact
information.

Alternatively, a Participating Class Member can object (or personally retain a lawyer to object at
your own cost) by attending the Final Approval Hearing. You (or your attorney) should be ready
to tell the Court what you object to, why you object, and any facts that support your objection.
See Section 8 of this Notice (immediately below) for specifics regarding the Final Approval
Hearing.

8. CANIT ATTEND THE FINAL APPROVAL HEARING?

You can, but don’t have to, attend the Final Approval Hearing on  at (time) in Department
502, 5th Floor of the Fresno Superior Court, located at Fresno County Superior Court -B.F. Sisk
Courthouse, 1130 “O” Street, Fresno, CA 93721. At the Hearing, the judge will decide whether
to grant Final Approval of the Settlement and how much of the Gross Settlement will be paid to
Class Counsel, Plaintiff, and the Administrator. The Court will invite comment from objectors,
Class Counsel and Defense Counsel before making a decision. You can attend (or hire a lawyer
to attend) either personally or virtually via _ (https://www. . Check the Court’s website for
the most current information.

It’s possible the Court will reschedule the Final Approval Hearing. You should check the
Administrator’s website  beforehand or contact Class Counsel to verify the date and time of
the Final Approval Hearing.

9. HOW CAN I GET MORE INFORMATION?

The Agreement sets forth everything Defendant and Plaintiff have promised to do under the
proposed Settlement. The easiest way to read the Agreement, the Judgment or any other
Settlement documents is to go to (specify entity)’s website at (url). You can also telephone or send
an email to Class Counsel or the Administrator using the contact information listed below, or
consult the Superior Court website by going to (http:/www. .aspx) and entering the Case
Number for the Action, Case No. 21CECG02993. You can also make an appointment to
personally review court documents in the Clerk’s Office at the Fresno County Superior Court — B.
F. Sisk Courthouse by calling (559) 457-2000.

DO NOT TELEPHONE THE SUPERIOR COURT TO OBTAIN INFORMATION
ABOUT THE SETTLEMENT.
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Class Counsel:

Name of Attorney: David G. Spivak
Email Address: david@spivaklaw.com
Name of Firm: The Spivak Law Firm
Mailing Address: 8605 Santa Monica Blvd.
PMB 42554
West Hollywood, CA 90069
Telephone: (213) 725-9094
Administrator:
Name of Company: Simpulris
Email Address: o
Mailing Address: L
Telephone: -

Fax Number:

10. WHAT IF I LOSE MY SETTLEMENT CHECK?

If you lose or misplace your settlement check before cashing it, the Administrator will replace it
as long as you request a replacement before the void date on the face of the original check. If
your check is already void

B you should consult the Unclaimed Property Fund ___ for instructions on how to retrieve the
funds

L] you will have no way to recover the money.
11. WHAT IF I CHANGE MY ADDRESS?

To receive your check, you should immediately notify the Administrator if you move or otherwise
change your mailing address.
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Crumpler v. Westco Equities, Inc. dba Westco Property Management
Superior Court of the State of California, County of Fresno, Case No. 21CECG02993

ELECTION NOT TO PARTICIPATE IN SETTLEMENT FORM
IF YOU WANT TO BE INCLUDED IN THIS CLASS ACTION SETTLEMENT AND BE ELIGIBLE FOR

A SHARE OF THE SETTLEMENT PROCEEDS,
DO NOT FILL OUT THIS FORM.

IF YOU DO NOT WANT TO BE INCLUDED IN THE SETTLEMENT, YOU MUST COMPLETE AND
SIGN THIS DOCUMENT AND MAIL IT TO THE ADDRESS BELOW, POSTMARKED NOT LATER
THAN <<RESPONSE DEADLINE>>:

Crumpler v. Westco Equities, Inc. dba Westco Property Management Class Action Administrator
c/o

I declare as follows: I have received notice of the proposed settlement in this action and I wish to be
excluded from the class and not to participate in the proposed settlement. I understand this means that I will not be
bound by the Settlement and also will not share in the settlement proceeds.

(Typed or Printed Name)
(Adass)
(City, State, Zip Code)
(Telephone Number,ﬁcluding Area Code)
(Identiﬁcaﬁ Number)

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct and was executed on .

Dated: . o
(Signature)
1
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EXHIBIT C

1
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WORK WEEKS DISPUTE FORM

Superior Court of The State of California
For The County of Fresno
Dean Crumpler v. Westco Equities, Inc. dba Westco Property Management, Case No. 21CECG02993

Indicate Name/Address Changes, if any:

<<Name>>

<<Address>>

<<City>>, <<State>> <<Zip Code>>
XX-XX-_

TO ALL PERSONS DEFENDANT EMPLOYED ON AN HOURLY, NON-EXEMPT BASIS IN THE STATE OF
CALIFORNIA FROM OCTOBER 7, 2017 THROUGH SEPTEMBER 17, 2022.

The amount of your estimated Settlement Award is based upon the number of Eligible Work Weeks you worked
between October 07, 2017 and September 17, 2022 and Eligible Work Weeks you worked between August 17, 2020
and September 17, 2022. “Individual Class Work Weeks” are defined as any Work Week in which you worked at
least one (1) day as an hourly, non-exempt employee of Westco Equities, Inc. dba Westco Property Management
(“Defendant”) in California during the calendar week. “Individual PAGA Work Weeks” are defined as any Work
Week in which you worked at least one (1) day as an hourly, non-exempt employee of Westco Equities, Inc. dba
Westco Property Management (“Defendant”) in California during the calendar week during the period of August
17, 2020 through September 17, 2022. The number of Class and PAGA Work Weeks applicable to your claim are
set forth below.

YOUR ELIGIBLE WORK WEEKS

Defendant’s records indicate that you worked <<number of Work Weeks>> Work Weeks between October 07,2017
and September 17, 2022 and <<number of Work Weeks>>Work Weeks between August 17, 2020 through
September 17, 2022.

YOUR ESTIMATED SETTLEMENT AWARD AND DISPUTE PROCEDURE

Under the terms of the Class Action Settlement, you are entitled to receive a settlement payment in the approximate
estimated amount of <<$Individual Class Payment Amount>>, minus all applicable payroll and tax deductions, after
the Court approves the Settlement and it goes into effect. This process may take six months or more. You will receive
a Form W-2 reflecting the payment to you. Your Individual Class Payment reflected on this Notice is only an
estimate. The exact amount of the payment could vary, up or down.

If you wish to dispute the number of October 07, 2017 credited to you, or anything else about your employment
status, you must complete and return this form by indicating what you believe is incorrect on the blank lines below
and return it on or before <<RESPONSE DEADLINE>> to the Administrator via U.S. Mail with proof of the
submission date (such as a postmark or delivery service date stamp). You must also send any documents or other
information that you contend supports your belief that the information set forth above is incorrect. The Administrator
will resolve any dispute based upon Defendant’s records and any information you provide. Please be advised that
the information on this Work Weeks Dispute Form is presumed to be correct unless the documents you submit are
company records from Defendant.

1
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UNLESS YOU ARE FILING A DISPUTE REGARDING THE NUMBER OF WORK WEEKS, RECEIPT
OF A DIRECT SETTLEMENT PAYMENT, OR YOUR EMPLOYMENT STATUS, YOU DO NOT

NEEDTO TAKE ANY ACTION
2
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*SENT BY ELECTRONIC SUBMISSION, CERTIFIED MAIL, AND
EMAIL¥*

August 16, 2021

Attn: PAGA Administrator

Labor and Workforce Development Agency
Attn: PAGA Administrator
http://dit.tflaforms.net

Viia Electronic Submission

Re:  Dean Crumpler / Westco Equities
To Whom It May Concern:

Pursuant to the Labor Code Private Attorneys General Act of 2004, Labor Code
sections 2698, ¢f seq., Dean Crumpler (hereafter “Crumpler” or “Complainant”)
provides notice that Westco Equities, Inc. dba Westco Property Management, a
California corporation, and related entities (collectively “the Westco Equities
Employers” or “the Employers”) violated his rights and those of all other
individuals the Westco Equities Employers have employed or otherwise
contracted with in California as maintenance workers, property managers,
individuals performing work comparable to the aforementioned, and individuals
in similar positions (hereafter the “Aggrieved Employees”) under Labor Code
sections 201, 202, 203, 204, 1174, 226, 226.7, 510, 512, 1194, 1197, 1198, and
2802. On behalf of himself and all other Aggrieved Employees, Crumpler hereby
provides this notice to the Labor & Workforce Development Agency and the
Westco Equities Employers and their agents and representatives.

At all relevant times, the Westco Equities Employers have employed persons,
conducted business, and engaged in illegal payroll practices and policies,
throughout California. Crumpler and all of the other Aggrieved Employees are
“employees” within the meaning of Industrial Welfare Commission Order No.
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5-2001 (hereafter “the Wage Order”) section 2, subdivision (F) and “Aggrieved
Employees” within the meaning of Labor Code section 2699(c).

Statement of Facts

On approximately April 12, 2018, the Westco Equities Employers began to
employ Crumpler in Fresno in the position of maintenance worker. The Westco
Equities Employers continuously employed him in that capacity until on or about

March 21, 2021 when he began a leave of absence. On or about March 21, 2021,
the employment relationship ended.

At all relevant times, the Westco Equities Employers issued wages to Crumpler
and all of the other Aggrieved Employees on a biweekly (26 paychecks/year)
basis and paid them by the hour. At all relevant times, the Westco Equities
Employers classified Crumpler and all of the other Aggrieved Employees as non-
exempt employees entitled to the protections of the Labor Code and the Wage
Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for all hours worked at the applicable minimum or
regular rates of pay. The Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to work through their off-the-clock meal
periods to respond to communications by managers and homeowners.
Moreover, the Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to perform at least 30 minutes of work each day that
the Westco Equities Employers prohibited them from recording for purposes of
payroll. This included requirements that Crumpler and the Aggrieved Employees
start their work one hour before the start time that the Westco Equities
Employers would begin to pay them from. The unpaid time was spent
performing such tasks as training other employees and picking up supplies at
hardware stores necessary to complete work orders. The Westco Equities
Employers also required Crumpler and all of the other Aggrieved Employees to
perform work at the end of their workdays that the Westco Equities Employers
would not pay them for. This work included time spent locking up the office.
These unpaid work periods extended each workday of Crumpler and the
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Aggrieved Employees beyond eight hours and each workweek beyond 40 hours.
Furthermore, the Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to provide their own tools to perform the job duties
the Westco Equities Employers expected them to perform, but did not
reimburse them for such tools nor provide them. In spite of this, the Westco
Equities Employers failed to pay Crumpler and all of the other Aggrieved
Employees at least twice minimum wage as required by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees at the correct rates of pay for all hours worked over
eight in a day, over 40 in a week, and for the first eight hours of the seventh day
of the workweek. The Westco Equities Employers required Crumpler and all of
the other Aggrieved Employees to work through their off-the-clock meal periods
to respond to communications by managers and homeowners. Moreover, the
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to perform at least 30 minutes of work each day that the Westco
Equities Employers prohibited them from recording for purposes of payroll. The
unpaid work periods described above extended each workday of Crumpler and
the Aggrieved Employees beyond eight hours and each workweek beyond 40
hours, though the Westco Equities Employers did not pay Crumpler and all of
the other Aggrieved Employees overtime premium rates for work performed in
excess of eight hours in a day and 40 hours in a week.

At all relevant times, the Westco Equities Employers failed to provide Crumpler
and all of the other Aggrieved Employees with all timely 30-minute, off-duty
meal periods. The Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers and homeowners but did not pay them
tor such periods. The Westco Equities Employers also failed to pay premium
wages for days on which it failed to provide Crumpler and all of the other
Aggrieved Employees with meal periods as required by law.

At all relevant times, the Westco Equities Employers failed to authorize and

permit Crumpler and all of the other Aggrieved Employees to take ten-minute,
off-duty, paid rest breaks every four hours worked or major portion thereof. The
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Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to work through their rest periods to respond to communications by
managers and homeowners. The Westco Equities Employers also failed to pay
premium wages for days on which it failed to authorize and permit Crumpler and
all of the other Aggrieved Employees to take rest breaks as required by law.

At all relevant times, the Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to incur certain business expenses in the
course of performing their duties. The Westco Equities Employers supplied
Crumpler and the Aggrieved Employees with a Home Depot credit card to at
times purchase brooms, mops, buckets, shovels, shop vacs, and wheelbarrows,
but required Crumpler and all of the other Aggrieved Employees to supply
mobile phones, tools, equipment, supplies, and materials to perform their job
duties. The tools the Westco Equities Employers required Crumpler and all of
the Aggrieved Employees to provide themselves included hammers, drill bits,
screwdrivers, tape measures, visors, sanding belts, belt sander firearms,
flashlights, cameras, calculators, claw hammers, levels, utility knives, cordless
power tools sets, wire stripper pliers, pliers, wrenches, shovels, saws, thermal gun
readers, heat guns, impact guns, and face board nailers. The Westco Equities
Employers did not provide these items and did not reimburse Crumpler and the
other Aggrieved Employees for these items. The Westco Equities Employers
required Crumpler and all of the other Aggrieved Employees to provide their
own tools to perform the job duties the Westco Equities Employers expected
them to perform, but did not reimburse them for such tools nor provide them.
When Crumpler used the Home Depot credit cards to purchase tools to perform
his job duties, his manager who decided whether or not to approve purchases
criticized him for spending too much on tools. Additionally, the Westco Equities
Employers required Crumpler to share the tools they provided to him with
others which also slowed down the progress of his work.

At all relevant times, the Westco Equities Employers failed to issue to Crumpler
and all of the other Aggrieved Employees complete and accurate wage
statements that state all hours worked at the correct rates of pay, and all wages
earned. The Westco Equities Employers knowingly and intentionally failed to
state on the wage statements they issued to Crumpler and all of the other
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Aggrieved Employees the unpaid wages discussed above. The wage statements
fail to state all hours worked at the correct rates of pay, all minimum wages
earned, all regular wages earned, all overtime wages earned, all doubletime wages
earned, all meal period premium wages earned, all rest break premium wages
earned, and all unlawfully deducted wages.

The Westco Equities Employers also failed to timely pay Crumpler and all of the
other Aggrieved Employees all earned wages as described above during and at
the conclusion of employment.

The Westco Equities Employers failed to maintain accurate employee records of
Crumpler and all of the other Aggrieved Employees. The Westco Equities
Employers failed to maintain the records of the work performed and the meal
and rest breaks taken on-duty by Crumpler and all of the other Aggrieved
Employees.

For the reasons stated herein, Crumpler alleges the following violations of the
Labor Code and the Wage Order on behalf of himself and all of the other
Aggrieved Employees:

(a)  The Westco Equities Employers failed to pay Crumpler and all of
the other Aggrieved Employees all wages earned for all hours
worked at the correct rates of pay, including minimum, regular,
overtime, and doubletime wages;

(b)  The Westco Equities Employers failed to provide Crumpler and all
of the other Aggrieved Employees all meal periods in compliance
with California law;

(¢ The Westco Equities Employers failed to authorize and permit
Crumpler and all of the other Aggrieved Employees to take rest

breaks in compliance with California law;

(d)  The Westco Equities Employers failed to compensate Crumpler
and all of the other Aggrieved Employees at one hout’s pay for
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each day in which the Westco Equities Employers failed to provide
them with one or more meal periods as required by law;

()  The Westco Equities Employers failed to compensate Crumpler
and all of the other Aggrieved Employees at one hout’s pay for
each day in which the Westco Equities Employers failed to
authorize and permit them to take one or more rest breaks as
required by law;

(f)  The Westco Equities Employers failed to indemnify Crumpler and
all of the other Aggrieved Employees for all necessary business
expenditures incurred during the discharge of their duties;

(9  The Westco Equities Employers unlawfully deducted wages
belonging to Crumpler and all of the other Aggrieved Employees;

(h)  The Westco Equities Employers knowingly and intentionally failed
to provide Crumpler and all of the other Aggrieved Employees with
accurate wage statements;

(i) The Westco Equities Employers willfully failed to timely pay
Crumpler and all of the other Aggrieved Employees all earned and
unpaid wages during their employment with the Westco Equities
Employers and when their employment ended; and

() The Westco Equities Employers failed to maintain accurate
employment records pertaining to Crumpler and all of the other
Aggrieved Employees.

Accordingly, Crumpler now seeks civil penalties on behalf of himself and all of
the other Aggrieved Employees based on the Westco Equities Employers’
alleged violations of the Labor Code and the Wage Order.

The Wage Order
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The Wage Order applies to “all persons employed in the public housekeeping
industry whether paid on a time, piece rate, commission, or other basis.” Wage
Order, § 1. The Wage Order defines "Public Housekeeping Industry” to mean

any industry, business, or establishment which provides meals, housing,
or maintenance services whether operated as a primary business or when
incidental to other operations in an establishment not covered by an
industry order of the Commission, and includes, but is not limited to the
tollowing:

(1) Restaurants, night clubs, taverns, bars, cocktail lounges, lunch
counters, cafeterias, boarding houses, clubs, and all similar
establishments where food in either sold or liquid form is prepared
and served to be consumed on the premises;

(2)  Catering, banquet, box lunch service, and similar establishments
which prepare food for consumption on or off the premises;

(3)  Hotels, motels, apartment houses, rooming houses, camps, clubs,
trailer parks, office or loft buildings, and similar establishments
offering rental of living, business, or commercial quarters;

(4)  Hospitals, sanitariums, rest homes, child nurseries, child care
institutions, homes for the aged, and similar establishments
offering board or lodging in addition to medical, surgical, nursing,
convalescent, aged, or child care;

(5)  Private schools, colleges, or universities, and similar establishments
which provide board or lodging in additional to educational
facilities;

(6)  Establishments contracting for development, maintenance or

cleaning of grounds; maintenance or cleaning of facilities and/or
quarters of commercial units and living units; and
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(7)  Establishments providing veterinary or other animal care services.

Wage Order, § 2(P). Atall relevant times during the applicable limitations period,
the Westco Equities Employers, Crumpler, and all of the Aggrieved Employees
were covered by the Wage Order because the Westco Equities Employers
operated, and Crumpler, and all of the Aggrieved Employees, worked for one or
more apartments houses, homeowners associations, and residential properties.
Accordingly, Crumpler and all of the other Aggrieved Employees are entitled to
the protections the Wage Order provides.

Failure To Pay Wages For All Hours Worked At The Correct
Rates of Pay
(Lab. Code §§ 510, 1194, 1197, and 1198)

Under Labor Code section 1197, “The minimum wage for employees fixed by
the commission is the minimum wage to be paid to employees, and the payment
of a less wage than the minimum so fixed is unlawful.”

In relevant part, section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so[.]

In relevant part, Labor Code section 1194 states:

(a)  Notwithstanding any agreement to work for a lesser wage,
any employee receiving less than the legal minimum wage or
the legal overtime compensation applicable to the employee
is entitled to recover in a civil action the unpaid balance of
the full amount of this minimum wage or overtime
compensation, including interest thereon, reasonable
attorney’s fees, and costs of suit.
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In relevant part, Labor Code section 510 states:

Any work in excess of eight hours in one workday and any work in excess
of 40 hours in any one workweek and the first eight hours worked on the
seventh day of work in any one workweek shall be compensated at the
rate of no less than one and one-half times the regular rate of pay for an
employee. Any work in excess of 12 hours in one day shall be
compensated at the rate of no less than twice the regular rate of pay for
an employee. In addition, any work in excess of eight hours on any seventh
day of a workweek shall be compensated at the rate of no less than twice
the regular rate of pay of an employee.

In relevant part, Section 3 of the Wage Order states:

The following overtime provisions are applicable to employees 18 years
of age or over and to employees 16 or 17 years of age who are not required
by law to attend school and are not otherwise prohibited by law from
engaging in the subject work. Such employees shall not be employed more
than eight (8) hours in any workday or more than 40 in a workweek unless
the employee receives one and one half (1'2) times such employee’s
regular rate of pay for all hours worked over 40 hours in the workweek.
Eight (8) hours of labor constitutes a day’s work. Employment beyond
eight (8) hours in any workday or more than six (6) days in any workweek
is permissible provided the employee is compensated for such overtime
at not less than:

(a)  One and one-half (1'2) times the employee’s regular rate of pay for
all hours worked in excess of eight (8) hours up to and including
twelve (12) hours in any workday, and for the first eight (8) hours
worked on the seventh (7*) consecutive day of work in a workweek;

(b)  Double the employee’s regular rate of pay for all hours worked in
excess of 12 hours in any workday and for all hours worked in
excess of eight (8) hours on the seventh (7%) consecutive day of
work in a workweek; and
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(c)  The overtime rate of compensation required to be paid to a
nonexempt full-time salaried employee shall be computed by using
the employee’s regular houtly salary as one fortieth (1/40) of the
employee’s weekly salary.

Labor Code § 1198 prohibits employers from employing their employees under
conditions prohibited by the Wage Order.

In conjunction, these provisions of the Labor Code require employers to pay
employees no less than their agreed-upon or statutorily mandated wage rates for
all hours worked, including hours spent working “off-the-clock” (before
punching in or after punching out on a time clock) when the employer knew or
reasonably should have known that employees were working during those hours.

Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 585.

The Westco Equities Employers required Crumpler and all of the other
Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers and homeowners. Moreover, the
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to perform at least 30 minutes of work each day that the Westco
Equities Employers prohibited them from recording for purposes of payroll
This included requirements that Crumpler and the Aggrieved Employees start
their work one hour before the start time that the Westco Equities Employers
would begin to pay them from. The unpaid time was spent performing such tasks
as training other employees and picking up supplies at hardware stores necessary
to complete work orders. The Westco Equities Employers also required
Crumpler and all of the other Aggrieved Employees to perform work at the end
of their workdays that the Westco Equities Employers would not pay them for.
This work included time spent locking up the office. These unpaid work periods
extended each workday of Crumpler and the Aggrieved Employees beyond eight
hours and each workweek beyond 40 hours. Furthermore, the Westco Equities
Employers required Crumpler and all of the other Aggrieved Employees to
provide their own tools to perform the job duties the Westco Equities Employers
expected them to perform, but did not reimburse them for such tools nor
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provide them. In spite of this, the Westco Equities Employers failed to pay
Crumpler and all of the other Aggrieved Employees at least twice minimum wage

as required by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees at the correct rates of pay for all hours worked over
eight in a day, over 40 in a week, and for the first eight hours of the seventh day
of the workweek. As stated above, the Westco Equities Employers required
Crumpler and all of the other Aggrieved Employees to work through their off-
the-clock meal periods to respond to communications by managers and
homeowners. Moreover, the Westco Equities Employers required Crumpler and
all of the other Aggrieved Employees to perform at least 30 minutes of work
each day that the Westco Equities Employers prohibited them from recording
tor purposes of payroll. The unpaid work periods described above extended each
workday of Crumpler and the Aggrieved Employees beyond eight hours and
each workweek beyond 40 hours, though the Westco Equities Employers did
not pay Crumpler and all of the other Aggrieved Employees overtime premium
rates for work performed in excess of eight hours in a day and 40 hours in a
week.

At all relevant times during the applicable limitations period, the Westco Equities
Employers failed to compensate Crumpler and all of the other Aggrieved
Employees for all hours worked, including, but not limited to minimum, regular,
overtime, and doubletime wages for all hours they worked at the correct rates of
pay. Accordingly, Crumpler now seeks civil penalties on behalf of himself and all
of the other Aggrieved Employees as follows:

1. $50 for each aggrieved employee for each initial violation of Labor
Code § 510, and $100 for each aggrieved employee for each
subsequent violation, per pay period in addition to an amount
sufficient to recover underpaid wages (penalties set by Labor Code
§ 558);

2. $100 for each aggrieved employee for each initial violation of Labor
Code § 1194, and $200 for each aggrieved employee for each
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subsequent violation, per pay period (penalties set by Labor Code

§2699()(2);

$100 for each underpaid aggrieved employee for each initial
violation of Labor Code § 1197, and $250 for each underpaid
aggrieved employee for each subsequent violation per pay period
(regardless of whether the initial violations were intentionally
committed), in addition to an amount sufficient to recover
underpaid wages, liquidated damages pursuant to Section 1194.2,
and any applicable penalties imposed pursuant to Section 203
(penalties set by Labor Code § 1197.1) and

$100 for each aggrieved employee for each initial violation of Labor
Code § 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code

§ 2699(f)(2)).

Failure to Provide Meal Periods
(Lab. Code §§ 226.7, 512, and 1198)

In relevant part, section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so.

In relevant part, Labor Code section 1198 states, “The employment of any

employee ...

unlawful.”

under conditions of labor prohibited by the [Wage Order] is

In relevant part, Labor Code section 512 states:

An employer may not employ an employee for a work period of
more than five hours per day without providing the employee with
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a meal period of not less than 30 minutes, except that if the total
work period per day of the employee is no more than six hours, the
meal period may be waived by mutual consent of both the employer
and employee. An employer may not employ an employee for a
work period of more than 10 hours per day without providing the
employee with a second meal period of not less than 30 minutes,
except that if the total hours worked is no more than 12 hours, the
second meal period may be waived by mutual consent of the
employer and the employee only if the first meal period was not
waived.

In relevant part, section 11 of the Wage Order states:
Meal Periods:

(A)  No employer shall employ any person for a work period of
more than five (5) hours without a meal period of not less
than 30 minutes, except that when a work period of not
more than six (6) hours will complete the day’s work the
meal period may be waived by mutual consent of the
employer and the employee. Unless the employee is relieved
of all duty during a 30 minute meal period, the meal period
shall be considered an “on duty” meal period and counted
as time worked. ... .

(B)  If an employer fails to provide an employee a meal period in
accordance with the applicable provisions of this Order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each workday
that the meal period is not provided.

In addition, L.abor Code section 226.7 states:

(b)  An employer shall not require an employee to work during a
meal or rest or recovery period mandated pursuant to an
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applicable statute, or applicable regulation, standard, or
order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health.

(c)  Ifan employer fails to provide an employee a meal or rest or
recovery period in accordance with a state law, including, but
not limited to, an applicable statute or applicable regulation,
standard, or order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health, the employer
shall pay the employee one additional hour of pay at the
employee’s regular rate of compensation for each workday
that the meal or rest or recovery period is not provided.

At all relevant times, the Westco Equities Employers failed to provide Crumpler
and all of the other Aggrieved Employees with all timely meal periods. The
Westco Equities Employers denied Crumpler and all of the other Aggrieved
Employees their 30-minute off-duty meal period within the first five hours of
work. The Westco Equities Employers required Crumpler and all of the other
Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers, homeowners, and others but did not
pay them for such periods. Furthermore, the Westco Equities Employers failed
to pay premium wages for days on which they failed to provide Crumpler and all
of the other Aggrieved Employees with timely meal periods. Accordingly,
Crumpler now seeks civil penalties for these Labor Code violations that the
Westco Equities Employers have committed against and all of the other
Aggrieved Employees as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 226.7, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2));
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2. $50 for each aggrieved employee for each initial violation of Labor
Code section 512, and $100 for each aggrieved employee for each
subsequent violation, per pay period in addition to an amount
sufficient to recover underpaid wages (penalties set by Labor Code
section 558); and

3. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(1)(2)).

Failure to Authorize and Permit Rest Periods
(Lab. Code §§ 226.7 & 1198)

Section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so.

In relevant part, Labor Code section 1198 states,

The employment of any employee . . . under conditions of labor

prohibited by the [Wage Order] is unlawful.
Section 12 of the Wage Order provides, in relevant part:
Rest Periods:
(A)  Every employer shall authorize and permit all employees to
take rest periods, which insofar as practicable shall be in the
middle of each work period. The authorized rest period time

shall be based on the total hours worked daily at the rate of
ten (10) minutes net rest time per four (4) hours or major
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fraction thereof. However, a rest period need not be
authorized for employees whose total daily work time is less
than three and one-half (3 ’2) hours. Authorized rest period
time shall be counted as hours worked for which there shall
be no deduction from wages.

(B)  If an employer fails to provide an employee a rest period in
accordance with the applicable provisions of this order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each workday
that the rest period is not provided.

In addition, Labor Code section 226.7 states:

(b)  An employer shall not require an employee to work during a
meal or rest or recovery period mandated pursuant to an
applicable statute, or applicable regulation, standard, or
order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health.

(c)  Ifan employer fails to provide an employee a meal or rest or
recovery period in accordance with a state law, including, but
not limited to, an applicable statute or applicable regulation,
standard, or order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health, the employer
shall pay the employee one additional hour of pay at the
employee’s regular rate of compensation for each workday
that the meal or rest or recovery period is not provided.

The Westco Equities Employers failed to authorize and permit Crumpler and all
of the other Aggrieved Employees to take ten-minute, paid, duty-free rest breaks
every four hours worked or major fraction thereof. The Westco Equities
Employers did not seek an exemption from the rest period protections of the
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Wage Order from the California Division of Labor Standards Enforcement. The
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to work through their rest periods to respond to communications by
managers, homeowners, and others. Moreover, the Westco Equities Employers
tailed to pay Crumpler and all of the other Aggrieved Employees premium wages
on workdays the Westco Equities Employers failed to provide Crumpler and all
of the other Aggrieved Employees with 10-minute rest periods every four hours
worked or major fraction thereof. Accordingly, Crumpler now seeks civil
penalties for these Labor Code violations that the Westco Equities Employers
have committed against and all of the other Aggrieved Employees as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 226.7, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)).

Failure to Reimburse for Expenses
(Lab. Code §§ 1198 and 2802)

In pertinent part, Labor Code § 2802(a) states, “An employer shall indemnify his
or her employee[s] for all necessary expenditures incurred by the employee in
direct consequence of the discharge of his or her duties.”

Additionally, the Wage Order states,
(A)  When uniforms ate required by the employer to be worn by the

employee as a condition of employment, such uniforms shall be
provided and maintained by the employer.
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(B)  When tools or equipment are required by the employer or are
necessary to the performance of a job, such tools and equipment
shall be provided and maintained by the employer, except that an
employee whose wages are at least two (2) times the minimum wage
provided herein may be required to provide and maintain hand
tools and equipment customarily required by the trade or craft.

Wage Order, § 9(B).

Labor Code Section 1198 prohibits an employer from employing any person
under conditions that violate the Wage Order.

As described above, the Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to incur certain business expenses in the
course of performing their duties. The Westco Equities Employers supplied
Crumpler and the Aggrieved Employees with a Home Depot credit card to at
times purchase brooms, mops, buckets, shovels, shop vacs, and wheelbarrows,
but required Crumpler and all of the other Aggrieved Employees to supply
mobile phones, tools, equipment, supplies, and materials to perform their job
duties. The tools the Westco Equities Employers required Crumpler and all of
the Aggrieved Employees to provide themselves included hammers, drill bits,
screwdrivers, tape measures, visors, sanding belts, belt sander firearms,
flashlights, cameras, calculators, claw hammers, levels, utility knives, cordless
power tools sets, wire stripper pliers, pliers, wrenches, shovels, saws, thermal gun
readers, heat guns, impact guns, and face board nailers. The Westco Equities
Employers did not provide these items and did not reimburse Crumpler and the
other Aggrieved Employees for these items. The Westco Equities Employers
required Crumpler and all of the other Aggrieved Employees to provide their
own tools to perform the job duties the Westco Equities Employers expected
them to perform, but did not reimburse them for such tools nor provide them.
When Crumpler used the Home Depot credit cards to purchase tools to perform
his job duties, his manager who decided whether or not to approve purchases
criticized him for spending too much on tools. Additionally, the Westco Equities
Employers required Crumpler to share the tools they provided to him with
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others which also slowed down the progress of his work. Accordingly, Crumpler
seeks civil penalties for these Labor Code violations that the Westco Equities
Employers have committed against and all of the other Aggrieved Employees
as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 2802, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)).

Failure to Provide Accurate Wage Statements
(Lab. Code § 226)

Labor Code section 226(a) requires an employer to provide an employee, either
semi-monthly or at the time of each wage payment, with an accurate and itemized
written wage statement that shows:

1. Gross wages earned;

2. Total hours worked by the employee, except for any employee
whose compensation is solely based on a salary and who is exempt
from payment of overtime under subdivision (a) of Section 515 or

any applicable order of the Industrial Welfare Commission;

3. The number of piece rate units earned and any applicable piece rate
if the employee is paid on a piece-rate basis;

4. All deductions, provided that all deductions made on written orders
of the Employee may be aggregated and shown as one item;
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5. Net wages earned;
0. The inclusive dates of the period for which the employee is paid;
7. The name of the employee and his or her social security number,

except that by January 1, 2008, only the last four digits of his or her
social security number or an employee identification number other
than a social security number may be shown on the itemized
statement;

8. The name and address of the legal entity that is the employer; and

9. All applicable houtly rates in effect during the pay period and the
corresponding number of hours worked at each hourly rate by the
employee.

At all relevant times during the applicable limitations period, the Westco Equities
Employers violated Labor Code section 226 because they did not properly and
accurately itemize each Aggrieved Employee’s gross wages earned, net wages
earned, the total hours worked, the corresponding number of hours worked at
each rate by the Aggrieved Employee and other requirements of Labor Code
section 226. The Westco Equities Employers failed to state in the wage
statements they issued to Crumpler and all of the other Aggrieved Employees all
their hours worked and wages earned, including, but not limited to, regular and
overtime wages for work they performed off-the-clock after clocking-out (as
described above). The Westco Equities Employers knowingly and intentionally
tailed to state on the wage statements they issued to Crumpler and all of the other
Aggrieved Employees the earned but unpaid wages described above. The wage
statements do not state all hours worked at the correct rates of pay, all minimum
wages earned, all regular wages earned, all overtime wages earned, all doubletime
wages earned, all meal period premium wages earned, all rest break premium
wages earned, and all unlawfully deducted wages.

Accordingly, Crumpler seeks civil penalties for the LLabor Code violations that
the Westco Equities Employers have committed against and all of the other
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Aggrieved Employees as follows: $250 for each aggrieved employee for each
initial violation of Labor Code section 226(a), and $1,000 for each aggrieved
employee for each subsequent violation (penalties set by Labor Code
section 220.3).

Failure to Timely Pay Wages During Employment
(Lab. Code § 204)

Labor Code section 204 states all wages (other than those mentioned in Labor
Code sections 201 and 202) earned by any person in any employment are due
and payable twice during each calendar month, on days designated in advance by
the employer as the regular paydays. Labor performed between the 1st and 15th
days, inclusive, of any calendar month shall be paid for between the 16th and the
26th day of the month during which the labor was performed, and labor
performed between the 16th and the last day, inclusive, of any calendar month,
shall be paid for between the 1st and 10th day of the following month. In
addition, all wages for work performed in excess of the normal work period must
be paid by no later than the following regular payday.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for wages earned, including minimum wages, regular
wages, overtime wages, doubletime wages, unprovided meal period premium
wages, unprovided rest break premium wages, and deducted wages, at the
intervals stated above. As a result, the Westco Equities Employers failed to timely
pay all earned wages due during employment within the time periods set by Labor
Code section 204. Accordingly, Crumpler now seeks civil penalties for the Labor
Code violations that the Westco Equities Employers have committed against
and all of the other Aggrieved Employees as follows: $100 for each aggrieved
employee for each initial violation of Labor Code section 204, and $200 for each
aggrieved employee for each subsequent violation, plus 25% of the amount
unlawfully withheld from each aggrieved employee (penalties set by Labor Code
section 210).

Failure to Timely Pay Wages Upon Termination of Employment
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(Lab. Code §§ 201-203)

Under Labor Code § 2019, if an employer discharges an employee, the wages
earned and unpaid at the time of discharge are due and payable immediately.
Under § 202, if an employee not having a written contract for a definite period
quits his or her employment, his or her wages shall become due and payable not
later than 72 hours thereafter, unless the employee has given 72 hours previous
notice of his or her intention to quit, in which case the employee is entitled to
his or her wages at the time of quitting. Notwithstanding any other provision of
law, an employee who quits without providing a 72-hour notice shall be entitled
to receive payment by mail if he or she so requests and designates a mailing
address. Id. The date of the mailing shall constitute the date of payment for
purposes of the requirement to provide payment within 72 hours of the notice

of quitting. Id.

Under Labor Code § 203, if an employer willfully fails to pay without abatement
or reduction, in accordance with {§ 201 and 202, the wages of an employee who
is discharged or who quits, the wages of the employee shall continue as a penalty
trom the due date thereof at the same rate until paid or until an action therefor
is commenced; but the wages shall not continue for more than 30 days.

The Westco Equities Employers failed to pay Crumpler and all of the other
Aggrieved Employees whose employment ended all of the earned but unpaid
wages described above by the conclusion of their employment with Crumpler,
including minimum wages, regular wages, overtime wages, doubletime wages,
unprovided meal period premium wages, unprovided rest break premium wages,
and deducted wages. By failing to pay Crumpler and all of the other Aggrieved
Employees as set forth above at the end of employment, the Westco Equities
Employers are liable for violations of Labor Code {§ 201, 202, and 203.
Accordingly, on behalf of himself and all of the other Aggrieved Employees,
Crumpler seeks civil penalties from the Westco Equities Employers as follows:

1. For violations of Labor Code § 201, $100 per aggrieved employee

for each of the pay periods in which initial violations of § 201
occurred, and $200 per aggrieved employee per pay period in which
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subsequent violations of § 201 occurred (penalties set by Labor
Code § 2699(f)(2));

2. For violations of Labor Code § 202, $100 per aggrieved employee
for each of the pay periods in which initial violations of § 202
occurred, and $200 per aggrieved employee per pay period in which
subsequent violations of § 202 occurred (penalties set by Labor
Code § 2699(f)(2)); and

3. For violations of Labor Code § 203, $100 per aggrieved employee
for each of the pay periods in which initial violations of § 203
occurred, and $200 for per aggrieved employee per pay period in
which subsequent violations of § 203 occurred (penalties set by
Labor Code § 2699(f)(2)).

Failure to Maintain Accurate Employment Records
(Lab. Code §§ 1174 & 1198)

Labor Code section 1174, which also pertains to recordkeeping, states:

Every person employing labor in this state shall:

(c) Keep a record showing the names and addresses of all
employees employed and the ages of all minors.

(d)  Keep, at a central location in the state or at the plants or
establishments at which employees are employed, payroll
records showing the hours worked daily by and the wages
paid to, and the number of piece-rate units earned by and
any applicable piece rate paid to, employees employed at the
respective plants or establishments. These records shall be
kept in accordance with rules established for this purpose by
the commission, but in any case shall be kept on file for not
less than three years. An employer shall not prohibit an
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employee from maintaining a personal record of hours
worked, or, if paid on a piece-rate basis, piece-rate units
earned.

Labor Code section 1174.5 states:

Any person employing labor who willfully fails to maintain the
records required by subdivision (c) of Section 1174 or accurate and
complete records required by subdivision (d) of Section 1174, or to
allow any member of the commission or employees of the division
to inspect records pursuant to subdivision (b) of Section 1174, shall
be subject to a civil penalty of five hundred dollars ($500).

Section 7 of Wage Order states,

(A)  Every employer shall keep accurate information with respect
to each employee including the following:

(1)  Full name, home address, occupation and social
security number.

(2)  Birth date, if under 18 years, and designation as a
minot.

(3)  Time records showing when the employee begins and
ends each work period. Meal periods, split shift
intervals and total daily hours worked shall also be
recorded. Meal periods during which operations cease
and authorized rest periods need not be recorded.

(4)  Total wages paid each payroll period, including value

of board, lodging, or other compensation actually
furnished to the Employee.

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324



LWDA | The Westco Equities Employers
Auwugust 16, 2021
Page 25 of 26

(5) Total hours worked in the payroll period and
applicable rates of pay. This information shall be
made readily available to the employee upon
reasonable request.

(6)  When a piece rate or incentive plan is in operation,
piece rates or an explanation of the incentive plan
formula shall be provided to employees. An accurate
production record shall be maintained by the
employer.

Labor Code section 1198 prohibits employers from employing their employees
under conditions prohibited by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for all hours worked at the correct rates of pay,
including all hours worked at the correct rates of pay, all minimum wages earned,
all regular wages earned, all overtime wages earned, all doubletime wages earned,
all meal period premium wages earned, all rest break premium wages earned, and
all unlawfully deducted wages. As a result, the Westco Equities Employers have
tailed to accurately maintain all records required by section 1174 and the Wage
Order, including but not limited to Crumpler and all of the other Aggrieved
Employees’ total hours worked, total wages paid, and applicable houtly rates
during each payroll period. Accordingly, Crumpler seeks civil penalties on behalf
of himself and all of the other Aggrieved Employees as follows:

1. $500 for each aggrieved employee for each violation of Labor Code
section 1174 (penalties set by Labor Code section 1174.5); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each Aggrieved Employee for
each subsequent violation, per pay period (penalties set by Labor
Code section 2699(f)(2)).

Conclusion
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As noted above, this letter constitutes the required notice under the Labor Code
Private Attorneys General Act of 2004. Please be advised that Dean Crumpler
will seek both reasonable attorneys’ fees and costs under Labor Code
section 2699(g)(1) in a civil action should the LWDA decline to pursue this
matter. This letter also serves as a formal notice under the catalyst theory and
Code of Civil Procedure section 1021.5 to resolve this matter before litigation.

Sincerely,

bl

David Spivak, Esq.
David@spivaklaw.com
cc:  Dean Crumpler

Walter L. Haines, Esq.

United Employees Law Group

Westco Equities dba Westco Property Management
c/o Gary Bethel, Esq.

Ivy Fitzgerald, Esq.

Littler Mendelson, PC

5200 North Palm Avenue

Suite 302

Fresno, CA 93704-2225

GBethel@littler.com

IFitzgerald@littler.com
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SPIVAK LAW

Employee Rights Attorneys
16530 Ventura Blvd., Ste. 203
Encino, CA 91436
(213) 725-9094 Tel
(213) 634-2485 Fax
SpivakLaw.com

DAVID G. SPIVAK (SBN 179684)
david@spivaklaw.com

SARA BROWN (SBN 325763)
sara@spivaklaw.com

THE SPIVAK LAW FIRM

} E-FILED
16530 Ventura Blvd., Suite 203 10/7/2021 10:14 AM
Encino, CA 91436 Superior Court of California
Telephone (213) 725-9094 County of Fresno
Facsimile (213) 634-2485 By: I. Herrera, Deputy

WALTER L. HAINES (SBN 71075)
whaines@uelglaw.com

UNITED EMPLOYEES LAW GROUP, PC

4276 Katella Ave., Suite 301

Los Alamitos, CA 90720

Telephone (562) 256-1047

Facsimile (562) 256-1006

Attorneys for Plaintiff,
DEAN CRUMPLER and all others similarly situated

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF FRESNO
(UNLIMITED JURISDICTION)

DEAN CRUMPLER, on behalf of himself, all | Case No.:21CECG02993
others similarly situated, and the general

public, CLASS ACTION
Plaintiff, COMPLAINT FOR:
1. Failure to Pay All Wages Earned for
VS. All Hours Worked (Lab. Code §§510,

1182.12, 1194, 1197, and 1198);
WESTCO EQUITIES, INC. d/b/a WESTCO 2. Failure to Provide Rest Periods (Lab.

PROPERTY MANAGEMENT, a California Code §§ 226.7 and 1198);
corporation; and DOES 1-50, inclusive, 3. Failure to Provide Meal Periods (Lab.
Code §§ 226.7, 512 and 1198);
Defendants. 4. Failure to Reimburse for Expenses

(Lab. Code §§1198 and 2802);

5. Wage Statement Penalties (Lab. Code
§ 226);

6. Waiting Time Penalties (Lab. Code
§§ 201, 202, and 203; and

7. Unfair Competition (Bus. & Prof. Code
§§ 17200, et seq.).
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‘ JURY TRIAL DEMANDED

Plaintiff, DEAN CRUMPLER (hereafter “Plaintiff”), on behalf of himself and all others
similarly situated, complains and alleges as follows:

INTRODUCTION

1. Plaintiff brings this class action against Defendant WESTCO EQUITIES, INC.
d/b/a WESTCO PROPERTY MANAGEMENT, a California corporation; and DOES 1-50,
inclusive (collectively “Defendants™) for alleged violations of the California Labor Code,
Industrial Welfare Commission Order No. 5-2001 (hereafter “the Wage Order”), and the Business
and Professions Code.

2. As set forth in more detail below, Plaintift alleges that Defendants are liable to
him and other similarly situated current and former employees in California for unpaid wages and
other related relief. These claims are based on Defendants’ failures to: (1) Pay all wages earned
for all hours worked; (2) Provide all rest periods; (3) Provide all meal periods; (4) Failure to
reimburse for expenses; (5) Issue accurate and complete itemized written wage statements; (6)
Timely pay all wages upon termination of employment; and (7) Fairly compete. Accordingly,
Plaintiff now seeks to recover unpaid wages, statutory penalties, interest, and related relief
through this class action.

JURISDICTION AND VENUE

3. This court has subject matter jurisdiction because the aggregate claims of
Plaintiff, inclusive of all relief, place more than $25,000 in controversy.

4. There is no basis for federal question subject matter jurisdiction in this case.
Specifically, Plaintiff asserts claims that solely arise under California law, rather than federal
law.

5. There is also no basis for federal diversity jurisdiction in this case.

6. Venue is proper in Fresno County pursuant to California Code of Civil Procedure
§ 395(a) and § 395.5 in that liability arose in Fresno County because at least some of the
transactions that are the subject matter of this Complaint occurred therein and/or because each

defendant is found, maintains offices, transacts business, and/or has an agent therein.
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PARTIES

7. Plaintifft DEAN CRUMPLER is a resident of California.

8. Defendant WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY
MANAGEMENT, is a corporation organized and existing under the laws of California and also
a citizen of California based on Plaintiff’s information and belief.

9. Plaintiff is ignorant of the true names, capacities, relationships, and extents of
participation in the conduct alleged herein of the Defendants sued as DOES 1-50, inclusive, but
is informed and believes and thereon alleges that said Defendants are legally responsible for the
wrongful conduct alleged herein and therefore sues these Defendants by such fictitious names.
Plaintiff will amend the Complaint to allege the true names and capacities of the DOE Defendants
when ascertained.

10. Plaintiff is informed and believes and thereon alleges that, at all relevant times
herein, all Defendants were the agents, employees, servants, masters, and/or employers of the
remaining Defendants, and, in doing the things hereinafter alleged, were acting within the course
and scope of such agency or employment and with the approval and ratification of each of the
other Defendants.

11. At all relevant times, in perpetrating the acts and omissions alleged herein,
Defendants and each of them acted pursuant to and in furtherance of a policy and/or practice, or
lack thereof, which resulted in Defendants not paying Plaintiff and other members of the below-
described class in accordance with applicable laws as alleged herein.

12.  Plaintiff is informed and believes and thereon alleges that each and every one of
the acts and omissions alleged herein was performed by, and/or attributable to, all Defendants,
each acting as agents and/or employees, and/or under the direction and control of each of the other
Defendants, and that said acts and failures to act were within the course and scope of said agency,
employment, and/or direction and control.

CLASS ALLEGATIONS

13. This action has been brought and may be maintained as a class action pursuant to

California Code of Civil Procedure § 382 because there is a well-defined community of interest
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among the persons who comprise the readily ascertainable class defined below and because
Plaintiff is unaware of any difficulties likely to be encountered in managing this case as a class
action.

14. Class Definition: The Class is defined as follows: All individuals currently and

formerly employed in California as non-exempt, hourly employees including, but not limited to
maintenance workers, property managers, and persons in similar positions, individuals
performing work comparable to the aforementioned, and individuals in similar positions at any
time during the period beginning four years prior to the filing of this action and ending on the
date that final judgment is entered in this action (“Class” or “Class Members”).

15. Reservation of Rights: Pursuant to Rule of Court 3.765(b), Plaintiff reserves the

right to amend or modify the class definition with greater specificity, by further division into
subclasses and/or by limitation to particular issues.

16.  Numerosity: The Class Members are so numerous that the individual joinder of
each individual Class Member is impractical. While Plaintiff does not currently know the exact
number of Class Members, Plaintiff is informed and believes that the actual number exceeds the
minimum required for numerosity under California laws.

17. Commonality and Predominance: Common questions of law and fact exist as to

all Class Members and predominate over any questions which affect only individual Class
Members. These questions include, but are not limited to:

A. Whether Defendants failed to pay all wages earned to the Class Members
for all hours worked at the correct rates of pay

B. Whether Defendants failed to provide the Class Members with all meal and
rest periods in compliance with California law;

C. Whether Defendants failed to reimburse the Class Members for necessary
business expenses;

D. Whether Defendants knowingly and intentionally failed to provide the
Class Members with accurate and complete written wage statements;

E. Whether Defendants willfully failed to provide the Class Members with
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timely final wages upon termination of employment;

F. Whether Defendants engaged in unfair competition within the meaning of
Business and Professions Code §§ 17200, et seq., with respect to the Class Members; and

G. Whether the Class Members are entitled to restitution of money or property
that Defendants may have acquired from them through alleged Labor Code violations.

18. Typicality: Plaintiff’s claims are typical of the other Class Members’ claims.
Plaintiff is informed and believes and thereon alleges that Defendants have a policy and/or
practice, or lack thereof, which resulted in Defendants failing to comply with the California Labor
Code, the Wage Order, and the Business and Professions Code.

19.  Adequacy of Class Representative: Plaintiff is an adequate class representative

in that he has no interests that are adverse to, or otherwise in conflict with, the interests of absent
Class Members. Plaintiff is dedicated to vigorously prosecuting this action on behalf of Class
Members. Plaintiff will fairly and adequately represent and protect the interests of Class
Members.

20.  Adequacy of Class Counsel: Plaintiff’s counsel are adequate class counsel in that

they have no known conflicts of interest with Plaintiff or absent Class Members, are experienced
in class action litigation, and are dedicated to vigorously prosecuting this action on behalf of
Plaintiff and absent Class Members.

21. Superiority: A class action is vastly superior to other available means for fair and
efficient adjudication of Class Members’ claims and would be beneficial to the parties and the
Court. Class action treatment will allow a number of similarly situated persons to simultaneously
and efficiently prosecute their common claims in a single forum without the unnecessary
duplication of effort and expense that numerous individual actions would entail. In addition, the
monetary amounts due to many individual Class Members are likely to be relatively small and
would thus make it difficult, if not impossible, for individual Class Members to both seek and
obtain relief. Moreover, a class action will serve an important public interest by permitting Class
Members to effectively pursue the recovery of monies owed to them. Further, a class action will

prevent the potential for inconsistent or contradictory judgments inherent in individual litigation.
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STATEMENT OF FACTS

22. On approximately April 2, 2018, Plaintiff began working for Defendants as a
maintenance worker in Fresno. Defendants continuously employed him in that capacity from that
time until on or about March 21, 2021, when Plaintiff went on a leave of absence and the
employment relationship ended.

23. At all relevant times, Defendants issued wages to Plaintiff and the other Class
Members on a biweekly basis and paid them at an hourly rate of pay. At all relevant times,
Defendants classified Plaintiff and the Class Members as non-exempt employees entitled to the
protections of both the Labor Code and the Wage Order.

24. At all relevant times, Defendants failed to compensate Plaintiff and the Class
Members for all hours worked at the applicable minimum or regular rate of pay. Defendants
required Plaintiff and the Class Members to work, off-the-clock, through what should have been
their meal periods to respond to communications by managers and homeowners. Defendants also
required Plaintiff and the Class Members to work at least 30-minutes of work at the end of each
day and prohibited Plaintiff and the Class Members from recording that time for payroll purposes.
Defendants did not pay Plaintiff and the Class Members for this unrecorded time. This work
included time spent locking up the office. Defendants’ policy also included requirements that
Plaintiff and the Class Members start their work one hour before their scheduled start times that
Defendants would begin paying Plaintiff and the Class Members from. This unpaid time was
spent performing such tasks as training other employees and picking up necessary supplies from
hardware stores. Defendants’ work time policies extended each workday for Plaintiff and the
Class Members beyond 8 hours a day and each workweek beyond 40 hours.

25.  Defendants failed to compensate Plaintiff and the Class Members at the correct
rate of pay for all hours worked over 8 in a day, over 40 in a week, and for the first 8 hours of
the seventh day worked in a workweek.

26. At all relevant times, Defendants failed to provide Plaintiff and the Class
Members with all timely meal periods. Defendants failed to provide timely 30-minute, off-duty

meal periods to Plaintiff and the Class Members by requiring them to work through their off-the
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clock meal periods to respond to communications from managers and home owners. Defendants
failed to pay premium wages for days on which it failed to provide Plaintiff and the Class
Members with meal periods as required by law.

27. Moreover, Defendants failed to authorize and permit rest periods to Plaintiff and
the Class Members in violation of California law. Defendants required Plaintiff and the Class
Members to respond to communications from managers and homeowners and failed to authorize
and permit Plaintiff and the Class Members to take ten-minute, paid, duty-free rest periods every
four hours worked or major fraction thereof. Defendants did not seek an exemption from the rest
period protections of the Wage Order from the California Divisions of Labor Standards
Enforcement.

28. Defendants failed to pay premium wages for days on which they failed to provide
Plaintiff and the other Class Members with timely meal periods. Defendants also failed to pay
premium wages for days on which they failed to provide Plaintiff and the other Class Members
with timely rest periods.

29. At all relevant times, Defendants required Plaintiff and the Class Members to
incur certain business expenses in the course of performing their duties. Although Defendants
occasionally provided Plaintiff and the Class Members with a Home Depot credit card to
purchase supplies, such as brooms, mops, buckets, shovels, shop vacs, and wheelbarrows,
Defendants usually required Plaintiff and the Class Members to supply their own mobile phones,
tools, supplies, equipment and materials to perform their job duties. The list of tools that
Defendant required Plaintiff and the Class Members to supply themselves included, but it not
limited to, hammers, drill bits, screw drivers, tape measures, visors, sanding belts, belt sanders,
firearms, flashlights, cameras, calculators, claw hammers, levels, utility knives, cordless power
tools, wire strippers, pliers, wrenches, shovels, saws, thermal gun readers, heat guns, impact
guns, and face board nailers. Defendants failed to provide these items or even reimburse Plaintiff
and the Class Members for purchasing these items.

30. Defendants failed to maintain accurate employee records of Plaintiff and the Class

Members. Defendants failed to maintain accurate and complete records of Plaintiff’s and the
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Class Members’ meal periods and rest periods, as well as the premium wages they earned for
missed meal and rest periods.

31. Defendants failed to issue to Plaintiff and the Class Members complete and
accurate wage statements that stated all hours worked at the correct rates of pay, and all wages
earned. Defendants knowingly and intentionally failed to state on the wage statements they issued
to Plaintiff and the Class Members the unpaid wages discussed above. These wage statements
failed to state all hours worked at the correct rates of pay, all minimum wages earned, all regular
wages earned, all overtime wages earned, all doubletime wages earned, all meal period premium
wages earned, all rest break premium wages earned, and all unlawfully deducted wages.
Defendants also failed to timely pay Plaintiff and the Class Members all earned wages described
above at the conclusion of employment.

32. Defendants failed to maintain accurate employee records of Plaintiff and the Class
Members. Defendants failed to maintain Plaintiff’s and the Class Members’ records of the work
performed and records of their on-duty meal and rest breaks.

FIRST CAUSE OF ACTION

FAILURE TO PAY ALL WAGES EARNED FOR ALL HOURS WORKED
(Lab. Code §§ 510, 1194, 1197, and 1198)
(By Plaintiff and the Class against Defendants)

33. Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein.

34, At all relevant times, Plaintiff and the other Class Members have been non-exempt
employees of Defendants and entitled to the benefits and protections of California Labor Code
§§ 510, 1182.12, 1194, 1197, and 1198 and the Wage Order.

35.  Labor Code § 1197 makes it unlawful for an employer to pay an employee less
than the minimum wage required under the applicable Wage Order for all hours worked during a
payroll period.

36.  Labor Code § 1194 invalidates any agreement between an employer and an
employee to work for less than the minimum wage required under the applicable Wage Order.

37. Section 1182.12 of the Labor Code establishes the hourly minimum wage rate for
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non-exempt employees. This rate is as follows:

Employers Who Employ | Employers Who Employ
Effective Date
26+ Employees 25< Employees
Jan. 1, 2017, to Dec. 31, 2017 $10.50 $10.00
Jan. 1, 2018, to Dec. 31, 2018 $11.00 $10.50
Jan. 1, 2019, to Dec. 31, 2019 $12.00 $11.00
Jan. 1, 2020, to Dec. 31, 2020 $13.00 $12.00
Jan 1, 2021, to Dec. 31, 2021 $14.00 $13.00

38. Defendants failed to pay Plaintiff and the Class Members at least the minimum
wage because Defendant required Plaintiff and the Class Members to work off-the-clock and did
not compensate them for this time.

39. Labor Code § 1198 makes it unlawful for an employer to employ an employee
under conditions that violate the Wage Order.

40. Section 2 of the Wage Order defines “hours worked” as “the time during which an
employee is subject to the control of an employer, and includes all the time the employee is
suffered or permitted to work, whether or not required to do so.”

41. Section 3 of the Wage Order states:

(A) Daily Overtime - General Provisions

(1) The following overtime provisions are applicable to employees 18
years of age or over and to employees 16 or 17 years of age who are not
required by law to attend school and are not otherwise prohibited by law
from engaging in the subject work. Such employees shall not be employed
more than eight (8) hours in any workday or more than 40 hours in any
workweek unless the employee receives one and one-half (1 /%) times such
employee’s regular rate of pay for all hours worked over 40 hours in the

workweek. Eight (8) hours of labor constitutes a day’s work. Employment
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beyond eight (8) hours in any workday or more than six (6) days in any
workweek is permissible provided the employee is compensated for such

overtime at not less than:

(a) One and one-half (1 /2) times the employee’s regular rate of pay for all
hours worked in excess of eight (8) hours up to and including 12 hours in
any workday, and for the first eight (8) hours worked on the seventh (7th)

consecutive day of work in a workweek.

(b) Double the employee’s regular rate of pay for all hours worked in
excess of 12 hours in any workday and for all hours worked in excess of
eight (8) hours on the seventh (7) consecutive day of work in a

workweek.

(c) The overtime rate of compensation required to be paid to a nonexempt
full-time salaried employee shall be computed by using the employee’s
regular hourly salary as one-fortieth (1/40) of the employee’s weekly

salary.

42. Section 4 of the Wage Order requires an employer to pay non-exempt employees
at least the minimum wage set forth therein for all hours worked, which consists of all hours that
an employer has actual or constructive knowledge that employees are working.

43. Labor Code § 510 states:

Eight hours of labor constitutes a day’s work. Any work in excess of eight
hours in one workday and any work in excess of 40 hours in any one
workweek and the first eight hours worked on the seventh day of work in
any one workweek shall be compensated at the rate of no less than one and

one-half times the regular rate of pay for an employee. Any work in excess
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of 12 hours in one day shall be compensated at the rate of no less than
twice the regular rate of pay for an employee. In addition, any work in
excess of eight hours on any seventh day of a workweek shall be
compensated at the rate of no less than twice the regular rate of pay of an
employee. Nothing in this § requires an employer to combine more than
one rate of overtime compensation in order to calculate the amount to be
paid to an employee for any hour of overtime work.

44.  In conjunction, these provisions of the Labor Code require employers to pay non-
exempt employees no less than their agreed-upon or statutorily mandated wage rates for all hours
worked, including unrecorded hours when the employer knew or reasonably should have known
that employees were working during those hours. (See Morillion v. Royal Packing Co. (2000) 22
Cal.4th 575, 585.)

45. At all relevant times during the applicable limitations period, at Defendants’
direction, Plaintiff and the Class Members have worked off-the-clock without pay. Such work
included, but is not limited to, responding to communications from managers and tenants,
training co-workers, picking up supplies and materials, and locking up Defendants’ office.

46. Plaintiff is informed and believes and thereon alleges that, at all relevant times,
Defendants maintained a policy and/or practice, or lack thereof, which resulted in Defendants’
failure to compensate Plaintiff and the other Class Members for all hours worked as required by
California law.

47. As a result of Defendants’ unlawful conduct, Plaintiff and the other Class
Members have suffered damages, in an amount subject to proof, to the extent they were not paid
the full amount of wages earned during each pay period during the applicable limitations period,
including minimum and overtime wages.

48. Pursuant to Labor Code § 1194, Plaintiff, on behalf of himself and Class Members,
seeks to recover unpaid wages, liquidated damages in amounts equal to the amounts of unpaid
wages, interest thereon, and awards of reasonable costs and attorneys’ fees, all in amounts subject

to proof.
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49.
50.

Class Members have been employees of Defendants and entitled to the benefits and protections

SECOND CAUSE OF ACTION

FAILURE TO PROVIDE REST PERIODS
(Lab. Code §§ 226.7 and 1198)
(By Plaintiff and the Class against all Defendants)

Plaintiff incorporates all paragraphs of this Complaint as if fully alleged herein.

At all relevant times during the applicable limitations period, Plaintiff and the

of California Labor Code §§ 226.7, 1198, and the Wage Order.

51.

52.

In relevant part, California Labor Code § 1198 states:

The maximum hours of work and the standard conditions of labor
fixed by the commission shall be the maximum hours of work and
the standard conditions of labor for employees. The employment
of any employee for longer hours than those fixed by the order or
under conditions of labor prohibited by the order is unlawful.

In relevant part, § 12 of the Wage Order states:

Rest Periods

(A)  “Every employer shall authorize and permit all employees
to take rest periods, which insofar as practicable shall be in the
middle of each work period. The authorized rest period time shall
be based on the total hours worked daily at the rate of ten (10)
minutes net rest time per four (4) hours or major fraction thereof.
However, a rest period need not be authorized for employees
whose total daily work time is less than three and one-half (3 1/2)
hours. Authorized rest period time shall be counted as hours

worked for which there shall be no deduction from wages.”

(B)  Ifanemployer fails to provide an employee a rest period in
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accordance with the applicable provisions of this Order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each work day that

the rest period is not provided.”

53. In relevant part, California Labor Code § 226.7 states:

(b) An employer shall not require an employee to work during
a meal or rest period mandated pursuant to an applicable statute,
or applicable regulation, standard, or order of the Industrial
Welfare Commission, the Occupational Safety and Health
Standards Board, or the Division of Occupational Safety and

Health.

(c) If an employer fails to provide an employee a meal period
or rest period in accordance with a state law, including, but not
limited to, an applicable statute or applicable regulation, standard,
or order of the Industrial Welfare Commission, the Occupational
Safety and Health Standards Board, or the Division of
Occupational Safety and Health, the employer shall pay the
employee one additional hour of pay at the employee’s regular rate
of compensation for each work day that the meal or rest period is
not provided.

54.  Pursuant to the Wage Order, Plaintiff and the Class Members were entitled to be
provided with net rest breaks of at least ten minutes for each four-hour period of work, or major
fraction thereof.

55. Defendants intentionally failed to provide Plaintiff and the Class Members with

all required 10-minute rest periods free from any work duties in accordance with the Wage Order.
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56. At all relevant times, Defendants failed to authorize and permit Plaintiff and the
Class Members to take 10-minute rest breaks every four hours worked or major fraction thereof
as required by the Wage Order. Furthermore, Defendants failed to pay premium wages for days
on which they failed to provide Plaintiff and the Class Members with timely rest periods.

57.  Plaintiff is informed and believes and thereon alleges that, at all relevant times
within the applicable limitations period, Defendants had a policy, practice, or a lack of a policy

which resulted in Defendants not providing the Class with all off-duty rest periods required by

California law.

58. As a result of Defendants’ unlawful conduct, Plaintiff and the Class Members
have suffered damages in an amount, subject to proof, to the extent they were not paid additional
wages owed for all meal periods and rest breaks not provided to them.

59. By reason of the above, pursuant to California Labor Code § 226.7, Plaintiff and

the Class Members are entitled to premium wages for workdays in which one or more rest breaks

were not provided to them.

FAILURE TO PROVIDE MEAL PERIODS
(Lab. Code §§ 226.7, 512, and 1198)
(By Plaintiff and the Class against all Defendants)
60. Plaintiff incorporates all paragraphs of this Complaint as if fully alleged herein.
61. At all relevant times during the applicable limitations period, Plaintiff and the
Class Members have been employees of Defendants and entitled to the benefits and protections
of California Labor Code §§ 226.7, 512, 1198, and the Wage Order.
62.  Inrelevant part, California Labor Code § 1198 states:
The maximum hours of work and the standard conditions of labor
fixed by the commission shall be the maximum hours of work and
the standard conditions of labor for employees. The employment
of any employee for longer hours than those fixed by the order or

under conditions of labor prohibited by the order is unlawful.

THIRD CAUSE OF ACTION
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63.

64.

In relevant part, California Labor Code § 512 states:

An employer shall not employ an employee for a work period of
more than five hours per day without providing the employee with
a meal period of not less than 30 minutes, except that if the total
work period per day of the employee is no more than six hours, the
meal period may be waived by mutual consent of both the

employer and employee.

An employer shall not employ an employee for a work period of
more than 10 hours per day without providing the employee with
a second meal period of not less than 30 minutes, except that if the
total hours worked is no more than 12 hours, the second meal
period may be waived by mutual consent of the employer and the

employee only if the first meal period was not waived.

In relevant part, § 11 of the Wage Order states:

Meal Periods

(A)  “No employer shall employ any person for a work period
of more than five (5) hours without a meal period of not less than
30 minutes, except that when a work period of not more than six
(6) hours will complete the day’s work the meal period may be
waived by mutual consent of the employee and the employee.
Unless the employee is relieved of all duty during a 30-minute

meal period, the meal period shall be considered an ‘on duty’ meal
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65.

period and counted as time worked. An ‘on duty’ meal period shall
be permitted only when the nature of the work prevents an
employee from being relieved of all duty and when by written
agreement between the parties an on-the-job paid meal period is
agreed to. The written agreement shall state that the employee

may, in writing, revoke the agreement at any time.”

(B)  If an employer fails to provide an employee a meal period
in accordance with the applicable provisions of this Order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each work day that

the meal period is not provided.”

In relevant part, California Labor Code § 226.7 states:

(b) An employer shall not require an employee to work during
a meal or rest period mandated pursuant to an applicable statute,
or applicable regulation, standard, or order of the Industrial
Welfare Commission, the Occupational Safety and Health
Standards Board, or the Division of Occupational Safety and

Health.

(c) If an employer fails to provide an employee a meal period
or rest period in accordance with a state law, including, but not
limited to, an applicable statute or applicable regulation, standard,
or order of the Industrial Welfare Commission, the Occupational
Safety and Health Standards Board, or the Division of

Occupational Safety and Health, the employer shall pay the
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employee one additional hour of pay at the employee’s regular rate
of compensation for each work day that the meal or rest period is
not provided.

66. Pursuant to California Labor Code § 512 and the Wage Order, Plaintiff and the
Class Members were entitled to uninterrupted meal periods of at least 30 minutes for each day
they worked five or more hours. Pursuant to California Labor Code § 512, they were also entitled
to a second 30-minute meal period when they worked more than 10 hours in a workday.

67.  Defendants intentionally failed to provide Plaintiff and the Class Members with
all required 30-minute duty-free meal periods and 10-minute rest periods free from any work
duties in accordance with the Wage Order.

68. At all relevant times, Defendants failed to provide Plaintiff and the Class
Members with all timely 30-minute duty-free meal periods within the first five hours of work.
Furthermore, Defendants failed to pay premium wages for days on which they failed to provide
Plaintiff and the Class Members with timely meal periods.

69.  Plaintiff is informed and believes and thereon alleges that, at all relevant times
within the applicable limitations period, Defendants had a policy, practice, or a lack of a policy
which resulted in Defendants not providing the Class with all off-duty meal periods required by
California law.

70. As a result of Defendants’ unlawful conduct, Plaintiff and the Class Members
have suffered damages in an amount, subject to proof, to the extent they were not paid additional
wages owed for all meal periods not provided to them.

71. By reason of the above, pursuant to California Labor Code § 226.7, Plaintiff and
the Class Members are entitled to premium wages for workdays in which one or more off-duty
meal periods were not provided to them, and for workdays in which one or more rest breaks were

not provided to them.

FOURTH CAUSE OF ACTION

FAILURE TO REIMBURSE FOR EXPENSES
(Lab. Code §§ 1198 and 2802)
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(By Plaintiff and the Class against Defendants)

72.  Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein.

73.  Atall relevant times, Plaintiff and the other Class Members have been non-exempt
employees of Defendants and entitled to the benefits and protections of California Labor Code
§§ 1198 and 2802 and the Wage Order.

74. In pertinent part, California Labor Code § 2802(a) states, “[a]n employer shall
indemnify his or her employee[s] for all necessary expenditures incurred by the employee in direct
consequence of the discharge of his or her duties.”

75. California Labor Code § 1198 prohibits employers from employing their
employees under conditions prohibited by the Wage Order.

76. At all relevant times during the applicable limitations period, Defendants required
Plaintiff and the Class Members to supply mobile phones to perform their job duties, but
Defendants did not provide these items or even reimburse Plaintiff and the Class Members for
these items. Defendants required Plaintiff and the Class Members to use these personal mobile
phones to communicate with their managers and other individuals. Defendants failed to provide
these phones or even reimburse Plaintiff and the Class Members for phone usage. Defendants
also required Plaintiff and the Class Members to provide their own tools and supplies to perform
their job duties. Defendants did not reimburse Plaintiff and the Class Members for the tools and
supplies purchased on Defendants’ behalf.

77. Plaintiff is informed and believes and thereon alleges that, at all relevant times,
Defendants maintained a policy and/or practice, or lack thereof, which resulted in Defendants’
failure to indemnify Plaintiff and the Class Members for the reasonable expenses they incurred
during the course of performing their duties.

78. Therefore, pursuant to California Labor Code § 2802(b), Plaintiff and the Class
Members are entitled to reimbursement for all necessary expenditures and losses and interest
thereon, due and owing to them within four years of the date of the filing of the Complaint until
the entry of judgment.

79.  Accordingly, with respect to this cause of action, on behalf of himself and the
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Class Members, Plaintiff prays for the above stated relief, costs, and all reasonable attorneys’ fees
pursuant to Labor Code § 2802(c) and as otherwise permitted by law.
FIFTH CAUSE OF ACTION

FAILURE TO PROVIDE ACCURATE WRITTEN WAGE STATEMENTS
(Lab. Code § 226)
(By Plaintiff and the Class against all Defendants)

80.  Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein.

81. At all relevant times during the applicable limitations period, Plaintiff and the
other Class Members have been employees of Defendants and entitled to the benefits and
protections of California Labor Code § 226.

82. Pursuant to California Labor Code § 226(a), Plaintiff and the other Class Members
were entitled to receive, bi-weekly or at the time of each payment of wages, an accurate and
complete itemized statement showing:

(1) Gross wages earned,

(2) Total hours worked by the employee, except for any employee whose
compensation is solely based on a salary and who is exempt from payment of overtime under
subdivision (a) of § 515 or any applicable order of the Industrial Welfare Commission,

3) The number of piece rate units earned and any applicable piece rate if the
employee is paid on a piece-rate basis,

(4) All deductions, provided that all deductions made on written orders of the
employee may be aggregated and shown as one item,

(5) Net wages earned,

(6) The inclusive dates of the period for which the employee is paid,

(7) The name of the employee and his or her social security number, except
that by January 1, 2008, only the last four digits of his or her social security number or an
employee identification number other than a social security number may be shown on the itemized
statement,

(8) The name and address of the legal entity that is the employer, and
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9) All applicable hourly rates in effect during the pay period and the
corresponding number of hours worked at each hourly rate by the employee.

83. Pursuant to California Labor Code § 226(e), an employee suffering injury as a
result of a knowing and intentional failure by an employer to comply with subdivision (a) is
entitled to recover the greater of all actual damages or fifty dollars ($50) for the initial pay period
in which a violation occurs and one hundred dollars ($100) per employee for each violation in a
subsequent pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000), and
is entitled to an award of costs and reasonable attorneys’ fees.

84. Pursuant to California Labor Code § 226(e), an employee is deemed to suffer
injury if the employer fails to provide a wage statement. Also, an employee is deemed to suffer
injury if the employer fails to provide accurate and complete information as required by California
Labor Code § 226(a) and the employee cannot “promptly and easily determine” from the wage
statement alone one or more of the following:

A. The amount of the gross wages or net wages paid to the employee during
the pay period or any of the other information required to be provided on the itemized wage
statement pursuant to California Labor Code § 226(a);

B. Which deductions the employer made from gross wages to determine the
net wages paid to the employee during the pay period;

C. The name and address of the employer and, if the employer is a farm labor
contractor, as defined in subdivision (b) of § 1682 of the California Labor Code, the name and
address of the legal entity that secured the services of the employer during the pay period; and

D. The name of the employee and only the last four digits of his or her social
security number or an employee identification number other than a social security number.

85. “Promptly and easily determine,” as stated in California Labor Code §

226(e), means a reasonable person would be able to readily ascertain the information without
reference to other documents or information.

86. As alleged herein, Defendants failed to provide Plaintiff and the other Class

Members with all meal and rest periods in compliance with California law. Defendants also failed
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to provide Plaintiff and the other Class Members with premium wages on the workdays
Defendants failed to provide them with one or more meal and/or rest periods in compliance with
California law. Defendants also failed to reimburse Plaintiff and the other Class Members for all
necessary business expenses that they incurred on Defendants’ behalf. As a result, Defendants
have failed to properly itemize Plaintiff and the other Class Members’ gross and net wages earned
and other requirements of California Labor Code § 226. As a result, Defendants have violated
California Labor Code § 226.

87.  Defendants’ failure to provide Plaintiff and the other Class Members with accurate
and complete wage statements was knowing and intentional. Defendants had the ability to provide
Plaintiff and the other Class Members with accurate wage statements but intentionally provided
wage statements that Defendants knew were not accurate.

88. As a result of being provided with inaccurate wage statements by Defendants,
Plaintiff and the other Class Members have suffered injury. Their legal rights to receive accurate
wage statements were violated and they were misled about the amount of wages they had actually
earned and were owed. In addition, the absence of accurate information on their wage statements
prevented immediate challenges to Defendants’ unlawful pay practices, has required discovery
and mathematical computations to determine the amounts of wages owed, has caused difficulty
and expense in attempting to reconstruct time and pay records and/or has led to the submission of
inaccurate information about wages to state and federal government agencies. Further, Plaintiff
and the other Class Members were not able to ascertain from the wage statements whether
Defendants complied with their obligations under California Labor Code § 226(a).

89. Pursuant to California Labor Code § 226(e), Plaintiff and the other Class Members
are entitled to recover the greater of actual damages, or penalties of fifty dollars ($50) for the
initial pay period in which a violation of California Labor Code § 226(a) occurred and one
hundred dollars for each violation of California Labor Code § 226(a) in a subsequent pay period,
not to exceed an aggregate penalty of four thousand dollars ($4,000) per Class Member, and are
also entitled to an award of costs and reasonable attorneys’ fees.

90.  Accordingly, with respect to this cause of action, on behalf of himself and the other
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Class, Plaintiff prays for the herein stated relief and for an award of all reasonable costs and
attorneys’ fees, including interest thereon, as permitted by law, all in amounts subject to proof.

SIXTH CAUSE OF ACTION

WAITING TIME PENALTIES
(Lab. Code §§ 201, 202, and 203)
(By Plaintiff and the Class against all Defendants)

91.  Plaintiff incorporates all paragraphs of this Complaint as if fully alleged herein.

92. At all relevant times during the applicable limitations period, Plaintiff and the
Class have been non-exempt employees of Defendants and entitled to the benefits and
protections of California Labor Code §§ 201-203, and the Wage Order.

93. Labor Code § 201 provides that all earned and unpaid wages of an employee who
is discharged are due and payable immediately at the time of discharge.

94.  Labor Code § 202 provides that all earned and unpaid wages of an employee who
quits after providing at least 72-hours notice before quitting are due and payable at the time of
quitting and that all earned and unpaid wages of an employee who quits without providing at
least 72-hours notice before quitting are due and payable within 72 hours.

95. By failing to pay earned minimum and premium wages to Plaintiff and the Class,
Defendants failed to timely pay them all earned and unpaid wages in violation of Labor Code
§ 201 or § 202.

96. Plaintiff is informed and believes that Defendants’ failures to timely pay all final
wages to him and the Class Members have been willful in that Defendants have the ability to
pay final wages in accordance with Labor Code §§ 201, and 202 but have intentionally adopted
policies or practices that are incompatible with those requirements.

97.  Labor Code § 203 provides that the wages of an employee continue on a daily
basis as a penalty for up to 30 days where an employer willfully fails to timely pay earned and
unpaid wages to the employee in accordance with Labor Code § 201, or § 202.

98.  Defendants failed to pay Plaintiff and the Class Members whose employment

ended all of the earned, but unpaid wages described above by the conclusion of their employment.
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In addition, Defendants failed to issue to Plaintiff and the Class Members whose employment
ended their final paychecks until the next regular pay day following the termination.

99.  Plaintiff is informed and believes that Defendants’ failures to weekly and timely
pay Plaintiff and the Class all of their earned and unpaid wages have been willful in that, at all
relevant times, Defendants have deliberately maintained policies and practices that violate the
requirements of the Labor Code and the Wage Order, even though at all relevant times, they have
had the ability to comply with those legal requirements.

100.  Pursuant to Labor Code § 203, Plaintiff seeks waiting time penalties on behalf of
himself and the Class, in amounts subject to proof not to exceed 30 days of waiting time penalties
for each Class Member.

SEVENTH CAUSE OF ACTION

UNFAIR COMPETITION
(Bus. & Prof. Code §§ 17200, et seq.)
(By Plaintiff and the Class against all Defendants)

101.  Plaintiff incorporates all paragraphs of the Complaint as if fully alleged herein.

102. At all relevant times during the applicable limitations period, Plaintiff and the
other Class Members have been employees of Defendants and entitled to the benefits and
protections of the Business and Professions Code §§ 17200, et seq.

103.  The unlawful conduct of Defendants alleged herein amounts to and constitutes
unfair competition within the meaning of California Business & Professions Code §§ 17200, et
seq. Due to their unfair and unlawful business practices as alleged herein, Defendants have
unfairly gained a competitive advantage over other comparable companies doing business in
California that comply with their legal obligations to, among other things, pay their employees
premium wages for workdays in which they did not provide employees with one or more meal
and rest periods, pay them all earned wages for all regular and overtime hours worked, and
reimburse Plaintiff and the Class Members for business expenses incurred on Defendants’ behalf.
Defendants’ unfair competitive advantage also includes the financial gains that resulted from

deducting at least 30 minutes from the work time Plaintiff and the Class Members had worked

23

Crumpler v. Westco Equities, Inc. Complaint

Doc ID: 4b23686d68066896¢hE4%806 2R Oa




N

-

O o0 9 N Bk~ W N =

|\ I N T N T N T N N N T N T S e T Y e e S =
AN L B WY = DO 0NN N WD = O

27
28

SPIVAK LAW

Employee Rights Attorneys
16530 Ventura Blvd., Ste. 203

Encino, CA 91436
(213) 725-9094 Tel
(213) 634-2485 Fax

SpivakLaw.com

per day.

104.  As aresult of Defendants’ unfair competition as herein alleged, Plaintiff and the
other Class Members have suffered injuries in fact and lost money or property. Defendants
deprived Plaintiff and the other Class Members of minimum, overtime, off-the-clock, and
premium wages that Plaintiff and the other Class Members incurred during the course of
performing their duties. Furthermore, Defendants failed to reimburse Plaintiff and the Class
Members for necessary business expenses.

105. Pursuant to California Business & Professions Code § 17203, Plaintiff and the
other Class Members are entitled to restitution of all monies rightfully belonging to them that
Defendants did not pay them, or that Defendants otherwise retained by means of their unlawful
and unfair business practices.

106.  Plaintiff and the other Class Members are entitled to reasonable attorneys’ fees in
connection with their unfair competition claims pursuant to California Code of Civil Procedure
§ 1021.5, the substantial benefit doctrine and/or the common fund doctrine.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for

relief and judgment against Defendants as follows:
A. An order that the action be certified as a class action;

An order that Plaintiff be appointed class representative;
An order that counsel for Plaintiff be appointed class counsel;
Unpaid Wages;
Actual Damages;
Statutory Damages;

Restitution;

T 0 ®®mO 0w

Declaratory and injunctive relief;

(=

Equitable relief;

=

Pre-judgment interest;

K. Statutory penalties;
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Costs of suit;
Interest;

Reasonable attorneys’ fees; and

©C z g

Such other relief as the Court deems just and proper.

DEMAND FOR JURY TRIAL

Plaintiff, on behalf of himself and all others similarly situated, hereby demands a jury trial

on all issues so triable.

Respectfully submitted,
THE SPIVAK LAW FIRM

Dated: October 4, 2021 Sl
By A

DAVID SPIVAK,
SARA BROWN,
Attorneys for Plaintiff,

DEAN CRUMPLER, and all others similarly

situated
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tUro- LUtUs@lasstction.®

JURISDICTION AND VENUE

2. e UsOco- ROUasOs- bjMtOmattMO;j- HsdictionObMa- sMtUMaLLBEMLatMclaims0of0
Plaintiffgincl- sivMbfll(BMiMgplacMmoRMUanG 4$99(nEontfovMEy.0

3. e UMIMIisOnoObasisOfo FOfMM&l0g- Mtion0s- bjMtOmattMj- HsdictionOin0tUisOcasM)
SpMificallygPlaintifflassMits(claims(tUat(sol Miy(aHs M- nd MIOCalifohiaOlawgat UMt Uan 0N Mial0
law.0

4. e UMMis(rlsotho(basisoHINMal@ivMsity(- Hsdiction(n@UsEasM)

5. VM- Ms@RpMin(Q BMno@o- ntyp- K- ant@oalifohia@CodMbfCivilPFocM- BV
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1 || §0284(a)0and0§0284.40in0OtLatOliabilityO0aFosMin0, EMnoOCo- ntyObMa- sMiatOIMstOsomMofOtUM
thansactionsGUatthEMEUMB - bjMt(mattMbfGUsOComplaint(cc- EMGUMIMN(hind/oHbMa- sMMclD
2 || dMMdant(s(o- ndgmaintains®fficMgikansacts(b- sinMsghnd/oHlLasGin G LMitG UMEMN. 0

3 PARTIES

4 6. Plaintiff A OANOCREh PHOR 0is0a0ORMidMitOofOCalifoFia.0AtOallORMMantOtimMg]
5 || Plaintiff was an “employee” within the meaning of Title 8 California Code of Regulations Section
11150 and an “aggrieved employee” within the meaning of Labor Code Section 2699(c).0

7. DMMdant0 T OSe CWO OQEIeIOSg) INC.0 d/b/a0 T OSe CWO PRWPORer (]

h ANAGOh ONe gisth@Colpofation(®H anizMAnd(MistinLO- ndMGUMlaws(bflCalifofiathndGlsod

a citizen of California based on Plaintiff’s information and belief.0

19
8. PlaintiffOisOi LnoFantOofOtUMKE MinamMgcapacitiM@MationsUpsgland O tMitsOof()

11
paRicipation(inGUMEond- ctCalIMLN (UMMIn (b fGUMD MM dants G- MGs(D WOS 0l —49dincl- sivib- t(

isnfoEnMGnd (bMiMMAndGUMNMNGIIMIMGUatGaid (D MMdants(hEMIMLally (BMponsib]Mfo Kt UM

12
wlonLf- 10cond- ctCalIMLM OUMEMIN Cand 0t UMEMio BMBs - MOtUMMD MM dants(by(s- cU¥ictitio- sthamM.(

13
Plaintiffovill@mMd@UMComplaint@oGlIMIMUME MhamM@nd@apacitiM® fAUMD WO MM dants()

14
wUMGiscMtainM.0

15
19.  PlaintiffOisOinfoEnMOand ObMiM MOand tUMINGN Cal IMLM Ot Uat gatOall0BMIM antOtim M0

16

UMMIngall0D MM dants Ow MMt UM LMits Minploy Mgs My ants @mastMs gand/ oﬂl\ﬂlployl\ll"s(bf(l‘.!‘:j
17

RvhaininLMOMMdantsghndgin@oin LAUMUin Ls (UMBMna ft MiGh | L MIM v MM ctin LOv it Uin@GUME 0 - S
8 andscopMofls- cllaLMcyloMnploymMitGandOwitlt UMappFoval(tand OFatification(ofMc Wb f0tUM
otUMDMMdants.0

11.  AtOallORMMantOtimMg)inOpMpMEatinLOtUMactsOandOomissionsOallMIN O UMMIng)
DMMdantsindMcUbfGUMNGictM (- - antGond(n(- RUMancMbti(bolicytind/oHpFacticMbH)
lack@GUMM fv UicURM- 1tM (n(DMMdantshot(payinL(Plaintiffind (ot UM MnbMs (b fGUMb Mow Y]

e 3
v dMcHbMlassGnGccoRancMwitUapplicablMlawsGisalIMLNG (UMMIn. O
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1. Plaintiffls(infohEnMnd (b MiMMAhnd G UMMM TMIM G Uat(M.c Uhnd OM My Con Mb ()
tUMRctstandQomissions(alIMLM OUMMIn Ow as (o MfoEn M (by gand/oHattHb- tablMtoghll(DMMdantsg]
McUactinLs@LMts@nd/oFMnployMdgand/o 3 nd MAUM i EMtionGind @onthol @ e Ud fAUMb t UMK
DMMdantsgand@UatGaid@ctsGndFail- B@oGctOv MMvitUinQUMEo- EBMindGcopMbfBaid Al Micyd]
MinploymMitghnd/oHiliRMtion(ind@ontkol.0

CLASS ALLEGATIONS

12. e Us(actiondasbMh(blo- LUitindinay(bMmaintainMGsG@lassction(p- K- antGo(
Califomia@CodMbf0Civil(PFocM- EM§®27 (bMa- sMt UMM shOv M YAMin M omm- nity (o fintMiMt(
amonLOtUMpMSonsOwLbOcompHsMtUMEMdilyOascMtainabl MiclassOdMinMObMow(OandObMa- sM
Plaintiffls0- nawaEMbftany(diffic- 1tiMAikMyGo(bMMico- ntMM (in(nmanaLinLGUs(casMasalclass(
action.(®

13. Class Definition: ¢ UMClassOsCdMinMOsOfollows:0All0individ- alsOc- HivitlyOand(]

foEinMly(MinployM(®in(Califomiathsthon Y Mnptdlb- Hy(MnployMd(incl- dinLgb- tthotdimithGo(
maintMiancM woHKMsd) pfopMity0 manal Msg) and0 pMSons0 in0 similal) positionsg) individ- als()
pMtokninLOwoH(compaFkablMtoUMafo BMinMitionMghnd(individ- alsGn(similaHpositions(attany()
timMud- EnLaUMpMiod(bMLinninL0fo- lyME(pHoKtoUMKilin Lo fitUs(actiontandOMidin LOontUM
date that final judgment is entered in this action (““Class” or “Class Members”). 0

14. Reservation of Rights:(P- K- antGo(R- IMbfCo- R®2.654(b)gdPlainti ffIRMM MG UM

HLUO0toOamMdOo imodifytUMclassOdMinitionOwit LILEMtMOspMificity gbyOf- RUMOdivisionOinto()
s- bclassM@Gind/oHby(imitationGo(paRic- laHiss- M.®M

15. Numerosity:(e UMClassth MnbMshEMBoth- mMo- stUatG@UMindivid- al(joind Mo ()
McUindivid- alClassth MabMUs(mpFactical.0OI' UlIMPlaintiffitdoMotCc- Fiviitly(knowGUMMact0
n- mbMbfClassth MnbMBgPlaintifflis(infoEnMGndbMiMMGUatGUMACct- alth- mbMMcMdsGUM)
minim- m(B\- i FoHh- mMosityG ndMCalifokhialaws.®

16. Commonality and Predominance:Common(@- Mtions®fllaw andfactMists@o(
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all0ClassOh MinbMsOandOpB\dominatMovMOany0q- MtionsOw UcWaffMtOonlyOindivid- al0Class(}
h MinbMs.@ UMMy- Mtions(@incl- dMb- tkEMhotdimitMGo:0
A. T UMUMKD MMidants(failMGo(payllGval MMM GoGUMClassth MinbMS()
foHal1(Lb- BOwo KM (atGUMEo Mt (FatM b fpay O
B. T UMUMID MM dants@ailM@opFovidMUMLC lassth MinbMOvitUallnMI@&nd(
MMt Miods(in@ompliancMwitUalifomhialaw;0
C. T UMUMKD MM dants(failMGo(FMimb- EMEUMIClassth MinbMisGoHhMMsaRy(]
b- sinMs(MpMsM;0
D. T UMUMODMM dantsOknowinLlyOandOintMitionallyOfailMOtoOp Fovid Mt UM
Classth MnbMsOvitUacc- FatMand CompI MM HttM Owal MbtatMinMits; 0
O. T UMUMIOD MMidantsOwillf- 1lyOfailMOtoOpFovidMtUMClassth MinbMsOwitUj
timMy(finalOvalL MG pon@Minination®fMnploymMit;0
, - T UMUMD MM dants(MILalM3InG nfaiF compMitionOvitUnGQUMImMnin L ()
B- sinMsGind(PFofMsions@CodME§0L 6 99gMBEN . HvitURMpMtGoGUMClassth MnbMS;ind0
G. T UMUMUMClassth MnbMS@ MM titIN Qo (BMtit- tion®fimon M@ Hp Fop Mity (
tlat(DMMdants@nmay(LavMhcqg- iEFromGUmn G Uo- LUAIIMIM (HaboHCodMbiolations.0
17. Typicality:OPlaintiff’s claims are typical of the other Class Members’ claims.
PlaintiffOisOinfolnMOand 0bMi M MOand Ot UMNGN OalIMLMOt UatOD MMidants OUavMaOpolicyOand/oH)
phcticMdHlackQUMN f v UicURM- 1tMAn(DMMdantsFailinL@o@omplyOvittdUMCalifohiaHaboH)
CodMiUMI al MWHIMigEind GUMB- sinMsGind(PFofMsions@odMD

18. Adequacy of Class Representative:(Plaintiffistan(hdM- atMclass(EpEMMitativIM

inQLat0UMLAsho(ntMMts@UatGiBvd vMS Mo gb Kbt UMRvisMin(ConflictOv it Ui UMEnt MiMts (b fhbs Mit()
Classth MinbMs.0PlaintiffOisOdMicatMtoOviLoko- slyOpFosM- tinLOtUsOactionCon(bMAIfOof0Class0
h MnbMs.0PlaintiffOwill0faiHyOandOadM- atMy 0 B EMMitOand O pFotMtOtUM intMMts0of0ClassO
h MnbMs.(M
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tUM (LavMho(known@onflicts®fintMMtOvitUPlaintiffoHabsMit@Classth MinbMsghBEMM p MiMicM ()
in(classOactionOlitiLationglandlaB\ddMicatMtoOviLoFo- slyOpFosM- tinLOtUisOGactionOonObMlal f0of(]

PlaintiffindibsMit@Classth MnbMs.0

efficient adjudication of Class Members’ claims and would be beneficial to the parties and the
Co- R.@ClassGction@MMtmMtOvillGllow - mbMbGimilaHyGit- athd(pMsons@oGim- ItanM- sly(
andOMficiMitlyOpFosM- tMtUMH) commonOclaims0in0a0sinLIMfoE mOwitlb- tOtUM)- nnMMsaF/(}
d- plication(bfMfoRhnd M pMsMEUatth- mMo- s(individ- al(actionsOwvo- ld(l\ﬂtail.(ln(hdditionglLl\d
monMaFy/(amo- nts0d- Mto0many(individ- al0Classth MnbMsGaEMllik My (to(bMEMativ My small(and()
wo- ldaU stmakMit(diffic- ItglifthotOmpossibIMYoHindivid- al(Classth MnbM8Qo(botUkMi(and(
obtain(MMiM.(h oMV MithQlassGictionOvillGMyMan(mpoHRant(- blicAntMMt(by(pMinittinLEClass()

h MnbM8GoMIMtivMy (- K- MiUMBEMov My (b fimoniMO®wM QoG UMn.( - RUMgAlassGictionOvill()

p

maintMiancMwoHKMin() BMno.(DMMdants@ontin- o- slyMnployM@ UImAn@lat@apacityFromQUat(
timM- ntildonOoHabo- tOh akcl) 1g) 9 1HwUMOPlaintiffOwMitOon0aOlMvMofOabsMcMand0tUMI

MhploymMit(BMationsUpMdM.

h

DMMdants@lassifiddPlaintifflind@UMClassth MnbMsGhsthon Y Mnpt(MnployMd(MititINdGoGUM

p

h

0

0. Adequacy of Class Counsel: Plaintiff’s counsel are adequate class counsel in that

1. Superiority: A®lassctiondsOrastly®- pMioHio®tUMivailablMnMns(FoHfaiHand(

BEMMitGUMpotMitialfoHinconsistMit®HrontkadictoR/ (G- dLmMitsGnUMMt(An(ndivid- al(itiLation.(}

STATEMENT OF FACTSO0

WhlapploximatMyOApHIO @ 917¢@PlaintiffObManOwoHinLOfoFODMMdantsOasOa()

2. AtCallOBMMantOtimMg@DMMdantsOiss- MOwaLMOtoOPlaintiff0and UMbt UMOClass0

MinbMisOonOaObiw MMty ObasisOandOpaid Ot UM OatOanOlb- HyOFatMofOpay . 0A tOallORMM antOtimMg)

FotMtions®flbotiUMHabo FICodMandGUMIT al. MWEIME (D
3. AtOallORMMantOtimMg@DMMdantsOfailMOtoOcompMsatMPlaintiffOandOtUMIClassO
MinbM0fo HallOUb- EOwoHMOatOtUMapplicablMminim- mOo FORML- laFORatMofOpay.OD MM dants(
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R\- il (Plaintiffind@UMClassth MinbMsGoOvoHcgbfF YUMElockdiUro- LG Lat( Lb- Id0LavMb MO
tUMHnMI@Miods@o®\dpond@o@omm- nicationsbynanal Ms@andLomMwnMs.(DMMdants@lso0
R\M- il Plaintifflind@UMClassth MnbMsGoOvoHcitdMst®R9 Ynin- tM®bfOvoHc(aitGUMM (b M c LD
day@ndproUbitMPlaintiffnd@UMlassth MnbMsFrom(MoklinLAlat@imMoHpaytollp- FosM.0
DMMdantsOdidOnotOpay(OPlaintifflandtUMClassCh MinbMsOfo FtUisO- nEMo FAIMOtimMe UisOwoHcO
included time spent locking up the office. Defendants’ policy alsoOincl- ANORV - iEvinMits(tUatO
Plaintiffhind@UMIClassth MnbMsGtaRGUMIOw o K« (bnMUb- KbMo EMEUMEcUM- IMGtaRGimMGUat0
DMMdantsOwo- [dObMLinOpayinLOPlaintifflandtUMClassth MnbMsOffom. (e UisO- npaidtimMwas0
spMitpMtoFninL(- cUdasks@s@kaininLbt UMMnployMdGindickinLG pthMMsaK/ G- ppliMEromO0
hardware stores. Defendants’ work time policies extended each workday for Plaintiff and the
Classth MnbMs(bMond(7(b- BG@ayGndMNclvoHKkwMibMondB90b- K.0

4.  DMMdantsOfailMoCcompMisatMPlaintifflandtUMClassth MnbMs(at0tUMco HVEt0
FatMbf(pay(foHhll(Uo- EOwoHNM v MU/ (in(h(ay g vMIB 9(nhOw Ml ghnd (fo R UMK 1 Est07 (Lb- B0
tUMB M Mt Ui ay Ov o Fk N (nGrOw o Few MME. (D

5. AtOalloBMMantOtimMg) DMMdantsOfailMOtoOpFovidMPlaintiff0and0tUM ClassO
h MnbMsOvitUkIIGimMy(nMI(pMiods.(DMMdants(ailMGo(povidMimMy®9 Ynin- tMb Y- ty0
mMI(pMiodsGoPlaintiffandGUMClassth MnbMS(by (M- iIEnLAUMNGo0vo K QURD- LURUMHD Y UM
clocknMIl@pMiods@GoEdpond@o®omm- nicationsFfom@nanal MsGindomMbwnMs.(DMMdants0
failMOtoOpayOpEMini- mOwal.MOfoHddaysOonOw U cWitOfailMOtoOpFovidMPlainti ff0and 0t UMClassO
h MnbMsOvitUinMI(pMiodss(B\- ilMd(by(daw.®

6. h oMMvMEDMMdants(failMGoG- tLbHzMand (p Mimit(B\Mt(pMiodsGo(Plaintifftand0
tUMIClassth MinbMB(OinOviolation(bf0CalifoFhiaOlaw.0DMMdantsOBV - i OPlaintifflandXUMIClassO
h MnbMs@oE\pond@o@omm- nicationsFfom@nanal MSGndLbomMwnMsGndFailM@o@- tLbHzM
and(Mimit(Plaintifftitnd@UMClassth MnbM@o@ak MM Ynin- tMipaidgil- ty YEVMEMt(p Miods (M ME/0
fo- HLb- BEOvo KM ®HimajoHfFactionGUMMY . (DMM dants@idhotGMMGin M Minption FFomGUMEMt0
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pMiodOphotMtionsO0ofOtUMT al.M WHIMO fflom0tUM CalifohiaODivisions0ofOHaboH) StandakisO
OnfoFcMhnMit.0
7. DMMdantsFailM@o@pay@pBvini- mOval MFoHiays@®nOv UclRUM FailMAoprovidM
Plaintiffland UMbt UMIClassth Minb MisOwitUim My (nMIGpMiods.(DMMdants(alsoOfailMto(pay0
pRvini- mOval M(foHdaysnOv UcUd UM (failMGo(pFovidMPlaintifflandGUMbtUMIClassth MinbMiS0
witUdimMy(BMt(pMiods.®
8. AtOallORMM antOtimMgD MM dantsOBM- iEMOPlaintiff0and(UMClassOh MinbMis(to0

inc- HcMtain(b- sinMsOvpMsMOintUMco- EMb fp Mito ininLOAUMEM- tiM.0A1tUb- LUIDMMdants0
occasionallyOpfovidMOPIlaintiff0andOtUMIClassOh MinbMSOwitlDaOu omMDMotOcB\MitOcakiOto0
p- KlasMs- ppliMgd)s- clWasOblbomsgmopsdb- ckMsdslbvMsdslbpOvacsgdandOwUMMbaHowsd)
DMMdants0 s- ally(\- iEPlaintifflind@UMClassth MnbMSQoG- pply @QUMHbwn(@nobilMplLbnMg)
toolsg)s- ppliM@M - ipmMitOandOmatMialsOtoOpMitoEn0tUME)job0d- tiM.0e UMlist0ofOtoolsOtUat0
DMMdantOR\- ilMOPlaintifflandXUMClassth MnbMs(toGs- pply dUMnsMivMOincl- dMgb- t0itthot0
limitMGoglammMSgdK11(bitsghc Bvv (i HvMsgtapMimMs- BMdglvisoBgkandinL(bMtsgbMtGand Ms g
fildHEnsgflasUiLUsgramMasgralc- latoEsgrlaw(lammMSgIM Mk g} tility(knivMgtoRIIMs(how MO
toolsdwiMstHpp MsdpliMSw EMic UM dls LbvMs dsaw st UMinal OL- nORd MBS UMLOL- nsdimpact(
L- nsgandacMboaRl(hailM5. (D MM dantsFailM Qo pFovidMUMMt M s KM M EMimb- EMPlaintiffO
and@UMClassth MnbMS(FoHp- FelasinLGAUMMItMns. (D

29. DMMdants@ailM@oGnaintain@cc- FathMMinploy MiBEMo s fPlaintiffindAUMLC 1ass0
Members. Defendants failed to maintain accurate and complete records of Plaintiff’s and the
Class Members’ meal periods and rest periodsghsOwMlCasOtUMpBvini- mOwal MOtUM MM (fo )
missMnMIGnd(EMthMiods.0

21. DMMdantsOfailMOtoOiss- MitoOPlaintiff0and0tUMIClassOh MinbMsOcompIMMand0
acc- FatMwal MktatMn Mits(UatGstathd (all(Ub- BOvo MMt UMEo HMt(FatM (b flpay ghnd(allOwal MO
MhM. DOMMdantsknowinLly@nd@ntMitionallyFailM@oGtatMbn@UMIval MbtatMinMits QUM Gss- MO
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toOPlaintifftandUMClassth MnbMBtUMF npaidOwal.Mdisc- sshdabovMk UMMwal MstatMnMits0
failMQoGtatMall(0b- BEOvo KM GitGUMEo HiMt(FatM b flpay ghllminim- mOvalLM(MhMgall(BML- 1aF)
walMMhMghll®vMEimMyval MMk Mgall@lo- bIMimMival MM MgallnMI@pMiod(pEvini- m0
walLMOMMM@®allORt0bEMkOpRMini- mOwal MOMIMMg)and0all0- nlawf- lly0dM- cthdOwal.M.0
DMMdants@lso(failM@oQimMiy(ayPlaintiffand@UMClassth MnbMslIIMEMOyval M@IMcHbMO
abovMaitQ@UMEoncl- sionfnploymMit.®

2. DMMdants@ailM@oGnaintain@cc- FathMMinploy MBEMo s @ fPlaintiffandAUMLC Iass0
Members. Defendants failed to maintain Plaintiff’s and the Class Members’ records of tUMwoHO
pMioEnMGnd o Ks®fGUMHbn Y- ty(nMIGgndB\t(bBEMks.0

FIRST CAUSE OF ACTIONO

FAILURE TO PAY ALL WAGES EARNED FOR ALL HOURS WORKED
(Lab. Code §§ 510, 1194, 1197, and 1198)
(By Plaintiff and the Class against Defendants)0

22. PlaintiffincofpofatMGll(palalFap s fGUMComplaintGsGfi- 11y Gl IMLM (UMMN. O

23. At@ll(EMMant@imMgPlaintiffindQUMbtUMFClassth Minb M (LavMb M hon Yvt Minpt()
Minploy Mo fIDMMdantsGand OvhtitIN ot UMb M Mits(and (p FotMtions (o f0CalifohiaOHaboHICod M
§§0H194117 .1 11831 186ghnd(l 187 and@UMI alL.MWHIMEO

24.  HaboHCodMg§0l 1860makM0it0- nlawf- [0foanOMinploy MiCto(payCanOvinploy MMIMs
tlan@UMininim- mOval.MBM- iENG nd MQUMBpplicablMI' al MWRIMIFo Hal10Lb- BEOvo kMG - KnL(a()
payhollpMiod.0

25. HaboH)CodM§0l 1830invalidatMOanyOal BMinMitOb Mw Mt OanOMnployMOandOan()
MinployMitoOvoH o HIMsQUanGUMminim- mOvaLMBEM- iBdG ndMQUMapplicabIMIT al MWRIMEO

26. SMtion0l 17 .1 (fAUMHaboHCodMMtablisUMGUMLb- Hy(nminim- mOvalMFatMfoH)

non Y Mnpt(minployMd. & UsFatMisGs@ollows:0
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OmployMs(I' Ub@Mmploy() OmployMS0I' oMmploy(
OfftMtivMDatM
5+MOmployM40 45OmployM40
Jan.0l® 91640(DM.R1g) 9160 $19.490 $19.990
Jan.Ol @) 91710(DM.R1¢) 9170 $11.990 $19.490
Jan.0l® 918o(DM.R1¢) 9180 $1 .990 $11.990
Jan.Olg® 9 9&lo(DM.R1® 9 90 $12.990 $1 .990
JanOld) 9 1go(DM.R1g 9 10 $13.990 $12.990

27.  DMMdantsOfailMOto(OpayOPlaintifflandtUMClassth MnbMB(atOIMstOtUMminim- m(
walMbMa- sMDMMdant(B\d- il (Plaintifftand@UMClassth MnbMsGoOvo k@ fHYUMElockind@id(]
not@CompMsatMUMh (foFtUis@imMD)

28.  HaboHICodMgO 1870makM0it0- nlawf- 10foFlanOMinploy MOtoOMinployOanOMinploy M
- ndMitonditions@UatO/iolatMUMII alL MWERIMEO

39. SMtion® of the Wage Order defines “hours worked” as “the time@- HnLOv UicUan(]
MinployMMisOs- bjMtOtoOtUMcontFol0oflanOMhploy MiglandOincl- dMOallotUMKim Mt UMMinploy MiisO
suffered or permitted to work, whether or not required to do so0.”0

31. SMtionRMAUMIT al MWRIMIGtatM: 0
(A)DailyOWv MtimMNGMMal(PFovisions®
0

(1)@ UMFollowinL®vMtimMplovisions@EMhpplicabIMoMnployM4d 7 ME® LM
oHovMandtoOMinploy M0l 51 60y MEs Co flaLMw Lb (a EMih ot O\ - iEMd by Olaw (ko ()
attMid@clbol@nd@BMhot®tUMvisMpFoUbitM by lawFrom M LaLinLAinQUMB- bjMt(
woH.0S- cUMnployMd0s LallOnotObMiMinploy M Omo BMt Uan OMILUE(( 7 ) OUb- F5OinOany()
woHdayOoFomo Mt Uan(B 90Lb- FOinCanyOwo Bcw Mt 0- nIMsOtUMIMnploy MMV MvM()
onMandOonMhalf (1 72) times such employee’s regular rate of pay for all hours
woHM@VMB90b- EAn@UMvoHcwMlt.MiLht (8) hours of labor constitutes a day’s
woH.00OmploymMit(bMond OMLU( 7)0b- BOinCany OwoHdayoHimo Mt Uan(six((5)(
days(in(anyOwoHcw MMt (is(p MimissiblMp FovidMaUMMnploy Mlis(CcompMisatMd fo H)
s- cUbvMEimMatthot(MsQlan:0

0

(2)OWhMandbnMalf((10/2)Gimes the employee’s regular rate of pay for all hours
woHKM>GAn(McMsbfIMLU(Q 7)o- K6 pGotind(ncl- dinL0l  (b- BinGhinyOvoHdayd)
and Ofo FtUMIf1 st OMILUE)( 7) OUb- FsOwo HcM Con (UM MMt U 6tU) Ocons M- tivMday Qo 10
woHc(AnGOwvoHcw MIlt.0
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0

(b)MDo- bIMUMMNployee’s regular rate of pay for all hours worked in excess of 12
b- BnGinyOvoHdayGndFoHall0b- BOvoHMAnMcMs®IMLU{ 7)(Lb- BEbnQUM
sMMtUT6'°)@onsM- tivMiay® 0o AnGOvoFkw M0

0

(c)0e UMovMtimMEatMo flcompMisationOBVd - iBdto(bMpaid ko laOnonM MnptOf- 11Y]
time salaried employee shall be computed by using the employee’s regular hourly

salalyGisnMfortieth (1/40) of the employee’s weekly salary.0
0

3. SMtion(B O fGUMI al MWHIMIEM - iEMGin(Minploy Mo (hay thon Yt Minpt(Minploy Mi(]
atdMst@UMninim- mOvalLMs Mo RU UMM (fo Hall (Lb- BOvo KM@y UicUtonsistsftall(Lb- BGLat(
an(MhployMULhs(act- al®HronstF ctivMknowIMLMUat(Mnploy MdGEMvoHcin L. (0

32. HaboHCodMg G 9GtatM: (®
Eight hours of labor constitutes a day’s work. Any work in McMsOfIMLU(b- K(
in®nMivoHdayGndnyOvoHKAnMcMs®B90b- BAnGny®nMyoHwMEGndGUM
fistMLU(Lb- EOvo M ®nQUME M Mt Uilay (b fOvoHGnGiny (n Mo Hew MG Lall(bM
compMisathd htGUMFatMb ftho(Ms(Tan(nMand bnMCal fGimMGUMBML- laKFatMb{(]
payOfoF0anOMhployMDAnyOwoH0inOMcMs00f01 0lb- B0in0onMdayOsUall0bM
compMisatMOatOt UMFatMofOno0IMs0tUanOtwic MtUMBEML- laFFatMo fOpayOfoF)an()
MinployMAInGdditionghnyOvoE(n(McMs (b fIMLULb- BMnGny GMMtUday® (]
woHwMItG Lall(bMeompMisatMd (it GUMEatMb fhoAMsQUan @wicMUMBML- laHkatMb{(}
pay®fanMnployMANotUinLAnQUs(§ M- iEMGnMnploy MioEombinMmoRMUan(
onMFatMb flovMtimMcompMsation(n(KMo(alc- latMtUMRmo- ntGto(bMpaidto(
an(Minploy Mo Kany(Lb- Kb flovMEimMwoH.0
0
33.  InQonj- nctiongiUMMbFovisions(fGUMHabo HICodMEM - iEvMMinployMsGo(paython Y}
MMhptMnployMdho(MsQUanGUMEALEMM Y pon®H3tat- toHly(GnmandathdOvaLMEtMFoHall(Lb- K0
woHMgincl- dinLG nEMoRIN(Lb- KO~ UMiGUMMnploy Mitkn My (b KM sonably G Ub- 1ddLhvMknown(]
tLatinploy MOv MM o KcinLA1- EnLAUWbsMUb- B.qSMWorillion v. Royal Packing Co.qC 999)0 (
Cal.3tUn64¢%74.)0
34. At all relevant times during the applicable limitations period, at Defendants’
dilMtiongPlaintifflandtUMClassCh MinbMSOUavMw o EcKM Qo ffYUMElockOwitUb- tOpay.0S- clwoH(
incl- dMg)b- t0isOnotOlimitMOtog®E\pondinL0toOcomm- nicationsOffomOmanal. M0and tenantsg)
thaininL@o Yvorkers, picking up supplies and materials, and locking up Defendants’ office.0
35. PlaintiffOisOinfoEnMN0Oand (b Mi M MOand X UMMNGN Gl I MMt Uat atOall0BMIMranttim M g)

Defendants maintained a policy and/or practice, or lack thereof, which resulted in Defendants’

fail- B’MioCcompMisatMPlaintiffhandGUMbtUMClassth MnbMs(foHal1(0Ub- BEOvo KM Gis(B\g- il (by 0
0 10
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1 || Califohiadaw.0

36. As a result of Defendants’ unlawful conduct, Plaintiff and the other Class
2 || h MnbMS(LavME- fIMM@amal MginGnGmo- ntG- bjMtGopoofgtoGUMM tMitG UM Oy MiMhot(paid()
3 || tUMEE- llGkmo- ntfOvalL MMM @- EnL(McUpay(bMiod®- EnLGUMbpplicablMlimitations(pMiodg]
4 || incl- dinLGninim- mGnd®vMtimMwvalM.(M®
5 37.  P-B-ant@oMHaboRCodMg0l 1 83dPlaintiffgbn®MAIfDILimsMfndClassth MnbMsd]
6 || sMiltsCtoOR\dov M- npaidOwalLMglig- idathdOdamal.MOin(amo- nts(M- altotUMBmo- ntsQofO- npaid(}

7 || waLMdintMMt@UMeon, and awards of reasonable costs and attorneys’ fees, all in amounts subject

8 || to(pkoof.0
19 SECOND CAUSE OF ACTIONO
11 FAILURE TO PROVIDE REST PERIODS
1 (Lab. Code §§ 226.7 and 1198)
12 (By Plaintiff and the Class against all Defendants)0
13 38. PlaintiffincofpofatM@ll(palal Fap s fQUisComplaintGis G- [y GalIMLNA (UMM 0
14 49. AtOallORMMantOtimM0d- EnLOtUMapplicabIMlimitationsOpMiodg@Plaintiff0andO0tUNMD

15 || Classth MnbMs(LavMbMAMnploy MM IDMMdants(ind(MititiGoGUMbM Mitsind(pFotMtions0
16 || of@Califofhia(HaboHCodMBS§0 5.64) 187gandQUMI al MWERIMEO

17 41. In(MMM ant(aRdCalifobhia(HaboHICodMg Ol 187(GtatM:0

18 ¢ UMimaxim- mO0Ub- K0ofOwoHOandtUMstandaklOconditionsOofOlabo Fofix M Oby (UM
commission(Uall(bMtUMmaxim- m(Ub- B fOvoHndGUMstandald(conditions(ot(}
laboHfoHMhployMM.@ UMMinploymMit@ finy Mnploy Mo lon LMLb- E@Uan@Ubs My

? fixM by QUMb FIMB F} ndMtonditions®flaboHp o Ubithd by QUMb FIMGsG nlaw - 1.(
0
1 4 . In(MMant@aRg§0l GIAUMI al MWRIMGtatM:0
Rest Periods0
2 (A)® “Every employer shall authorize and permit all employees to take rest
X pMiods@wUcUlnsofaHhs(pFacticablMs Uall(bMinGUMImiddIMb fMcWwoH(pMiod.(
ek 3 e UMh- tLbHzMBMt(pMiodtimMi Lall(bMbasMbnUMtotal (Ub- BOvoHMdailyatO
tUMIEatMIo fOEMLO( 19)0min- tMOnMOBMtOtimMp MOfo- HX(3)0Ub- EOoHmajoHfFaction()
4 tUMNG L. (1 ow M Migth (Mt (b Miiod (hMd (hot (b Mi-- tTb HzM (fo KMinploy MO~ LbsMiotal()
B EIER, LA dailyGvoH@imMsOMs@UanQURMMBNdOnMAIT{F20/ )(Lb- F.(A- tLbHzMEMt@Miod(
0 120
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timMs Uall(bMeo- ntMGis(Lb- FOv o M (o Fow Uic LR UMM Lall(b Mho@M- ction(fom(
wages.”0

(B)® If(hn()anloyMOfails()to()pfbvidl\ﬂhn()l\lhployMﬂhOH\ﬂtQﬂ\lﬁodOin(hccofﬂan%
wittiUMipplicablMpFovisions(fGUsOWRIME UMMnploy MG Lall(hbay GUMMnploy
one (1) hour of pay at the employee’s(HML- laHFatMbtflcompMisation(foHMcUiwoH(]
day that the rest period is not provided.”0
0

42. In(MMMrant(aRgCalifobhiaHaboHCodME0  5.6GtatM:0

(b)0  An(MnployMUallthot(B\d- iBMan(Minploy Muto Ow o Hc(d- EnLCh(n M 10 HIRMt(]
pMiodOmandatMOp- K- antOtoOanOapplicablMstat- tM) oFapplicabl M BML- lationg]
standakdgb Hb FIMb fGUMInd- stHalOI' MfaBEMCommissiongtUMMEc- pational(BafMy ()
and( MItUBtandakis(BoakgbRiUMDivision®fOWce- pational BafMyGnd MItU®

()0 IftanOMnployMfails@GoprovidMan(Mnploy M nMI(pMiod ® HEMt(pMiod(n(
accoRlancMwitUhGtatMlawgincl- dinLgb- tthotdimitMGoghnGpplicablMitat- tMbH)
applicabIMBEML- lationg¥tandaklgd Ho FAM® fAUMInd- stHalOl' MifaBMCommissiongUM
Wee- pational BafMyGind MltUBtandaRsBoaklgbRAUMDivision®fOWec- pational()
SafMyGind@ MItUSUMMNploy MG Lallpay QUMMnploy M®nMadditional (Lb- Kb fpay(
at the employee’s regular rate of compensationfoFKMclWvoHk@ay@UatGUMMMI®H
RMtpMiodGsthotpFovidM.®
0

43.  P-B-antGoGUMI aLMWRIMgEPlaintifflandGUMClassth Minb MiSOv MiMMititINdGo(bM
phovidMOvitUnMEMt(bMMks b itdMst@M (nin- tMFo KM cUfo- Ftb- KbMiod®fOvoHgbHimajoH)
fRactionGUMINE. (0

44.  DMMdants(ntMtionally(failMGo(pFovidMPlaintiffland @ UMClassth MnbMsOwitUD
all\- il d 9 Ynin- tMMtpMiodsFEMMETom@ny Ov o @- tiMAn@ccoldancMvitLAUME aLMWRIMEO

45. Atll(BMMrantGimMg¢DMMdants(ailMGo- tUbHzMand(p Mimit(Plaintifftand GUM
Classth MnbMS@oGakMl 9 Ynin- tMEMt(bEMks (M My (fo- Flb- EOvoKNM®HnajoHiFactionGUMM {0
as(M- il (byQUMI al MWRIMEQ - RUMimo BMD MMidants(failMGo(ay(pBEMini- mOval.MFoHdays0
onOvUcUiUM (failM@opovidMPlaintiffhind@UMClassth MnbMisOvitUimMly (EMt(pMiods.0

46.  PlaintiffOisOinfoEnMGand (bMiMMOand XUMINGN Call MIM Ot UatgatOall OBMIM anttim MO
witUnGUMkpplicablMlimitations(pMiodgDMMdantsXadG(olicygpbFacticMbHalack®fta(policy0
wUcURM- ItM>in(DMMdantsthot(pFovidinLAUMClassOwitUhll(b Y- ty (MMt Miods(B\- il (by0
Califokhiadaw.®

47. As a result of Defendants’ unlawful conduct, Plaintiff and the Class Members

LavMe- fIMM @amal MAnGinGmo- ntgdy- bjMtGopToofgo QUMM tMitG UM Oy MMhot(paiddditional O
0 130
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walM®wMEoHallinMIpMiodsGnd(BEMt(bEMksthothvidMGoQUwin.0

48.  ByMson®fGUMhbovMbp- K- antGo(Califorhia(HaboHCodMEO  5.6¢Plaintifftand0
tUMClassth MinbMSGBEMMititINd Qo (p Bvini- mOval MFo Fowo HcdaysGn Gy Uic UbnMb Hino EMEMt (b B\ ks 0
wMMhot(povidMGoGUMn.0

THIRD CAUSE OF ACTIONO

FAILURE TO PROVIDE MEAL PERIODS
(Lab. Code §§ 226.7, 512, and 1198)
(By Plaintiff and the Class against all Defendants)0
59. PlaintiffincofpofatMGll(palal Fap s fGUisComplaintGis G- [yl IMLNA (UMM O
51. AtOallORMMrantOtimMO0d- EnLOtUMapplicablMlimitationsOpMiodg)Plaintiff0and 0cUM
Classth MnbMs(LavMbMAMnployMAMIDMM dantsind(MititIMGoGUMbM Mitsind (pFotMtions0O
ofCalifofhia(HaboHCodMB§0 5.6841 &)l 187ghndGUMIT alL MWRIMEO

5.  In(MMMantpakdCalifohia(HaboHCod Mgl 187GtatM:0

e UMimaxim- m0Ub- K00 fOwoHOandUMstandakl(conditionsOofOlaboH)fixMOby 0t UM
commissionGLall(bMtUMmaxim- m(b- B fOvoHGndGUMstandakd(conditions(bf(
laboHfo FMinployMM. @ UNMinploymMit@ fanyMnployM@oHlonLM0Lb- E@UanA@LbsM
fixM by UMD FIMB F} ndMtonditions®flaboHpoUibithd by UMb FIMGsG nlawf- 1.
0

52.  In(MMMant(paRdCalifofhia(HaboRICodMEGH GstatM:0

An(MhployMGs UallthotOMinploy(an(Mihploy Mifo K Owo Hc(p Miod (b fmo Mt Lan (fiv
Wo- BpMMEayOvitlo- thovidinLGUMMhploy MwitUkinMI(pMiod®fthotdMsGLan
290min- tMgM cMtQLAtGTAUMotal GvoHc(p Miiod (p Miilay b fAUMMINploy MlisoGno
tLanOsixOlb- BgtUMMMIOpMiodOmayObMwaivMObyOm- t- alOconsMitOofObot Uk
MinployMGindMnploy MAD

AnOMhployMiGsLall notOMinployOanOMiploy Mo FoaOwoHcOp Miod 0o fOmoEMkUanO1 9
Wo- B(pMMayOwitlo- tpFovidinLAUMMhploy MwitUk(EMond(nMIpMiodbfthot
IMs@Uan@9G@nin- tMgMcMpt@LAtAfAUMotal ALb- EGvoHMAsonoMUan(d (Lb- B
tUMMondinMIl@pMiodnaybMwvaivMbyin- t- alConsMt®fAUMMploy Mhind @
MinployMbnlyGfGUMFi EtinMI(pMiodOvasthotOvaivMd.

0

53.  In0MMant@aRg§0l | fAUNT al \WRIMIstatM:0

Meal Periods0

(A)0  “No employer shall employ any person for a work period of more than five
(4)0b- BOwitlb- ttamMI(pMiodlofthotdMstUan(@®90min- tMgM c Mt UatOw UM (a ()
work period of not more than six (6) hours will complete the day’s work the meal
pMiodOmayObMwaivMObyOm- t- alOconsMitOofOtUMMnploy Mland OtUMIMInploy MV

0 140
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E nIMsGUMMnployMis 0RME M M Co fOal10d- ty(d- EnLa(29 Y¥nin- tMmMIGpMiod gt UM
meal period shall be considered an ‘on duty’ meal period and counted as time
worked. An ‘on duty’ meal period shall be permitthd(bnlyOv UMGUMhat- EMbfGUM
woH(p M Mits (an Minploy MMt Fom (b Min LOEMi M M Go fla11(d- ty (and Ow UMk (by Ow H tt M (]
al BV Mh t0b Miw M 0t UMb aRiMOan Gon YUMWob(paid OnMIGp MiodOisCaLEMM (0.0
whttMiOaL.EMMin MitOs Lal1OstatMt LatOtUMI Minploy MMImay g inOw HtinLg) Aok Mt
agreement at any time.”0

(B)0  Iftan(MinployM¥ailsto(p FovidMan(Mnploy MM (nMI(pMiod(inthccollanc
witUdUMkpplicablMpFovisions (G Us OWHIMg UMM ploy MG Lall (pay G UMMnploy MM
one (1) hour of pay at the employee’s regular rate of compensation(foHMclUvoH(
day that the meal period is not provided.”0

0

54. In(MMMrant(paRglCalifohia(HaboHCodMEO  5.6GtatM:0

(b)0  An(MnployMUallthot(B\d- iBMan(Minploy Muto Ow o Hc(d- EnLh(n M1 HIEMt(]
pMiodOmandatMOp- - antOtoOanOapplicabIMstat- tM)oHapplicabIM BML- lationg]
standaFdgb Kb RIMb fGUMInd- stHalOI' MfaEMCommissiongiUMMEec- pational (BafMly(]
and( MItUBtandakis(BoakdgbRiUMDivision®{fOWec- pational BafMyGnd MItU®D

()0 IftanOMnployMfailsGoprovidMan(Minploy M nMI(pMiod ® HEMt(pMiod(n(
accoRlancMwitUhGtatMlawgincl- dinLgb- tthotdimitMGoghnGpplicablMstat- tMbH)
applicabIMBRML- lationg¥tandaklgd Ho FAM» fAUMInd- stHalOl' MifaBMCommissionddUM
Wee- pational BafMyGind MltUBStandakdsBoaklgbFiUMDivision®fOMcc- pational(
SafMyGind@ MItUSUMMNploy MG Lallpay QUMMnploy MbnMadditional (Lb- Kb {pay(]
at the employee’s regular rate of compensation for each work day that the meal or
RMtpMiodGsthotpFovidM.®
0
55. P- K- ant®to(CalifothiaOHaboFlCodM§ 041 (andOtUMII' aL MIWRIMEEP1aintifflandxUMD
Classth MinbMsOwMMMititIM (o0 nintMIE pthMnMI(pMiodsCoflatdMstR9(min- tMOfoKMcUday0
tUMOvo M FivMb Hino EMLD- 5.(P- K- ant@o@alifohia(HaboHCodME Gt diUM Ov MM lsoMatitINIO
toGMond (@9 Ynin- tMmMIpMiod Oy UMk G UM Ovo kM (no BMELan 0l 90Lb- B(nG6voHcday.0
56.  DMMdants(intMtionally(failMto(pFovidMPlaintifflandGUMClassth MinbMsOwitLD
allOR\VG - I (29 Ynin- tMd- ty YEVMmMIOpMiodsOand01 9 Ynin- tMNEMtOp Miods OFBMMfFomOany OwoHcO
d- tiM@nGiccokdancMwitURUMI alL MWRIMEO
57. At0all0 MM antOtimMg) DMM dantsOfailMO0toOpFovidMPlaintiff0and0tUMI Class0
h MnbMBOwitUkltimMy @9 ¥nin- tMd- ty YEMMMMIGpMiodsOwitUn UMK Et0fivMUo- B fOwok.0
, - RUMimoRAMD MM dants(failMGo(pay(pRvini- mOval MFoHdaysGonOy UcUtUM FailMGo(pFovidM
Plaintiffind@UMClassth Mnb MO~ itUdimMy(nMIGbMiods.0
58.  PlaintifflisOnfoEnMC0Oand (b MiM MOand t UMM (I IMLM(tUatdatCall OBMIMrantOtimMO

witUnGUMapplicabIMlimitations(pMiodgDMMdantsdad(olicyghFacticMbHa(lack®ttholicy(
0 150
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1 || wUcURM- ItMn(DMMdantstot(pFovidinLAUMClassOvitUkll - ty(nMIl(pMiods(E\- iRd(by0
Califohiadaw.®

2 69. As a result of Defendants’ unlawful conduct, Plaintiff and the Class Members
3 || LavMB- MM @amal MAnGinGmo- ntdy- bjMtAoproofdloGUMM tMitQUM Oy MiMhot(haidhdditional 0
4 || waLM®wMoHRallinMIpMiodsthotpFovidMGoGUwmn.0

5 61.  By®dson®fGUMhbovMp- K- antGo@Califofhia(HaboHCodMBO 5.6¢Plaintifftind0
6 || tUMIClassth MinbMSGBEMIMititIM Go(pBvini- mOval Mo HwoHdaysinOw UcUWbnMbHino EMbffYd- ty0
7 || mMIl(pMiodsGvMMhotpFovidMAoQUmnghnd o FivoHcdaysAn Gy UcUbnMb Hino BVt (b Mk s Ov MEMD

8 || notpfovidMGoGUMn. 0

19 FOURTH CAUSE OF ACTIONO

11 FAILURE TO REIMBURSE FOR EXPENSES

1 (Lab. Code §§ 1198 and 2802)

12 (By Plaintiff and the Class against Defendants)0

13 6 . PlaintiffincofpofatMGll(palalFap s fGUMComplaintGsGfi- 11y Gl IMLM (UMMIN. O
14 62. At@ll (MM ant@imMgPlaintiffindQUMbtUMFClassth Minb M (LavMb M hon Yvd Minpt()

15 || MnployMd0ofODMMdantsCand OMititIM ot UMbMMits(and(p FotMtions(bf0Califohia(HaboFICod M)
16 || §§01187Gind0 79 andGUMI aLMWHRIMEO
17 63.  InOpMtinMitOpaRg)CalifofhiaOHaboFOCodM§(®802(a) states, “[aln employer shall
18 || indMhnify(Lis@HUMOMhploy Mils |Go HallihNMsaFy M pMdit- BGnc- B\ by QUMM ploy Mlin@1B\vEt()
9 || consequence of the discharge of his or her duties.”0
1 64. Califolia0 HaboH) CodM §01 1870 pFoUibitsO MinployMSO flom0 MinployinL0 tUMF
MinployM40 ndMtonditions(pFoUbitNGbyQUMIT al MWERIMEO

2 65. At@llEMMant@imM@- EnLAUMkpplicablMimitations@pMiodgD MM dants(B\- iMO
L ¢ = 3 ||Plaintiff0and0tUMIClassOh MnbM&0toOs- pplyOmobilMpUonMOtoOpMEoEnOtUMI)job0d- tiMgd)b- tO
v 4 || DMMdantsGdidthot(pFovidMtUMMItMns (o FIM M BMmb- EMPlaintifflandGUMIClassth MnbM5(foF)

SPIVAK LAW
0 160
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tUMMitMns.(DMMdants(BV- il (Plaintiffland@UMClassth MnbMS toO- sMEUNMMpMSonal(mobilM
plonMGo@omm- nicatMwitUtUMHmanaLMs(andtUMndivid- als.(DMMdants(failMGo(pFovidM
tUMMp Uon MO FIM M OBMimb- EMPlainti fflandXUMIClassth MinbMsOfo Fp Lon M- sal MOD MMidants(
also\- ild(Plaintifftand@UMClassth MnbMsQo(pFovidMUMHEbwnRoolsGndB- ppliMAo(pMioEn0
tUMHjob@- tiM.(DMMdants@idhot(BMimb- EMPlaintifflind@UMClass(h MnbMsFoRiUMoolsGind0
supplies purchased on Defendants’ behalf.0

66. Plaintifflis(nfoEnMGnd (bMiMMAand A UMM R IMIM( UatghtOallOBMIM anttimMg)
Defendants maintained a policy and/or practice, or lack thereof, which resulted in Defendants’
fail- AMto(ndMhnify(Plaintiffthnd@UMIClassth MinbMis(fo FUMIEMsonabI MM pMisMG UM (inc- BEMO
d- AnLAUMEo- EMb{(p MifoEninLAUMHH- tiM.0

67. e UMIMoBMEp- E- ant(to0Califohia0HaboHICodMB§O0 79 (b)gPlaintifflandtUMClass0
h MnbMsOaEMIMititIN Oto O”Mimb- FsMinMitOfo FallonMMsa Ry OMpMidit- BMOand OlossMOand Oint MIMt0
tUMININngl- Mand®winLGoG UM OvitUin(fo- FoyME® G UMHatMb fGUME i 1in L fGUMC omplaintQ ntil0
tUMMLtEy 1] - dLmMit.®

68. AccoRlinLly@witlRMpMtOtotUsOca- sMoflactiongonObMAI 0o fOUmsMfOand0tUM
Class Members, Plaintiff prays for the above stated relief, costs, and all reasonable attorneys’ fees
p- B- antGo(HaboHICodMBO 79 (c)GindastUMEvisMpMimittM(by(law.0

FIFTH CAUSE OF ACTION

FAILURE TO PROVIDE ACCURATE WRITTEN WAGE STATEMENTS
(Lab. Code § 226)
(By Plaintiff and the Class against all Defendants)
79.  PlaintiffincofpofatMGll(pakalFap s AUMComplaintGs G- 11y Gl IMLNA(UMEMIN. O
71. AtOallOBMIM antOtimMO0d- EnLOtUMapplicabIMlimitationsOpMiodg)Plaintiff0and 0tUM)
otUMIDClassOh Minb M 0UavMbMdOMnployMd0ofODMMdantsOandOMititINOtoOtUMIbMIMitsOand ()
photMtions®fCalifohia(HaboHCodME0 5.0
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wMMIMtitIM Oto OV M MEb1 v M 1y Oo Foat Ot UMt im Mo fOM c WpaymMitOo fOwal MganOacc- FatMand()
2 || complMMitMnizMGtatMnMtGLowinL:(®
3 (1) GhossOvalM(MhMg)
4 () e otalOlb- EOwo KN O0by OtUMIMNploy MM cMbtOfo lany OMinploy M@w Lbs M)
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6 || s- bdivision({a)®{RGH14®HanyGpplicablMb FIMb fGUMInd- stHalOl' MfaEMICommissiong)
7 (2) e UMh- mbMb fhiMMFatM nits(MhMGndnyGpplicablMpiMMEFatMi fG: UM
8 || MnployMis(paiddn(piMMatMbasisg)
19 3) AlIGIM- ctionsgpFovidMQUatGil1IM- ctionsGnadMbnOvHttM b EKIMS QUM

11 || MoployMdmay(bMaLLEMLatMGndGLbwns®nMitMng)

1 (4)  NMOowvaLMOMIMg
12 (5) e UMincl- sivMiatM® QUMb Miod (fo Fov Uic L UMM ploy MMis (baid )
13 (6) ¢ MhamMoGtUMMnploy M@and 0UisCo FOUMGsocial (sM- Hty(h- mbMigM c bt ()

14 || tlatObyOJan- aR/01d) 997gonlyOtUMlastOfo- FidiLitsOofOUsOo 0UMIOsocial OsM- HtyOn- mbMOoHan(}
15 || MnployM@dMitificationt- mbM®»tUMALan@Gocial M- Hty- mbMinay M Lown@n@UMtMnizM ()
16 || statMinMitdD
17 (7) e WMhamMind(hdd s fGUMIMLal Mitity G LatGsG UMM ploy Mighnd O
18 (8) AllOapplicabIM Ub- Hy0 FatM0 in0 MfMt0 d- EnLOtUM payOpMiod0and0tUM|
9 || coEMpondinLth- mbMb{llb- BEOvoKMGtMMcUlLb- Hy(FatMby @ UMMnhploy MO
1 72. P- B- antOtoOCalifohiaOHaboFOCodM§0  5(MglanOMinployMs- ffMinL0inj- FyOasOa()
RM- 1t0of0atknowinlOandOintMitional Ofail- BEMbyOanOMnploy M0toOcomplyOwitUks- bdivision((a)0isO
2 || MititIMGoEdovMGUMLEM M fail1(ict- al@lamal M® Hfifty @lollaEB{$49)FoFAUMinitial pay(pMiod ()
L ¢ . 3 ||inGwUcUnOriolation®cc- BGindonMU ndAMlollaBq$199)(pMMhploy Mlfo KM cUWviolation(n(h()
v 4 ||s- bsM- Mitpay(pMiodghotGoMcMAGnGLLRMLatMpMalty ®fifo- FKilb- sand@lollalsA$3$99)ghnd()
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isMititiIMQoGinGiwaRfostsind(M\Msonable attorneys’ fees.0
73.  P-B-antOtoOCalifohiaOHaboF0CodM§0  5(MglanOMnployMisOdMiin M OtoOs- MK
inj- K fGUMMnployMfailsGo(pFovidMaOval MstatMnMit.0A IsoghnMinploy MMl s 0d Min M Gto (- M)
inj- KOfaUMMnployMails@o@ovidMace- FatMind@ompIMMnfoHnation@s(\- ild by Califokhia(
HaboHCodME®26(a) and the employee cannot “promptly and easily determine” from the wage
statMin MitGilonMbnMb Himo EMb fGUMIfollowinL: 0
A. e UMhmo- nt fGUMLIbssOval. MO HhMOval M(paid toGUMMnployMUl- EnL(
tUMpay OpMiod 0o Hany Qo fOtUMotUMDinfo FnationO0RV - 1M 0to ObMip Fovid M Oon (UM t MinizM Owa LM
statMinMit(p- - antGo(Califofhia(HaboHICodMBO 5(a);0
B. T UclWdM- ctionsGUMMnployMmad MfFomILFossOwal Mo CdMMinin Mt UM
nMOvalLM(paid@oGUMMNploy M- EnLAUMbay(pMiod;®
C. e MhamMand (:ddBMs® fRUMMnploy Mind i fAUMMNnploy Mdsi(faln(aboH)
contkactoEfhasAdMinMOin(s- bdivision((b)f0§01 57 CofGUMCalifokhialHaboHICodMitUMhamMand()
addAMs(fGUMIMLal (Mitity G UatG M- NGUMBME ic M fG UMM ploy M- EnLGUMbay (pMiod;nd0
D. e MhamMb fGUMMhployMind(nly@UMlast(fo- HiliLits®fllUis®HUMocial()
sM- Hty(h- mbM®KanMnployM@dMitificationth- mbMbtUMGLan(iGocial 3M- Htyth- mbMEO
74. “Promptly and easily determine,” as stated in California Labor Code § 0
5(Mg$mMnsCaOMMsonablMpMsonOwo- [d(bMablMtoOfMdilylascMtain0tUMinfoEnationOwitUb- t()
MMM cMo®tUMoc- mMits®HinfoHnation.0
75.  AsOalIMMOUMMng®D MM dantsOfailMOtoOpFovidMPlaintiff0and0tUMIot UMIOClass0)
h MnbMsGOvitUallnMl@GndEMtpMiodsGn@ompliancMwvitULalifokhialaw. (D MMdants@lsoFailM()
toOphvidMPlaintiff0and0tUMotUMD ClassOh MnbMsOwitlDpRvini- mOwalM0on0tUMwoHdays(
DMMdants(ailMGopFovidMUMNGyitUbnMb Kino EMinMI1(hind/o KEMt(pMiods(n@®ompliancMwit )
Califohiaaw.(DMMdantsGlso(failNd@o(EMmb- EMPlaintiffland GUMbtUMClassth MinbMs(foHal10
necessary business expenses that they incurred on Defendants’ behalf. As a result, Defendants
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have failed to properly itemize Plaintiff and the other Class Members’ gross and net waLM\M(]
and ot UMIORV - iEMnMits o f0CalifofhiaOHaboHICodM§0  5.0As(a0RM- ItgDMMdantsOUavMyviolathd(]
Califolhia(HaboHCodMBO 5.0

76.  Defendants’ failure to provide Plaintiff and the other Class Members witUacc- FatM
and@ompIMMival MtatMnMitsGvasknowinLnd@ntMitional. D MMdantsad@UMbility@opovid M
PlaintifflhndGUMbtUMIClassth MnbMsOvitUhcc- FatMwval MstatMin Mits(b- tntMtionally(pFovidM(
walMbtatMinMits@Uat(D MM dantsknMyOvMMhotGcce- FatMD

77.  As0aOBM- It0ofObMnLOpFovidMOwitWinacc- FatMwal MstatMnMtsObyOD MMdantsd]
PlaintiffGnd GUMbtUMIClassth MinbMiS(Lav M- fEMM(nj- Fy.Ge UMHIMLal(HLUsGo(B\véMv Micc- FatMlJ
wal MstatMinMitsOv MMl iolathd Gind QUM Gv MiMInisIM Gibo- tAUMmo- nt®{OvaLMAUMLAd Gict- ally()
MhM GndOvMMbwM. InGiddition@@UMBbsMicMb ficc- FatMinfoEnation(n@UMEval MstatMnMits(
prevented immediate challenges to Defendants’ unlawful pay practices, has required discovery
and(natUMhaticalcomp- tationsGoMMiminMtUMamo- nts(fOval MOwNMdas(ca- sMMiffic- Ity()
andMpMsMn@ttMnptinLGoMMonstE ct@imMand(payEdos@nd/oHLAsAMEoGUM- bmission®{()
inacc- FatMinfokmation(hbo- tOwaLMto(statMand AN M1 (LovMhmMt(aLMciM.( - RUMgPlaintiff()
and0tUMotUMIOClassOh MinbMsOw MiMInotOablMto OascMtain OfFom OtUMiwa L Mis tatMin Mhts Ow UMUMI)
DMMdants@ompliMOvitUdUMHbbliLationsG ndMCalifofhia(HaboHICodMBO  5(a).0

78. P- B- ant@o@alifokhiaHaboHCodME0  5(MgPlaintiffaind UMbt UMK lassth MinbMiS ()
aRMIMAtitIM Oto ORVGo v MIOtUMILIMA MO0 flact- al0damal Mg FpMaltiMOo fOfiftyOdollaF(($49)0fo FtUM
initialOpayOpMiodOinOwUcWaOviolationOofOCalifofhiaOHaboF0CodM§0  5(a)0occ- HMOandOonM
U ndMM@ollaBGoHMcUyiolation®f@CalifofhiaHaboHICodME0O  5(a)An(GiG- bsM- Mit(hay(pMiodg)
notGoMMcMdGanGLLRMLatMpMalty(ffo- Ktlb- sandollaBA$3£99)(pMIlassth MnbMghndkRM
also entitled to an award of costs and reasonable attorneys’ fees.0

89.  AccoHinLlygwitURMpMt@oQUs@a- sMbflctiongdbn®MAId flLims Mfind QUMb t UM
ClassgPlaintifflpFaysOfo FotUMIUMIMIN Os tatNd OBMiE MiOand Of o FlanOawa Rl 0o f0all OBV sonablMcosts(and()
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attorneys’ fees, including interest thereon, as permitted by law, all in amounts subject to proof.0

SIXTH CAUSE OF ACTION

WAITING TIME PENALTIES
(Lab. Code §§ 201, 202, and 203)
(By Plaintiff and the Class against all Defendants)0

81.  PlaintiffincofpofatMGll(haRaLEaps®fGUsComplaintGisGfi- 1y GlIMN UMM 0

8 . AtOallORMMant0timMO0d- EnLUMapplicablMlimitationsOpMiodgPlaintiffland UM
Class0UavM bM#h0non Y Mnpt0 Mnploy M40 of0 DMMdants0and0 MititIM0to0tUMbMMitsOand0
photMtions®{Califohia(HaboHCodMB§0 91— 92ghnd@UMI alLMWRIMEO

82.  HaboHCodMgO0 91(pvidMaUatGllMMM@nde npaidOval M@ finMnploy My b0
1s@isclaH-M G- Mhnd (payabIMimmMiatMy (itGUMimMb fliscUaH MDD

83.  HaboHCodMgO 9 (phovidMAUatGllMMM@nde npaidOvalM®finMnploy My b0
q- itsftMpFovidinLat(dMst(®6 Yb- BhoticMbMoBMy- ittinLGaAVid- Mand(payablIMatGUMEimMb {0
q- ittin[Oand (tUatCall(MM M Oand0- npaidOwal Mo fOanOMnploy MMw Lo (g- itsOwitLb- tGpFovidinL(at0
IMst(® Y- BhoticMbMoRMWl- ittinLGEMi- Mind(ayabIMwitUn(® (Lb- .0

84.  By(failinLGopay(MhManinim- mGnd(pBEvhi- mOvalMQoPlaintifflknd@UMClassg)
DMMdantsOfailMoGtimMly (paytUmin(all MM (andO- npaidOwalLMOinOviolation(of0HaboFICodM
§0 91®HK0 9 .M

85.  Plaintiff is informed and believes that Defendants’ failures to timely pay all final
walMoUmGndaUMClassth MnbMsOLavMbMOwillf- 10nGtUat(DMMdantsOLavMtUMRbility ko0
pay(inalGvalLMAnGiccokancMwitUHaboHICodMB§0 91g¢hnd0 9 (b- tdavMintMitionally(idoptMO
policiM®HpFacticMAUatthEMincompatiblMwitUtUbs MBVE - iBvinMits. 0

86. HaboHICodMg§0 920pFovidMOtUat0tUMwalMOo f0anOMinployMicontin- Mon(aOdailyO
basisthsa(pMalty Yo} ptto@90aysOw UMManMnploy MOwillf- 1ly(failsGoGimMy(pay (MM MAhnd0
- npaidOval MGoQUMMnhployMMin(iccokdancMwitUHaboHICodMBO 91gbHE0 9 .(®
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87. DMMdantsOfailMOtoOpayOPlaintiff0andOtUMIClassOh MinbMSOw LbsMMhploymMitO
MdM@ll ofaUNM I Mgb- t0 npaidGval M@McHEbM@bovMby@UMEoncl- sion® fAUMEMnploymMit.0
In(additiongDMMdants(failMQoOiss- MtoOPlaintifflandtUMClassth MinbMSOw UosMMnploymMitO
MdMG@UMHTinal(paycUMks0 ntilGUMhMt(EML- laF pay@ayollowinLGUMEMEnination.0

88. Plaintiff is informed and believes that Defendants’ failures to weekly and timely
pay(PlaintifftandUMClass (all (o fGUMHMhMhnd 0 npaidOwal MOLavMb M Owillf- [AnGUatghtallO
RMMranttimMgD MM dantsO0LavMdMibMatMy OmaintainM(policiMOand(pFacticMtUatOviolatMt UM
R\ - iBvinMits @ fAUMHabo HCodMand QUM al MWEIMEEM M@ Lb- LUt (BMIMrant@imMAUW(LavIM
LadaUMbilityGo@omplyOvitUtUosMIMLal(B\d - iEMinMits.0

199. P-B-antGo(HaboHCodME0 92dPlaintiffGMMsOvaitinLGimMpMaltiM®n(bMAalfbf0
UmsMf and@UMClassgin@mo- nts@- bjMt@opoofhot@oMcMARI@ays®fOvaitinLAimMpMialtiMO
forMcUClassth MnbMEO

SEVENTH CAUSE OF ACTIONO

UNFAIR COMPETITION
(Bus. & Prof. Code §§ 17200, et seq.)
(By Plaintiff and the Class against all Defendants)
191.  PlaintiffincolpofatM&ll(paRLEap s AUMComplaintGsGfd- 11y GllIMNM (UMM,
19 . AtOallOBMMantOtimMO0d- EnLOtUMapplicablMlimitationsOpMiodg)PlaintiffOand 0tUM
otUM0ClassOh MnbM& UavMbMd0OMnployMd0ofODMMdantsOandOMititINOtoOtUMbM MitsOand()
plotMtions®GUMB- sinMsGindPlofMsions@odME§UL 6 99gMBEN. D
192. e UM+ nlawf- 10cond- ctOofODMMdantsOallMIN OUMMInOamo- ntsOtoOandOconstit- tM()
- nfailcompMitionOwitUnGtUMmMninL(bf0Califoia(B- sinMs@& PFofMsions@CodME§0L 6 99¢M()
sM.0D- MitoOtUMIF)- nfaiFand0- nlawt- 10b- sinMsOpFacticMOasOalIMIN OUMMn D MM dants OUav M|
- nfaiHyOLainMOaOcompMitivMadvantal MovMOotUMOcompaFkabIMcompaniM0doinLOb- sinMs0in0
CalifolhiaGUatCcomplyOwitUXUMHIMLal(obliLationsGoghmon Lot UMt Uin Ls gpay Gt UMHIMnploy MO

0 20

Crumpler v. Westco Equities, Inc.0 Complaint0

Doc ID: e@GBQdGWAwQBBMMWHMW



19

11

12

13

14

15

16

17

18

SPIVAK LAW

pRvini- mOwal.M(foFowoHcdays(inOw Uic Lt UM (did(hot(p Fovid MMinploy MdOw it Ulon Mb Himo EMimMI(]
andORMtOpMiods@pay 0tUmin OallOM M Owal M0fo FallORML- [aF0and Oov MiEimMUb- EOwoHMgand()
RMMimburse Plaintiff and the Class Members for business expenses incurred on Defendants’ behalf.
Defendants’ unfair competitive advantage also includes the financial gains that resulted from
dM- ctinLOatdMst@90min- tMOfFomUMwo HctimMPlaintifflanddUMClassth MnbMs(LadOwoHcN (]
pMalay.0

193.  As aresult of Defendants’ unfair competition as herein alleged, Plaintiff and theO
otUMIDClassOh MnbMs0UavMs- ffMIMOinj- EMOinOfactOandOlostOmonMOoHpopMiy. 0DMMdants()
dMEVMOPIaintiff0and0tUMotUMOClassOh MnbMsOofOminim- mg@ovMEimM)off ¥UMElockd)and(]
pBEMhi- mOwal MOtUatOPlaintiff0andOtUMotUMF ClassOh MinbMsOinc- HMO0d- EnLOtUMco- EMof(
pMifoEninLOtUMIEOd- tiM.0, - RUMinoEMOD MM dantsOfailNOtoORMimb- EEMPlaintiff0andO0tUMIClass()
h MnbMsFoHhMMsaF/(b- sinMs(MpMsM.

194. P-B-ant0toOCalifofiaOB- sinMs0&0PFofMsions0CodM§0L6 92 @PlaintifflandOtUM
otUMI0ClassCh MinbMsCa EMIMAtitINA(to ORMtit- tionOoflallOmoniMOE LU= 11ly(bMonLinLOto0tUMn 0t Uat()
DMMdantsidhot(paytUMingb Kt Uat(D MM dants (ot UMRvis MBEMain M (by (mMns( fGUMHE) nlawf- 10
and0 nfaiHb- sinMs(pFacticM.0

195.  Plaintiff and the other Class Members are entitled to reasonable attorneys’ fees in
connMtionOwitUtUMIE) nfaikrompMition(claims(- K- antto(Califohia(CodMbf(Civil(PFocM- BM
§A9 1.48UMB- bstantial(bMMit@octhnMand/oFAUMEommon(- nd@octhinM0)

EIGHTH CAUSE OF ACTIONO
CIVIL PENALTIESO
(By Plaintiff and the Class against all Defendants)0
196. PlaintiffincolpofatM&ll(paRLEapsmAUsComplaintGsAfi- [lyGalIMNOMMN. 0

197. The “Aggrieved Employees” are all members of the Class defined above who
DMMdantsMnployM@l- EnLAUMpbMiod(bMLinninLJan- aFy Gl 56830 9 9GindMdinLOnAUMHatM|
tlat(final G- dLmMtGsMtMMAnGUsGction.®
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198.  HaboHCodMBO0 93GtatMO0

(a)0  AllowaLMgbtUMtLanGUosMimMitionM®An(BMtion0 91g) 91.24) 9 & 93.1d]
ol 93. MM Oby(OanyOpMsonOinO0anyOMnploymMitOaBMd- MandOpayablMtwicM
d- EnLOMcUzalMidaHimontUgbn@ays@Milnath@n@dvancMby @UMMnploy MasQUM)
RML- laHpaydays.(HaboHp Mito in M (b Mw Mt QUM st@Gind (1 4tUdlaysgincl- sivMibfiny(
calMidaHimontUk Lall(bMpaid (fo HbMwM#@GUMI StUkndGUM StUday o fGUMmontU]
d- EnLOv UictdUMlabo Fowas(p Mifo inM ghnd(labo Hp Mifo in M (b Mw MAa QUM StUand(]
tMlastOdaygincl- sivMbflany(cal Mida HimontUgk Uall (b Mpaid Ofo Fob Miw Mid (UM st(]
and0l 9tUlay ®fGUMfollowinLnmontUQ..0
0
(b)0  (1)0  Notwitlstandin[OanyOotUMOpFovision0ofOtUisOsMtiongallOwalM(]
MM FoHlaboHin(M cMs®f@UMhoblnal GvoH(pMiod G LallbMpaidholatMQAUanQUM
paydayfo-tUMhMt(BML- laHpayFoll(pMiod.0
0
()0 AnMinployMs(nompliancMwitUXUMBM - iBMinMits (G- bdivision(a)df(]
SMtion0 50AMatinLto(total0lb- EOwoHKNM by tUMMnploy M f0Lb- EOwo M Oind
McMsof0tUMnoblnalOwoHOpMiod(d- EnLOtUME- FivitOpay Op Miod CaEMiitMinizM (as(
coHMtions®n@UMpayst- bfoFiUMhMt(EML- [aHpay(Miod. (Any@oHMtions G Mb- t(
in(hG- bsM- Mitly(iss- M(payst- bGsUallstatMtUMincl- sivMdatMOofGUMpay (pMiod(
folow UicliUMMinploy Mids o HMtinLAts(Anitial Bypo R flLb- BEOwoHKM.0
0
(©)0  uowMM® wlMO MnployM40 aBM covMMO by0 a0 collMtivM baH aininL(
al AMin MitOtUatOpFovidMOdi ffMMtOpay OaHanLMin Mits )t Uos MaHan L MnMitsOsUall(
applyGoGUMEov MM MnployM4.0
0
(d)0 e UMR\- iEvinMits (G UisGMtionGLalIb MMM M Gatisfild (by @ UMpaymMit()
ofOval. Mo Fow Miltly gbiw MMt ly gb Ky MinimontUy(pay Foll (G fGUMWwWaLMGBEMpaid hot(
moMMUAnGM M (alMdaHiaysFollowin LAUMElosMb fGUMpayFoll(pMiod.0
0

119. DMMdants(paidOwalMGoOMinployMdon(BML- laHintMvals. (D MM dantsglow M M)

failMQ@o(payPlaintiffdnG- cUintMyvalsGoHallGval MMM @ndGl10b- BEOvoKM.0MAnfoknation(
and(bMiMgPlaintiffhlIMIMGUat(DMMdantslsoGtailMGo(pay G UMA LLEM M OmployMdbn G- ¢
intMvals@oHallOvaL MMM Gind (l1(Lb- BEOvoHM.®
111.  D- EnLGUMapplicabIMiimMpMiodgDMMdantsOviolatM@Califohia(HaboHICod Mg §0)

9199 ¢ 928 939 5P S.6H19¢41 L1834 18641187¢hnd0 79 .0
11 . CalifolhiaOHaboHICodMg§§0 588(a)(and((L)(a- tLbEzMan(aLLEM N Mnploy Mi@on(
bMAIfbAUMNns Mv M@nd®tUMIR- Fiviit® Ko inMMinployMd@lobHEn L& civil@GctionQo(MovMRivil()
pMaltiM(p- E- antGo@UMpFocM- BMGpMifiM3inCalifohia(HaboFICodMBO0 588.2.0
112.  P-B-antGo(Califohia(HaboHICodME§0 588(a)nd((f)gPlaintiffhnd@UMClass(hEMY

entitled to recover civil penalties for each of the Defendants’ violations of California Labor Code
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§§091D 9 & 928 93 58 S.64119¢11 DI 183118641 187ghnd0 79 (- AnLAUMBpplicablM
limitations(pMiod(An@UMFollowinLGimo- nts:0
A. , oH)violations0of0Califohia0HaboF0CodM§0 939onMU ndR\dOdollaks(
($199.99)0fo FOMcUDA LLEMMOOmployM@foFOMcWinitialOviolationOandOtwoOU nd A\ OdollaFs(
($ 99.99)0fo FOMc DA LLEMMO00OmployM@foFOMcWs- bsM- Mitdwillf- [0oHintMitionalOviolation(}
(pMalty(imo- nts(Mtablis UM (by(Califofhia(HaboHICodMBO 19).0
B. , oH¥iolations@faliforhia(HaboRCodMBO 5(a)@iwo(F ndRM(ifty@ollaks(
($ 49.99)FoHRMcUA LLEMNM®mployMEoHinitialyiolation@nd®nMUb- sand@ollaBq§$1899.99)(
folOMc WA LLEM M 00mploy MfoFOMcUls- bsM- MitOviolationO(pMaltyOamo- ntsOMtablis UM Oby(]
Califolia(HaboHCodME0O 5.2).0
C. , oH)violationsOofOCalifofhiaOHaboF0OCodM§§04190and041 dfiftyOdollaks(
($49.99)Fo FMcUA LLEM M ®OmployM&oHinitialGriolation@Gnd®nMU nd Ad@lollaE{$199.99)FoK]
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*SENT BY ELECTRONIC SUBMISSION, CERTIFIED MAIL, AND
EMAIL¥*

August 16, 2021

Attn: PAGA Administrator

Labor and Workforce Development Agency
Attn: PAGA Administrator
http://dit.tflaforms.net

Viia Electronic Submission

Re:  Dean Crumpler / Westco Equities
To Whom It May Concern:

Pursuant to the Labor Code Private Attorneys General Act of 2004, Labor Code
sections 2698, ¢f seq., Dean Crumpler (hereafter “Crumpler” or “Complainant”)
provides notice that Westco Equities, Inc. dba Westco Property Management, a
California corporation, and related entities (collectively “the Westco Equities
Employers” or “the Employers”) violated his rights and those of all other
individuals the Westco Equities Employers have employed or otherwise
contracted with in California as maintenance workers, property managers,
individuals performing work comparable to the aforementioned, and individuals
in similar positions (hereafter the “Aggrieved Employees”) under Labor Code
sections 201, 202, 203, 204, 1174, 226, 226.7, 510, 512, 1194, 1197, 1198, and
2802. On behalf of himself and all other Aggrieved Employees, Crumpler hereby
provides this notice to the Labor & Workforce Development Agency and the
Westco Equities Employers and their agents and representatives.

At all relevant times, the Westco Equities Employers have employed persons,
conducted business, and engaged in illegal payroll practices and policies,
throughout California. Crumpler and all of the other Aggrieved Employees are
“employees” within the meaning of Industrial Welfare Commission Order No.
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5-2001 (hereafter “the Wage Order”) section 2, subdivision (F) and “Aggrieved
Employees” within the meaning of Labor Code section 2699(c).

Statement of Facts

On approximately April 12, 2018, the Westco Equities Employers began to
employ Crumpler in Fresno in the position of maintenance worker. The Westco
Equities Employers continuously employed him in that capacity until on or about

March 21, 2021 when he began a leave of absence. On or about March 21, 2021,
the employment relationship ended.

At all relevant times, the Westco Equities Employers issued wages to Crumpler
and all of the other Aggrieved Employees on a biweekly (26 paychecks/year)
basis and paid them by the hour. At all relevant times, the Westco Equities
Employers classified Crumpler and all of the other Aggrieved Employees as non-
exempt employees entitled to the protections of the Labor Code and the Wage
Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for all hours worked at the applicable minimum or
regular rates of pay. The Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to work through their off-the-clock meal
periods to respond to communications by managers and homeowners.
Moreover, the Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to perform at least 30 minutes of work each day that
the Westco Equities Employers prohibited them from recording for purposes of
payroll. This included requirements that Crumpler and the Aggrieved Employees
start their work one hour before the start time that the Westco Equities
Employers would begin to pay them from. The unpaid time was spent
performing such tasks as training other employees and picking up supplies at
hardware stores necessary to complete work orders. The Westco Equities
Employers also required Crumpler and all of the other Aggrieved Employees to
perform work at the end of their workdays that the Westco Equities Employers
would not pay them for. This work included time spent locking up the office.
These unpaid work periods extended each workday of Crumpler and the

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324



LWDA | The Westco Equities Employers
Auwugust 16, 2021
Page 3 of 26

Aggrieved Employees beyond eight hours and each workweek beyond 40 hours.
Furthermore, the Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to provide their own tools to perform the job duties
the Westco Equities Employers expected them to perform, but did not
reimburse them for such tools nor provide them. In spite of this, the Westco
Equities Employers failed to pay Crumpler and all of the other Aggrieved
Employees at least twice minimum wage as required by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees at the correct rates of pay for all hours worked over
eight in a day, over 40 in a week, and for the first eight hours of the seventh day
of the workweek. The Westco Equities Employers required Crumpler and all of
the other Aggrieved Employees to work through their off-the-clock meal periods
to respond to communications by managers and homeowners. Moreover, the
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to perform at least 30 minutes of work each day that the Westco
Equities Employers prohibited them from recording for purposes of payroll. The
unpaid work periods described above extended each workday of Crumpler and
the Aggrieved Employees beyond eight hours and each workweek beyond 40
hours, though the Westco Equities Employers did not pay Crumpler and all of
the other Aggrieved Employees overtime premium rates for work performed in
excess of eight hours in a day and 40 hours in a week.

At all relevant times, the Westco Equities Employers failed to provide Crumpler
and all of the other Aggrieved Employees with all timely 30-minute, off-duty
meal periods. The Westco Equities Employers required Crumpler and all of the
other Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers and homeowners but did not pay them
tor such periods. The Westco Equities Employers also failed to pay premium
wages for days on which it failed to provide Crumpler and all of the other
Aggrieved Employees with meal periods as required by law.

At all relevant times, the Westco Equities Employers failed to authorize and

permit Crumpler and all of the other Aggrieved Employees to take ten-minute,
off-duty, paid rest breaks every four hours worked or major portion thereof. The
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Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to work through their rest periods to respond to communications by
managers and homeowners. The Westco Equities Employers also failed to pay
premium wages for days on which it failed to authorize and permit Crumpler and
all of the other Aggrieved Employees to take rest breaks as required by law.

At all relevant times, the Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to incur certain business expenses in the
course of performing their duties. The Westco Equities Employers supplied
Crumpler and the Aggrieved Employees with a Home Depot credit card to at
times purchase brooms, mops, buckets, shovels, shop vacs, and wheelbarrows,
but required Crumpler and all of the other Aggrieved Employees to supply
mobile phones, tools, equipment, supplies, and materials to perform their job
duties. The tools the Westco Equities Employers required Crumpler and all of
the Aggrieved Employees to provide themselves included hammers, drill bits,
screwdrivers, tape measures, visors, sanding belts, belt sander firearms,
flashlights, cameras, calculators, claw hammers, levels, utility knives, cordless
power tools sets, wire stripper pliers, pliers, wrenches, shovels, saws, thermal gun
readers, heat guns, impact guns, and face board nailers. The Westco Equities
Employers did not provide these items and did not reimburse Crumpler and the
other Aggrieved Employees for these items. The Westco Equities Employers
required Crumpler and all of the other Aggrieved Employees to provide their
own tools to perform the job duties the Westco Equities Employers expected
them to perform, but did not reimburse them for such tools nor provide them.
When Crumpler used the Home Depot credit cards to purchase tools to perform
his job duties, his manager who decided whether or not to approve purchases
criticized him for spending too much on tools. Additionally, the Westco Equities
Employers required Crumpler to share the tools they provided to him with
others which also slowed down the progress of his work.

At all relevant times, the Westco Equities Employers failed to issue to Crumpler
and all of the other Aggrieved Employees complete and accurate wage
statements that state all hours worked at the correct rates of pay, and all wages
earned. The Westco Equities Employers knowingly and intentionally failed to
state on the wage statements they issued to Crumpler and all of the other
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Aggrieved Employees the unpaid wages discussed above. The wage statements
fail to state all hours worked at the correct rates of pay, all minimum wages
earned, all regular wages earned, all overtime wages earned, all doubletime wages
earned, all meal period premium wages earned, all rest break premium wages
earned, and all unlawfully deducted wages.

The Westco Equities Employers also failed to timely pay Crumpler and all of the
other Aggrieved Employees all earned wages as described above during and at
the conclusion of employment.

The Westco Equities Employers failed to maintain accurate employee records of
Crumpler and all of the other Aggrieved Employees. The Westco Equities
Employers failed to maintain the records of the work performed and the meal
and rest breaks taken on-duty by Crumpler and all of the other Aggrieved
Employees.

For the reasons stated herein, Crumpler alleges the following violations of the
Labor Code and the Wage Order on behalf of himself and all of the other
Aggrieved Employees:

(a)  The Westco Equities Employers failed to pay Crumpler and all of
the other Aggrieved Employees all wages earned for all hours
worked at the correct rates of pay, including minimum, regular,
overtime, and doubletime wages;

(b)  The Westco Equities Employers failed to provide Crumpler and all
of the other Aggrieved Employees all meal periods in compliance
with California law;

(¢ The Westco Equities Employers failed to authorize and permit
Crumpler and all of the other Aggrieved Employees to take rest

breaks in compliance with California law;

(d)  The Westco Equities Employers failed to compensate Crumpler
and all of the other Aggrieved Employees at one hout’s pay for
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each day in which the Westco Equities Employers failed to provide
them with one or more meal periods as required by law;

()  The Westco Equities Employers failed to compensate Crumpler
and all of the other Aggrieved Employees at one hout’s pay for
each day in which the Westco Equities Employers failed to
authorize and permit them to take one or more rest breaks as
required by law;

(f)  The Westco Equities Employers failed to indemnify Crumpler and
all of the other Aggrieved Employees for all necessary business
expenditures incurred during the discharge of their duties;

(9  The Westco Equities Employers unlawfully deducted wages
belonging to Crumpler and all of the other Aggrieved Employees;

(h)  The Westco Equities Employers knowingly and intentionally failed
to provide Crumpler and all of the other Aggrieved Employees with
accurate wage statements;

(i) The Westco Equities Employers willfully failed to timely pay
Crumpler and all of the other Aggrieved Employees all earned and
unpaid wages during their employment with the Westco Equities
Employers and when their employment ended; and

() The Westco Equities Employers failed to maintain accurate
employment records pertaining to Crumpler and all of the other
Aggrieved Employees.

Accordingly, Crumpler now seeks civil penalties on behalf of himself and all of
the other Aggrieved Employees based on the Westco Equities Employers’
alleged violations of the Labor Code and the Wage Order.

The Wage Order
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The Wage Order applies to “all persons employed in the public housekeeping
industry whether paid on a time, piece rate, commission, or other basis.” Wage
Order, § 1. The Wage Order defines "Public Housekeeping Industry” to mean

any industry, business, or establishment which provides meals, housing,
or maintenance services whether operated as a primary business or when
incidental to other operations in an establishment not covered by an
industry order of the Commission, and includes, but is not limited to the
tollowing:

(1) Restaurants, night clubs, taverns, bars, cocktail lounges, lunch
counters, cafeterias, boarding houses, clubs, and all similar
establishments where food in either sold or liquid form is prepared
and served to be consumed on the premises;

(2)  Catering, banquet, box lunch service, and similar establishments
which prepare food for consumption on or off the premises;

(3)  Hotels, motels, apartment houses, rooming houses, camps, clubs,
trailer parks, office or loft buildings, and similar establishments
offering rental of living, business, or commercial quarters;

(4)  Hospitals, sanitariums, rest homes, child nurseries, child care
institutions, homes for the aged, and similar establishments
offering board or lodging in addition to medical, surgical, nursing,
convalescent, aged, or child care;

(5)  Private schools, colleges, or universities, and similar establishments
which provide board or lodging in additional to educational
facilities;

(6)  Establishments contracting for development, maintenance or

cleaning of grounds; maintenance or cleaning of facilities and/or
quarters of commercial units and living units; and
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(7)  Establishments providing veterinary or other animal care services.

Wage Order, § 2(P). Atall relevant times during the applicable limitations period,
the Westco Equities Employers, Crumpler, and all of the Aggrieved Employees
were covered by the Wage Order because the Westco Equities Employers
operated, and Crumpler, and all of the Aggrieved Employees, worked for one or
more apartments houses, homeowners associations, and residential properties.
Accordingly, Crumpler and all of the other Aggrieved Employees are entitled to
the protections the Wage Order provides.

Failure To Pay Wages For All Hours Worked At The Correct
Rates of Pay
(Lab. Code §§ 510, 1194, 1197, and 1198)

Under Labor Code section 1197, “The minimum wage for employees fixed by
the commission is the minimum wage to be paid to employees, and the payment
of a less wage than the minimum so fixed is unlawful.”

In relevant part, section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so[.]

In relevant part, Labor Code section 1194 states:

(a)  Notwithstanding any agreement to work for a lesser wage,
any employee receiving less than the legal minimum wage or
the legal overtime compensation applicable to the employee
is entitled to recover in a civil action the unpaid balance of
the full amount of this minimum wage or overtime
compensation, including interest thereon, reasonable
attorney’s fees, and costs of suit.
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In relevant part, Labor Code section 510 states:

Any work in excess of eight hours in one workday and any work in excess
of 40 hours in any one workweek and the first eight hours worked on the
seventh day of work in any one workweek shall be compensated at the
rate of no less than one and one-half times the regular rate of pay for an
employee. Any work in excess of 12 hours in one day shall be
compensated at the rate of no less than twice the regular rate of pay for
an employee. In addition, any work in excess of eight hours on any seventh
day of a workweek shall be compensated at the rate of no less than twice
the regular rate of pay of an employee.

In relevant part, Section 3 of the Wage Order states:

The following overtime provisions are applicable to employees 18 years
of age or over and to employees 16 or 17 years of age who are not required
by law to attend school and are not otherwise prohibited by law from
engaging in the subject work. Such employees shall not be employed more
than eight (8) hours in any workday or more than 40 in a workweek unless
the employee receives one and one half (1'2) times such employee’s
regular rate of pay for all hours worked over 40 hours in the workweek.
Eight (8) hours of labor constitutes a day’s work. Employment beyond
eight (8) hours in any workday or more than six (6) days in any workweek
is permissible provided the employee is compensated for such overtime
at not less than:

(a)  One and one-half (1'2) times the employee’s regular rate of pay for
all hours worked in excess of eight (8) hours up to and including
twelve (12) hours in any workday, and for the first eight (8) hours
worked on the seventh (7*) consecutive day of work in a workweek;

(b)  Double the employee’s regular rate of pay for all hours worked in
excess of 12 hours in any workday and for all hours worked in
excess of eight (8) hours on the seventh (7%) consecutive day of
work in a workweek; and
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(c)  The overtime rate of compensation required to be paid to a
nonexempt full-time salaried employee shall be computed by using
the employee’s regular houtly salary as one fortieth (1/40) of the
employee’s weekly salary.

Labor Code § 1198 prohibits employers from employing their employees under
conditions prohibited by the Wage Order.

In conjunction, these provisions of the Labor Code require employers to pay
employees no less than their agreed-upon or statutorily mandated wage rates for
all hours worked, including hours spent working “off-the-clock” (before
punching in or after punching out on a time clock) when the employer knew or
reasonably should have known that employees were working during those hours.

Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 585.

The Westco Equities Employers required Crumpler and all of the other
Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers and homeowners. Moreover, the
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to perform at least 30 minutes of work each day that the Westco
Equities Employers prohibited them from recording for purposes of payroll
This included requirements that Crumpler and the Aggrieved Employees start
their work one hour before the start time that the Westco Equities Employers
would begin to pay them from. The unpaid time was spent performing such tasks
as training other employees and picking up supplies at hardware stores necessary
to complete work orders. The Westco Equities Employers also required
Crumpler and all of the other Aggrieved Employees to perform work at the end
of their workdays that the Westco Equities Employers would not pay them for.
This work included time spent locking up the office. These unpaid work periods
extended each workday of Crumpler and the Aggrieved Employees beyond eight
hours and each workweek beyond 40 hours. Furthermore, the Westco Equities
Employers required Crumpler and all of the other Aggrieved Employees to
provide their own tools to perform the job duties the Westco Equities Employers
expected them to perform, but did not reimburse them for such tools nor
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provide them. In spite of this, the Westco Equities Employers failed to pay
Crumpler and all of the other Aggrieved Employees at least twice minimum wage

as required by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees at the correct rates of pay for all hours worked over
eight in a day, over 40 in a week, and for the first eight hours of the seventh day
of the workweek. As stated above, the Westco Equities Employers required
Crumpler and all of the other Aggrieved Employees to work through their off-
the-clock meal periods to respond to communications by managers and
homeowners. Moreover, the Westco Equities Employers required Crumpler and
all of the other Aggrieved Employees to perform at least 30 minutes of work
each day that the Westco Equities Employers prohibited them from recording
tor purposes of payroll. The unpaid work periods described above extended each
workday of Crumpler and the Aggrieved Employees beyond eight hours and
each workweek beyond 40 hours, though the Westco Equities Employers did
not pay Crumpler and all of the other Aggrieved Employees overtime premium
rates for work performed in excess of eight hours in a day and 40 hours in a
week.

At all relevant times during the applicable limitations period, the Westco Equities
Employers failed to compensate Crumpler and all of the other Aggrieved
Employees for all hours worked, including, but not limited to minimum, regular,
overtime, and doubletime wages for all hours they worked at the correct rates of
pay. Accordingly, Crumpler now seeks civil penalties on behalf of himself and all
of the other Aggrieved Employees as follows:

1. $50 for each aggrieved employee for each initial violation of Labor
Code § 510, and $100 for each aggrieved employee for each
subsequent violation, per pay period in addition to an amount
sufficient to recover underpaid wages (penalties set by Labor Code
§ 558);

2. $100 for each aggrieved employee for each initial violation of Labor
Code § 1194, and $200 for each aggrieved employee for each
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subsequent violation, per pay period (penalties set by Labor Code

§2699()(2);

$100 for each underpaid aggrieved employee for each initial
violation of Labor Code § 1197, and $250 for each underpaid
aggrieved employee for each subsequent violation per pay period
(regardless of whether the initial violations were intentionally
committed), in addition to an amount sufficient to recover
underpaid wages, liquidated damages pursuant to Section 1194.2,
and any applicable penalties imposed pursuant to Section 203
(penalties set by Labor Code § 1197.1) and

$100 for each aggrieved employee for each initial violation of Labor
Code § 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code

§ 2699(f)(2)).

Failure to Provide Meal Periods
(Lab. Code §§ 226.7, 512, and 1198)

In relevant part, section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so.

In relevant part, Labor Code section 1198 states, “The employment of any

employee ...

unlawful.”

under conditions of labor prohibited by the [Wage Order] is

In relevant part, Labor Code section 512 states:

An employer may not employ an employee for a work period of
more than five hours per day without providing the employee with
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a meal period of not less than 30 minutes, except that if the total
work period per day of the employee is no more than six hours, the
meal period may be waived by mutual consent of both the employer
and employee. An employer may not employ an employee for a
work period of more than 10 hours per day without providing the
employee with a second meal period of not less than 30 minutes,
except that if the total hours worked is no more than 12 hours, the
second meal period may be waived by mutual consent of the
employer and the employee only if the first meal period was not
waived.

In relevant part, section 11 of the Wage Order states:
Meal Periods:

(A)  No employer shall employ any person for a work period of
more than five (5) hours without a meal period of not less
than 30 minutes, except that when a work period of not
more than six (6) hours will complete the day’s work the
meal period may be waived by mutual consent of the
employer and the employee. Unless the employee is relieved
of all duty during a 30 minute meal period, the meal period
shall be considered an “on duty” meal period and counted
as time worked. ... .

(B)  If an employer fails to provide an employee a meal period in
accordance with the applicable provisions of this Order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each workday
that the meal period is not provided.

In addition, L.abor Code section 226.7 states:

(b)  An employer shall not require an employee to work during a
meal or rest or recovery period mandated pursuant to an
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applicable statute, or applicable regulation, standard, or
order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health.

(c)  Ifan employer fails to provide an employee a meal or rest or
recovery period in accordance with a state law, including, but
not limited to, an applicable statute or applicable regulation,
standard, or order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health, the employer
shall pay the employee one additional hour of pay at the
employee’s regular rate of compensation for each workday
that the meal or rest or recovery period is not provided.

At all relevant times, the Westco Equities Employers failed to provide Crumpler
and all of the other Aggrieved Employees with all timely meal periods. The
Westco Equities Employers denied Crumpler and all of the other Aggrieved
Employees their 30-minute off-duty meal period within the first five hours of
work. The Westco Equities Employers required Crumpler and all of the other
Aggrieved Employees to work through their off-the-clock meal periods to
respond to communications by managers, homeowners, and others but did not
pay them for such periods. Furthermore, the Westco Equities Employers failed
to pay premium wages for days on which they failed to provide Crumpler and all
of the other Aggrieved Employees with timely meal periods. Accordingly,
Crumpler now seeks civil penalties for these Labor Code violations that the
Westco Equities Employers have committed against and all of the other
Aggrieved Employees as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 226.7, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2));
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2. $50 for each aggrieved employee for each initial violation of Labor
Code section 512, and $100 for each aggrieved employee for each
subsequent violation, per pay period in addition to an amount
sufficient to recover underpaid wages (penalties set by Labor Code
section 558); and

3. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(1)(2)).

Failure to Authorize and Permit Rest Periods
(Lab. Code §§ 226.7 & 1198)

Section 2(K) of the Wage Order states,

“Hours worked” means the time during which an employee is
subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required
to do so.

In relevant part, Labor Code section 1198 states,

The employment of any employee . . . under conditions of labor

prohibited by the [Wage Order] is unlawful.
Section 12 of the Wage Order provides, in relevant part:
Rest Periods:
(A)  Every employer shall authorize and permit all employees to
take rest periods, which insofar as practicable shall be in the
middle of each work period. The authorized rest period time

shall be based on the total hours worked daily at the rate of
ten (10) minutes net rest time per four (4) hours or major
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fraction thereof. However, a rest period need not be
authorized for employees whose total daily work time is less
than three and one-half (3 ’2) hours. Authorized rest period
time shall be counted as hours worked for which there shall
be no deduction from wages.

(B)  If an employer fails to provide an employee a rest period in
accordance with the applicable provisions of this order, the
employer shall pay the employee one (1) hour of pay at the
employee’s regular rate of compensation for each workday
that the rest period is not provided.

In addition, Labor Code section 226.7 states:

(b)  An employer shall not require an employee to work during a
meal or rest or recovery period mandated pursuant to an
applicable statute, or applicable regulation, standard, or
order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health.

(c)  Ifan employer fails to provide an employee a meal or rest or
recovery period in accordance with a state law, including, but
not limited to, an applicable statute or applicable regulation,
standard, or order of the Industrial Welfare Commission, the
Occupational Safety and Health Standards Board, or the
Division of Occupational Safety and Health, the employer
shall pay the employee one additional hour of pay at the
employee’s regular rate of compensation for each workday
that the meal or rest or recovery period is not provided.

The Westco Equities Employers failed to authorize and permit Crumpler and all
of the other Aggrieved Employees to take ten-minute, paid, duty-free rest breaks
every four hours worked or major fraction thereof. The Westco Equities
Employers did not seek an exemption from the rest period protections of the
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Wage Order from the California Division of Labor Standards Enforcement. The
Westco Equities Employers required Crumpler and all of the other Aggrieved
Employees to work through their rest periods to respond to communications by
managers, homeowners, and others. Moreover, the Westco Equities Employers
tailed to pay Crumpler and all of the other Aggrieved Employees premium wages
on workdays the Westco Equities Employers failed to provide Crumpler and all
of the other Aggrieved Employees with 10-minute rest periods every four hours
worked or major fraction thereof. Accordingly, Crumpler now seeks civil
penalties for these Labor Code violations that the Westco Equities Employers
have committed against and all of the other Aggrieved Employees as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 226.7, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)).

Failure to Reimburse for Expenses
(Lab. Code §§ 1198 and 2802)

In pertinent part, Labor Code § 2802(a) states, “An employer shall indemnify his
or her employee[s] for all necessary expenditures incurred by the employee in
direct consequence of the discharge of his or her duties.”

Additionally, the Wage Order states,
(A)  When uniforms ate required by the employer to be worn by the

employee as a condition of employment, such uniforms shall be
provided and maintained by the employer.
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(B)  When tools or equipment are required by the employer or are
necessary to the performance of a job, such tools and equipment
shall be provided and maintained by the employer, except that an
employee whose wages are at least two (2) times the minimum wage
provided herein may be required to provide and maintain hand
tools and equipment customarily required by the trade or craft.

Wage Order, § 9(B).

Labor Code Section 1198 prohibits an employer from employing any person
under conditions that violate the Wage Order.

As described above, the Westco Equities Employers required Crumpler and all
of the other Aggrieved Employees to incur certain business expenses in the
course of performing their duties. The Westco Equities Employers supplied
Crumpler and the Aggrieved Employees with a Home Depot credit card to at
times purchase brooms, mops, buckets, shovels, shop vacs, and wheelbarrows,
but required Crumpler and all of the other Aggrieved Employees to supply
mobile phones, tools, equipment, supplies, and materials to perform their job
duties. The tools the Westco Equities Employers required Crumpler and all of
the Aggrieved Employees to provide themselves included hammers, drill bits,
screwdrivers, tape measures, visors, sanding belts, belt sander firearms,
flashlights, cameras, calculators, claw hammers, levels, utility knives, cordless
power tools sets, wire stripper pliers, pliers, wrenches, shovels, saws, thermal gun
readers, heat guns, impact guns, and face board nailers. The Westco Equities
Employers did not provide these items and did not reimburse Crumpler and the
other Aggrieved Employees for these items. The Westco Equities Employers
required Crumpler and all of the other Aggrieved Employees to provide their
own tools to perform the job duties the Westco Equities Employers expected
them to perform, but did not reimburse them for such tools nor provide them.
When Crumpler used the Home Depot credit cards to purchase tools to perform
his job duties, his manager who decided whether or not to approve purchases
criticized him for spending too much on tools. Additionally, the Westco Equities
Employers required Crumpler to share the tools they provided to him with
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others which also slowed down the progress of his work. Accordingly, Crumpler
seeks civil penalties for these Labor Code violations that the Westco Equities
Employers have committed against and all of the other Aggrieved Employees
as follows:

1. $100 for each aggrieved employee for each initial violation of Labor
Code section 2802, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each aggrieved employee for each
subsequent violation, per pay period (penalties set by Labor Code
section 2699(f)(2)).

Failure to Provide Accurate Wage Statements
(Lab. Code § 226)

Labor Code section 226(a) requires an employer to provide an employee, either
semi-monthly or at the time of each wage payment, with an accurate and itemized
written wage statement that shows:

1. Gross wages earned;

2. Total hours worked by the employee, except for any employee
whose compensation is solely based on a salary and who is exempt
from payment of overtime under subdivision (a) of Section 515 or

any applicable order of the Industrial Welfare Commission;

3. The number of piece rate units earned and any applicable piece rate
if the employee is paid on a piece-rate basis;

4. All deductions, provided that all deductions made on written orders
of the Employee may be aggregated and shown as one item;
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5. Net wages earned;
0. The inclusive dates of the period for which the employee is paid;
7. The name of the employee and his or her social security number,

except that by January 1, 2008, only the last four digits of his or her
social security number or an employee identification number other
than a social security number may be shown on the itemized
statement;

8. The name and address of the legal entity that is the employer; and

9. All applicable houtly rates in effect during the pay period and the
corresponding number of hours worked at each hourly rate by the
employee.

At all relevant times during the applicable limitations period, the Westco Equities
Employers violated Labor Code section 226 because they did not properly and
accurately itemize each Aggrieved Employee’s gross wages earned, net wages
earned, the total hours worked, the corresponding number of hours worked at
each rate by the Aggrieved Employee and other requirements of Labor Code
section 226. The Westco Equities Employers failed to state in the wage
statements they issued to Crumpler and all of the other Aggrieved Employees all
their hours worked and wages earned, including, but not limited to, regular and
overtime wages for work they performed off-the-clock after clocking-out (as
described above). The Westco Equities Employers knowingly and intentionally
tailed to state on the wage statements they issued to Crumpler and all of the other
Aggrieved Employees the earned but unpaid wages described above. The wage
statements do not state all hours worked at the correct rates of pay, all minimum
wages earned, all regular wages earned, all overtime wages earned, all doubletime
wages earned, all meal period premium wages earned, all rest break premium
wages earned, and all unlawfully deducted wages.

Accordingly, Crumpler seeks civil penalties for the LLabor Code violations that
the Westco Equities Employers have committed against and all of the other

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324



LWDA | The Westco Equities Employers
Auwugust 16, 2021
Page 21 of 26

Aggrieved Employees as follows: $250 for each aggrieved employee for each
initial violation of Labor Code section 226(a), and $1,000 for each aggrieved
employee for each subsequent violation (penalties set by Labor Code
section 220.3).

Failure to Timely Pay Wages During Employment
(Lab. Code § 204)

Labor Code section 204 states all wages (other than those mentioned in Labor
Code sections 201 and 202) earned by any person in any employment are due
and payable twice during each calendar month, on days designated in advance by
the employer as the regular paydays. Labor performed between the 1st and 15th
days, inclusive, of any calendar month shall be paid for between the 16th and the
26th day of the month during which the labor was performed, and labor
performed between the 16th and the last day, inclusive, of any calendar month,
shall be paid for between the 1st and 10th day of the following month. In
addition, all wages for work performed in excess of the normal work period must
be paid by no later than the following regular payday.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for wages earned, including minimum wages, regular
wages, overtime wages, doubletime wages, unprovided meal period premium
wages, unprovided rest break premium wages, and deducted wages, at the
intervals stated above. As a result, the Westco Equities Employers failed to timely
pay all earned wages due during employment within the time periods set by Labor
Code section 204. Accordingly, Crumpler now seeks civil penalties for the Labor
Code violations that the Westco Equities Employers have committed against
and all of the other Aggrieved Employees as follows: $100 for each aggrieved
employee for each initial violation of Labor Code section 204, and $200 for each
aggrieved employee for each subsequent violation, plus 25% of the amount
unlawfully withheld from each aggrieved employee (penalties set by Labor Code
section 210).

Failure to Timely Pay Wages Upon Termination of Employment
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(Lab. Code §§ 201-203)

Under Labor Code § 2019, if an employer discharges an employee, the wages
earned and unpaid at the time of discharge are due and payable immediately.
Under § 202, if an employee not having a written contract for a definite period
quits his or her employment, his or her wages shall become due and payable not
later than 72 hours thereafter, unless the employee has given 72 hours previous
notice of his or her intention to quit, in which case the employee is entitled to
his or her wages at the time of quitting. Notwithstanding any other provision of
law, an employee who quits without providing a 72-hour notice shall be entitled
to receive payment by mail if he or she so requests and designates a mailing
address. Id. The date of the mailing shall constitute the date of payment for
purposes of the requirement to provide payment within 72 hours of the notice

of quitting. Id.

Under Labor Code § 203, if an employer willfully fails to pay without abatement
or reduction, in accordance with {§ 201 and 202, the wages of an employee who
is discharged or who quits, the wages of the employee shall continue as a penalty
trom the due date thereof at the same rate until paid or until an action therefor
is commenced; but the wages shall not continue for more than 30 days.

The Westco Equities Employers failed to pay Crumpler and all of the other
Aggrieved Employees whose employment ended all of the earned but unpaid
wages described above by the conclusion of their employment with Crumpler,
including minimum wages, regular wages, overtime wages, doubletime wages,
unprovided meal period premium wages, unprovided rest break premium wages,
and deducted wages. By failing to pay Crumpler and all of the other Aggrieved
Employees as set forth above at the end of employment, the Westco Equities
Employers are liable for violations of Labor Code {§ 201, 202, and 203.
Accordingly, on behalf of himself and all of the other Aggrieved Employees,
Crumpler seeks civil penalties from the Westco Equities Employers as follows:

1. For violations of Labor Code § 201, $100 per aggrieved employee

for each of the pay periods in which initial violations of § 201
occurred, and $200 per aggrieved employee per pay period in which

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324



LWDA | The Westco Equities Employers
Auwugust 16, 2021
Page 23 of 26

subsequent violations of § 201 occurred (penalties set by Labor
Code § 2699(f)(2));

2. For violations of Labor Code § 202, $100 per aggrieved employee
for each of the pay periods in which initial violations of § 202
occurred, and $200 per aggrieved employee per pay period in which
subsequent violations of § 202 occurred (penalties set by Labor
Code § 2699(f)(2)); and

3. For violations of Labor Code § 203, $100 per aggrieved employee
for each of the pay periods in which initial violations of § 203
occurred, and $200 for per aggrieved employee per pay period in
which subsequent violations of § 203 occurred (penalties set by
Labor Code § 2699(f)(2)).

Failure to Maintain Accurate Employment Records
(Lab. Code §§ 1174 & 1198)

Labor Code section 1174, which also pertains to recordkeeping, states:

Every person employing labor in this state shall:

(c) Keep a record showing the names and addresses of all
employees employed and the ages of all minors.

(d)  Keep, at a central location in the state or at the plants or
establishments at which employees are employed, payroll
records showing the hours worked daily by and the wages
paid to, and the number of piece-rate units earned by and
any applicable piece rate paid to, employees employed at the
respective plants or establishments. These records shall be
kept in accordance with rules established for this purpose by
the commission, but in any case shall be kept on file for not
less than three years. An employer shall not prohibit an
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employee from maintaining a personal record of hours
worked, or, if paid on a piece-rate basis, piece-rate units
earned.

Labor Code section 1174.5 states:

Any person employing labor who willfully fails to maintain the
records required by subdivision (c) of Section 1174 or accurate and
complete records required by subdivision (d) of Section 1174, or to
allow any member of the commission or employees of the division
to inspect records pursuant to subdivision (b) of Section 1174, shall
be subject to a civil penalty of five hundred dollars ($500).

Section 7 of Wage Order states,

(A)  Every employer shall keep accurate information with respect
to each employee including the following:

(1)  Full name, home address, occupation and social
security number.

(2)  Birth date, if under 18 years, and designation as a
minot.

(3)  Time records showing when the employee begins and
ends each work period. Meal periods, split shift
intervals and total daily hours worked shall also be
recorded. Meal periods during which operations cease
and authorized rest periods need not be recorded.

(4)  Total wages paid each payroll period, including value

of board, lodging, or other compensation actually
furnished to the Employee.
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(5) Total hours worked in the payroll period and
applicable rates of pay. This information shall be
made readily available to the employee upon
reasonable request.

(6)  When a piece rate or incentive plan is in operation,
piece rates or an explanation of the incentive plan
formula shall be provided to employees. An accurate
production record shall be maintained by the
employer.

Labor Code section 1198 prohibits employers from employing their employees
under conditions prohibited by the Wage Order.

The Westco Equities Employers failed to compensate Crumpler and all of the
other Aggrieved Employees for all hours worked at the correct rates of pay,
including all hours worked at the correct rates of pay, all minimum wages earned,
all regular wages earned, all overtime wages earned, all doubletime wages earned,
all meal period premium wages earned, all rest break premium wages earned, and
all unlawfully deducted wages. As a result, the Westco Equities Employers have
tailed to accurately maintain all records required by section 1174 and the Wage
Order, including but not limited to Crumpler and all of the other Aggrieved
Employees’ total hours worked, total wages paid, and applicable houtly rates
during each payroll period. Accordingly, Crumpler seeks civil penalties on behalf
of himself and all of the other Aggrieved Employees as follows:

1. $500 for each aggrieved employee for each violation of Labor Code
section 1174 (penalties set by Labor Code section 1174.5); and

2. $100 for each aggrieved employee for each initial violation of Labor
Code section 1198, and $200 for each Aggrieved Employee for
each subsequent violation, per pay period (penalties set by Labor
Code section 2699(f)(2)).

Conclusion
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As noted above, this letter constitutes the required notice under the Labor Code
Private Attorneys General Act of 2004. Please be advised that Dean Crumpler
will seek both reasonable attorneys’ fees and costs under Labor Code
section 2699(g)(1) in a civil action should the LWDA decline to pursue this
matter. This letter also serves as a formal notice under the catalyst theory and
Code of Civil Procedure section 1021.5 to resolve this matter before litigation.

Sincerely,

bl

David Spivak, Esq.
David@spivaklaw.com
cc:  Dean Crumpler

Walter L. Haines, Esq.

United Employees Law Group

Westco Equities dba Westco Property Management
c/o Gary Bethel, Esq.

Ivy Fitzgerald, Esq.

Littler Mendelson, PC

5200 North Palm Avenue

Suite 302

Fresno, CA 93704-2225

GBethel@littler.com

IFitzgerald@littler.com
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lan B. Wieland, State Bar No. 285721
Charles P. Hamamyjian, State Bar No. 298685
SAGASER, WATKINS & WIELAND PC
5260 North Palm Avenue, Suite 400

Fresno, California 93704

Telephone: (559) 421-7000

Facsimile: (559) 473-1483

Attorneys for Defendant, WESTCO EQUITIES, INC. d/b/a
WESTCO PROPERTY MANAGEMENT, a California corporation

STATE OF CALIFORNIA
SUPERIOR COURT FOR THE COUNTY OF FRESNO

DEAN CRUMPLER, on behalf of himself, all Case No.: 21CECG02993
others similarly situated, and the general
public, DEFENDANT WESTCO EQUITIES, INC.
d/b/a WESTCO PROPERTY

Plaintiff(s), MANAGEMENT’S ANSWER TO
PLAINTIFFE’S FIRST AMENDED CLASS
V. ACTION AND REPRESENTATIVE

ACTION COMPLAINT
WESTCO EQUITIES, INC. d/b/a WESTCO
PROPERTY MANAGEMENT, a California
corporation; and DOES 1-50, inclusive,

Defendant(s).

Complaint Filed: October 7, 2021
Trial Date: None Set

COMES NOW Defendant WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY
MANAGEMENT, a California corporation (hereinafter referred to as “Defendant™), hereby
answers First Amended Class Action Complaint (“First Amended Complaint™) of Plaintiff Dean
Crumpler (hereinafter referred to as “Plaintiff”) as follows:

GENERAL DENIAL

Defendant generally denies each and every allegation contained therein and the whole
thereof, pursuant to section 431.30 of the California Code of Civil Procedure. In addition,
Defendant denies Plaintiff has sustained, or will sustain, any loss or damage in the manner or

amount alleged, or otherwise, by reason of any act or omission, or any other conduct or absence

1

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFF’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT

016249.00002 - 347747.1
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thereof on the part of Defendant.

AFFIRMATIVE DEFENSES

Defendant asserts the following affirmative and other defenses, which it designates,
collectively, as “affirmative defenses.” Defendant’s designation of their defenses as “affirmative”
is not intended in any way to alter Plaintiff’s burden of proof with regard to any element of his
causes of action. Defendant also expressly denies the existence of any alleged putative group of
persons or “class” that Plaintiff purports to represent in this lawsuit. Defendant incorporates (as if
fully set forth therein) this express denial each and every time it references “Plaintiff.”

First Affirmative Defense

(Failure to State a Claim)
; As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint, and each and every alleged cause of action therein, fails to state facts
sufficient to constitute a cause of action upon which relief can be granted.

Second Affirmative Defense

(Class Action - Certification Prerequisites)
2. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
cannot satisfy the prerequisites for class certification and therefore cannot represent the interest of

others.

Third Affirmative Defense

(Class Action - Standing)
3, As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
lacks standing to assert the legal rights or interests of others.

Fourth Affirmative Defense

(Class Action - Lack of Predominance)
4. As a separate and distinctive affirmative defense, Defendant alleges that the types
of claims alleged by Plaintiff on behalf of himself and/or the alleged putative group he purports to

represent are matters in which individual questions dominate and thus are not appropriate for class

2

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFFE’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT
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freatment.

Fifth Affirmative Action

(Class Action - Lack of Numerosity)
2 As a separate and distinctive affirmative defense, Defendant alleges that the alleged
putative group that Plaintiff purports to represent is not so numerous that joinder is impossible or
impractical.

Sixth Affirmative Defense

(Class Action - Lack of Typicality)
6. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff is
not similarly situated to other potential members of the alleged putative group he purports to
represent, and he is an inadequate representative of the alleged putative group.

Seventh Affirmative Defense

(Class Action - Lack of Typicality)
7. As a separate and distinctive affirmative defense, Defendant alleges that certain of
the interests of the alleged putative group are in conflict with the interests of all or certain
subgroups of the members of the putative group.

Eighth Affirmative Defense

(Class Action - Lack of Superiority)
8. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
has not shown and cannot show that class treatment of the purported causes of action in his First
Amended Complaint is superior to other methods of adjudicating the controversy.

Ninth Affirmative Defense

(Class Action - Lack of Manageability)
9. As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint and each purported cause of action alleged therein, cannot proceed as a
purported class or collective action because of difficulties likely to be encountered that render the

action unmanageable.
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DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFF’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT

016249.00002 - 347747.1

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324




SAGASER, WATKINS & WIELAND PC

ATTORNEYS AT LAW
5260 North Palm Avenue, Suite 400

Fresno, California 93704
Telephone: (559) 421-7000

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Tenth Affirmative Defense:

(Class Action - Violation of Due Process)

10.  As a separate and distinctive affirmative defense, Defendant alleges that
certification of a class, as applied to the facts and circumstances of this case, would constitute a
denial of Defendant’s due process rights, both substantive and procedural, in violation of the
Fourteenth Amendment to the United States Constitution and the California Constitution.
Defendant reserves the right to amend its answer upon further investigation and discovery of facts
supporting this defense.

Eleventh Affirmative Defense

(Labor Code §§ 226.7 and 512 No Private Right of Action)
11.  As a separate and distinctive affirmative defense, Defendants alleges that there is
no private right of action for an employee to recover damages under Sections 226.7 and 512 of the
California Labor Code.

Twelfth Affirmative Defense

(Labor Code §§ 226.7 and 512 - Compliance with Obligations)

12.  As a separate and distinctive affirmative defense, Defendant alleges that it acted
under a reasonable and good faith belief that it complied with its obligations, if any, under the
California Labor Code, specifically including Sections 226.7 and 512 thereof, as to Plaintiff and
all putative class member(s).

Thirteenth Affirmative Defense

(No Failure to Provide Rest Periods)
13.  As a separate and distinctive affirmative defense, Defendant alleges that it was not
required to and/or did not fail to provide rest periods pursuant to the California Labor Code,
applicable wage orders issued by the Industrial Welfare Commission, or any other basis.

Fourteenth Affirmative Defense

(Good Faith)
14. As a separate and distinctive affirmative defense, Defendant is informed and
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believes that further investigation and discovery will reveal, and on that basis allege, that if any
violation of the Labor Code or an Order of the Industrial Welfare Commission occurred, it was an
act or omission made in good faith and Defendant has reasonable grounds for believing that its
meal and rest period practices complied with applicable laws and that any such act or omission
was not a violation of the Labor Code or any Order of the Industrial Welfare Commission such
that Plaintiff and/or the putative class members are not entitled to any damages.

Fifteenth Affirmative Defense

(De Minimis)
15.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint and each cause of action therein, or some of them, are barred to the extent
the work allegedly performed was de minimis in nature.

Sixteenth Affirmative Defense

(Bus. & Prof. Code §17200 - Violates Due Process)

16.  As a separate and distinctive affirmative defense, Defendant alleges that the
prosecution of a representative action on behalf of the general public under California Business
and Professions Code section 17200 et seq., as applied to the facts and circumstances of this case,
would constitute a denial of Defendant’s due process rights, both substantive and procedural, in
violation of the California Constitution and the Fourteenth Amendment to the United States

Constitution.

Seventeenth Affirmative Defense

(Bus. & Prof. Code §17200 - No Penalties)
17.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
and the putative class members cannot recover waiting time or other penalties under California
Business and Professions Code section 17200 et seq.

Eighteenth Affirmative Defense

(Bus. & Prof. Code § 17200 — No Violation)

18.  As a separate and affirmative defense, Defendant alleges that its business practices
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were not “unfair,” “unlawful,” or “deceptive” within the meaning of California Business and
Professions Code section 17200 et seq.

Nineteenth Affirmative Defense

(Penalties Barred)
19.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff’s
prayer for restitution pursuant to Business and Professions Code Section 17200 et seq. is barred
with respect to penalties of any nature.

Twentieth Affirmative Defense

(Labor Code §226 - Lack of Injury)
20.  As a separate and distinctive affirmative defense, Defendant alleges Plaintiff
sustained no injury from any alleged failure by Defendant to comply with Labor Code section 226.

Twenty-First Affirmative Defense

(Labor Code § 226 - Good Faith)
21.  As a separate and distinctive affirmative defense, Defendant alleges that it acted in

good faith at all times concerning Plaintiff.

Twenty-Second Affirmative Defense

(Labor Code § 226 - No Intentional Failure)

22 As a separate and distinctive affirmative defense, Defendant alleges that, even
assuming arguendo that Plaintiff was not provided with proper itemized statements of wages and
deductions, or that electronic wage statements do not comply with Labor Code, Plaintiff is not
entitled to recover damages or penalties because Defendant’s alleged failure to comply with
California Labor Code section 226(a) was not a “knowing and intentional failure” under California
Labor Code section 226(e).

Twenty-Thirty Affirmative Defense

(Labor Code § 226.3 - Lack of Standing)
23.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff

lacks standing to bring this action forth, and the court lacks jurisdiction to award, certain of the
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monetary penalties sought in the First Amended Complaint, including, but not limited to those
penalties claimed pursuant to California Labor Code section 226.3, as such penalties may only be
imposed in a proceeding brought by the California Labor Commission.

Twenty-Fourth Affirmative Defense

(No Willful or Intentional Violation)
24.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint fails to state a claim for penalties because Defendant did not willfully or
intentionally violate the Labor Code.

Twenty-Fifth Affirmative Defense

(Labor Code §§ 201 and 202 - No Obligation)

25.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint fails to state a claim for penalties in which relief may be granted under the
California Labor Code because there exists a bona fide dispute as to the existence and/or extent of
Defendant’s obligations to Plaintiff and/or the putative class members under any applicable Labor
Code provisions, including without limitation, Labor Code section 203.

Twenty-Sixth Affirmative Defense

(Failure to State a Claim for Attorneys’ Fees and Costs)
26.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
failed to state facts sufficient to constitute a claim for which attorneys’ fees and costs may be

awarded.

Twenty-Seventh Affirmative Defense

(Lack of Specificity)
27.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
failed to allege special damages with requisite specificity.

Twenty-Eighth Affirmative Defense

(Statute of Limitations)

28.  As a separate and distinctive affirmative defense, Defendant alleges that each

7

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFE’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT

016249.00002 - 347747.1

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324




SAGASER, WATKINS & WIELAND PC

ATTORNEYS AT LAW
5260 North Palm Avenue, Suite 400

Fresno, California 93704
Telephone: (559) 421-7000

e} oo ~1

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

purported cause of action set forth in the First Amended Complaint is barred in whole or in part by
the applicable statue(s) of limitation, including without limitation, California Code of Civil
Procedure sections 338(a), 340(a), and 250(a) and (b); Business and Professions Code section
17208, and Labor Code sections 203 and 226(a); and the one-year statute of limitations applicable
to claims under the Private Attorney General Act, Labor Code sections 2698 et seq. Without
limitation, Plaintiff’s Class Action Complaint was filed on or about October 21, 2021. To the
extent the Plaintiffs seek to pursue any causes of action for relief that were or are untimely as of
October 21, 2021, those causes of action for relief are barred.

Twenty-Ninth Affirmative Defense

(Liquidated Damages)
29.  Asa separate and distinctive affirmative defense, Defendant alleges that they had a
good faith and reasonable belief that they were in compliance with applicable law and that,
accordingly no liquidated damages should be awarded to Plaintiff for any violation thereof that

may be found to exist.

Thirtieth Affirmative Defense

(Prejudgment Interest)

30.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint fails to properly state a claim upon which prejudgment interest may be
awarded, as the damages claimed are not sufficiently certain or proper to allow an award of
prejudgment interest.

Thirty-First Affirmative Defense

(Mitigation of Damages)

31.  Asa separate and distinct affirmative defense, Defendant alleges that it is informed
and believes that a reasonable opportunity for investigation and discovery will reveal, and on that
basis allege, Plaintiff failed to exercise reasonable care to mitigate his damages, if any were
suffered, and that his right to recover against Defendant should be reduced and/or eliminated by
such a failure.

8

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFF’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT

016249.00002 - 347747.1

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324




SAGASER, WATKINS & WIELAND PC

ATTORNEYS AT LAW
5260 North Palm Avenue, Suite 400
Fresno, California 93704
Telephone: (559) 421-7000

o e 3 D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Thirty-Second Affirmative Defense

(Waiver)

32. As a separate and distinctive affirmative defense, Defendant is informed and
believes that a reasonable opportunity for investigation and discovery will reveal, and on that basis
allege, the First Amended Complaint and each cause of action set forth therein is barred by the
equitable doctrine of waiver. Defendant reserves the right to amend its answer upon further
investigation and discovery of facts supporting this defense.

Thirty-Third Affirmative Defense

(Estoppel)

33,  As a separate and distinctive affirmative defense, Defendant is informed and
believes that a reasonable opportunity for investigation and discovery will reveal, and on that
basis, allege, the First Amended Complaint and each cause of action set forth therein is barred by
the equitable doctrine of estoppel. Defendant reserves the right to amend its answer upon further
investigation and discovery of facts supporting this defense.

Thirty-Fourth Affirmative Defense

(Laches)

34.  As a separate and distinctive affirmative defense, Defendant is informed and
believes that a reasonable opportunity for investigation and discovery will reveal, and on that basis
allege, the First Amended Complaint and each cause of action set forth therein is barred by the
equitable doctrine of laches. Defendant reserves the right to amend its answer upon further
investigation and discovery of facts supporting this defense.

Thirty-Fifth Affirmative Defense

(Unclean Hands)
35.  As a separate and distinctive affirmative defense, Defendant is informed and
believes that a reasonable opportunity for investigation and discovery will reveal, and on that
basis, allege, the First Amended Complaint and each cause of action set forth therein are barred by

the equitable doctrine of unclean hands. Defendant reserves the right to amend its answer upon
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further investigation and discovery of fact supporting this defense.

Thirty-Sixth Affirmative Defense

(Breach of Duty)

36.  As a separate and distinct affirmative defense, Defendant is informed and believes
that a reasonable opportunity for investigation and discovery will reveal, and on that basis allege,
Plaintiff’s claims are barred by his own breach of the duties owed to Defendant under California
Labor Code sections 2854, 2856, 2857, 2858 and/or 2859.

Thirty-Seventh Affirmative Defense

(Preliminary and Postliminary Duties)

274 As a separate and distinctive affirmative defense, Defendant alleges that, assuming
Plaintiff and proposed class members are entitled to any overtime, the walking, riding, traveling
and preliminary and postliminary activities of Plaintiff and the proposed members of the class
must be excluded from compensable hours of work.

Thirty-Eighth Affirmative Defense

(Adequate Remedy at Law)
38.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
and proposed class members are not entitled to equitable relief insofar as they have an adequate

remedy at law.

Thirty-Ninth Affirmative Defense

(Portal-to-Portal Act Preemption)
39.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
and the proposed class members’ state law claims are preempted by the exclusive remedy of the
Fair Labor Standards Act and the Portal-to Portal Pay Act.

Fortieth Affirmative Defense

(Portal-to-Portal Act Preemption)
40.  As a separate and distinctive affirmative defense, Defendant alleges that, assuming

Plaintiff or members of the proposed class are entitled to any overtime, Defendant is entitled to a
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credit or set off. This credit or set off includes but is not limited to, amounts erroneously overpaid
to Plaintiff and/or members of the proposed class, as well as work performed not to the benefit of
the Defendant. The claims of Plaintiff and/or members of the proposed class are barred because
they would be unjustly enriched if they prevailed on any of said claims.

Forty-First Affirmative Defense

(Improper Party)
41.  As a separate and distinctive affirmative defense, Defendant alleges that they are an

improper party to this lawsuit.

Forty-Second Affirmative Defense

(Work Performed for Employee’s Convenience)
42.  As a separate and distinctive affirmative defense, Defendant alleges that the time
Plaintiff and the putative class members spent performing any task for Plaintiff and putative class
members’ own convenience is not compensable time.

Forty-Third Affirmative Defense

(Accord and Satisfaction)

43. As a separate and distinctive affirmative defense, Defendant alleges Plaintiff’s
claims are barred by the doctrine of accord and satisfaction. Specifically, Plaintiff was properly
and fully compensated for all work performed for Defendant, and Plaintiff’s respective
acceptances of these payments constitute an accord and satisfaction for all debts, if any, owed by

Defendant to Plaintiff.

Forty-Fourth Affirmative Defense

(No Damages)

44.  As a separate and distinctive affirmative defense, Defendant alleges Plamntiff’s
claims are barred to the extent Plaintiff was not damaged by any alleged act, omission, or violation
of statute or wage order allegedly committed by Defendant.

"
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Forty-Fifth Affirmative Defense

(Election of Remedies)

45.  Asa separate and distinctive affirmative defense, Defendant alleges Plaintiff’s First
Amended Complaint, and each claim and purported cause of action alleged therein, is barred in
whole or in part to the extent that Plaintiff, and anyone she claims to represent, have previously
obtained a final decision on any claims(s) within the scope of this lawsuit, whether before the
California Department of Industrial Relations, California Division of Labor Standards
Enforcement, other governmental agencies, or any court of competent jurisdiction. Such
individuals are therefore precluded from recovering in this matter.

Forty-Sixth Affirmative Defense

(Ambiguity)

46.  As a separate and distinctive affirmative defense, Defendant alleges Plaintiff’s First
Amended Complaint, and each alleged cause of action therein, does not describe the claims
against Defendant with sufficient particularity and certainty to enable Defendant to determine
what defenses exist. Defendant reserves the right to assert all defenses that may be pertinent to or
arise from Plaintiff’s claims.

Forty-Seventh Affirmative Defense

(ERISA Preemption)

47.  As aseparate and distinctive affirmative defense, Defendant alleges Plaintiff’s First
Amended Complaint, and each cause of action therein, is preempted by the Employee Retirement
Income Security Act, 29 U.S.C. § 1001, ef seq., to the extent Plaintiff seeks damages for the
alleged loss of any covered employee benefit.

Forty-Eishth Affirmative Defense

(Bad Faith)
48.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
has acted in bad faith, and therefore, barring Plaintiff from any and all recovery from the
answering Defendant.
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Forty-Ninth Affirmative Defense

(Consent/Ratification)

49.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
by reason of his knowledge, statements, and conduct, and by reason of the knowledge, statements,
and conduct of his agents, has consented to and ratified the acts of Defendant barring Plaintiff
from any and all recovery from Defendant.

Fiftieth Affirmative Defense

(Offset)

50.  As a separate and distinctive affirmative defense, Defendant alleges that money
owed by Defendant to Plaintiff, if any, which Defendant denies, is offset either in whole or in part,
by money owed and due to Defendant by Plaintiff barring Plaintiff from any and all recovery from
the answering Defendant.

Fifty-First Affirmative Defense

(Attorneys’ Fees)

51. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff's

claims against Defendant are frivolous, unreasonable and groundless and, accordingly Defendant
should recover all costs and attorneys’ fees incurred herein.

Fifty-Second Affirmative Defense

(No Permission to Work)

52. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
nor any putative class member were suffered or permitted to work during the time for which they
were not paid the appropriate wage rate, including the overtime wage rate and provided lunch
periods and rest periods in accordance with applicable law.

Fifty-Third Affirmative Defense

(No Knowledge)
53.  Asa separate and distinctive affirmative defense, Defendant alleges that if Plaintiff

or any putative class member “worked” overtime hours for which overtime compensation was not

13

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFF’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT

016249.00002 - 347747.1

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324




SAGASER, WATKINS & WIELAND PC

ATTORNEYS AT LAW
5260 Morth Palm Avenue, Suite 400

Fresno, California 93704
Telephone: (559) 421-7000

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

paid, Defendants had no knowledge of such overtime “work™ and such overtime “work™ was
undertaken without the consent, knowledge or permission of Defendants.

Fifty-Fourth Affirmative Defense

(Legitimate Business Reasons)
54.  As a separate and distinctive affirmative defense, Defendant alleges that all actions
taken with regard to Plaintiff and the putative class members, if any, were just, fair, honest, in
good faith, privileged, and based upon legitimate business reasons.

Fifty-Fifth Affirmative Defense

(Scope)

55 As a separate and distinctive affirmative defense, Defendant alleges that any
unlawful or other wrongful acts of any person(s) employed by Defendant was outside the scope of
its authority and such act(s), if any, were not authorized, ratified, or condoned by Defendant, nor
did Defendant know or have reason to be aware of such conduct.

Fifty-Sixth Affirmative Defense

(Conformity)

56.  As a separate and distinctive affirmative defense, Defendant alleges that, at all
times, its treatment of Plaintiff, and all purported class members, was in good faith, in conformity
with and in reliance upon a written administrative regulation, order, ruling or interpretation of the
federal Department of Labor Wage and Hour Division, the California Labor Commissioner, the
California Industrial Welfare Commission, and/or on administrative practices and policies
applicable to Defendant by federal and state agencies.

Fifty-Seventh Affirmative Defense

(Due Process)

57.  As a separate and distinctive affirmative defense, Defendant alleges that, to the
extent Plaintiff and the putative class members seek statutory or other penalties, such claims must
comport with the due process requirements of State Farm v. Campbell, 538 U.S. 408 (2003).

I
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Fifty-Eighth Affirmative Defense

(No Willful Failure To Pay)
58.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint fails to state a claim for waiting time penalties, or otherwise, in that
Defendant’s alleged failure to pay wages at the time of discharge, if any, was not willful.

Fifth-Ninth Affirmative Defense

(No Knowledge or Intent)
59.  As a separate and distinctive affirmative defense, Defendant alleges that the First
Amended Complaint fails to state a claim for a violation of California Labor Code section 226, or

otherwise, in that Defendant’s alleged failure to maintain records, if any, was not knowing or

intentional.
Sixtieth Affirmative Defense
(Indemnification)
60.  As a separate and distinctive affirmative defense, Defendant alleges that the First

Amended Complaint fails to state a claim under Labor Code section 2802, or otherwise, in that
any alleged expenses Plaintiff may have incurred while employed by Defendant, if any, were not
the result of discharging his work duties for Defendant and were not necessary expenditures
required to perform his work duties for Defendant.

Sixty-First Affirmative Defense

(Federal Arbitration Act)
61.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
and all other allegedly aggrieved employees signed legally binding arbitration agreements
subjecting all claims alleged in Plaintiff’s Complaint to Arbitration under the Federal Arbitration

Act.

Sixty-Second Affirmative Defense

(Failure to Exhaust Remedies Through the Labor Commissioner or otherwise)

62.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff’s
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causes of action are barred to the extent that Plaintiff failed to exhaust available administrative
remedies through the Labor Commissioner or other government agencies, including Plaintiff’s
failure to exhaust administrative remedies as required pursuant to Labor Code section 2699.3
before filing a Labor Code Private Attorneys General Act of 2004 (“PAGA™) action.

Sixty-Third Affirmative Defense

(Notice and Exhaustion)
63. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff’s
First Amended Complaint, and each claim and purported cause of action alleged therein, is barred
to the extent Plaintiff, and any person on whose behalf relief is sought, failed to satisfy the notice
and exhaustion requirements under California’s Private Attorney General Act (“PAGA”), Labor
Code section 2698 et seq.

Sixty-Fourth Affirmative Defense

(Lack of Standing — PAGA)
64.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff
lacks standing to bring a claim as a private attorney general and/or representative of the State of
California, and any of its agencies, departments, divisions, commissions, or boards, under PAGA.

Sixty-Fifth Affirmative Defense

(Lack of Standing-PAGA)
65. As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff

lacks standing to bring an action as a representative of current and/or former aggrieved employees

under PAGA.
Sixty- Sixth Affirmative Defense
(Labor Code §226 - Lack of Injury)
66.  As separate and distinctive affirmative defense, Plaintiff sustained no injury from

any alleged failure by Defendant to comply with Labor Code section 226.
I
1/
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Sixty-Seventh Affirmative Defense

(PAGA - Unconstitutionality)

67.  As a separate and distinctive affirmative defense, Defendant alleges that although
Defendant denies that it committed or has responsibility for any act that could support recovery
under the PAGA, if and to the extent, any such liability is found, recovery against Defendant
under PAGA is unconstitutionally excessive and violates Defendant’s due process rights.

Sixty-Eighth Affirmative Defense

(PAGA - Unlawful Delegation of Executive Authority)
68.  As a separate and distinctive affirmative defense, Defendant alleges that the
purported cause of action under the PAGA is barred to the extent private actions seeking PAGA
penalties manifest an unlawful delegation of executive authority.

Sixty-Ninth Affirmative Defense

(PAGA - No Penalties Beyond “Initial” Violation)

69. As a separate and distinctive affirmative defense, Defendant alleges that the
purported cause of action under the PAGA is barred to the extent Plaintiff, and the individuals on
whose behalf Plaintiff seeks relief, seek penalties beyond the “initial” violation as described in
California Labor Code § 2699(f)(2).

Seventieth Affirmative Defense

(PAGA — Not “Aggrieved Employees”)
70.  As a separate and distinctive affirmative defense, Defendant alleges that the
purported cause of action under the PAGA is barred to the extent it seeks to recover penalties on
behalf of individuals who are not “aggrieved employees.”

Seventy-First Affirmative Defense

(PAGA - Duplicative Recovery)
71.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff,

and the individuals on whose behalf Plaintiff seeks relief, are not entitled to recovery of penalties

1
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under PAGA to the extent that such penalties are sought in addition to penalties for the same
claims and such duplicative recovery is barred and constitutes unjust enrichment.

Seventy-Second Affirmative Defense

(PAGA — Improper Representative)

72.  As a separate and distinctive affirmative defense, Defendant alleges that Plaintiff’s
claims for violation of the Labor Code are not representative of the claim for violations of the
Labor Code of other present ant/or former employees of Defendant. Therefore, Plaintiff cannot as
a matter of law be a proper PAGA representative seeking compensation on behalf of other
allegedly similarly situated present and former employees of Defendant.

Seventy-Third Affirmative Defense

(Reservation of Rights)

73.  As a separate and distinctive affirmative defense, Defendant alleges that Defendant
presently has insufficient knowledge upon which to form a belief as to whether any additional, as
yet unstated, affirmative defenses to the First Amended Complaint are applicable. Defendant
reserves the right to assert additional affirmative defenses if appropriate.

PRAYER FOR RELIEF

WHEREFORE, Defendants prays for relief as follows:

1, That Plaintiff takes nothing and that the First Amended Complaint be dismissed in
its entirety with prejudice;

.8 That judgment be entered in Defendant’s favor;

3. That Defendant be awarded its attorneys’ fees and costs of suit herein accordance

with Labor Code § 218.5; and

4. That Defendant be awarded such other and further relief as the Court deems just
and proper.
I
I
i
18
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Dated: December 29, 2021

By

19

SAGASER WATKINS & WIELAND PC

VIV

Ian B. Wieland

Charles P. Hamamjian

Attorneys  for  Defendant, WESTCO
EQUITIES, INC. d/b/a  WESTCO
PROPERTY MANAGEMENT, a California
corporation

DEFENDANT WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFE’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE ACTION
COMPLAINT
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PROOF OF SERVICE
(CODE CIV. PROC. § 1013)

STATE OF CALIFORNIA, COUNTY OF FRESNO

I am employed in the County of Fresno, State of California. 1 am over the age of 18 years
and am not a party to the within action; my business address is 5260 North Palm Avenue, Suite
400, Fresno, California 93704.

On December 29, 2021, I served the following document(s) described as DEFENDANT
WESTCO EQUITIES, INC. d/b/a WESTCO PROPERTY MANAGEMENT’S ANSWER
TO PLAINTIFF’S FIRST AMENDED CLASS ACTION AND REPRESENTATIVE
ACTION COMPLAINT on the interested parties in this action by placing a true copy thereof
enclosed in sealed envelopes addressed as follows:

SEE ATTACHED SERVICE LIST

[J  BY MAIL: I deposited such envelope in the mail at Fresno, California. The envelope(s)
was mailed with postage thereon fully prepaid. I am readily familiar with the firm’s
practice of collection and processing correspondence for mailing. It is deposited with
U.S. postal service on that same day in the ordinary course of business. I am aware that
on motion of party served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for mailing an affidavit.

[0 BY OVERNIGHT COURIER: I sent such document(s) on December 29, 2021, by
with postage thereon fully prepaid at Fresno, California.

[0  BY FAX: I sent such document by use of facsimile machine telephone number (559)
473-1483. Facsimile cover sheet and confirmation is attached hereto indicating the
recipients’ facsimile number and time of transmission pursuant to California Rules of
Court Rule 2.306. The facsimile machine I used complied with California Rules of
Court Rule 2.301(3) and no error was reported by the machine.

[0 BY PERSONAL SERVICE: I placed the above document in a sealed envelope. |

caused said envelope to be handed to our messenger service to be delivered by hand to
the above address(es).

M  BY EMAIL: I sent such document by use of email to the email address(es) above.
(CCP § 1013(a)) Such document was scanned and emailed to such recipient and email

confirmation is attached hereto indicating the recipients’ email address and time of
receipt pursuant to CCP § 1013(g).

[ declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.
Fresno Califgrn M/L/\/

/’ . TRIS‘U{N WTTHEWS

Executed on December 29, 2021,

PROOF OF SERVICE
016249.00002 - 347747.1
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David G. Spivak

Sara Brown

THE SPIVAK LAW FIRM

16530 Ventura Blvd., Suite 203

Encino, CA 91436

E-Mail: david@spivaklaw.com
sara(@spivaklaw.com

crumplerwestcoequitiesz9278896(@projects.filevine.com

SERVICE LIST
ATTORNEYS FOR PLAINTIFF

brecki@spivaklaw.com

lizzett@spivaklaw.com

Walter L. Haines

UNITED EMPLOYEES LAW GROUP, PC

4276 Katella Avenue, Suite 301
Los Alamitos, CA 90720
E-Mail: whaines(@uelelaw.com

016249.00002 - 3477471
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Case name
Case #

Court(s)

Judge

Subject

Relevant statutes

LWDA notice date

Lawsuit filing date

UCL SOL begin

Lab.Code § 203 SOL begin
Lab.Code § 2698 (PAGA) SOL begin
Lab.Code § 226 begin

Mediation date

Data cut off date

Class size

Average hourly rate

Pay cycle

Pay periods per year

Total number of workweeks

Average hours per day

Total number of workdays per workweek
Total number of workdays

Total pay periods

Confidential Settlement/Mediation Related Document

Crumpler/Westco Equities

21CECG02993

Fresno County Superior Court
Hon. Rosemary T. McGuire

Background data
various

08/17/21
10/07/21
10/07/17
10/07/18
08/17/20
10/07/20
07/19/22
06/10/22

PAGA

17.04
bi-weekly
26

7.78
4.64

3,188

Data in green cells is from
Defendant

Data in blue cells is extrapolated
from data Defendant provided

LC §226

95

S 17.04
bi-weekly
26

7.78
4.64

7/18/22

$

LC §203

41

17.04
bi-weekly
26

7.78
464

$

CL

154
17.04
bi-weekly
26
17,545
7.78
4.64
81,409
8,773
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Case name

Case #

Court(s)

Subject

Relevant statutes

Crumpler/Westco Equities

21CECG02993

Fresno County Superior Court

Unpaid Wages

Lab.Code §§ 510, 1194

Total number of workdays 81,409
percentage of workdays with unpaid off-the-clock wages (meal periods and

other off-the-clock work) 100%
Net average unpaid off-the-clock hours per workday 1.00
Average hourly rate 5 17.04
Average overtime rate S 25.56
Unpaid off-the-clock wages $ 2,080,808.93

Confidential Settlement/Mediation Related Document

7/18/22

Page 2
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Case name

Case #

Court(s)

Subject

Relevant statutes

Total number of workdays
percentage of workdays over five hours

violation rate (missed, late, or short based on the sample records)
hourly rate (based on the sample)

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Meal Periods - premium wages
Lab.Code §§ 226.7, 512

81,409
94.73%

Employees work through all their
meal periods and monitor their
pagers and/or cellphones and
respond to communications at all
100.00% times
17.04

Unpaid meal period premium wages

Confidential Settlement/Mediation Related Document

w|n

1,314,100.20

7/18/22

Page 3
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Case name

Case #

Court(s)

Subject

Relevant statutes

Total number of workdays
percentage of workdays over 3.5 hours

violation rate
hourly rate (based on the sample)

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Rest Periods-premium wages
Lab.Code §§ 226.7, 1198

81,409
98.62%
Employees work through all their
rest breaks and monitor their
pagers and/or cellphones and
respond to communications at all
100.00% times
17.04

Unpaid rest period premium wages

Confidential Settlement/Mediation Related Document

v

1,368,062.51

7/18/22

Page 4
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Case name

Case #

Court(s)

Subject

Relevant statutes

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Unreimbursed Expenses
Lab.Code §§ 2802, 1198

Class size 154
Total number of pay periods 8,773
Average cellphone expense per pay periods S 15.00
Average mileage expense per pay period S 62.50
Average tools expense per employee S 500.00
Total unreimbursed expenses $ 756,868.75

Confidential Settlement/Mediation Related Document

7/18/22

Pages
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Case name

Case #

Court(s)

Subject

Relevant statutes

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Wage Statement Penalties
Lab.Code § 226

Class size 95
Maximum statutory penalty per employee S 4,000.00
Wage statement penalties $ 380,000.00

Confidential Settlement/Mediation Related Document

7/18/22

Page 6
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Case name

Case #

Court(s)

Subject

Relevant statutes

Class size

Average hourly rate
Average hours per day
Wages per day
Waiting time days

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Waiting Time Penalties
Lab.Code § 203

Waiting time penalties

Confidential Settlement/Mediation Related Document

41
$ 17.04
7.8
$ 132.57
30
$ 163,062.58

7/18/22

Page 7
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Case name

Case #

Court(s)

Subject

Relevant statutes

Crumpler/Westco Equities

21CECG02993

Fresno County Superior Court

Civil Penalties (Private Attorneys General Act)
Lab.Code §§ 2698, et seq.

Lab.Code § violated & Civil

Initial penalty amount per pay

Pay Periods with
at least one
violation of the
applicable Labor

Claim Penalty Statute period Pay periods Code section Civil penalties
Unpaid OT wages / Unprovided Meal Periods 510/512/558 $ 50.00 3,188 100.00% $ 159,400.00
Unprovided rest breaks 1198/2699 $ 100.00 3,188 100.00% $ 318,800.00
Underpaid min. wage 1197/1197.1 $ 100.00 3,188 100.00% $ 318,800.00
Inaccurate wage statements 226/1198/2699 S 100.00 3,188 100.00% $ 318,800.00
Untimely wages 201-204/210/2699 S 100.00 3,188 100.00% $ 318,800.00
Unreimbursed expenses 2805/2699 $ 100.00 3,188 100.00% $ 318,800.00
Civil penalties $ 1,753,400.00

Confidential Settlement/Mediation Related Document

7/18/22
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Case name

Case #

Court(s)

Subject

Relevant statutes

Restitution/Wages/Damages

Crumpler/Westco Equities
21CECG02993

Fresno County Superior Court
Totals

various

Unpaid off-the-clock wages S 2,080,808.93
Unpaid meal period premium wages S 1,314,100.20
Unpaid rest period premium wages S 1,368,062.51
Total unreimbursed expenses S 756,868.75
Interest 10% S 551,984.04
Total $ 6,071,824.42
Penalties

Wage Statement Penalties S 380,000.00
Waiting time penalties S 163,062.58
Civil penalties S 1,753,400.00
Total $ 2,296,462.58
GRAND TOTAL $ 8,368,287.00
Confidential Settlement/Mediation Related Document 7/18/22
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DAVID G. SPIVAK, State Bar # 179684

THE SPIVAK LAW FIRM
9454 Wilshire Blvd. CONFo RMip
Beverly Hills, CA 90212 e Superi Cou
Telephone  (310) 499-4730 FeB 2 4 2010
Facsimile  (310) 499-4739 )
Email david@spivaklaw.com John A, Clarkmw,uu v Ofleer/Clerk|
Attorney for Plaintiffs, BY MARY ﬂ‘ﬁ? 1A, Deputy

ALINA GHRDILYAN, EVGENIA SULTANIAN, and all others similarly situated
SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES — CENTRAL DISTRICT
(UNLIMITED JURISDICTION)

ALINA GHRDILYAN; EVGENIA Case No.: BC430633
SULTANIAN; and all others similarly situated, ,
CLASS ACTION

Flainip; FIRST AMENDED COMPLAINT FOR:

vs. 1. Failure To Compensate Employees For
All Hours Worked;

_ 2. Failure To Provide Rest And Meal

RJ FINANCIAL, INC., a California Periods;

corporation; RAMIL ABALKHAD, an Forfeiture of Vested Vacation Benefits;

individual; and DOES 1 through 50, inclusive, Failure To Provide Accurate Written

Wage Statements;

Failure To Timely Pay All Final Wages

Unauthorized Deductions;

Failure to Indemnify;

Unfair Competition; And

Civil Penalties

sl

Defendants.

3000 = AN A

Action filed: 01/28/2010

CMC: 05/10/2010, 8:30 a.m.
FSC: Not set

Trial: Not set

Dept: 36, Hon. Gregory Alarcon

On behalf of both himself and all other persons similarly situated, plaintiff ALINA
GHRDILYAN and EVGENIA SULTANIAN (“Plaintiffs™) bring this action against defendants
RJ FINANCIAL, INC., RAMIL ABALKHAD, and the other defendants, (collectively

Ghrdilyan, et al. v. RJ Financial, Inc. 1 First Amended Class Action Complaint
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1 || “Defendants™) for violations of the California Labor Code, the applicable Industrial Welfare
2 || Commission Order(s) (“Wage Order(s)”), and the California Business and Professions Code,
3 || and as grounds therefore alleges:

4 INTRODUCTION

5 1. This action arises out of the allegedly unlawful labor practices of Defendants in
6 || California. Through this class and collective action, Plaintiffs seek to represent the below-
7 || defined classes and subclasses of persons who Defendants have allegedly committed labor law
8 || violations against including, but not limited to, wage underpayments. As a result of the
9 ||allegedly unlawful labor conduct described herein, Plaintiffs now seek declaratory and
10 || injunctive relief, damages, restitution, penalties, and other proper relief on behalf of himself and

11 || other similarly situated persons.

12 PARTIES AND CONDUCT
13 || A Plaintiffs and Class Members
14 2. During the applicable time period, Plaintiff ALINA GHRDILYAN, an

15 ||individual, was employed in a position that she alleges Defendants have classified as non-
16 || exempt from the overtime requirements of the California Labor Code and the applicable wage
17 || order(s).

18 3. During the applicable time period, Plaintiff EVGENIA SULTANIAN, an
19 ||individual, was employed in a position that she alleges Defendants have classified as non-
20 ||exempt from the overtime requirements of the California Labor Code and the applicable wage
21 || order(s).

22 4. At relevant times during the applicable limitations periods, Plaintiffs allege that
23 || Defendants have failed to compensate them and Defendants’ other California employees for all
24 || of the hours that they have worked, failed to compensate them for all of the overtime hours that
25 || they have worked at overtime rates, failed to provide them with all required rest and meal
26 || periods, failed to pay them additional required wages for rest and meal periods, improperly

»7 || denied earned wages that Defendants without authorization deducted from paychecks or
THE

SPIVAK

AW FIRM

required reimbursement for, failed to indemnify for necessary expenditures, failed to timely pay

Ghrdilyan, et al. v. RS Financial, Inc. 2 First Amended Class Action Complaint
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1 ||all final wages owed, caused them to forfeit vested vacation pay, and/or intentionally failed to
2 || provide them with accurate written wage statements.

3 ||B. Defendants

4 5. Defendant RJ FINANCIAL, INC. is a corporation organized under the laws of
5 || California. It was at all relevant times a “person” under Labor Code § 18.

6 6. Defendant RAMIL ABALKHAD (also known as Randy Abalkhad), an
7 ||individual residing in the County of Los Angeles, State of California, was at all relevant times
8 ||the chief executive officer of Defendant RJ FINANCIAL, INC. At all relevant times,
9 || ABALKHAD acted on behalf of RJ FINANCIAL, INC. and oversaw RJ FINANCIAL, INC.’s
10 || accounting and bookkeeping and all administrative functions, including payroll. The company
11 || maintained books and records by staff members under his direction. At all relevant times,
12 || ABALKHAD was a “person acting on behalf of an employer” (RJ FINANCIAL, INC. and the
13 || Doe Defendants) who caused to be violated the provisions of the Labor Code regulating hours
14 ||and days of work in orders of the Industrial Welfare Commission as described below under
15 || Labor Code § 558. Also, he was at all relevant times a “person” under Labor Code § 18.

16 T Plaintiffs are ignorant of the true names, capacities, relationships, and extents of
17 || participation in the conduct alleged herein, of the defendants sued as DOES 1-50, inclusive, but
18 || are informed and believe and thereon allege that said defendants are legally responsible for the
19 || wrongful conduct alleged herein and therefore sue these defendants by such fictitious names.
20 ||Plaintiffs will amend the complaint to allege the true names and capacities of the DOE
21 || defendants when ascertained.
2 8. Plaintiffs are informed and believe and thereon allege that, at all relevant times
23 || herein, all defendants were the agents, employees and/or servants, masters or employers of the
24 ||remaining defendants, and in doing the things hereinafter alleged, were acting within the course
25 || and scope of such agency or employment, and with the approval and ratification of each of the
26 || other defendants.

27 9. At all relevant times, in perpetrating the acts and omissions alleged herein,
THE '
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defendants, and each of them, acted pursuant to and in furtherance of a policy and practice of

Ghrdilyan, et al. v. RJ Financial, Inc. 3 First Amended Class Action Complaint
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1 || not paying Plaintiffs and other members of the below-described classes in accordance with
2 || applicable California labor laws as alleged herein.

3 10.  Plaintiffs are informed and believe and thereon allege that each and every one of
4 ||the acts and omissions alleged herein were performed by, and/or attributable to, all defendants,
5 ||each acting as agents and/or employees, and/or under the direction and control of each of the
6 || other defendants, and that said acts and failures to act were within the course and scope of said
7 || agency, employment and/or direction and control.

8 CLASS ACTION ALLEGATIONS

9 11.  Plaintiffs incorporate paragraphs 1 through 10 of this Complaint as if fully
10 || alleged herein.
11 12.  Plaintiffs bring this action on behalf of themselves and all others similarly
12 || situated as a class action pursuant to California Code of Civil Procedure § 382. Plaintiffs seek to
13 || represent the following classes and subclasses of current, future, and/or former employees of

14 || Defendants defined below:

13 Wages Class: All persons employed by Defendants in California who

16 have not been paid for all hours worked during the period beginning four
(4) years prior to the filing of this action and ending on the date that final
17 judgment is entered in this action.

e Overtime Class: All persons employed by Defendants in California who

19 have not been paid at the legally required overtime rates for all hours
worked in excess of eight (8) hours in one (1) day and/or forty (40) hours

20 in one (1) week during the period beginning four (4) years prior to the

i filing of this action and ending on the date that final judgment is entered in
this action.

22

Rest Periods Class: All persons employed by Defendants in California
23 who were not provided with a net rest period of at least ten (10) minutes
per each four (4) hour work period, or major portion thereof, during the

= period beginning four (4) years prior to the filing of this action and ending

25 on the date that final judgment is entered in this action.

26 Meal Periods Class: All persons employed by Defendants in California

54 who were not provided with uninterrupted thirty (30) minute meal periods
THE during each work period of five (5) or more hours during the period
S Pi VA I< beginning four (4) years prior to the filing of this action and ending on the

LAW FliRM

Ghrdilyan, et al. v. RJ Financial, Inc. 4 First Amended Class Action Complaint
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date that final judgment is entered in this action.

Vacation Pay Class: All persons employed by Defendants in California
who earned vested paid vacation days without receiving
compensation for each vested paid vacation day during the
period beginning four (4) years prior to the filing of this action
and ending on the date that final judgment is entered in this
action.

Unauthorized Deduction Class: All persons employed by Defendants in
California whose wages were deducted by Defendants without statutory
authority or written consent during the period beginning four (4) years
prior to the filing of this action and ending on the date that final judgment
is entered in this action.

Inaccurate Wage Statement Class: All persons employed by Defendants
in California, including but not limited to members of the Wages Class,
Overtime Class, Rest Period Class, Meal Period Class, and/or
Unauthorized Deduction Class during the period beginning four (4)
years prior to the filing of this action and ending on the date that judgment
is entered in this action.

Former Employee Class: All persons employed by Defendants in
California, including, but not limited to, members of the Wages Class,
Overtime Class, Rest Period Class, Meal Period Class, Unauthorized
Deduction Class, and/or Inaccurate Wage Statement Class whose
employment with Defendants ended during the period beginning four (4)
years prior to the filing of this action and ending on the date that final
judgment is entered in this action, who either: a) were discharged and not
paid all wages owed on or before the day of termination; or b) resigned
without notice and were not paid all wages owed within 72 hours of
resignation; or c) resigned with 72 hours notice and were not paid all
wages owed on or before the day of quitting.

Indemnification Class: All persons employed by Defendants in
California, including, but not limited to, members of the Wages Class,
Overtime Class, Rest Period Class, Meal Period Class, Unauthorized
Deduction Class, and/or Inaccurate Wage Statement Class, who
Defendants failed to indemnify for all necessary expenditures incurred by
such employees in direct consequence of the discharge of their duties
during the period beginning four (4) years prior to the filing of this action
and ending on the date that final judgment is entered in this action.

UCL Class: All persons who are members of the Wages Class, Rest
Period Class, Meal Period Class, Overtime Class, Inaccurate Wage
Statement Class, Former Employee Class, Unauthorized Deduction

Ghrdilyan, et al. v. RJ Financial, Inc. 5 First Amended Class Action Complaint
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1 Class, and!_or Im_:leml'liﬁcation _ Class, . who haw? been .en_lployed by
Defendants in California at any time during the period beginning four (4)
2 years prior to the filing of this action and ending on the date that final
: judgment is entered in this action.
g All-Inclusive Class: All members of the Wages Class, Overtime Class,
Rest Periods Class, Meal Periods Class, Inaccurate Wage Statement
5 Class, Unauthorized Deduction Class, Former Employee Class, and/or
Indemnification Class.
° 13.  This action has been brought and may be maintained as a class action pursuant to
’ California Code of Civil Procedure § 382 because there is a well-defined community of interest
: among the persons who comprise readily ascertainable class.
v 14. Plaintiffs are unaware of any difficulties that are likely to be encountered in the
a management of this case as a class action.
! 15.  The class members are so numerous that the individual joinder of each individual
. class member is impractical. While Plaintiffs do not currently know the exact number of class
- members, Plaintiffs are informed and believe and thereon allege that the actual number of class
. members exceeds the minimum number required for numerosity purposes under California law.
= 16.  Common questions of law and fact exist as to all class members and predominate
= over any questions which affect only individual class members. These questions include, but are
- not limited to:
= A. Do Defendants maintain policies or practices that systematically cause
v the Wages Class not to be paid for all hours worked?
- B. Have members of the Overtime Class been paid at the legally required
= overtime rates for all hours worked in excess of eight (8) hours in one (1) day?
= C. Do Defendants maintain policies or practices that systematically cause
< the Overtime Class not to be paid at overtime rates for all overtime hours worked?
o D. Did Defendants fail to provide members of the Rest Period Class with
% all legally required rest periods in violation of California law?
= E. Did Defendants fail to provide members of the Meal Period Class with
THE N all legally required meal periods in violation of California law?
S Ps VA K B, Did Defendants fail to pay members of the Rest Period Class the
paw FIRM
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1 || additional wages required for rest periods that were not provided?

2 G. Did Defendants fail to pay members of the Meal Period Class the
3 ||additional wages required for meal periods that were not provided?

4 H. Did Defendants deduct wages from the paychecks of members of the
5 || Unauthorized Deduction Class without written consent?

6 L Did Defendants intentionally fail to provide members of the Inaccurate
7 || Wage Statement Class with accurate written wage statements?

8 L Did Defendants intentionally fail to indemnify members of the
9 ||Indemnification Class for all necessary expenditures incurred by the members of the class in
10 ||direct consequence of the discharge of their duties?

11 K. Are the vacation days received by members of the Vacation Pay Class
12 || subject to forfeiture?

13 L. Did Defendants fail to timely pay Former Employee Class all final
14 || wages owed following termination or discharge?

15 M. Are Defendants liable to members of the Former Employee Class for
16 || continuation wages under California Labor Code § 203?

17 N. Did Defendants engage in unfair competition within the meaning of

18 || California Business & Professions Code §§ 17200, ef seq., with respect to members of the UCL

19 || Class?

20 0. Are class members entitled to prejudgment interest?

21 Are class members entitled to attorneys’ fees?

79 17. Plaintiffs’ claims are typical of the other class members’ claims. Plaintiffs are

23 || informed and believe and thereon allege that Defendants have a policy or practice of failing to
24 || comply with the California Labor Code and the California Business and Professions Code as
25 || alleged herein.

2% 18.  Plaintiffs will fairly and adequately represent and protect the interests of the

27 || other class members. Plaintiffs have no interests adverse to the interests of the other class
[HE
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members. In addition, Plaintiffs are represented by counsel experienced in wage and hour class
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1 ||action cases.

2 19. A class action is vastly superior to other available means for fair and efficient
3 || adjudication of the class members’ claims and would be beneficial to the parties and the Court.
4 || Class action treatment will allow a number of similarly situated persons to simultaneously and
5 || efficiently prosecute their common claims in a single forum without the unnecessary duplication
6 || of effort and expense that numerous individual actions would entail. In addition, the monetary
7 || amounts due to many individual class members are likely to be relatively small and would thus
8 || make it difficult, if not impossible, for individual class members to both seek and obtain relief.
9 || Moreover, a class action will serve an important public interest by permitting class members to
10 || effectively pursue the recovery of moneys owed to them. Further, a class action will prevent the

11 || potential for inconsistent or contradictory judgments inherent in individual litigation.

12 FIRST CLAIM FOR RELIEF

13 FAILURE TO PAY ALL EARNED HOURLY WAGES IN VIOLATION OF THE

14 CALIFORNIA LABOR CODE

15 (By Plaintiffs, the Wages Class, and the Overtime Class)

16 20.  Plaintiffs incorporate paragraphs 1 through 19 of the Complaint as if fully

17 || alleged herein.

18 21. At all relevant times, Plaintiffs and the other members of the Wages Class and
19 ||the Overtime Class have been entitled to the protections of the California Labor Code,
20 ||including California Labor Code §§ 204, 510, and applicable Wage order(s). These protections
21 || include the rights to be timely paid all wages earned at the legally required rates for all hours
22 || worked.

23 22.  California Labor Code § 510(a) requires employers to compensate employees at

24 || one and one-half times their regular rates of pay for:

25 A. All hours worked in excess of eight hours in one workday;

2% B. All hours worked in excess of forty hours in one workweek; and,

27 C. The first eight hours worked on a seventh consecutive workday during a
e workweek.
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1 23.  California Labor Code § 510(a) also requires employers to compensate
2 || employees at two times their regular rates of pay for:

3 A. All hours worked in excess of twelve hours in one day; and,

4 B. All hours worked in excess of eight hours on a seventh consecutive
5 || workday during a workweek.

6 24.  During the applicable limitations period, Plaintiffs have worked more than eight
7 || hours in one workday, more than forty hours in one workweek, and eight or more hours on a
8 || seventh consecutive workday without being paid for all of those hours at the rates required
9 || under California Labor Code § 510(a).

10 25.  Plaintiffs are informed and believe and thereon allege that Defendants have
11 || maintained a policy or practice of not compensating him and the other members of the Wages
12 || Class for all hours worked. Additionally, Plaintiffs are informed and believe and thereon allege
13 || that Defendants have maintained a policy or practice of not compensating the other members of
14 || the Wages Class and the Overtime Class at the rates required under California Labor Code §
15 || 510(a) for all hours worked in excess of eight hours in one day, all hours worked in excess of
16 || forty hours in one week, the first eight hours on a seventh consecutive workday, and all worked
17 || hours in excess of eight hours on a seventh consecutive workday.

18 26. As a result of Defendants’ conduct, Plaintiffs, on behalf of themselves and the
19 || other members of the Wages Class and the Overtime Class, seeks declaratory and injunctive
20 || relief, damages for unpaid overtime wages, interest thereon, costs of suit, and reasonable

21 || attorney’s fees pursuant to California Labor Code § 1194(a).

2 SECOND CLAIM FOR RELIEF

23 FAILURE TO PROVIDE REST AND MEAL PERIODS

24 (By Plaintiffs, the Rest Period Class, and the Meal Period Class)

25 27.  Plaintiffs incorporate paragraphs 1 through 26 of the Complaint as if fully

26 || alleged herein.

27 '28. At all relevant times, Plaintiffs and other members of the Rest Period Class and
THE
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Meal Period Class have been employees of Defendants covered by California Labor Code §§
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1 [|226.7 and 512, and Wage order 11.

2 29.  Pursuant to the applicable wage order(s), Defendants are required to provide

3 || Plaintiffs and the other members of the Rest Period Class with net rest periods of a least ten

4 ||(10) minutes for each four (4) hour work period, or major portion thereof, during any given

5 || workday.

6 30.  Pursuant to California Labor Code § 226.7, Defendants are required to pay

7 || Plaintiffs and the other members of the Rest Period Class one (1) additional hour of wages for

8 || each rest period not provided in accordance with the applicable wage order(s).

9 31.  During the applicable limitations period, Defendants failed to provide Plaintiffs
10 || with net rest periods of at least ten (10) minutes for every four (4) hours work period, or major
11 ||portion thereof, and failed to pay them the required additional wages for rest periods not
12 || provided to her.

13 32.  Plaintiffs are informed and believe and thereon allege that Defendants maintain a
14 || policy or practice of failing to provide other members of the Rest Period Class with net rest
15 || periods of at least ten (10) minutes for every four (4) hours worked and of failing to pay them
16 || the required additional wages for rest periods not provided to them.

17 33, Pursuant to California Labor Code § 512 and Industrial Welfare Commission
18 || Order 7-2001, Defendants are required to provide Plaintiffs and the other members of the Meal
19 || Period Class with an uninterrupted thirty (30) minute meal period for each five (5) hour work
20 || period during any given workday.

21 34.  Pursuant to California Labor Code § 226.7, Defendants are required to pay
22 || Plaintiffs and the other members of the Meal Period Class one (1) additional hour of wages for
23 || each meal period not provided in accordance with Wage order 11.

24 35.  During the applicable limitations period, Defendants failed to provide Plaintiff
25 ||with an uninterrupted thirty (30) minute meal period for each five (5) hour work period,
26 ||including a second uninterrupted thirty (30) minute meal period on days he worked more than

27 || ten (10) hours, and failed to pay him the required additional wages for rest periods not provided
THI
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to her.
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1 36.  Plaintiffs are informed and believe and thereon allege that Defendants maintain a
2 || policy or practice of failing to provide other members of the Meal Period Class with
3 || uninterrupted thirty (30) minute meal periods for each five (5) hour work period, including
4 || second uninterrupted thirty (30) minute meal periods on days they worked more than ten (10)
5 || hours, and failed to pay him the required additional wages for meal periods not provided to her.

6 37.  Plaintiffs on behalf of themselves and the other members of the Rest Period
7 || Class and the Meal Period Class, seeks declaratory and injunctive relief, damages for unpaid
g || wages owed, interest thereon and costs of suit pursuant to California Labor Code § 218.6, and

9 || reasonable attorney’s fees pursuant to California Code of Civil Procedure § 1021.5.

10 THIRD CLAIM FOR RELIEF

11 FORFEITURE OF VACATION PAY

12 (By Plaintiffs and the Vacation Pay Class)

13 38.  Plaintiffs incorporate paragraphs 1 through 37 of the Complaint as if fully

14 || alleged herein.

15 39.  Under California Labor Code § 227.3 and applicable case law, vested paid

16 || vacation benefits and other similar forms of paid time off that earned based on labor performed
17 || are considered wages and cannot be subject to forfeiture without providing compensation for

18 || forfeited days at the applicable rates required by law.

19 40.  Pursuant to written company policies, members of the California Vacation Pay
50 || Class have earned vested paid vacation days, including, but not limited to, “Personal Holidays™
51 || and/or “Management Recognition Days,” that are explicitly subject to unpaid forfeiture

22 || pursuant to written company policies if they are not used within specified time periods.

23 41.  During the applicable limitations period, Plaintiff has earned vested paid

»4 || vacation days, including, but not limited to, “Personal Holidays™ and “Management Recognition
»s || Days,” without being compensated by Defendants for each vested paid vacation day.

26 42.  Plaintiff is informed and believes and thereon alleges that Defendants have

»7 || maintained policies or practices of causing members of the California Vacation Pay Class to
THE
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1 || “Management Recognition Days,” without compensating them for each vested paid vacation

2 || day.

3 43.  Asaresult of the above, Plaintiff seeks declaratory and injunctive relief,

4 || damages for unpaid wages owed, interest thereon and costs of suit pursuant to California Labor

5 {[Code § 218.6, and reasonable attorney’s fees pursuant to California Code of Civil Procedure §

6 || 1021.5.

7 FOURTH CLAIM FOR RELIEF

8 FAILURE TO PROVIDE ACCURATE, WRITTEN WAGE STATEMENTS

9 (By Plaintiffs and the All-Inclusive Class)
10 44,  Plaintiffs incorporate paragraphs 1 through 43 of the Complaint as if fully

11 || alleged herein.

12 45. At all relevant times, Plaintiffs and the other members of the All-Inclusive Class
13 || have been employees of Defendants entitled to the benefits and protections of California Labor
14 |} Code § 226. Pursuant to California Labor Code § 226(a), Plaintiffs and the other class members
15 || were entitled to receive, semimonthly or at the time of each payment of wages, an accurate
16 ||itemized statement showing: a) gross wages earned; b) net wages earned; c) all applicable
17 {| hourly rates in effect during the pay period; and d) the corresponding number of hours worked
18 || at each hourly rate by the employee.

19 46.  Defendants failed to provide Plaintiffs accurate itemized statements in
20 || accordance with California Labor Code § 226(a) because Plaintiffs’ wage statements did not,
21 ||among other things, accurately reflect all of the hours that they actually worked, the descriptions
22 || for all of the hours they actually worked, and the corresponding rates of pay for all of the hours
23 || they actually worked.

24 47. Plaintiffs are informed and believe and thereon allege that, at all relevant times
25 || during the applicable limitations period, Defendants maintained a policy or practice of not
26 || providing the other members of the All-Inclusive Class wage statements did not, among other

27 || things, accurately reflect all of the hours that they actually worked, the descriptions for all of the
FHE
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hours they actually worked, and the corresponding rates of pay for all of the hours they actually

Ghrdilvan, et al. v. RJ Financial, Inc. 12 First Amended Class Action Complaint

Doc ID: ee2d89d6fa659e1ac7806f0ea2a0d969bdc7b324




1 || worked.

2 48.  Defendants’ failure to provide Plaintiffs and the other members of the All-
3 ||Inclusive Class with accurate wage statements was knowing and intentional. Defendants had
4 ||the ability to provide Plaintiffs and the other class members with accurate wage statements but
5 || intentionally provided wage statements that Defendants knew were not accurate.

6 49.  As a result of being provided with inaccurate wage statements by Defendants,
7 || Plaintiffs and the other members of the All-Inclusive Class have suffered an injury. Their legal
8 || rights to receive accurate wage statements were violated and they were misled about the amount
9 ||of wages they had actually earned and were owed. In addition, the absence of accurate
10 || information on their wage statements prevented immediate challenges to Defendants’ unlawful
11 || pay practices, has required discovery and mathematical computations to determine the amounts
12 || of wages owed, has caused difficulty and expense in attempting to reconstruct time and pay
13 || records, and/or has led to the submission of inaccurate information about wages and amounts
14 || deducted from wages to state and federal government agencies.

15 50.  Pursuant to California Labor Code § 226(e), Plaintiffs and the other members of
16 || the All-Inclusive Class are entitled to recover the greater of actual damages, or penalties of fifty
17 ||dollars ($50) for the initial pay period in which a violation of California Labor Code § 226(a)
18 ||occurred and one hundred dollars for each violation of California Labor Code § 226(a) in a
19 || subsequent pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000) per

20 || class member, and are also entitled to an award of costs and reasonable attorney's fees.

21 FIFTH CAUSE OF ACTION

2 FAILURE TO TIMELY PAY ALL FINAL WAGES

23 (Cal. Lab. Code §§ 201-203)

24 (By Plaintiffs and the Former Employee Class)

25 51.  Plaintiffs incorporate paragraphs 1 through 50 of the Complaint as if fully

26 || alleged herein.

27 52.  Atall relevant times, Plaintiffs and the members of the Former Employee Class
glp i V A I < were employees of Defendants covered by California Labor Code § 201 or California Labor
AVERM
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1 || Code § 202. Pursuant to California Labor Code § 201 or California Labor Code § 202, Plaintiffs
2 ||and the members of the Former Employee Class were entitled to payment of all wages earned
3 ||and unpaid prior to the termination of their employment. Members of the Former Employee
4 || Class who are discharged employees were entitled to payment of their earned and unpaid wages
5 [{no later than the day on which their employment was terminated. Members of the Former
6 ||Employee Class who resigned were entitled to payment of their earned and unpaid wages
7 || within 72 hours after giving notice of resignation or, if they had given at least 72 hours previous
8 || notice, no later than the day their employment terminated.
9 53.  Defendants failed to timely pay Plaintiffs all final wages earned and unpaid prior
10 ||to the termination of his employment with Defendants, including, but not limited to, additional
11 ||earned wages for rest and meal periods not provided to them, and earned wages in the forms of
12 || vested paid vacation time and unlawfully deducted wages, in accordance with California Labor
13 || Code § 201. Plaintiffs are informed and believe and thereon allege that, at relevant times during
14 ||the applicable limitations period, Defendants maintained a policy or practice of not providing
15 || members of the Former Employee Class with a final paycheck encompassing all wages owed
16 || upon termination or discharge of employment, including, but not limited to, additional earned
17 || wages for rest and meal periods not provided to them, and/or earned wages in the forms of
18 || vested paid vacation time and/or unlawfully deducted wages, in accordance with California
19 || Labor Code § 201 or California Labor Code § 202.
20 54.  Defendants’ failure to pay Plaintiffs and members of the Former Employee
21 || Class all wages earned prior to termination in accordance with California Labor Code § 201 or
22 || California Labor Code § 202 was willful. Plaintiffs are informed and believe and thereon allege
23 ||that Defendants had the ability to pay all wages earned by members of the Former Employee
24 || Class prior to termination in accordance with California Labor Code § 201 or California Labor
25 || Code § 202, but intentionally adopted policies or practices incompatible with the requirements
26 || of California Labor Code § 201 or California Labor Code § 202.

27 55.  Pursuant to California Labor Code § 201 or California Labor Code § 202,
THE
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Plaintiffs and the members of the Former Employee Class are entitled to all wages earned
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1 ||prior to the termination of their employment that Defendants did not pay them as well as
2 || continuations of their wages, from the days their earned and unpaid wages were due upon the
3 || termination of their employment until paid, up to a maximum of thirty (30) days, in amounts
4 || subject to proof.

5 56.  Accordingly, Plaintiffs and the members of the Former Employee Class are
6 ||entitled to recover the full amount of their unpaid wages and interest thereon pursuant to
7 || California Labor Code § 218.6, continuation wages under California Labor Code § 203,

8 || reasonable attorney’s fees, and costs of suit.

9 _ SIXTH CLAIM FOR RELIEF

10 UNAUTHORIZED DEDUCTIONS

11 (By Plaintiffs and the Unauthorized Deductions Class)

12 57.  Plaintiffs incorporate paragraphs 1 through 56 of the Complaint as if fully

13 ||alleged herein.

14 58. California Labor Code §§ 221 and 224 prohibit an employer from taking
15 || deductions from an employee’s wages without the employee’s express written consent or other
16 || legal authority for doing so.

17 59. At relevant times during the applicable limitations period, Defendants deducted
18 || wages from Plaintiffs’ paychecks without their express written consent or other legal authority
19 || for doing so. Plaintiffs are informed and believe and thereon allege that, at relevant times during
20 ||the applicable limitations period, Defendants deducted wages from the paychecks of members
21 ||of the Unauthorized Deduction Class without their express written consent or other legal
22 || authority for doing so.

23 60. By reason of the above, Plaintiffs and the members of the Unauthorized
24 || Deductions Class are entitled to restitution for all unpaid amounts due and owing to within four
25 || years (4) of the date of the filing of the Complaint until the date of entry of judgment. Further,
26 || Plaintiffs, on behalf of themselves and the members of the Unauthorized Deductions Class,

27 || seek interest thereon pursuant to California Labor Code § 218.6, costs pursuant to California
THE
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Labor Code § 218.6, and reasonable attorney’s fees pursuant to California Code of Civil
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1 || Procedure § 1021.5.

2 SEVENTH CLAIM FOR RELIEF

3 FAILURE TO INDEMNIFY

4 (By Plaintiffs and the Indemnification Class)

5 61.  Plaintiffs incorporate paragraphs 1 through 60 of the Complaint as if fully

6 || alleged herein.

7 62.  In pertinent part, California Labor Code § 2802(a) states, “An employer shall
8 || indemnify his or her employee[s] for all necessary expenditures incurred by the employee in
9 || direct consequence of the discharge of his or her duties.” California Labor Code § 452 of the
10 || Labor Code authorizes employers to prescribe the weight, color, quality, texture, style, form,
11 ||and make of uniforms required to be worn by their employees. However, the Wage Orders
12 ||impose an obligation on an employer that requires uniforms to be worn by its nonexempt
13 || employees as a condition of employment to provide and maintain such uniforms, regardless of
14 || the amount of the employees’ compensation. The applicable wage order states, “When uniforms
15 || are required by the employer to be worn by the employee as a condition of employment, such
16 ||uniforms shall be provided and maintained by the employer. The term “uniform” includes
17 || wearing apparel and accessories of distinctive design or color.” If the employer does not choose
18 || to maintain employees’ uniforms itself where it is required to do so, the Division of Labor
19 || Standards Enforcement takes the position that the employer may pay each affected employee a
20 || weekly maintenance allowance of an hour’s pay at the state minimum wage rate ($7.50 as of
21 || January 1, 2007, and $8.00 as of January 1, 2008) in lieu of maintaining the uniforms, assuming
22 || that an hour is a realistic estimate of the time involved in maintaining the uniforms. The term
23 || “uniform” is defined to include wearing apparel and accessories of distinctive design or color.
24 63. At relevant times during the applicable limitations period, Defendants required
25 || Plaintiffs and the members of the Indemnification Class to purchase and maintain uniforms
26 || and apparel unique to Defendants at their expense. Defendants failed to indemnify Plaintiffs and

27 || the members of the Indemnification Class for such expenditures.
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64. By reason of the above, Plaintiffs and the members of the Indemnification Class
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1 || are entitled to restitution for all unpaid amounts due and owing to within four years (4) of the
2 || date of the filing of the Complaint until the date of entry of judgment. Further, Plaintiffs, on
3 || behalf of themselves and the members of the Indemnification Class, seeks interest thereon
4 || pursuant to California Labor Code § 218.6, costs pursuant to California Labor Code § 218.6,

5 || and reasonable attorney’s fees pursuant to California Code of Civil Procedure § 1021.5.

6 EIGHTH CLAIM FOR RELIEF

7 UNFAIR COMPETITION

8 (By Plaintiffs and the California All-Inclusive Class)

9 65.  Plaintiffs incorporate paragraphs 1 through 64 of the Complaint as if fully

10 || alleged herein.

11 66.  The unlawful conduct of Defendants alleged herein amounts to and constitutes
12 || unfair competition within the meaning of California Business & Professions Code §§ 17200, et
13 ||seq. California Business & Professions Code §§ 17200, et seq., protects against unfair
14 || competition and allows a person who has suffered an injury-in-fact and has lost money or
15 || property as a result of an unfair, unlawful, or fraudulent business practice to seek restitution on
16 || her own behalf and on behalf of other similarly situated persons in a class action proceeding.

17 67.  As aresult of Defendants’ violations of the California Labor Code as during the
18 || applicable limitations period as alleged herein, Plaintiffs have suffered an injury-in-fact and
19 || have lost money or property in the form of earned wages. Specifically, Plaintiffs have lost
20 ||money or property as a result of not being paid for hours worked, not being paid at legal
21 ||overtime rates for all overtime hours worked, not being paid additional required wages for rest
22 ||and meal periods not provided to them, being provided with inaccurate written wage statements
23 |[that have had the effect of concealing other wage underpayments, Defendants’ improper
24 || deductions, and Defendants’ failure to reimburse for necessary expenditures, and Defendants’
25 || failure to timely pay all wages due or owed upon termination or resignation.

2% 68.  Plaintiffs are informed and believe that other similarly situated persons have

27 || been subject to the same unlawful policies or practices of Defendants, including not being paid
THE
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1 || paid additional required wages for rest and meal periods not provided to them, being provided
2 || with inaccurate written wage statements that have had the effect of concealing other wage
3 || underpayments, Defendants’ improper deductions, and Defendants’ failure to reimburse for
4 || necessary expenditures, and/or Defendants’ failure to timely pay all wages due or owed upon
5 || termination or resignation.

6 69.  Due to its unfair and unlawful business practices in violation of the California
7 ||Labor Code as alleged herein, Defendants have gained a competitive advantage over other
8 || comparable companies doing business in the State of California that comply with their legal
9 || obligations to compensate employees for all earned wages and to provide them with reasonable
10 ||means of verifying that they have been paid all earned wages with accurate written wage
11 || statements.

12 70.  Pursuant to California Business & Professions Code § 17203, Plaintiffs, on
13 || behalf of themselves and the other members of the All-Inclusive Class, seek declaratory and
14 || injunctive relief, and restitution of all monies rightfully belonging to them that Defendants did
15 || not pay them or otherwise retained by means of its unlawful and unfair business practices.

16 71.  Plaintiffs and the other members of the All-Inclusive Class are entitled to
17 ||recover reasonable attorney’s fees in connection with their unfair competition claims pursuant
18 |[to California Code of Civil Procedure § 1021.5, the substantial benefit doctrine and/or the

19 || common fund doctrine.

20 NINTH CLAIM FOR RELIEF

21 CIVIL PENALTIES

22 (By Plaintiffs and the All-Inclusive Class)

23 72.  Plaintiffs incorporate paragraphs 1 through 71 of the Complaint as if fully

24 || alleged herein.
25 73.  During the applicable time period, Defendants violated California Labor Code §§
26 || 204, 223, 226(a), 226.7, 227.3, 510, 512, and 1194.

27 74.  California Labor Code §§ 2699(a) and (g) authorize an aggrieved employee, on
THE
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1 || penalties pursuant to the procedures specified in California Labor Code § 2699.3.

2 75.  Pursuant to California Labor Code §§ 2699(a) and (f), Plaintiffs and the other
3 || aggrieved employees of Defendants are entitled to recover civil penalties for Defendants’
4 || violations of California Labor Code §§ 200, 201, 202, 203, 204, 224, 226(a), 226.7, 227.3, 510,
5 || 512, 1194 and 2802 during the applicable limitations period in the following amounts:

6 A. For violations of California Labor Code §§ 200, 201, 202, 203, 224,
7 11226.7, 1194, and 2802, one hundred dollars ($100.00) for each aggrieved employee per pay
8 || period for each initial violation and two hundred dollars ($200.00) for each aggrieved employee
9 || per pay period for each subsequent violation (penalty amounts established by California Labor
10 || Code § 2699(£)(2));

11 B. For violations of California Labor Code § 204, one hundred dollars
12 || ($100.00) for each aggrieved employee for each initial violation and two hundred dollars
13 || ($200.00) for each aggrieved employee plus twenty-five percent (25%) of the amount
14 || unlawfully withheld from each aggrieved employee for each subsequent, willful or intentional
15 || violation (penalty amounts established by California Labor Code § 210);

16 i) For violations of California Labor Code § 226(a), two hundred fifty
17 || dollars ($250.00) per employee for initial violation and one thousand dollars ($1,000.00) per
18 || employee for each subsequent violation (penalty amounts established by California Labor Code
19 || § 226.3); and,
20 D. For violations of California Labor Code §§ 510 and 512, fifty dollars
21 || (850.00) for each aggrieved employee for each initial violation for pay period for which the
22 || employee was underpaid in addition to an amount sufficient to recover unpaid wages and one
23 || hundred dollars ($100.00) for each underpaid employee for each pay period for which the
24 || employee was underpaid in addition to an amount sufficient to recover unpaid wages (penalty
25 || amounts established by California Labor Code § 558).
26 76.  Plaintiffs have complied with the procedures for bringing suit specified in

27 || California Labor Code § 2699.3. By letters dated January 8 and February 19, 2010, Plaintiffs
THE
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gave written notice by certified mail to the Labor and Workforce Development Agency
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(“LWDA”) and Defendants of the specific provisions of the California Labor Code alleged to
have been violated, including the facts and theories to support the alleged violations. Plaintiffs
anticipate that the LWDA will soon provide Plaintiffs with written notice that it does not intend
to investigate the violations of the California Labor Code alleged herein.

77.  Pursuant to California Labor Code § 2699(g), Plaintiffs and the other members of
the All-Inclusive Class are entitled to an award of reasonable attorney’s fees and costs in
connection with their claims for civil penalties.

PRAYER FOR RELIEF

78. WHEREFORE, Plaintiffs, on behalf of themselves and all others similarly
situated, prays for relief and judgment against Defendants as follows:

A. An order that the action be certified as a class action with respect to

Plaintiffs’ claims for violations of California law;

B. An order that Plaintiffs be appointed class representatives;
C. An order that counsel for Plaintiffs be appointed class counsel;
D. Declaratory relief;
E. Injunctive relief;
F. Actual damages;
G. Liquidated damages;
H. Restitution;
L Civil penalties;
J; Statutory penalties;
K. Pre-judgment interest;
Lo Costs of suit;

/1

/!
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M. Reasonable attorney’s fees; and

N. Such other relief as the Court deems just and proper.

Respectfully submitted,

Date:  February 23, 2010

THE SPIVAK LAW FIRM

-~

< :

DAVID G, 8PIVAK, Attorney for
Plaintiff, ALINA GHRDILYAN,
EVGENIA SULTANIAN, and all others
similarly situated

Ghrdilyan, et al, v. RJ Financial, Inc.
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CASE NUMBER: BC430633
CASE NAME: ALINA GHRDILYAN, ET AL., VERSUS
RJ FINANCIAL, ET AL.,

LOS ANGELES, CALIFORNIA MONDAY, APRIL 23, 2012

DEPARTMENT 41 HON. RONALD M. SOHIGIAN, JUDGE
APPEARANCES: (SEE TITLE PAGE.)

REPORTER: ANGELA Z. PARADELA, CSR NO. 9659
TIME: A.M. SESSION

(THE FOLLOWING PROCEEDINGS WERE HELD IN

OPEN COURT:)

THE COURT: OKAY. THANK YOU VERY MUCH. I'M GOING
TO ASK YOU LAWYERS TO WAIT FOR JUST A MOMENT.

AS YOU CAN PROBABLY TELL, FROM THE QUESTIONS
AND THE WAY I'VE BEEN TAKING NOTES, SO FORTH, I HAVE A CASE
IN MIND AND I HAVE BEEN WORKING ON IT BOTH WHILE YOU'VE BEEN
WITH ME AND DURING THE RECESSES LIKE WEEKENDS AND NIGHTS.
JUST A SECOND. I HAVE TWO MORE THINGS I HAVE TO BRING OUT.
I WILL DO SOME MORE WORK WITH YOU.

(A PAUSE IN THE PROCEEDINGS.)

THE COURT: OKAY. YOU PROBABLY ALREADY GOT THE
IMPRESSION THAT I AM A JUDGE WHO TRIES TO DOCUMENT AND SHOW
THE LEGAL PREMISES FOR PROCEDURAL STEPS WE TAKE, AND I INTEND
TO DO THAT. I JUST WANT TO TELL YOU WHAT I'M GOING TO DO
HERE AND I GUESS I WILL START THIS WAY.

I SAID I AM GOING TO BRING OUT TWO THINGS. I

BROUGHT OUT ONLY ONE.
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(A PAUSE IN THE PROCEEDINGS.)
THE COURT: THE -- I'M GOING TO CALL YOUR ATTENTION
TO SOME CASES THAT HAVEN'T BEEN CITED. I'M GOING TO DEAL
WITH THE MERITS OF YOUR CLIENTS'S CASE. SO HERE WE GO.
UNDER CALIFORNIA CONSTITUTION ARTICLE VI,
SECTION 6 AND GOVERNMENT CODE 68070 (B) AND 68603 (A), THE
CALIFORNIA JUDICIAL COUNCIL HAS CONSTITUTIONALLY GRANTED AND
LEGISLATIVELY AFFIRMED POWER TO ADOPT RULES, REPORT
ADMINISTRATION PRACTICE AND PROCEDURE THAT ARE CONSISTENT
WITH STATUTES. THE CALIFORNIA RULES OF COURT HAVE THE FORCE
OF LAW AND BINDING AS PROCEDURAL STATUTES AS LONG AS THEY ARE
CONSISTENT WITH LEGISLATIVE ENACTMENTS AND CONSTITUTIONAL
GUARANTEES.
I WILL CITE YOU THREE CASES WHERE THAT POINT

IS MADE. THEY ARE IN RE JUAN -- THAT'S J-U-A-N -- C.,

(1993), 20 CALIFORNIA APPELLATE 4TH, 748, PARTICULARLY AT

PAGES 752 TO 753; ALICIA T. VERSUS COUNTY OF LOS ANGELES,

(1990), 222 CALIFORNIA APPELLATE 3D 869 AT 884, AND OATS

VERSUS OATS. OATS IS SPELLED O-A-T-S, (1983) 14 CALIFORNIA

APPELLATE 3D 416 AT 420. THIS IS HOW THE OATS VERSUS OATS

COURT EXPRESSED THIS VIEW.

RULES OF COURT HAVE THE FORCE OF POSITIVE LAW.
THEY ARE AS BINDING ON THIS COURT AS PROCEDURAL STATUTES
UNLESS THEY TRANSCEND LEGISLATIVE ENACTMENTS OR
CONSTITUTIONAL GUARANTEES.

SO THE HIERARCHY THEN WOULD BE CONSTITUTION,
STATUTES AND CALIFORNIA RULES OF COURT, AND THEN CASE LAW.

I SAY THAT BECAUSE THE CASE OF WHITTINGTON
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VERSUS MCKINNEY -- WHITTINGTON IS SPELLED

W-H-I-T-I-N-G-T-O-N, VERSUS MCKINNEY, CAPITAL M, C, CAPITAL
K, I-N-N-E-Y, (1991), 234 CALIFORNIA APPELLATE 3D 123 --
CRITICIZED THE CONDUCT OF A NOW FORMER JUDGE, I BELIEVE, AT
THE ORANGE COUNTY SUPERIOR COURT, WHO ANNOUNCED A DECISION,
GAVE A STATEMENT OF DECISION ORALLY AND SAID IF YOU WANTED A
WRITTEN STATEMENT OF DECISION, YOU COULD MAKE REFERENCE TO

THE COURT TRANSCRIPT. THAT CASE, WHITTINGTON VERSUS MCKINNEY

WAS, AS I SAY, DECIDED IN 1991.
IN 2010, EFFECTIVE JANUARY 1, 2010, THE
CALIFORNIA RULES OF COURT WERE AMENDED WITH RESPECT TO, AMONG
OTHER PROVISIONS OF THE CALIFORNIA RULES OF COURT, RULE
3.1590 HAVING TO DO WITH ANNOUNCEMENT OF TENTATIVE DECISION
AND STATEMENT DECISION AND JUDGMENT.
THE (C) SUBSECTION OF RULE 15 -- RULE 3.1590
WAS AMENDED BY THE ELIMINATION OF SOME PROVISIONS AND BY
BEING INSERTION OF OTHER PROVISIONS. I'M GOING TO REFER TO
THE (C) SUBSECTION.
IT READS NOW, (READING:)
THE COURT IN ITS TENTATIVE DECISION MAY:
STATE THAT IT IS THE COURT'S PROPOSED
STATEMENT OF DECISION, SUBJECT TO A PARTY'S
OBJECTION UNDER SUBSECTION (G) ;
(2) INDICATE THAT THE COURT WILL PREPARE
A STATEMENT OF DECISION;
(3) ORDER A PARTY TO PREPARE A STATEMENT
OF DECISION; OR

(4) DIRECT THAT THE TENTATIVE DECISION
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WILL BECOME THE STATEMENT OF DECISION UNLESS,

WITHIN 10 DAYS AFTER ANNOUNCEMENT OR SERVICE

OF THE TENTATIVE DECISION, A PARTY SPECIFIES

THOSE PRINCIPAL CONTROVERTED ISSUES AS TO

WHICH THE PARTY IS REQUESTING A STATEMENT OF

DECISION OR MAKES PROPOSALS NOT INCLUDED IN

THE TENTATIVE DECISION.

NOW, I WILL NOT USE METHOD TWO. THAT'S THE
COURT WILL PREPARE A STATEMENT OF DECISION. I WILL USE
EITHER (1), (3), OR (4) EITHER SAYING THAT THIS IS A PROPOSED
STATEMENT OF DECISION SUBJECT TO OBJECTIONS UNDER SUBSECTION
(G), OR ORDER A PARTY TO PREPARE A STATEMENT OF DECISION, OR
DIRECT THAT THE TENTATIVE DECISION WILL BECOME THE STATEMENT
OF DECISION UNLESS WITHIN TEN DAYS A PARTY SPECIFIES
PRINCIPAL CONTROVERTED ISSUES AS TO WHICH THE PARTY IS
REQUESTING A STATEMENT OF DECISION OR MAKES PROPOSALS NOT
INCLUDED IN THE TENTATIVE DECISION.
I WOULD LIKE TO HEAR FROM BOTH SIDES NOW

CONCERNING WHICH OF THREE ALTERNATIVES WHICH I PROPOSED THEY
PREFER, AND THEN I WILL MAKE THE DECISION CONCERNING THAT
THAT IS PROPER. LET'S START WITH THE DEFENSE. DEFENDANT?

MR. SABZEVAR: YOUR HONOR, I PREFER THAT THE COURT
ISSUES A STATEMENT OF DECISION ITSELEF AND NOT LEAVE IT TO THE
PARTIES OR TEN DAYS.

THE COURT: I TOLD YOU I'M NOT GOING TO PREPARE A
STATEMENT OF DECISION. I'M GOING TO USE EITHER METHOD (1),
(3), OR (4). (1) IS THIS IS THE PROPOSED STATEMENT OF

DECISION SUBJECT TO OBJECTIONS UNDER (D). (3) IS ORDER A
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PARTY TO PREPARE A STATEMENT OF DECISION; OR (4), DIRECT THAT
THE TENTATIVE DECISION WILL BECOME THE STATEMENT OF DECISION
UNLESS WITHIN TEN DAYS AFTER ANNOUNCEMENT OR SERVICE OF THE
TENTATIVE DECISION, THE PARTY SPECIFIES THOSE PRINCIPAL
CONTROVERTED ISSUES AS TO WHICH THE PARTY IS REQUESTING A
STATEMENT OF DECISION OR MAKES PROPOSALS NOT INCLUDED IN THE
TENTATIVE DECISION.

MR. SABZEVAR: DEFENSE PREFERENCE IS NUMBER ONE.

THE COURT: STATE THAT THIS IS THE COURT'S
STATEMENT OF DECISION SUBJECT TO A PARTY'S OBJECTION UNDER
(G) 2

MR. SABZEVAR: YES, YOUR HONOR.

THE COURT: PLAINTIFE?

MR. SPIVAK: WE PREFER TO WRITE THE DECISION, YOUR
HONOR, ONCE THE COURT HAS MADE ITS POSITION KNOWN.

THE COURT: ALL RIGHT.

MR. SPIVAK: BY "WE" I MEAN WE BELIEVE IT SHOULD BE
PREVAILING PARTY.

THE COURT: UH-HUH. I'M GOING TO USE -- I
APPRECIATE -- I'M GOING TO USE METHOD (4). THIS TENTATIVE
DECISION WILL BECOME THE STATEMENT OF DECISION UNLESS WITHIN
TEN DAYS AFTER ANNOUNCEMENT, AND SO FORTH. THAT'S
3.1590(C) (4) .

SO WHAT I'M GOING TO DO NOW IS ANNOUNCE A
TENTATIVE WHICH, AS YOU CAN SEE, IS ALSO A CONDITIONAL
STATEMENT OF DECISION.

THIS CASE CAME BEFORE ME PRESIDING IN THIS

DEPARTMENT 41 ON THE 10TH OF APRIL, 2012, FOR TRIAL WITHOUT
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JURY. DAVID G. SPIVAK, STATE BAR 179684, APPEARED AS
ATTORNEY FOR PLAINTIFEFS ALINA GHRDILYAN AND EVGENIA
SULTANIAN, AND F. MICHAEL SABZEVAR, STATE BAR 172312 APPEARED
AS ATTORNEY FOR DEFENDANT, RAMIL ABALKHAD.

THE CASE WAS SUBMITTED FOR DECISION TODAY, THE
23RD OF APRIL, 2012.

IN THIS CASE, TWO PLAINTIFEFS CLAIM THAT
DEFENDANT ABALKHAD IS LIABLE TO THEM ON VARIOUS
EMPLOYMENT-DERIVED THEORIES INCLUDING AND ESPECIALLY FOR
PENALTIES AND THAT THEY CAN ENFORCE VARIOUS REMEDIES AGAINST
THEM UNDER THE LABOR CODE PRIVATE ATTORNEY GENERAL ACT, WHICH
IS AT LABOR CODE 2698, AND FOLLOWING.

IN OPEN COURT ON THE 10TH OF APRIL, 2012, THE
ATTORNEYS CONFIRMED THAT THE OPERATIVE PLEADINGS ARE THE
PLAINTIFFS'S FIRST AMENDED COMPLAINT, ET CETERA, FILED
FEBRUARY 24, 2010, AND THE DEFENDANT'S ANSWER TO THEIR FIRST
AMENDED COMPLAINT FILED SEPTEMBER 13, 2010. I WILL MAKE A
COUPLE OF QUICK COMMENTS ABOUT THOSE TWO DOCUMENTS NOW.

THE FULL NAME OF THE PLAINTIFFS'S OPERATIVE
PLEADING IS FIRST AMENDED COMPLAINT FOR -- AND THEN THERE ARE
NINE THEORIES LISTED: FAILURE TO COMPENSATE EMPLOYEES FOR
ALL HOURS WORKED; NUMBER TWO IS FAILURE TO PROVIDE BOTH REST
AND MEAL PERIODS; NUMBER THREE IS FORFEITURE OF VESTED
VACATION BENEFITS; NUMBER FOUR IS FAILURE TO PROVIDE ACCURATE
WRITTEN WAGE STATEMENTS; NUMBER FIVE IS FAILURE TO TIMELY PAY
ALL FINAL WAGES; NUMBER SIX IS UNAUTHORIZED DEDUCTIONS;
NUMBER SEVEN IS FAILURE TO INDEMNIFY; NUMBER EIGHT IS UNFAIR

COMPETITION; AND NUMBER NINE IS CIVIL PENALTIES.
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THE DEFENDANT'S ANSWER TO THE FIRST AMENDED
COMPLAINT WAS ON A JUDICIAL COUNCIL FORM PLEADING.
INSOFAR AS IT'S PERTINENT TO THIS PORTION OF
MY ANALYSIS, LABOR CODE 2699 READS, (READING:)
SUBSECTION (A), NOTWITHSTANDING ANY OTHER
PROVISION OF LAW, ANY PROVISION OF THIS CODE
THAT PROVIDES FOR A CIVIL PENALTY TO BE
ASSESSED AND COLLECTED BY THE LABOR AND
WORKFORCE DEVELOPMENT AGENCY OR ANY OF ITS
DEPARTMENTS, DIVISIONS, COMMISSIONS, BOARDS,
AGENCIES, OR EMPLOYEES FOR A VIOLATION OF THIS
CODE MAY, AS AN ALTERNATIVE, BE RECOVERED
THROUGH A CIVIL ACTION BROUGHT BY AN AGGRIEVED
EMPLOYEE ON BEHALF OF HIMSELF OR HERSELF AND
OTHER CURRENT OR FORMER EMPLOYEES PURSUANT TO
THE PROCEDURES SPECIFIED IN SECTION 2699.3.
THE PLAINTIFFS HAD ORIGINALLY DENOMINATED THIS
CASE AS A CLASS ACTION AND THEY CONTINUED THAT DESIGNATION
THROUGH VARIOUS OTHER FILINGS, BUT THEY HAVE NEVER OBTAINED
AN ORDER CERTIFYING THE CLASS. THEY CLAIM, THOUGH, THAT THEY
ARE ENTITLED TO PROCEED ON BEHALF OF OTHERS PURSUANT TO THE
CALIFORNIA LABOR CODE PRIVATE ATTORNEY GENERAL ACT AS TO
DEFENDANT ABALKHAD.
THE PLAINTIFEFS HAD TRIED THIS CASE BEFORE ME
SOLELY AS TO CAUSE OF ACTION NINE. THEY CONCEDE THAT THIS
CASE IS STAYED IN THIS COURT IN PART BECAUSE OF THE FACT THAT
DEFENDANT RJ FINANCIAL, INC., ORIGINALLY THE ONLY NAMED

DEFENDANT, BUT BY VIRTUE OF THE FIRST AMENDED PLEADING, A
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CODEFENDANT, THAT CORPORATION IS A DEBTOR IN CHAPTER 11
PROCEEDING, WHICH IS STILL PENDING.

PURSUANT TO 11 U.S.C. 362, THIS CASE WOULD BE
STAYED AS TO THAT PARTY. BUT MR. ABALKHAD HAS NOT BEEN SHOWN
TO BE A DEBTOR IN A BANKRUPTCY PROCEEDING AND DURING CLOSING
ARGUMENT OF THE 17TH OF APRIL, 2012, MR. SPIVAK CONFIRMED HIS
CLIENTS HAVE CLAIMS PENDING IN THE BANKRUPTCY CASE. THAT
WILL MEAN THAT THE CASE CAN PROCEED AND HAS PROCEEDED ON THE
BASIS PLEADED AGAINST MR. ABALKHAD AS AN INDIVIDUAL.
ALTHOUGH BECAUSE OF 11 U.S.C. 362, IT IS STAYED AS TO THE
CORPORATION.

THE PERSONS WHO GAVE TESTIMONY AT THE TRIAL
WERE JOSEPH HARSANY, H-A-R-S-A-N-Y, AN EMPLOYEE OF PAYROLL
CHECK WRITING SERVICE USED BY THE DEFENDANTS; BREK OYAMA --
BREK IS SPELLED B-R-E-K; AND OYAMA IS O-Y-A-M-A, MR. SPIVAK'S
PARALEGAL; RAMIL ABALKHAD, ONE OF THE DEFENDANTS, THE
PRESIDENT AND CHIEF EXECUTIVE OFFICER OF DEFENDANT RJ
FINANCIAL AND, INDEED, THAT -- APPARENTLY THAT COMPANY'S ONLY
OFFICER AND ONLY DIRECTOR. THE FOURTH WITNESS WAS ALINA
GHRDILYAN, ONE OF THE PLAINTIFFS, AND THE FIFTH WAS EVGENIA
SULTANIAN, ONE OF THE PLAINTIFFS, THE OTHER PLAINTIFF.

I'M GOING TO REFER TO THE LABOR CODE PRIVATE
ATTORNEY GENERAL ACT IN THE WAY THE ATTORNEYS HAVE -- IT
SEEMS TO ME TO BE SERVICEABLE -- AND I'M GOING TO REFER --
I'M GOING TO USE THE ACRONYM PAGA, P-A-G-A.

PAGA ACTIONS DO NOT HAVE BEEN MAINTAINED AS
CLASS ACTIONS. THEY CAN BE, BUT THEY ARE NOT REQUIRED TO BE.

THE AUTHORITY ON THAT IS ARIAS VERSUS SUPERIOR COURT, (2009),
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46 CALIFORNIA 4TH, 969, 981 TO 982.

1:

30,

PLEASE.

WE WILL GO INTO RECESS NOwW. COME BACK AT

(AT 11:58 A.M., A LUNCH RECESS WAS TAKEN.)
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(THE FOLLOWING PROCEEDINGS WERE HELD AT 1:47 P.M.)
THE COURT: NOW, WE WILL GO BACK TO THE GHRDILYAN
AGAINST RJ CASE.
OKAY. WHEN WE LEFT, I HAD, I THINK, TALKED
ABOUT SOME GENERAL POINTS OF LAW HAVING TO DO WITH PAGA
ACTIONS, AND I WILL JUST OVERLAP SLIGHTLY.
I WAS SAYING THAT PAGA ACTIONS DO NOT HAVE TO
BE HAVE MAINTAINED AS CLASS ACTIONS. THEY CAN BE, BUT ARE
NOT REQUIRED TO BE. AND ONE OF AUTHORITIES ON THAT IS ARIAS,
A-R-I-A-S, VERSUS SUPERIOR COURT, (2009) 46 CALIFORNIA 4TH
969 FROM PAGES 981 TO 982. PAGA IS NOT THE EMPLOYEE'S
EXCLUSIVE REMEDY. THEY MAY SEPARATELY OR CONCURRENTLY SEEK

OTHER REMEDIES. LABOR CODE 2699 (G) AND CALIBER BODY WORKS

VERSUS SUPERIOR COURT, (2005) 134 CALIFORNIA APPELLATE 4TH

365 AT 375.

THE KINDS OF PENALTIES THAT PAGA PLAINTIFFS
CAN SEEK TO RECOVER, ASSUMING THAT THE FACTS SUPPORT IT, ARE
THOSE FOR FAILURE TO PAY STATUTORILY PRESCRIBED WAGES --
THAT'S LABOR CODE 210 -- UNLAWFULLY WITHHELD WAGES -- THAT'S
LABOR CODE 225.5 -- OR FOR VIOLATING, FOR EXAMPLE, AN
INDUSTRIAL WELFARE COMMISSION ORDER -- THAT'S LABOR CODE 558.
AN AGGRIEVED EMPLOYEE -- THAT WOULD MEAN ANYONE EMPLOYED BY
THE ALLEGED VIOLATOR AND AGAINST WHOM ONE OR MORE VIOLATIONS
WAS COMMITTED -- AND I PICKED UP THAT DEFINITION FROM LABOR

CODE 2699 (C) AND FROM THE COMMENTS IN AMALGAMATED TRANSIT

UNION VERSUS SUPERIOR COURT, (2009) 46 CALIFORNIA 4TH 993 AT

1004 TO 1005 -- AN AGGRIEVED EMPLOYEE CAN SUE TO RECOVER

CIVIL PENALTIES FOR VIOLATIONS OF THE LABOR CODE ON BEHALE OF
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HIMSELF, OR HERSELF, AND OTHER CURRENT OR FORMER EMPLOYEES
AGAINST WHOM ONE OR MORE OF THE ALLEGED VIOLATIONS WAS
COMMITTED. THAT'S LABOR CODE 2699 (G) (1) .

THE ATTORNEYS HAVE FROM TIME TO TIME REFERRED
TO WHAT THEY HAVE CALLED THE BRINKER CASE.

NOW, WHAT THEY ARE REFERRING TO IS THE CASE

ENTITLED BRINKER RESTAURANT CORPORATION VERSUS SUPERIOR

COURT, REAL PARTY IN INTEREST, HOHNBAUM H-O-H-N-B-A-U-M. THE
VERSION OF THAT THAT I HAVE USED IN MY ANALYSIS AND
PREPARATION IS THE VERSION THAT WAS PRINTED AT 2012 DAILY
JOURNAL, DAILY APPELLATE REPORT, PAGE 4615, AND FOLLOWING.

I HAVE BEEN REQUIRED TO EVALUATE THE TESTIMONY
OF THE PARTY WITNESSES IN THIS CASE, THAT IS, MS. GHRDILYAN,
MS. SULTANIAN, AND MR. ABALKHAD WITH SOME CAUTION AND
RESERVATIONS. THOSE THREE PERSONS IN THEIR CAPACITIES AS
WITNESSES ARGUED AND WRANGLED WITH THE QUESTIONERS DURING
TRIAL, AND SOME OF THAT WAS PROVOKED BY THE QUESTIONERS; SOME
OF IT WAS NOT. THAT BECOMES AN IMPORTANT FACTOR IN
EVALUATING RELATIVE CREDIBILITIES UNDER EVIDENCE CODE 780 (A) .
THOSE THREE PARTIES ALL HAVE AN INTEREST, BIAS, AND OTHER
MOTIVE FOR SLANTING THEIR TESTIMONY, OBVIOUSLY, AND THAT
BECOMES SIGNIFICANT UNDER EVIDENCE CODE 780 (F) AND EVIDENCE
CODE 780 (J) .

MR. ABALKHAD HAS SUFFERED FELONY CONVICTIONS
ON HIS PLEA OF NOLO CONTENDERE AS TO PERJURY AND TAX EVASION
AND DID NOT OWN UP TO THAT COMPLETELY IN DISCOVERY. THAT'S
EVIDENCE -- THAT BECOMES PERTINENT UNDER EVIDENCE CODE 780 (E)

AND EVIDENCE CODE 780 (H), AND EVIDENCE CODE 780 (I) AND IS
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COMMENTED ON IN THE CASE OF RUSHEEN, R-U-S-H-E-E-N, VERSUS
DREWS, D-R-E-W-S, (2002) 99 CALIFORNIA APPELLATE 4TH 279 AT
PAGES 283 TO 284.

ASPECTS OF THE TESTIMONY OF THESE WITNESSES,
THESE THREE PEOPLE AS WITNESSES, WERE EXAGGERATED AND
OVERSTATED. THAT BECOMES PERTINENT UNDER EVIDENCE CODE
780 (B) .

FURTHERMORE, EVIDENCE CODE SECTION 412
PROVIDES THAT IF WEAKER AND LESS SATISFACTORY EVIDENCE IS
OFFERED WHEN IT WAS IN -- WHEN IT WAS WITHIN THE POWER OF THE
PARTY TO PRODUCE STRONGER AND MORE SATISFACTORY EVIDENCE, THE
EVIDENCE ACTUALLY OFFERED SHOULD BE VIEWED WITH DISTRUST.
THIS, OF COURSE, IS A PERMISSIBLE INFERENCE AND NOT A
MANDATORY ONE, BUT THIS COURT HAS, AS THE LAW INDICATES,
TAKEN THIS INTO CONSIDERATION.

BUT ALL THAT HAVING BEEN SAID, THE COURT DOES
NOT ACCEPT MR. SABZEVAR'S INVITATION TO REJECT THE ENTIRETY
OF THE PLAINTIFFS'S TESTIMONY. INSTEAD, THIS COURT HAS HAD

TO ACCEPT THE PART OF THE TESTIMONY OF THE WITNESSES WHICH

THIS COURT FOUND -- HAS FOUND TO BELIEVE TRUE AND -- AND WILL
REJECT THE REST. THIS IS PRECISELY WHAT THE COURT -- PARDON
ME -- IS AUTHORIZED TO DO OR ANY FINDER OF FACT WOULD BE

AUTHORIZED TO DO. ONE MODEL FOR THAT IS CACI INSTRUCTION

107, FOURTH PARAGRAPH.

THE DATES INVOLVED IN THIS CASE -- AND THE
DATES BECOME SIGNIFICANT -- ARE AS FOLLOWS. MS. SULTANIAN
WAS HIRED ON -- IN NOVEMBER, 2007, AND WAS FIRED ON NOVEMBER

19, 2009. MS. GHRDILYAN WAS HIRED IN AUGUST, 2008, AND WAS
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FIRED ON DECEMBER 3, 2009. ONE OF THE QUESTIONS WHICH I HAVE
BEEN CALLED UPON TO ANSWER IS WHETHER MR. ABALKHAD AS AN
INDIVIDUAL WAS AN EMPLOYER OF PLAINTIFEFS AND -- UNDER WAGE
ORDER 7. I FIND THAT HE WAS NOT. BUT I FIND THAT THE
THEORIES OF LIABILITY UNDER -- I SHOULD BACK OFF. BUT I FIND
THAT THE OTHER BASES FOR ASSERTING LIABILITY ON THE PART OF
MR. ABALKHAD DO HAVE MERIT, AND LIABILITY DOES ATTACH TO HIM
UNDER THOSE THEORIES.

THE THEORIES I'M REFERRING TO ARE LABOR CODE
558 TO WHICH LABOR CODE 510 AND 512 ARE APPENDED OR INCLUDED
SUBSTANTIVE PROVISIONS AND LABOR CODE 1197.1 TO WHICH THE
SUBSTANTIVE PROVISIONS OF LABOR CODE 1198 AND THE WAGE ORDER
ARE ASSOCIATED THEORIES OF LIABILITY.

IN OTHER WORDS, I AM FINDING THAT UNDER 558
LABOR CODE AND 1197.1 LABOR CODE FOR THE SUBSTANTIVE REASONS
REFERRED TO IN THE OTHER TWO SOURCES AS TO EACH OF THOSE
SECTIONS, THAT IS 510 AND 512 LABOR CODE, AND 1193 AND WAGE
ORDER, LIABILITY CAN ATTACH TO MR. ABALKHAD AND UNDER THE
CIRCUMSTANCES OF THIS CASE, WILL ATTACH.

I'M GOING TO MAKE A FINDING ON THAT, AS YOU
WILL SEE, IN FAVOR OF -- PARDON ME -- OF THE PLAINTIFFS'S
POSITION.

NOw, I SAY IN FAVOR OF THE PLAINTIFFS'S
POSITION BECAUSE THAT MEANS NOT JUST IN FAVOR OF THE
PLAINTIFFS BUT SINCE WE HAVE A PAGA ACTION, I AM REFERRING TO
THE PLAINTIFFS'S POSITION.

NOW -- PARDON ME. I WILL SAY THIS.

AS YOU CAN TELL, I AM AT SOME PAINS TO GO
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THROUGH THE LEGAL REASONING AND STEPS PREPARATORY TO REACHING
A DECISION IN THIS CASE WITH SOME CARE BECAUSE IT MAY VERY
WELL BE THAT THIS CASE WILL REACH ITS WAY INTO THE APPELLATE
COURTS AND THAT IT IS ALSO POSSIBLE THAT THE APPELLATE COURTS
MAY DECIDE THIS CASE IN A PUBLISHED OPINION, AND I WILL SAY
THAT THE DETERMINATION I HAVE MADE ABOUT ABALKHAD AS AN
EMPLOYER -- I SAID THAT HE'S NOT -- OR ABALKHAD AS A
POTENTIALLY LIABLE PARTY UNDER LIABILITY-ENHANCING STATUTES
OTHER THAN LABOR CODE 558 AND LABOR CODE 1197.1, THAT IS, THE
ABALKHAD-FAVORING DETERMINATIONS I HAVE MADE ON THOSE POINTS,
ARE NOT BEYOND REASONABLE ARGUMENT.

MY DECISION IS, AS I HAVE EXPRESSED IT, AND I

BELIEVE THAT I AM CORRECT -- BUT I -- BUT I DO RECOGNIZE THAT
THERE ARE ARGUMENTS THAT CAN BE MADE -- AND THEY HAVE BEEN
MADE HERE IN THIS COURTROOM -- ON THOSE POINTS.

I HAVE COMPARED THE EMPLOYEE HANDBOOKS,
EXHIBIT 3 AND EXHIBIT D. IT APPEARS TO ME THAT EXHIBIT D
FROM THE EVIDENCE IN THIS CASE WAS NOT SUPPLIED BY ABALKHAD
DURING THE DISCOVERY PHASE OF THIS CASE. THE PARTICULAR
PROVISIONS THAT I AM DEALING WITH ARE THOSE HAVING TO DO WITH
OVERTIME AND LUNCH AND EXHIBIT 3 IS COMMENTED ON BY THE
PLAINTIFFS AS BEING DEFICIENT BECAUSE THEY SAY THAT A LUNCH
PERIOD MUST BE PROVIDED AFTER FIVE HOURS OF WORK, NOT SIX
HOURS OF WORK, AND THE PLAINTIFFS'S POSITION IS THAT THAT WAS
THE ONLY PERTINENT EMPLOYEE HANDBOOK.

I THINK THE PLAINTIFFS ARE RIGHT AS TO BOTH
THOSE CONTENTIONS. EXHIBIT 3 BEARS THE DATE OF JANUARY,

2003. PLAINTIFFS ADMIT THAT THIS IS THE CORRECT DATE. THAT
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IS, IT SEEMS TO ME, THE OPERATIVE EMPLOYEE HANDBOOK. EXHIBIT
D WHICH HAS DIFFERENT PROVISIONS IN IT CONCERNING THE SAME
TOPICS WAS, IN MY VIEW, FIRST NOT PRODUCED DURING DISCOVERY;
SECOND, A WRITING THAT CAME INTO EXISTENCE IN AUGUST, 2010,
SUBSTANTIAL PERIOD OF TIME AFTER THE PLAINTIFEFS HAD ALREADY
HAD THEIR EMPLOYMENT TERMINATED AND INDEED AUGUST, 2010, IS
EVEN AFTER THE PRESENT SUIT WAS FILED. THIS CAN BE SEEN FROM
EXHIBIT D PAGE 17, SECOND FULL PARAGRAPH.

AS I HAVE SAID, THIS SUIT WAS FILED ON THE
28TH OF JANUARY, 2010.

ONE OF THE COMPLICATING FACTORS IN THIS
CASE —-- AND THE LAWYERS HAVE RECOGNIZED IT, AND IT'S OBVIOUS
TO ANYONE WITH ANY LEGAL EXPERIENCE -- IS THAT ALTHOUGH THE
LAWSUIT ORIGINALLY NAMED RJ FINANCIAL, INC., THAT DEFENDANT
IS A DEBTOR IN A CHAPTER 11 BANKRUPTCY. AS I HAVE SAID, THE
CASE IS OBVIOUSLY STAYED AS TO THAT PARTY, BUT THE PLAINTIFFS
HAVE HAD TO REORGANIZE THEIR CASE TO PRESS IT AGAINST
MR. ABALKHAD WHO IS NOT IN BANKRUPTCY AND IT SEEMS TO ME THEY
HAVE DONE SO SUCCESSFULLY.

THERE IS NO SERIOUS QUESTION BETWEEN THE SIDES
CONCERNING THE FOLLOWING PROPOSITIONS OF LAW. AN EMPLOYEE IS
ENTITLED TO OVERTIME COMPENSATION FOR WORK IN EXCESS OF EIGHT
HOURS IN ONE WORKDAY, FOR WORKING IN EXCESS OF 40 HOURS IN
ONE WORKWEEK, AND FOR WORK ON THE SEVENTH DAY IN ONE WORK
WEEK. THE OVERTIME COMPENSATION DIFFERS, BUT THOSE ARE
OVERTIME ITEMS.

IT Is ALSO TRUE -- BY THE WAY, THIS IS

PROVIDED FOR UNDER LABOR CODE 510(A). IT'S ALSO TRUE THAT
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EXECUTIVE, ADMINISTRATIVE, AND PROFESSIONAL EMPLOYEES WHO ARE
SPECIFICALLY EXEMPTED BY THE CALIFORNIA INDUSTRIAL WELFARE
AND COMMISSION ARE EXEMPT FROM THE HOURS WORKED AND DAYS
WORKED PER WEEK LIMITATIONS AS PROVIDED FOR IN LABOR CODE 515
BUT -- PARDON ME -- THE PLAINTIFEFS IN THIS CASE DO NOT FALL
INTO THAT EXEMPTED CATEGORY AND INDEED THE DEFENDANT DOES NOT
CLAIM THAT THEY DO.

FOR THE REASONS THAT I HAVE MENTIONED EARLIER
ABOUT THE RESERVATIONS WITH WHICH THE TESTIMONY OF THE
WITNESSES HAVE TO BE INTERPRETED WITH, I DO NOT ATTEMPT TO
SUMMARIZE ALL THE TESTIMONY OF ALL THE WITNESSES.

IT IS ALSO TRUE THAT SUCCESSEFUL EMPLOYEE
PLAINTIFFS WHO ARE AWARDED UNPAID OVERTIME ARE ENTITLED TO
INTEREST ACCRUING FROM THE DATE ON WHICH THE RIGHT TO RECOVER
THEIR OVERTIME VESTS. THIS WOULD BE ON THE MODEL INDICATED
IN CIVIL CODE 3287 (A) COMPUTED TO THE DATE OF ENTRY OF
JUDGMENT. THIS IS LABOR CODE 1194 (A), AND IT'S ALSO

DISCUSSED IN ESPINOSA VERSUS CLASSIC PIZZA, WHICH IS A CASE

THAT APPEARS IN 114 CALIFORNIA APPELLATE 4TH. THE PARTICULAR
PASSAGE THAT I'M MAKING REFERENCE TO IS AT PAGE 975.

THE TERM "WILLFUL" UNDER THE LABOR CODE --
THIS APPEARS IN LABOR CODE 203 -- IT MEANS ONLY THAT AN
EMPLOYER INTENTIONALLY FAILED OR REFUSED TO PERFORM AN ACT
THAT WAS REQUIRED TO BE DONE. THAT POINT IS MADE IN BARNHILL

VERSUS ROBERT SAUNDERS & COMPANY, (1981) 125 CALIFORNIA

APPELLATE 3D 1 AT PAGES 7 AND 8.
OBVIOUSLY, IN THE CURRENT CASE, UNLIKE THE

SITUATION IN BARNHILL, THERE'S NO EVIDENCE OF OFFSET. I'M
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CITING BARNHILL JUST FOR THE PURPOSE OF THE DEFINITION OF THE
WORD "WILLFUL."

I WILL MAKE A COUPLE OF OTHER POINTS.

I RECOGNIZE THE INTENSITY WITH WHICH THE
DEFENSE HAS MAINTAINED THAT THIS IS A CASE DRIVEN BY
ATTORNEYS AND ATTORNEY'S FEES ON THE PLAINTIFFS'S SIDE. FOR
THE REASONS THAT I HAVE MENTIONED PREVIOUSLY, THAT IS, THAT
ONE OF THE PURPOSES OF PAGA IS PRECISELY TO INCENTIVIZE
ATTORNEYS TO -- TO FILE AND TO PROSECUTE SUCH CASES —-- THAT
ARGUMENT EXISTS AND IT DOES HAVE A CERTAIN AMOUNT OF
OCCURRENCE, BUT I DO NOT REGARD IT AS BEING A STRONG
ARGUMENT. IT IS THE PURPOSE OF THE LAW PRECISELY TO PROVIDE
AN INCENTIVE FOR ATTORNEYS WHO MIGHT OTHERWISE BE UNABLE TO
HANDLE CASES OF THIS TYPE TO BE ABLE TO HANDLE CASES OF THIS
TYPE.

I WILL SAY THAT APPLICATIONS FOR ATTORNEYS'S
FEES, IF ANYBODY CLAIMS ENTITLEMENT TO ANY, CAN BE MADE BY
POST-JUDGMENT MOTION FOR ALLOWANCE OF ATTORNEY'S FEES AS
PARTS OF COSTS UNDER CIVIL CODE 1717 (A), IF THAT'S WHAT
APPLIES, OR UNDER THE CORRESPONDING STATUTE IN THE LABOR
CODE. AND THE METHOD OF MAKING A POST-JUDGMENT MOTION FOR

ALLOWANCE IS REFERRED TO IN SUCH CASES AS ALLSTATE INSURANCE

VERSUS LEW, (1996) 46 CALIFORNIA APPELLATE 4TH 174 -- 1794 AT

1797, AND BANKES VERSUS LUCAS -- BANKES IS SPELLED

B-A-N-K-E-S, VERSUS LUCAS -- (1992) 9 CALIFORNIA --
9 CALIFORNIA APPELLATE 4TH, 365 AT 370.
I CITE THOSE TWO CASES NOT FOR THE PROPOSITION

THAT THEY APPLY IN LABOR CASES OR THAT THEY ARE DISPOSITIVE
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ON THE ISSUE OF THE AMOUNT OF LEGAL FEES BUT JUST TO SHOW
THAT THAT IS AN APPROPRIATE TIME TO MAKE APPLICATIONS FOR
FEES.

IN THE PREMISES OF THIS CASE, THOUGH, FOR
REASONS THAT I WILL EXPLAIN IN JUST A SECOND, THE APPLICATION
FOR ATTORNEY'S FEES, IF THERE IS GOING TO BE ONE ON THE PART
OF THE PLAINTIFFS'S ATTORNEY, SHOULD BE, IT SEEMS TO ME, MADE
AFTER DISTRIBUTION OF ALL THE FUNDS THAT WILL BE DISTRIBUTED
UNDER MY AWARD WHICH I'M GOING TO MAKE UNDER PAGA SO THAT WE
DON'T HAVE THE SITUATION WHERE THE ATTORNEY IS PAID,
PLAINTIFFS'S ATTORNEY IS PAID FIRST OR SEEKS PAYMENT FIRST
WITHOUT ALSO DOING ALL THE, IT SEEMS TO ME, RATHER LABORIOUS
WORK THAT'S GOING TO BE REQUIRED UNDER PAGA, AND IT'S 25
PERCENT, 75 PERCENT SHARING ARRANGEMENT WITH THE PLAINTIFFES
TO GET 25 PERCENT AND WITH THE STATE OF CALIFORNIA TO GET THE
75 PERCENT.

SO I'M GOING TO TREAT THAT ASPECT OF THIS CASE
AS CALLING FOR ATTORNEY FEE MOTIONS, IF ANY ARE TO BE MADE,
AT A TIME AFTER THAT STEP OF CONCURSUS OF CLAIMS AND
DISTRIBUTION OF FUNDS HAS EITHER BEEN COMPLETELY FINISHED OR
HAS BEEN FINISHED WITH THE EXCEPTION OF A FEW SMALL
MINISTERIAL ACTS.

PARDON ME .

WITH RESPECT TO THE -- TO THE REMEDIES, IT
SEEMS TO ME THAT THE EVIDENCE STRONGLY SUPPORTS THE
PLAINTIFFS'S ARGUMENTS AS TO WHAT I WILL CALL THE 558-510-512
THEORY AND THE 1197.1-1198-WORK ORDER THEORY.

I THINK THAT THE EVIDENCE ESTABLISHES
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VIOLATIONS OF THOSE SUBSTANTIVE PROVISIONS AND THAT THE
EVIDENCE ESTABLISHES A RIGHT TO RECOVER ON BEHALFE OF THE
PAGA-AGGRIEVED EMPLOYEES AND ON BEHALEF OF THE PLAINTIFEFS BUT
IN AMOUNTS THAT ARE DIFFERENT FROM THOSE -- THE THEORIES ARE
THOSE ADVOCATED BY MR. SPIVAK AND HIS CLIENTS. THE AMOUNTS

ARE AMOUNTS THAT I AM GOING TO ALTER, THOUGH, AS WILL BE

CLEAR.

WITH RESPECT TO THE GHRDILYAN 558-510-512
LABOR CODE RECOVERY, I AM GOING TO AWARD $7,654.60 -- THAT'S
EXACTLY AS CALCULATED BY MR. SPIVAK AND THOSE ARE —-- THAT'S

IN FAVOR OF MS. GHRDILYAN AND AGAINST MR. ABALKHAD.

WITH RESPECT TO THE 1197.1 THEORY, WITH 1198
AND WORK ORDER BEING THE SUBSTANTIVE BASES, I AGREE WITH
MR. SPIVAK THAT MS. GHRDILYAN'S RECOVERY SHOULD BE $14,218
AND THAT COMES OUT TO A TOTAL OF 21,872.60 FOR GHRDILYAN.

WITH RESPECT TO SULTANIAN, MY DETERMINATION IS
THAT REGARDING THE LABOR CODE 558-510-512 THEORY,
MS. SULTANIAN IS ENTITLED TO RECOVERY AGAINST MR. ABALKHAD OF
$5,264.19, AND WITH RESPECT TO HER THEORY UNDER 1197.1 LABOR
CODE, MS. SULTANIAN IS ENTITLED TO RECOVER AGAINST
MR. ABALKHAD $13,936.50. TOTAL IS $19,200.69, AND THAT'S THE
AMOUNT THAT SULTANIAN IS ENTITLED TO RECOVER ON HER ACCOUNT
AGAINST MR. ABALKHAD.

THIS NOW BRINGS US TO THE AWARD IN FAVOR OF
THE SO-CALLED AGGRIEVED EMPLOYEES.

MY DETERMINATION IS THAT THE AGGRIEVED
EMPLOYEES'S CLAIMS ARE VALID AND MERITORIOUS CLAIMS; THAT

THEY CAN BE AND HAVE BEEN VALIDLY ASSERTED BY, PROSECUTED BY
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THE TWO PLAINTIFES IN OUR CASE.

I AM GOING, HOWEVER, NOT TO ACCEPT THE DOLLAR
FIGURES IN THE ULTIMATE SENSE THAT MR. SPIVAK AND HIS CLIENTS
HAVE ADVOCATED. IN DOING THIS, I AM GOING TO SPECIFICALLY
EXERCISE MY POWERS, WHICH IT SEEMS TO ME ARE IN THE NATURE OF
JUDICIAL DISCRETION, TO REDUCE THE AMOUNT OF RECOVERY FROM
THE AMOUNTS ADVOCATED BY MR. SPIVAK AND HIS CLIENTS.

WITH RESPECT TO THE LABOR CODE 558, 510, AND
512 THEORIES, AS TO THE AGGRIEVED EMPLOYEES, MY DETERMINATION
IS THAT THE AMOUNT WHICH MR. ABALKHAD MUST PAY IS NOT THE
$2,164,278 AMOUNT THAT MR. SPIVAK ARGUED FOR BUT RATHER
$125,000.

WITH RESPECT TO THE 1197.1-1198-WAGE-ORDER
CLAIM, MY DETERMINATION IS THAT THE AMOUNT THAT MR. ABALKHAD
WILL BE REQUIRED TO PAY IS NOT $3,269,490, WHICH WAS THE
AMOUNT ADVOCATED BY MR. SPIVAK ON BEHALF OF HIS CLIENTS BUT
RATHER $200,000.

NOwW, THAT COMES OUT TO A TOTAL THEN OF
$325,000.

NOW, IN DOING THIS, I HAVE EXERCISED MY
DISCRETION TAKING INTO CONSIDERATION THE FOLLOWING POINTS. I
AGREE WITH MR. SPIVAK'S CHARACTERIZATION OF MR. ABALKHAD AS A
PERSON WHO WAS INADEQUATELY OBSERVANT OF CALIFORNIA LAW.
MR. SPIVAK REFERS TO HIM AS A "SCOFFLAW." THAT'S A
JOURNALISTIC RATHER THAN A -- A LEGAL TERM. BUT I THINK HE
DID HAVE THE INTENTION SIMPLY OF TRYING TO RUN THINGS THROUGH
AND GET OFF AS CHEAPLY AS HE COULD WHILE HE WAS RUNNING HIS

BUSINESSES.
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BUT I ALSO FIND THAT ONE OF THE PROBLEMS IN
THE OPERATION OF HIS BUSINESS WAS THAT HE GOT IN WAY OVER HIS
HEAD. HE SIMPLY EXPANDED BEYOND HIS OR HIS CORPORATION'S
CAPACITY PROPERLY TO RUN THESE BUSINESSES. HE RAN THEM AS
THOUGH HE WERE RUNNING A KIND OF SMALL OPERATIONS OUT OF HIS
HIP POCKET, AND I RECOGNIZE THAT THAT IS NOT A PRAISEWORTHY
BEHAVIOR, BUT IT SEEMS TO ME THAT IT IS NOT BEHAVIOR OF A
HIGHLY BLAMEWORTHY SENSE AND THAT IT IS BEHAVIOR WHICH MERITS
A REDUCTION OR SOFTENING OF THE PENALTIES.

NOW, I WILL ALSO SAY THE FOLLOWING. IF ON
APPEAL, THE APPELLATE COURT DETERMINES THAT I AM MISTAKEN
CONCERNING THE POTENTIAL OTHER THEORIES OF LIABILITY ASSERTED
BY MR. SPIVAK AND HIS CLIENTS AGAINST MR. ABALKHAD, I WILL
TELL YOU WHAT I WOULD HAVE AWARDED ON THOSE THEORIES SO THAT
IT MAY BE THAT THE APPELLATE COURT CAN SIMPLY TAKE WHAT T
HAVE SAID HERE AND RATHER THAN MAKING A DISPOSITION WHICH
REMANDS THE CASE FOR FURTHER CALCULATION OF DAMAGES, THE
APPELLATE COURT CAN SIMPLY INSERT THE MONETARY REMEDY THAT I
WOULD HAVE INSERTED MYSELEF HAD I NOT BEEN PERSUADED THAT
MR. ABALKHAD WAS NOT LIABLE EXCEPT UNDER THE THEORIES THAT T
HAVE MADE REFERENCE TO.

HAD THAT BEEN DONE, I WOULD HAVE AWARDED AN
ADDITIONAL $200,000 AS TO THE AGGRIEVED EMPLOYEES.

NOW, I WILL SAY THAT THESE AMOUNTS ARE, I
RECOGNIZE, EXTREMELY LENIENT AND PERMISSIVE TO MR. ABALKHAD.
IN OTHER WORDS, THIS IS NOT A CASE WHERE THE COURT HAS TRIED
TO SOCK IT TO HIM. IT IS, RATHER, A CASE IN WHICH I HAVE

TREATED IT AS A SERIES OF OFFENSES BUT ONE AS TO WHICH
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MR. ABALKHAD SHOULD BE GIVEN AT LEAST SOME LENIENCY IN THE
FASHIONING OF A REMEDY. I THINK THAT'S IT. LET ME ASK THE
LAWYERS.

FIRST OF ALL, PLAINTIFFS'S LAWYER. ARE THERE
OTHER MATTERS AS TO WHICH YOUR CLIENTS CONTEND I SHOULD MAKE
A STATEMENT OF SOME KIND OR A FINDING OF SOME KIND?

MR. SPIVAK: WAS THERE SOME FINDING AS TO THE
ADDITIONAL $200,000 WITH RESPECT TO THE INDIVIDUAL
PLAINTIFFS, YOUR HONOR?

YOU SPOKE TO THE OTHER CLAIMS WHICH PERHAPS
WOULD AFFECT THE APPELLATE COURT SHOULD IT SEND BACK FOR
CALCULATION.

THE COURT: YEAH.

MR. SPIVAK: I KNOW YOU GAVE AN AGGRIEVED EMPLOYEE
NUMBER BUT NOT FOR THE TWO PLAINTIFF'S.

THE COURT: SHOW ME -- JUST A SECOND. COULD YOU,
PLEASE, TURN BACK TO -- OH, I GUESS I OUGHT TO SAY THAT. LET
ME DO THAT NOW.

THE PLAINTIFEFS CONTEND THAT THERE WERE THESE
WRONGS AS TO BOTH THEMSELVES AND AS TO THE AGGRIEVED
EMPLOYEES, AND I WILL JUST REFER TO THEM IN SHORT, COMPRESSED
TERMS. AND ESSENTIALLY IT BOILS DOWN TO I THINK NINE
THEORIES AND I WILL ENUMERATE THEM NOW: OVERTIME, REST AND
MEAL PERIODS, WAGE STATEMENT, IN OTHER WORDS, LABOR CODE 226,
UNPAID TRAVEL EXPENSES AND MILEAGE -- THAT'S FOUR --
OFF-THE-CLOCK WORK, UNTIMELY PAYMENT OF WAGES, VACATION PAY
AT TERMINATION, AND FAILURE FAIRLY TO ADVISE THE EMPLOYEES OF

CHANGE IN THE COMMISSION STRUCTURE SO THAT WHAT HAPPENED WAS
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THAT THEY WERE MADE TO DO WORK WITHOUT KNOWING -- WITHOUT, AS
IT TURNED OUT, WHAT THE ULTIMATE PAYMENT FOR IT WAS GOING TO
BE.

EACH OF THOSE CONTENTIONS -- EACH OF THOSE
THEORIES IS A THEORY THAT WOULD BE DECIDED IN FAVOR OF THE
PLAINTIFEFS AND AGAINST THE -- AND AGAINST THE DEFENDANT
ABALKHAD EXCEPT FOR MY DETERMINATION THAT HE INDIVIDUALLY IS
NOT LIABLE. BUT IF HE IS LIABLE, THAT IS, IF THE APPELLATE
COURT DECIDES THAT I HAVE MADE AN ERROR REGARDING EXCESSIVELY
NARROW INTERPRETATION OF THE LABOR CODE PROVISIONS, I WOULD
AWARD EACH OF THE PLAINTIFFS AS PENALTIES $60,000 EACH; 60
PLUS 60 IS 120.

NOwW, I WILL SAY, AGAIN, I RECOGNIZE THAT THIS
IS WAY BELOW THE PLAINTIFFS'S TARGET NUMBER, BUT IT IS A
NUMBER THAT I THINK IS APPROPRIATE.

NOW, I WANT TO SAY SOMETHING ELSE ABOUT THIS,
AND THIS IS A COMPLICATION CREATED BY FACTORS THAT I HAD
REFERRED TO PREVIOUSLY. THIS IS THE BANKRUPTCY OF THE
CORPORATION.

WHAT I AM SAYING CONCERNING THESE OTHER
PENALTIES AND OTHER AMOUNTS, THAT IS, AMOUNTS I AM NOT
ACTUALLY AWARDING ARE FOR THE BENEFIT OF THE APPELLATE COURT
IN ASSISTING IT TO FRAME A DISPOSITIONAL ORDER IF THE CASE IS
SENT BACK TO THE SUPERIOR COURT UPON A REVERSAL IN PART OR IN
WHOLE .

I WANT TO PUT THESE PEOPLE IN A POSITION SO
THEY WILL HAVE A REMEDY ON BOTH SIDES WITHOUT THE NECESSITY

OF THE SUPERIOR COURT HAVING TO REVISIT THIS AND BY THE
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SUPERIOR COURT TELLING THE APPELLATE COURT WHAT THE SUPERIOR
COURT WOULD HAVE DONE HAD THE SUPERIOR COURT'S REASONING NOT
FORECLOSED IT.

I AM EXTREMELY CONCERNED TO STATE THIS IN THAT
WAY SO THAT THE BANKRUPTCY PROCEEDINGS ARE NOT IN SOME WAY
SPOILED OR IMPROPERLY AFFECTED BY THE WORK DONE HERE IN THE
-— IN THE TRIAL COURT. AND I AM TRYING TO SUPPLY ALL OF THE
INFORMATION THAT I CAN WHILE STILL BEING TRUE TO AND
OBSERVANT OF THE NECESSITY FOR TRYING TO ACHIEVE AS MUCH
FINALITY AS I CAN WHILE STILL ASSISTING IN THE LITIGATION
PROCESS AS MUCH AS THIS COURT CAN.

NOwW, I HAVE PREVIOUSLY DISCUSSED AND I WILL
MAKE A PART OF MY STATEMENT OF DECISION HERE THE SET OF DATES
THAT PIVOT AROUND THE APPEAL. AS I HAVE SAID PREVIOUSLY, THE
CASE THAT I HAVE BEEN TRYING, THIS CASE, WAS FILED ON THE
26TH OF JANUARY, 2010. THE DEFENDANT WAS AT THAT TIME ONLY
RJ FINANCIAL, AND THE CASE WAS DENOMINATED A CLASS ACTION. A
LITTLE LESS THAN MONTH AFTER THAT, ON THE 24TH OF FEBRUARY,
2010, THE PLAINTIFFS FILED A FIRST AMENDED COMPLAINT. THEY
ADDED MR. ABALKHAD AS A NAMED DEFENDANT. THEY CONTINUED WITH
THE DESIGNATION OF THIS CASE AS A CLASS ACTION.

ON THE 8TH OF MARCH, 2010, THE PLAINTIFFS
FILED A 170.6 AS TO JUDGE WILLIAM FAHEY OF THIS COURT.

ON THE 22ND OF MARCH, 2010, THE LAWYER WHO THE
TESTIMONY HAS IDENTIFIED AS MR. SANFORD FREY, F-R-E-Y -- THAT
NAME ALSO APPEARS ON THE DOCUMENT I'M GOING TO DESCRIBE --
FILED A NOTICE OF STAY AS TO THE CORPORATE DEFENDANT,

REFERRING TO THE CHAPTER 11 BANKRUPTCY. THAT BANKRUPTCY
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PETITION APPEARS TO HAVE BEEN FILED ON THE 7TH OF JANUARY,
2010, THAT IS, BEFORE THE CASE WAS EVER FILED.

THAT ACCOUNTS FOR THE MODIFICATION OF THE NAME
OF THE PARTIES TO INCLUDE ABALKHAD AS AN INDIVIDUAL. I THINK
IT IS THAT OBVIOUS THAT -- BUT I WANT TO MAKE IT VERY, VERY
CLEAR THAT THIS IS NOT ONLY OBVIOUS, BUT IT IS A FACT THAT --
THIS CASE IS STAYED AS TO THE RJ FINANCIAL CORPORATION UNDER
THE STATUTORY CITATION I HAVE GIVEN, 11 U.S.C. 362.

MR. ABALKHAD'S DEFAULT WAS TAKEN IN THIS CASE
AND IN AUGUST OF 2010, HE MOVED TO SET ASIDE THE DEFAULT. 1IN
THAT SET OF PAPERS, THERE WAS THE CLAIM MADE THAT PLAINTIFFS
ADDED ABALKHAD ON THE 26TH OF MARCH, 2010. AS I HAVE
INDICATED, THAT WAS NOT TRUE. IT WAS ON THE 26TH -- 24TH OF
FEBRUARY, 2010, BUT THAT WAS NOT A SIGNIFICANT INACCURACY
BECAUSE IN THE COURT'S VIEW, ABALKHAD WAS ENTITLED TO HAVE
THE DEFAULT SET ASIDE.

NOW IS THERE ANYTHING THAT I AM SUPPOSED TO

SAY?

MR. SPIVAK: I DON'T THINK SO, YOUR HONOR.

THE COURT: OKAY. HOW ABOUT YOU, MR. SABZEVAR?

MR. SABZEVAR: NO, YOUR HONOR.

THE COURT: ALL RIGHT. HERE'S WHAT I'M GOING TO DO
THEN.

I'M GOING TO SET A HEARING OUT IN THE FUTURE.
FIRST OF ALL, THE STATEMENT OF DECISION IS SUFFICIENT IF IT
STATES ALL THE FACTS. IT NEED NOT STATE EVIDENTIARY FACTS.
I THINK THE STATEMENT OF DECISION I HAVE MADE DOES THAT.

SECONDLY, I'M GOING TO ORDER THE PLAINTIFFS
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THROUGH COUNSEL TO PREPARE, SERVE, OBTAIN APPROVAL AS TO FORM
FROM DEFENDANT ABALKHAD. THIS MAY REQUIRE A MEET AND CONFER
AND COURT EXPECTS COUNSEL TO BE ATTENTIVE AND COOPERATIVE IN
THIS REGARD. SO SUBMIT THAT TO DEFENSE COUNSEL AND LODGE
WITH THE COURT A JUDGMENT SUITABLE FOR COURT'S SIGNATURE IN
CONFORMITY WITH THE FOREGOING.

I AM GOING TO ORDER ALSO THAT THE PARTIES
AND/OR COUNSEL PICK UP ALL EXHIBITS LODGED WITH THE CLERK AND
ALL EXHIBITS MARKED AND/OR RECEIVED IN EVIDENCE, EACH SIDE TO
PICK UP THE ITEM PROFFERED BY THAT SIDE FOR RECEIPT INTO
EVIDENCE WITHIN FIVE DAYS FROM THE COURT'S SIGNING OF THE
JUDGMENT .

NOwW, TODAY IS THE 23RD OF APRIL, 2010 -- 2012,
I SHOULD SAY. I WANT TO HAVE A HEARING AT WHICH THE JUDGMENT
IS PRESENTED TO ME FOR SIGNATURE AND I WANT TO DO THESE
THINGS AT THAT HEARING. I WANT TO SETTLE THE FORM AND
SUBSTANCE OF THE DECISION -- OF THE JUDGMENT. IF THERE'S ANY
OTHER WORK THAT NEEDS TO BE DONE, I WANT TO DO THAT AT THIS
HEARING. I WANT TO DETERMINE WHAT, IF ANYTHING, REMAINS TO
BE DONE REGARDING FUTURE PROCEEDINGS IN THIS CASE, AND I WANT
TO DETERMINE WHAT THE STATUS OF THIS CASE IS AND I WANT TO
HAVE THE LAWYERS FOR THE PARTIES PERSONALLY PRESENT.

MY IDEA WOULD BE THE JUDGMENT SHOULD BE
SUBMITTED BEFORE THE HEARING BUT THAT PLAINTIFFS'S COUNSEL
SHOULD BRING WITH HIM A DUPLICATE ORIGINAL OF THE JUDGMENT IN
CASE THE PAPERWORK HANDLING PRODUCES A SITUATION WHERE I
CAN'T LAY MY HANDS ON THE JUDGMENT THAT I AM SUPPOSED TO SIGN

IMMEDIATELY. I LOOK TO THE ATTORNEYS NOW FOR SOME
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SUGGESTIONS AS TO THE DATE WHEN THAT HEARING SHOULD BE
SCHEDULED.

MR. SABZEVAR, DO YOU HAVE ANY IDEAS ABOUT WHEN
I SHOULD SCHEDULE IT?

MR. SABZEVAR: FORTY-FIVE DAYS, YOUR HONOR?

THE COURT: FORTY-FIVE DAYS.

MR. SPIVAK: THAT'S FINE FOR PLAINTIFFS.

THE COURT: SO TODAY IS THE 23RD. LET'S SET IT FOR
HEARING ON THE -- LET'S GO OUT MORE THAN 45 DAYS.

AS YOU CAN SEE, FROM THE 4TH TO THE 8TH, I
WON'T BE ABLE TO WORK WITH YOU -- OF JUNE. I WON'T BE ABLE
TO WORK WITH YOU. SO WOULD IT ALL RIGHT WITH YOU LAWYERS IF
I PICK THE 21ST OF JUNE, 2012, 8:30, THIS DEPARTMENT?

MR. SABZEVAR: THAT'S FINE, YOUR HONOR.

THE COURT: ARE YOU GOING TO BE AVAILABLE ON THOSE
DATES?

MR. SPIVAK: YES, YOUR HONOR.

THE COURT: ARE YOU GOING TO BE ABLE TO DO THE
THINGS I TALKED ABOUT, SETTLING THE FORM AND SUBSTANCE OF THE
JUDGMENT?

MR. SPIVAK: YES, YOUR HONOR.

MR. SABZEVAR: THAT'S FINE.

THE COURT: THANK YOU VERY MUCH. I APPRECIATE YOUR
PARTICIPATION AND —-- AND YOUR ADVOCACY, AND I WILL SEE YOU
WHEN WE NEXT HAVE TO WORK ON THE CASE.

NOW, I WILL TELL YOU SOMETHING ELSE. PLEASE
STAY ALERT AND PLEASE LOOK IN ADVISES TO ATTORNEYS, OR

NOTICES, OR WHATEVER WE ARE GOING TO DO IN THE NEXT THREE OR
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FOUR WEEKS. HERE'S OUR SITUATION.

AS OF 15TH OF MAY, WE WON'T HAVE REPORTERS IN
THESE DEPARTMENTS ANYMORE FOR TRIAL MATTERS -- THEY WILL HAVE
TO BE SUPPLIED BY THE PARTIES -- AND WE WON'T HAVE THE
REPORTERS EXCEPT TWO LAW AND MOTION SESSIONS A WEEK. THE
IDEA IS IT WILL BE ONE MORNING AND ONE AFTERNOON. THAT WILL
BE ALL THE REPORTERS WE ARE GOING TO HAVE SUPPLIED BY THE
COURT.

MOREOVER, THEY ARE GOING TO, AS I MENTIONED TO
YOU PREVIOUSLY, THEY ARE GOING TO REDUCE THE STAFF.

SO I HAD GIVEN YOU DATE, BUT I AM NOT ONE
HUNDRED PERCENT CERTAIN ABOUT HOW THAT DATE IS GOING TO WORK.
PLEASE KEEP YOUR EYES AND EARS OPEN. IF THERE'S SOME FOUL UP
OR SOMETHING, DO WHATEVER YOU NEED TO DO TO MAKE IT RIGHT. I
MEAN, WE ARE -- I WISH I COULD SAY SOMETHING THAT SOUNDED
MORE EMPHATIC AND MORE DEFINITIVE, BUT I CAN'T. I JUST DON'T
KNOW WHAT'S GOING TO HAPPEN.

WHAT I WANT TO DO IS TO FINISH UP YOUR CASE
AND GET YOU ALONG FOR THE NEXT STEP FOR OBVIOUS REASONS. AND
I DON'T WANT THE COLLAPSE OF THE SYSTEM'S ABILITY TO HANDLE
MATTERS TIMELY TO REDOUND TO YOUR DISADVANTAGE OR TO
ADDITIONAL EXPENSE ON THE PART OF EITHER SIDE THAT MIGHT
OTHERWISE BE AVOIDED IF YOU LAWYERS KEPT YOUR EYES PEELED FOR
WHAT'S HAPPENING IN THE COURTS AND IF I WERE ABLE TO PREDICT
A LITTLE BIT, I JUST CAN'T PREDICT THAT. I DON'T EVEN KNOW.
BUT KEEP YOUR EYES OPEN. TRY TO DO WHAT'S RIGHT, AND I WILL
TRY TO DO WHAT'S RIGHT. IT'S ABOUT THE BEST I CAN DO FOR

YOU.
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ALL RIGHT. THANK YOU ALL VERY MUCH.
MR. SPIVAK: THANK YOU, YOUR HONOR.
MR. SABZEVAR: THANK YOU, YOUR HONOR.
THE COURT: SEE YOU WHEN WE NEXT HAVE TO WORK ON
THE CASE.

(PROCEEDINGS CONCLUDED.)
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

DEPARTMENT 41 HON. RONALD M. SOHIGIAN, JUDGE

ALINA GHRDILYAN, ET AL.,

PLAINTIFF,
VS. CASE NO. BC430633
RJ FINANCIAL, ET AL., REPORTER'S
CERTIFICATE

DEFENDANTS,

—_— ~— — — — — — — ~— ~—

STATE OF CALIFORNIA )
) SS
COUNTY OF LOS ANGELES )

I, ANGELA Z. PARADELA, CSR NO. 9659, OFFICIAL REPORTER
OF THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, FOR THE
COUNTY OF LOS ANGELES, DO HEREBY CERTIFY THAT THE FOREGOING
PAGES 1 THROUGH 29 COMPRISE A FULL, TRUE, AND CORRECT
TRANSCRIPT OF THE TESTIMONY AND PROCEEDINGS HELD ON APRIL 23,

2012, IN THE ABOVE-ENTITLED MATTER.

APRIL 27, 2012

, CSR NO. 9659

ANGELA Z. PARADELA, OFFICIAL REPORTER
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

DEPARTMENT 41

ALINA GHRDILYAN, ET AL.,

PLAINTIFFS,

VS.

RJ FINANCIAL, ET AL.,

DEFENDANTS,

HON. RONALD M.

CASE NO. BC430633
CERTIFIED COPY

—_— ~— — — — — — — ~— ~—

REPORTER'S TRANSCRIPT OF PROCEEDINGS

MONDAY, APRIL 23, 2012

APPEARANCES :

FOR THE PLAINTIFFS:

FOR THE DEFENDANTS:

DAVID SPIVAK,
ATTORNEY AT LAW

LOUIS BENOWITZ,
ATTORNEY AT LAW

MICHAEL SABZEVAR,
ATTORNEY AT LAW

REPORTED BY:
ANGELA ZARATAN PARADELA
OFFICIAL COURT REPORTER
CSR NO. 9659
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3194-C Airport Loop Drive

® L]
Costa Mesa, CA 92626
S'mP’ur’s 800-779-2104 www.simpluris.com

Plaintiff Attorney Defense Attorney
Attorney/Client: Stacy Sussman Attorney/Client:
Firm: Spivak Law Firm:
Email: <stacy@spivaklaw.com> Email:

Case Name: Crumpler/Westco: Opt Out Settlement

Terms:
1) Capped Fees assume that Simpluris will receive data in a Single Excel file with no substantial change in class size or response rate.

Total Possible Class Size: 154 Undeliverable Rate: 10%
Response Rate: 1% Call Rate: 0%
Mailing Document Language: E/S Redistribution: No
Reminder Postcard: Yes State(s): Single
Unclaimed Funds: State Tax Years Single

Project Manager - Case/Online Posting $125.00 $625.00
Spanish Translation and mailing $1,000.00 1 $1,000.00
Database Manager - Initial Data Analysis $140.00 3 $420.00

Total $2,045.00

Mail Notice Packet $1.00 154 $154.00
Postage $0.58 154 $89.32
NCOA/CASS/LACS $10.00 1 $10.00
Undeliverable Processing $0.25 15 $3.85
Skip Trace RUM $1.00 15 $15.40
Remail Notice Packet $1.25 13 $16.36
Remail Postage $0.58 13 $7.59
Reminder Post Card $0.50 77 $38.50
Postage $0.36 77 $27.72
Mailing Supervisor $50.00 1 $50.00

Total $412.74

Customer Service Reps/Call Center Support $75.00 $0.00
800 # Charges $0.10 0 $0.00
Total $0.00

| and_Pr
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3194-C Airport Loop Drive

simpluris Costa Mesa, CA 92626

800-779-2104 www.simpluris.com

Process Mail, Opt-Outs or Objections

Category Unit Value # of Units Total

Database Manager $125.00 1 $125.00
Dispute/Deficiencies - Send One Cure Letter $3.50 2 $5.39
Opt Out Processing $3.50 2 $5.39
Data Entry $50.00 1 $50.00
Project Manager $125.00 1 $125.00
Weekly Reporting to Counsel WAIVED 12 Wks of Reporting $0.00

Total $310.78

Setup a Disbursement Account
Print & Mail Checks to Class Members: W2's / 1099's - File Reports with Appropriate Federal & State Taxing Authorities
Account Management & Reconciliation

Category Unit Value # of Units Total

Disbursement Data Preparation $140.00 2 $280.00
Disbursement Manager - Data Validation $75.00 1 $75.00
Setup Banking Account/QSF $750.00 1 $750.00
Print & Mail Check $3.00 154 $462.00
Postage $0.58 154 $89.32
Process Returned Checks $0.50 2 $0.77
Skip Trace Search Undeliverable Checks $5.00 2 $7.70
Remail Checks (Includes Postage) $4.00 2 $6.16
Individual Federal/State Tax Reporting $250.00 1 $250.00
QSF Reporting/Declaration $300.00 1 $300.00
QSF Annual Tax Preparation Fee $1,350.00 1 $1,350.00
Reissuing Checks/Mailing $2.00 2 $4.62
Postage $0.58 2 $1.34
Disbursement Manager $125.00 1 $125.00

Total $3,701.91

3194-C Airport Loop Drive

simpluris Costa Mesa, CA 92626

800-779-2104 www.simpluris.com

Send Final Reports to Counsel

Category Unit Value # of Units Total

Data Manager-Final Reporting $125.00 0 $0.00
Clerical-Clean Up Any Misc $50.00 0 $0.00
Project Manager-Wrap-up Final Issues $125.00 0 $0.00
Total $0.00

Postage $187.57 Total Case Costs $6,470.43
2 f| ential and_Proprieta
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800-779-2104 www.simpluris.com

Class Action Settlement Administration

u W
S I m I u rl S 3194-C Airport Loop Drive
Costa Mesa, CA 92626
e

All administration services to be provided by Simpluris to Client, are provided subject to the following terms and conditions:

1.  Services. Simpluris agrees to provide Client those services set forth in the Bid (the “Services”) to which these terms and conditions are attached and which has been
provided to Client. As compensation for such Services, Client agrees to pay the fees for Services outlined in the Bid. However, Client such fees for Services are estimated
based on the requirements provided by Client and actual fees charged by Simpluris may be greater or less than such estimate and Client will be responsible for the
payment of all such fees.

2. Billing and Payment. Simpluris will invoice Client on a regular basis unless a specific timeframe is otherwise set forth in the Bid. Client shall pay all invoices within 30
days of receipt. Amounts unpaid after thirty (30) days are subject to a service charge at the rate of 1.5% per month or, if less, the highest rate permitted by law. Services
are not provided on a contingency basis and Client shall remain liable to Simpluris for all fees for the Services, regardless of any court decisions, and/or actions by the
parties, including disapproval or withdrawal of a settlement.

3. Retention of Documents. Unless directed otherwise in writing by the Client, Simpluris will destroy all undeliverable mail (except for undeliverable checks) on the
date that it is processed and retained in Simpluris’ system. Simpluris will maintain records to establish that the subject mail is undeliverable. Simpluris will retain
undeliverable checks until the Qualified Settlement Fund is closed. Simpluris will also retain all other class member and putative class member correspondence (including
without limitation, claims forms and opt out forms) for one year after final distribution of funds or benefits, or until the date that the disposition of the case is no longer
subject to appeal or review, whichever is later. Lastly, Simpluris will retain bank & tax documents for such period of time as it determines is required to maintain
compliance with various federal and state requirements.

4. Limitation of Liability; Disclaimer of Warranties. Simpluris warrants that it will perform the Services diligently, with competence and reasonable care. Simpluris’
only obligation will be to correct any non-conformance with the foregoing warranty. In no event will Simpluris be liable for any lost profits/opportunities, business
interruption or delay or, special, consequential , or incidental damages incurred by Client relating to the performance of the Services, regardless of whether Client’s claim
is for breach of contract, tort (including negligence and strict liability) or otherwise. Under no circumstances will Simpluris be liable to Client for any claims, losses, costs,
penalties, fines, judgment or damages, including court costs and reasonable attorney’s fees (collectively, “Losses”), whether direct or indirect, arising out of, related to, or
in connection with Services in an amount in excess of the total fees charged or chargeable to Client for the particular portion of the Services affected by Simpluris’
omission or error. THE WARRANTIES SET FORTH IN THIS SECTION ARE EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, EXPRESS, IMPLIED OR STATUTORY,
INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTY OF MERCHANTABILITY OR OF FITNESS FOR A PARTICULAR PURPOSE.

5. Force Majeure. To the extent performance by Simpluris of any of its obligations hereunder is substantially prevented by reason of any act of God or because of any
other matter beyond Simpluris’ reasonable control, then such performance shall be excused and this Agreement, at Simpluris’ option, be deemed suspended during the
continuation of such condition and for a reasonable time thereafter.

6. Rights in Data. Client agrees that it will not obtain, nor does Simpluris convey, any rights of ownership in the programs, system data, or materials provided or used
by Simpluris in the performance of the Services.

7.  Electronic Communications. During the provision of the Services the parties may wish to communicate electronically with each other at a business e-mail address.
However, the electronic transmission of information cannot be guaranteed to be secure or error free and such information could be intercepted, corrupted, lost,
destroyed, arrive late or incomplete or otherwise be adversely affected or unsafe to use. Accordingly, each party agrees to use commercially reasonable procedures to
check for the then most commonly known viruses and to check the integrity of data before sending information to the other electronically, but each party recognizes that
such procedures cannot be a guarantee that transmissions will be virus free. It remains the responsibility of the party receiving an electronic communication from the
other to carry out a virus check on any attachments before launching any documents whether received on disk or otherwise.

8.  Notice. Any notice required or permitted hereunder shall be in writing and shall be delivered personally, by, or sent by registered mail, postage prepaid, or overnight
courier and shall be deemed given when so delivered personally, or, if mailed, five days after the date of deposit in United States mail, or, if sent by courier, one business
day after delivery to such courier service. Notice should be addressed to an officer or principal of Client and Simpluris, as the case may be.

9. Waiver. Failure or delay on the part of a party to exercise any right, power or privilege hereunder shall not operate as a waiver thereof or any of other subject,
right, power or privilege.

10. Termination. Client may terminate the Services at anytime upon 30 days prior written notice to Simpluris. Termination of Services shall in no event relieve Client of
its obligation make any payments due and payable to Simpluris in respect of Services rendered up to the effective date of Termination. Simpluris may terminate this
Agreement (i) for any reason upon no less than 90 days prior written notice to the Client; or (ii) upon 15 calendar days' prior written notice, if the Client is not current in
payment of fees.

11. Jurisdiction. The parties hereto irrevocably and unconditionally submit to the jurisdiction of the Court of the applicable case for purposes of any suit, action or
proceeding to enforce any provision of, or based on any right arising out of, this Agreement. The parties hereto hereby irrevocably and unconditionally waive any
objection to the laying of venue of any such suit, action or proceeding in such Court.

12. Survival. Any remedies for breach of this Agreement, this Section and the following Sections will survive any expiration or termination of this Agreement: Section 4 -
Limitation of Liability; Disclaimer of Warranties, Section 6 — Rights in Data, and Section 12- Jurisdiction, 14 -Confidentiality, and Section 15 — Indemnification.

13. Entire Agreement. These Terms and Conditions and the proposal embody the entire agreement between the parties with respect to the subject matter hereof, and
cancels and supersedes all prior negotiations, representations, and agreements related thereto, either written or oral, except to the extent they are expressly
incorporated herein. No changes in, additions to, or waivers of, the terms and conditions set forth herein will be binding upon any party, unless approved in writing by
such party's authorized representative.

14. Confidentiality. Simpluris maintains reasonable and appropriate safeguards to protect the confidentiality and security of data provided by Client to Simpluris in
connection with the Services. If, pursuant to a court order or other proceeding, a third party requests that Simpluris to disclose any confidential data provided by or for
Client, Simpluris will promptly notify the Client unless prohibited by applicable law. Client will then have the option to provide Simpluris with qualified legal
representation at Client’s expense to defend against such request. If, pursuant to a court order, Simpluris is required to disclose data, produce documents, or otherwise
act in contravention of the obligation to maintain confidentiality set forth in these terms and conditions, Simpluris will not be liable for breach of said obligation.

15. Indemnification. Client will indemnify and hold Simpluris (and the officers, employees, affiliates and agents harmless against any Losses incurred by Simpluris, arising
out of, in connection with , or related to (i) any breach of the terms by Client; (ii) the processing and handling of any payment by Simpluris in accordance with Client’s
instructions, including without limitation, the imposition of any stop payment or void payment on any check or the wrongful dishonor of a check by Simpluris pursuant to
Client’s instructions.

16. Severability. If any term or condition or provisions of this Agreement shall be held to be invalid, illegal, unenforceable or in conflict with the law of any jurisdiction,
the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.

17. Database Administration. Simpluris’ database administration for Client assumes that Client will provide complete data that includes all information required to send
notifications and calculate and mail settlement payments. Data must be provided in a complete, consistent, standardized electronic format. Simpluris’ standardized
format is Microsoft Excel, however, Simpluris may accept other formats at its discretion. Further developments or enhancements to non-standardized data will be billed
to Client by Simpluris on a time and materials basis according to Simpluris’ Standard Rates.

Confidential and Proprietary
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Simpluris Security Summary - White Paper

Simpluris is committed to the security and overall protection of not only our data and information but our client’s data
and information, as well. As a demonstration of our commitment, we maintain SOC 2 Certification which requires strict
adherence to policies and procedures surrounding information security, including processing and storage of
confidential customer data. Simpluris supports a comprehensive, written Information Security Program that complies
with all applicable laws and regulations (e.g. HIPAA, Gramm-Leach-Bliley Act, MA 201 CMR 17.00) and is designed to
(a) ensure the security, privacy and confidentiality of Client and Class Member Information, (b) protect against any
reasonably anticipated threats or hazards to the security or integrity of Client or Class Member Information, and (c)
protect against unauthorized access to, use, deletion, or modification of Class Member Information. Simpluris has
designated specific employees to be responsible for the administration of its Information Security Program. Also,
Simpluris regularly and routinely monitors, tests, and updates our Information Security Program.

Simpluris uses Client and Class Member Information only for the purposes for which its’ clients provide it, as described
in any Agreements or Court Orders governing the provision of Simpluris’ services in any particular case. Simpluris
maintains a process for identifying, assessing, and mitigating the risks to Class Member Information in each relevant
area of Simpluris’ operations. At Simpluris, we continuously evaluate the effectiveness of the safeguards for controlling
these risks to data and bank accounts. Simpluris restricts access to Class Member Information only to those
employees, agents, or subcontractors who need to know the information to perform their jobs. Simpluris performs
background checks of all its employees that will have access to Sensitive Personal Information, including a review of
their references, employment eligibility, education, and criminal history to ensure they do not pose a risk to the security
of Client or Class Member Information.

Simpluris adheres to the following industry best practices to safeguard its systems which process, store or transmit
Client and Class Member Information:

¢ Identity and Access Management;

e Complex passwords are routinely and regularly changed;

* Role-based access control systems to limit individual employee access to network applications and systems
based on their particular job role and function;

¢ Data Loss Prevention and Intrusion Prevention System software at multiple layers to prevent from internal and
external threats of data leaks, malicious activity, and policy violations

¢ Encryption of Class Member Information if transmitted over public or wireless networks (e.g., via email, FTP, the
Internet, etc.);

¢ Implementation of a Secure File Transfer system (using SSL encryption) for transmitting documents back and forth
to clients;

e Encryption of servers, portable media, laptops, desktops, smartphones, mobile devices, and new technologies that
store Class Member Information;

¢ Complex password authentication for remote access to Company’s networks;

¢ Upon hire and annually after that, training of all employees with access to Class Member Information, (including
any agents, and subcontractors with access to Class Member Information) about their obligations to implement the
Information Security Program;

¢ Strict disciplinary measures for employees who violate the Information Security Program;

¢ Preventing terminated employees from accessing Class Member Information;

e Appropriately configured and updated firewall, antivirus, and spyware software;

¢ Prompt application of vendor-recommended security patches and updates to systems and other applications to
avoid any adverse impact on Class Member Information;

¢ Separation of Duties;

¢ Infrastructure and Physical Security;

* Business Continuity Planning;

* Disaster Recovery Planning
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Contact Name: Timothy Phillips
Vice President, Business Development

Corporate Headquarters
50 Corporate Park, Irvine CA 92606

TIM@CPTGroup.com
Direct Number: (818) 415-2703
Main Number: (800) 542-0900

CASE NAME: Crumpler v. Westco Equities, Inc.

CPTG?%

Class Action Administrators

www.cptgroup.com

Date: July 21, 2022 All-In Settlement
Requesting Attorney: Stacy Sussman Class Size: 154
Plaintiff or Defense: Plaintiff Opt-Out Rate: 1.5%
Firm Name: The Spivak Law Firm No. of Checks Issued: 152
Telephone: (213) 802-7491 Postage Total: $252.59
Email: stacy @Spivakla\\'.com Grand Total: $13,167.09
DISCOUNTED FLAT FEE: $10,000.00

The services and numbers reflected herein are an estimate provided by counsel. If the actual services and number are different, our cost estimate will change accordingly.

The attached Terms and Conditions are included as part of our cost proposal. By accepting our costs proposal for this matter, you are thereby agreeing to the Terms and Conditions.

CASE SETUP

Upon Intake of the Employment Data, CPT will Scrub all Records to a Useable Format to Reduce Duplicates, Anomalies and Increase
the Success Rate of Deliverability of the Class Notice. Class Members will be Assigned a Unique Mailing ID which will be Used

Throughout the Duration of Administration. The Notice Packet will be Translated into Spanish. All Pertinent Court Documents will be

Posted on a Case Specific Website.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Project Manager: Case Intake & Review $95.00 1 $95.00
Programming: Data Base Setup $150.00 1 $150.00
Spanish Translation $1,200.00 1 $1,200.00
Static Website $500.00 1 $500.00

TOTAL $1,945.00

DIRECT MAIL NOTICE

To Ensure Mailing to the Most Current Address Possible, CPT will Perform an Address Update via NCOA. CPT will Mail a Full Length

Notice & 1-Page Exclusion Form in English & Spanish.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Project Manager: Format Documents $95.00 2 $190.00
National Change of Address Search (NCOA) $135.00 1 $135.00
Print & Mail Notice Packets $1.50 154 $231.00
First-Class Postage (up to 2 0z.)* $0.81 154 $124.74

TOTAL $680.74

*Postage costs are subject to change at anytime. The final rate will be determined at the time of mailing.

PROCESS RETURNED UNDELIVERABLE MAIL

Based Upon CPT's Historical Data, 6% of the Notices will be Returned Undeliverable. Upon Receipt, CPT will Perform a Skip Trace in an

Attempt to Obtain a Current Address; Thus, 91% of the Notice Packets are Remailed.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Clerical Staff $60.00 1 $60.00
Update Undeliverable Mail Database $0.50 9.24 $4.62
Skip Trace for Best Address $1.00 8 $7.95
Print & Remail Notice Packets $1.50 7 $10.85
First-Class Postage (up to 2 0z.) $0.81 7 $5.86

TOTAL $89.27

20220721 _Crumpler v Westco Equities_ W&H_All-In_Stacy Sussman
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OPT-OUT PROCESSING

CPT will Process and Validate all Opt-Outs and Other Responses from Class Members. Deficient Opt-Outs will Receive a Deficiency

Notice by Mail and Provided Opportunity to Cure. CPT will Scrub the Opt-Outs Filed to Eliminate Duplicates, Fraudulent, and
Otherwise Invalid.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Programming: De-duplication/Scrubbing $150.00 1 $150.00
Project Manager: Validate Opt-Out Requests $95.00 1 $95.00
Clerical Staff $60.00 1 $60.00
Opt-Out & Change of Address Processing $2.00 2 $4.62
Print & Mail Deficiency/Dispute Notices $1.50 1 $1.50
First-Class Postage (up to 1 0z.) $0.60 1 $0.60
Review & Process Deficiency Responses $10.00 1 $10.00

TOTAL $321.72
TELEPHONE SUPPORT

CPT will Maintain a Toll-Free Phone Number with IVR Capabilities and Live Class Member Support Representatives During Normal

Business Hours, Monday-Friday 9:00 AM - 5:30 PM, PT. The Dedicated Case Phone Number will Remain Active Up to 120 Days After
Disbursement.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Toll-Free Number Establish/Setup $150.00 2 $300.00
Live Call Center Support Reps. $3.00 31 $93.00
TOTAL $393.00
SSN VERIFICATION
ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Programming: SSN Selection $150.00 1 $150.00
Department Manager: Analysis & Reporting $95.00 3 $285.00
IRS SSN Verification $0.10 152 $15.17
TOTAL $450.17
DISTRIBUTION SERVICES

CPT will Establish and Manage the Qualified Settlement Fund (QSF) for up to One Year After Disbursement. Upon Approval, CPT will
Perform all Necessary Calculations and Disburse Funds. CPT will Mail a 8.5"x11" MICR Check to Valid Class Members. CPT Uses a

Payee Positive Pay System to Reconcile Checks Cashed and Conducts Monthly Account Reconciliations for the QSF. A Check Reminder
Postcard will be Sent to All Class Members Who do not Cash Their Checks.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Programming: Calculation Totals $150.00 3 $450.00
Project Supervisor: Review of Distribution $150.00 3 $450.00
Project Manager: Correspondence w/Parties $95.00 2 $190.00
Programming: Setup & Printing of Checks $150.00 3 $450.00
Obtain EIN, Setup QSF/Bank Account $150.00 3 $450.00
Print & Mail Notice, Checks & W2/1099 $2.50 152 $379.23
First-Class Postage (up to 1 0z.)* $0.60 152 $91.01
Check Reminder Postcard $0.30 100 $30.03
Postage for Reminder Postcard $0.40 100 $40.04

TOTAL $2,530.31

*Postage costs are subject to change at anytime. The final rate will be determined at the time of mailing.
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POST-DISTRIBUTION & TAX REPORTING

Any Check Returned Undeliverable is Skip Traced to Locate a Current Address and Remailed Accordingly. CPT will Process Requests
for Check Reissues Continuously. CPT Prepares Annual Tax Reporting on Behalf of the QSF, and Federal and State Taxes in Accordance

with Current State and Federal Regulations. Upon the Conclusion of the Settlement, a Final Report and Declaration will be Provided to

all Parties.

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
Project Supervisor: Account Reconciliation $150.00 10 $1,500.00
Update Undeliverable Checks Database $0.50 12 $6.07
Skip Trace for Best Address $1.00 12 $12.14
Remail Undeliverable Checks $2.50 11 $27.50
First-Class Postage (up to 1 0z.) $0.60 11 $6.60
Re-Issue Checks as Required $5.00 8 $40.00
First-Class Postage (up to 1 0z.) $0.60 8 $4.80
Project Supervisor: Reconcile Uncashed Chk $150.00 1 $150.00
Programming: Weekly & Final Reports $150.00 2 $300.00
Project Supervisor: Final Declaration $150.00 2 $300.00
Project Manager: Account Files Sent to Atty $95.00 2 $190.00
CA Tax Preparation* $600.00 1 $600.00
Annual Tax Reporting to IRS* $1,000.00 1 $1,000.00
QSF Annual Tax Reporting $500.00 1 $500.00

TOTAL $4,637.10

*CPT will file Federal and California taxes in accordance to current state and federal regulations. Additional charges will apply if the Settlement/Order/parties require(s) multiple state tax
filings.

SCO ESCHEATMENT PROCESSING

ADMINISTRATIVE TASKS UNIT PRICE PIECES/HOURS COST ESTIMATE
UPEnterprise Reporting Services $0.15 32 $4.80
Project Manager: SCO Fall Reporting $95.00 2 $190.00
Project Supervisor: Review of SCO Reports $150.00 1 $150.00
Certified Mail Report to SCO $8.53 1 $8.53
Check Reissues for Winter/Spring QTR $5.00 3 $16.00
First-Class Postage (up to 1 0z.) $0.60 3 $1.92
Project Supervisor: June Remittance $150.00 1 $150.00
Project Manager: June Remittance $95.00 2 $190.00
Certified Mail Report to SCO $8.53 1 $8.53
Add'l Account Recons $150.00 6 $900.00
Add'l QSF Annual Tax Reporting $500.00 1 $500.00
TOTAL $2,119.78

GRAND TOTAL $13,167.09
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TERMS AND CONDITIONS

These Terms and Conditions are made a part of, and incorporated by reference into, any cost proposal or Bid presented by CPT Group, Inc. to Client

Definitions.

a)

b)

9]

d)

e)

g)

h)

n)

0)

p)

q)

r)

s)

“Affiliate” means a party that partially (at least 50%) or fully controls, is
partially or fully controlled by, or is under partial (at least 50%) or full
common control with another party.

“Approved Bank” means a financial institution insured by the Federal
Deposit Insurance Corporation with capital exceeding $1 billion.

“Case” means the particular judicial matter identified by the name of
plaintiff(s) and defendant(s) on the applicable Order.

“Claims Administrator” means CPT Group, Inc., a reputable third-party
Claims Administrator selected by all the Parties (Plaintiff and Defense
Counsel) to administer the Settlement or Notification Mailing.

“Client” means collectively Plaintiff Counsel and Defense Counsel.

“Client Content” means all Class Member written document
communications relating to the Case, including claim forms, opt-out
forms, and objections, which contain Client Data.

“Client Data” means proprietary or personal data regarding Client or any
of its Class Members under this Agreement, as provided by Client.

“Class Member” means an individual who is eligible under the
Settlement Agreement to receive a designated amount of the Settlement,
including the named Plaintiff(s) in the Case and all other putative persons
so designated or addressed therein.

“Confidential Information” means any non-public information of CPT
or Client disclosed by either party to the other party, either directly or
indirectly, in writing, orally or by inspection of tangible objects, or to
which the other party may have access, which a reasonable person would
consider confidential and/or which is marked “confidential” or
“proprietary” or some similar designation by the disclosing party.
Confidential Information shall also include the terms of this Agreement,
except where this Agreement specifically provides for disclosure of
certain items. Confidential Information shall not, however, include the
existence of the Agreement or any information which the recipient can
establish: (i) was or has become generally known or available or is part
of the public domain without direct or indirect fault, action, or omission
of the recipient; (ii) was known by the recipient prior to the time of
disclosure, according to the recipient’s prior written documentation; (iii)
was received by the recipient from a source other than the discloser,
rightfully having possession of and the right to disclose such information;
or (iv) was independently developed by the recipient, where such
independent development has been documented by the recipient.

“Court Order” means a legal command or direction issued by a court,
judicial office, or applicable administrative body requiring one or more
parties to the Case to carry out a legal obligation pursuant to the Case.

“Defendant” means the named party and/or parties in the Case against
whom action is brought.

“Defense Counsel” means the attorney of record for the defendant(s) in
the Case.

“Intellectual Property Right” means any patent, copyright, trade or
service mark, trade dress, trade name, database right, goodwill, logo,
trade secret right, or any other intellectual property right or proprietary
information right, in each case whether registered or unregistered, and
whether arising in any jurisdiction, including without limitation all rights
of registrations, applications, and renewals thereof and causes of action
for infringement or misappropriation related to any of the foregoing.

“Order” means a Product purchase in a schedule, statement of work,
addendum, exhibit, or amendment signed by Client and CPT.

“Parties” shall mean collectively Defendants, Defense and Plaintiff as
defined in the Settlement Agreement or Court Order.

“Plaintiff’ means the named party and/or parties in the Case who are
bringing the action.

“Plaintiff Counsel” means the attorney of record for plaintiff Class
Members in the Case.

“Products” means any and all CPT Services, and work products resulting
from Services.

“Qualified Settlement Fund” means the entity as defined by Treasury
Regulation section 4686-1 under which a bank account is established to
receive settlement funds from the Defendant in the Case, which such
funds are then disbursed by CPT according to the Settlement Agreement
and pursuant to Court Order.
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t) “Service” means any service rendered by CPT specifically to Client,
including, but not limited to: (i) notifications to Class Members; (ii)
setting up a Qualified Settlement Fund with a financial institution; (iii)
management of disbursement of funds from the Qualified Settlement
Fund to applicable parties pursuant to the Settlement Agreement; (iv)
provision of customer support relating to the Case; (v) management of
Case claim forms and correspondence; and/or (vi) any administrative or
consulting service.

u) “Software” means any and all of CPT’s proprietary applications,
including, without limitation, all updates, revisions, bug-fixes, upgrades,
and enhancements thereto.

V) “Settlement” means the total dollar amount agreed to between parties
to the Case, as negotiated by Plaintiff Counsel and Defense Counsel, to
resolve the Case to mutual satisfaction.

w) “Settlement Agreement” means the contract between parties to the
Case to resolve the same, which specifies amounts to be disbursed from
the Qualified Settlement Fund to attorneys, CPT, and individual Class

Members.

X) “Term” means the term of the Agreement, as set forth in the Order.

y) “Transmission Methods” means the secure authorized manner to send
Client Data and/or Wire Information as specified on a schedule or Order
hereto.

z) “Wire Information” means instructions for (i) Defense Counsel to

transfer funds from Defendant to the Qualified Settlement Fund or (ii)
CPT to transfer funds from the Qualified Settlement Fund to applicable
parties pursuant to the Settlement Agreement.

Client Obligations. Client will ensure that it has obtained all necessary consents
and approvals for CPT to access Client Data for the purposes permitted under
this Agreement and shall only transmit Client Data and/or Wire Instructions to
CPT via the Transmission Methods. Client shall use and maintain appropriate
administrative, technical, and physical safeguards designed to protect Client
Data provided under this Agreement. Client shall not send, or attempt to send,
Client Data and/or Wire Instructions via email, facsimile, unprotected
spreadsheet, USB flash drive or other external or removable storage device,
cloud storage provider, or any other method not specified in the Transmission
Methods. Notwithstanding the foregoing, Client acknowledges and
understands that the electronic transmission of information cannot be
guaranteed to be secure or error free, and such information could be
intercepted, corrupted, lost, and/or destroyed. Client further warrants that any
Client Data and/or Wire Instructions it transmits shall be free of viruses,
worms, Trojan horses, or other harmful or disenabling codes which could
adversely affect the Client Data and /or CPT. If Client is in breach of this section,
CPT may suspend Services, in addition to any other rights and remedies CPT
may have at law or in equity.

Security. The Parties and CPT shall each use reasonable administrative,
technical, and physical safeguards that are reasonably designed to: (a) protect
the security and confidentiality of any personally identifiable information
provided by Class Members and/or Client under this Agreement; (b) protect
against any anticipated threats or hazards to the security or integrity of such
personally identifiable information; (c) protect against unauthorized access to
or use of such personally identifiable information that could result in
substantial harm or inconvenience to any individual; and (d) protect against
unauthorized access to or use of such personally identifiable information in
connection with its disposal. Each Party will respond promptly to remedy any
known security breach involving the personally identifiable information
provided by you and /or Client under this Agreement and shall promptly inform
the other Parties of such breaches.

CPT Obligations. Provided that Client complies with all provisions of Section
“Client Obligations”, CPT will (i) maintain appropriate safeguards for the
protection of Client Data, including regular back-ups, security and incident
response protocols, and (ii) not access or disclose Client Data except (A) as
compelled by law, (B) to prevent or address service or technical issues, (C) in
accordance with this Agreement or the provisions of the Settlement Agreement,
or (D) if otherwise permitted by Client.

Mutual Obligations.

a) Resources. Each party agrees to: (i) provide the resources reasonably
necessary to enable the performance of the Services; (ii) manage its
project staffing, milestones, and attendance at status meetings; and (iii)
ensure completion of its project deliverables and active participation
during all phases of a Service project. The parties acknowledge that
failure to cooperate during a Service project may delay delivery of the
Service.
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If there is a delay, the party experiencing the delay will notify the other
party as soon as reasonably practicable, and representatives of each
party will meet to discuss the reason for the delay and applicable
consequences. Changes beyond the scope of an Order and/or a party’s
delay in performing its obligations may require an amended Order.

b)  Incident Notification. Each party will promptly inform the other parties
in the event of a breach of Client Data in their possession and shall utilize
best efforts to assist the other parties to mitigate the effects of such
incident.

Qualified Settlement Fund Account. At Client’s request, CPT shall be authorized
to establish one or more bank accounts at an Approved Bank. The amounts
held at the Approved Bank under this Agreement are at the sole risk of Client.
Without limiting the generality of the foregoing, CPT shall have no
responsibility or liability for any diminution of the funds that may result from
the deposit thereof at the Approved Bank, including deposit losses, credit
losses, or other claims made against the Approved Bank. It is acknowledged
and agreed that CPT has acted reasonably and prudently in depositing funds at
an Approved Bank, and CPT is not required to conduct diligence or make any
further inquiries regarding such Approved Bank.

Fees and Payment. Pricing stated within the proposal is good for 90 Days. All
postage charges and 50% of the final administration charges are due at the
commencement of the case and will be billed immediately upon receipt of the
Client data and /or notice documents. Client will be invoiced for any remaining
fees according to the applicable Order. Pricingstated within any proposal from
CPT to Client s for illustrative purposes only and is only binding upon an Order
executed by CPT and Client. Payment of fees will be due within 30 days after
the date of the invoice, except where this Agreement expressly prescribes other
payment dates. All fees set forth in an Order are in U.S. dollars, must be paid in
U.S. dollars, and are exclusive of taxes and applicable transaction processing
fees. Late payments hereunder will incur a late charge of 1.5% (or the highest
rate allowable by law, whichever is lower) per month on the outstanding
balance from the date due until the date of actual payment. In addition, Services
are subject to suspension for failure to timely remit payment therefor. If travel
is required to effect Services, Client shall reimburse CPT for pre-approved,
reasonable expenses arising from and/or relating to such travel, including, but
not limited to, airfare, lodging, meals, and ground transportation.

Term and Termination.

a) Term. The Term is set forth in the Order. The Agreement may be
renewed by mutual written agreement of the parties.

b)  Termination for Cause. Either party may immediately terminate this
Agreement if the other party materially breaches its obligations
hereunder, and, where capable of remedy, such breach has not been
materially cured within forty-five (45) days of the breaching party’s
receipt of written notice describing the breach in reasonable detail.

) Bankruptcy Events. A party may immediately terminate this Agreement
if the other party: (i) has a receiver appointed over it or over any part of
its undertakings or assets; (ii) passes a resolution for winding up (other
than for a bona fide scheme of solvent amalgamation or reconstruction),
or a court of competent jurisdiction makes an order to that effect and
such order is not discharged or stayed within ninety (90) days; or (iii)
makes a general assignment for the benefit of its creditors.

d)  Effect of Termination. Immediately following termination of this
Agreement, upon Client’s written request, Client may retrieve Client Data
via Client’s secure FTP site in the same format in which the Client Data
was originally inputted into the Software, at no additional charge.
Alternatively, Client Data can be returned in a mutually agreed format at
a scope and price to be agreed. CPT will maintain a copy of Client Data
and Client Content for no more than four (4) years following the date of
the final check cashing deadline for Class Members under the Settlement
Agreement, after which time any Client Data and Client Content not
retrieved will be destroyed.

e)  Final Payment. If Client terminates this Agreement due to Section
“Termination”, Client shall pay CPT all fees owed through the termination
date. If CPT terminates the Agreement in accordance with Section
“Termination,” Client shall pay CPT all fees invoiced through the
termination date, plus all fees remaining to be invoiced during the Term,
less any costs CPT would have incurred had the Agreement not been
terminated.

Confidentiality. Each of the parties agrees: (i) not to disclose any Confidential
Information to any third parties except as mandated by law and except to those
subcontractors of CPT providing Products hereunder who agree to be bound by
confidentiality obligations no less stringent than those set forth in this
Agreement; (ii) not to use any Confidential Information for any purposes except
carrying out such party’s rights and responsibilities under this Agreement; and
(iii) to keep the Confidential Information confidential using the same degree of
care such party uses to protect its own confidential information; provided
however, that such party shall use at least reasonable care. These obligations
shall survive termination of this Agreement.
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11.

12.

13.

14.

a)  Compelled Disclosure. If receiving party is compelled to disclose
any Confidential Information by judicial or administrative process
or by other requirements of law, such party shall (i) promptly notify
the other party, (ii) reasonably cooperate with the other party in
such party’s efforts to prevent or limit such compelled disclosure
and/or obtain confidential treatment of the items requested to be
disclosed, and (iii) shall disclose only that portion of such
information which each party is advised by its counsel in writing is
legally required to be disclosed.

b)  Remedies. If either party breaches any of its obligations with
respect to confidentiality or the unauthorized use of Confidential
Information hereunder, the other party shall be entitled to seek
equitable relief to protect its interest therein, including but not
limited to, injunctive relief, as well as money damages.

Intellectual Property. As between the parties, CPT will and does retain all right,
title and interest (including, without limitation, all Intellectual Property Rights)
in and to the Products. Client retains all ownership rights to Client Data.

Indemnification. Client agrees to indemnify, defend, and hold harmless CPT,
its Affiliates, and the respective officer, directors, consultants, employees, and
agents of each (collectively, Covered CPT Parties”) from and against any and all
third party claims and causes of action, as well as related losses, liabilities,
judgments, awards, settlements, damages, expenses and costs (including
reasonable attorney’s fees and related court costs and expenses) (collectively,
“Damages”) incurred or suffered by CPT which directly relate to or directly
arise out of (i) Client’s breach of this Agreement; (ii) CPT’s performance of
Services hereunder; (iii) the processing and/or handling of any payment by
CPT; (iv) any content, instructions, information or Client Data provided by
Client to CPT in connection with the Services provided by CPT hereunder. The
foregoing provisions of this section shall not apply to the extent the Damages
relate to or arise out of CPT’s willful misconduct. To obtain indemnification,
indemnitee shall: (i) give written notice of any claim promptly to indemnitor;
(ii) give indemnitor, at indemnitor’s option, sole control of the defense and
settlement of such claim, provided that indemnitor may not, without the prior
consent of indemnitee (not to be unreasonably withheld), settle any claim
unless it unconditionally releases indemnitee of all liability; (iii) provide to
indemnitor all available information and assistance; and (iv) not take any
action that might compromise or settle such claim.

Warranties. Each party represents and warrants to the other party that, as of the
date hereof: (i) it has full power and authority to execute and deliver the
Agreement; (ii) the Agreement has been duly authorized and executed by an
appropriate employee of such party; (iii) the Agreement is a legally valid and
binding obligation of such party; and (iv) its execution, delivery and/or
performance of the Agreement does not conflict with any agreement,
understanding or document to which it is a party. CPT WARRANTS THAT ANY
AND ALL SERVICES PROVIDED BY IT HEREUNDER SHALL BE PERFORMED IN A
PROFESSIONAL MANNER CONSISTENT WITH PREVAILING INDUSTRY
STANDARDS. TO THE EXTENT PERMITTED BY APPLICABLE LAW, CPT
DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, STATUTORY OR
OTHERWISE, INCLUDING WITHOUT LIMITATION WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NON-
INFRINGEMENT AND ANY WARRANTIES ARISING FROM A COURSE OF DEALING,
USAGE OR TRADE PRACTICE.
Liability.
a) Liability Cap. EXCEPT FOR A PARTY’S WILLFUL MISCONDUCT, EACH
PARTY’S MAXIMUM AGGREGATE LIABILITY ARISING OUT OF OR
RELATING TO THIS AGREEMENT, REGARDLESS OF THE THEORY OF
LIABILITY, WILL BE LIMITED TO THE TOTAL CLAIMS
ADMINISTRATOR FEES PAID OR PAYABLE BY CLIENT TO CPT
HEREUNDER. THE EXISTENCE OF MORE THAN ONE CLAIM SHALL
NOT EXPAND SUCH LIMIT. THE PARTIES ACKNOWLEDGE THAT THE
FEES AGREED UPON BETWEEN CLIENT AND CPT ARE BASED IN
PART ON THESE LIMITATIONS, AND THAT THESE LIMITATIONS
WILL APPLY NOTWITHSTANDING ANY FAILURE OF ANY ESSENTIAL
PURPOSE OF ANY LIMITED REMEDY. THE FOREGOING LIMITATION
SHALL NOT APPLY TO A PARTY’S PAYMENT OBLIGATIONS UNDER
THE AGREEMENT.

b) Exclusion of Consequential Damages. NEITHER PARTY WILL BE
LIABLE FOR LOST PROFITS, LOST REVENUE, LOST BUSINESS
OPPORTUNITIES, LOSS OF DATA, INTERRUPTION OF BUSINESS, OR
ANY OTHER INDIRECT, SPECIAL, PUNITIVE, INCIDENTAL OR
CONSEQUENTIAL DAMAGES ARISING OUT OF OR RELATING TO THIS
AGREEMENT, REGARDLESS OF THE THEORY OF LIABILITY, EVEN IF
IT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

Communications. CPT may list Client’s name and logo alongside CPT’s other
clients on the CPT website and in marketing materials, unless and until Client
revokes such permission. CPT may also list the Case name and/or number, and
certain Qualified Settlement Fund information, on the CPT website and in
marketing materials, unless stated otherwise in the Settlement Agreement.
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15.

Miscellaneous Provisions.

a)

b)

)

)

e)

g)

h)

Governing Law; Jurisdiction. This Agreement will be governed by
and construed in accordance with the laws of the State of California

and the federal laws of the United States of America, without regard
to conflict of law principles. CPT and Client agree that any suit,
action or proceeding arising out of, or with respect to, this
Agreement or any judgment entered by any court in respect thereof
shall be brought exclusively in the state or federal courts of the
State of California located in the County of Orange, and each of CPT
and Client hereby irrevocably accepts the exclusive personal
jurisdiction and venue of those courts for the purpose of any suit,
action or proceeding.

Force Majeure. Neither party will be liable for any failure or delay
in its performance under this Agreement due to any cause beyond
its reasonable control, including without limitation acts of war, acts
of God, earthquake, flood, weather conditions, embargo, riot,
epidemic, acts of terrorism, acts or omissions of vendors or
suppliers, equipment failures, sabotage, labor shortage or dispute,
governmental act, failure of the Internet or other acts beyond such
party’s reasonable control, provided that the delayed party: (i)
gives the other party prompt notice of such cause; and (ii) uses
reasonable commercial efforts to correct promptly such failure or
delay in performance.

Counterparts. This Agreement may be executed in any number of
counterparts and electronically, each of which shall be an original
but all of which together shall constitute one and the same
instrument.

Entire Agreement. This Agreement contains the entire
understanding of the parties in respect of its subject matter and
supersedes all prior agreements and understandings (oral or
written) between the parties with respect to such subject matter.
The schedules and exhibits hereto constitute a part hereof as
though set forth in full herein.

Modifications. Any modification, amendment, or addendum to this
Agreement must be in writing and signed by both parties.

Assignment. Neither party may assign this Agreement or any of its
rights, obligations, or benefits hereunder, by operation of law or
otherwise, without the other party’s prior written consent;
provided, however, either party, without the consent of the other
party, may assign this Agreement to an Affiliate or to a successor
(whether direct or indirect, by operation of law, and/or by way of
purchase, merger, consolidation or otherwise) to all or
substantially all of the business or assets of such party, where the
responsibilities or obligations of the other party are not increased
by such assignment and the rights and remedies available to the
other party are not adversely affected by such assignment. Subject
to that restriction, this Agreement will be binding on, inure to the
benefit of, and be enforceable against the parties and their
respective successors and permitted assigns.

No Third-Party Beneficiaries. The representations, warranties, and
other terms contained herein are for the sole benefit of the parties
hereto and their respective successors and permitted assigns and
shall not be construed as conferring any rights on any other
persons.

Statistical Data. Without limiting the confidentiality rights and
Intellectual Property Rights protections set forth in this
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m)

n)

0)

p)

Agreement, CPT has the perpetual right to use aggregated,
anonymized, and statistical data (“Statistical Data”) derived from
the operation of the Software, and nothing herein shall be
construed as prohibiting CPT from utilizing the Statistical Data for
business and/or operating purposes, provided that CPT does not
share with any third-party Statistical Data which reveals the
identity of Client, Client’s Class Members, or Client’s Confidential
Information.

Export Controls. Client understands that the use of CPT’s Products
is subject to U.S. export controls and trade and economic sanctions
laws and agrees to comply with all such applicable laws and
regulations, including the Export Administration Regulations
maintained by the U.S. Department of Commerce and the trade and
economic sanctions maintained by the Treasury Department’s
Office of Foreign Assets Control.

Severability. If any provision of this Agreement is held by a court
or arbitrator of competent jurisdiction to be contrary to law, such
provision shall be changed by the court or by the arbitrator and
interpreted so as to best accomplish the objectives of the original
provision to the fullest extent allowed by law, and the remaining
provisions of this Agreement shall remain in full force and effect.

Notices. Any notice or communication required or permitted to be
given hereunder may be delivered by hand, deposited with an
overnight courier, sent by electronic delivery, or mailed by
registered or certified mail, return receipt requested and postage
prepaid to the address for the other party first written above or at
such other address as may hereafter be furnished in writing by
either party hereto to the other party. Such notice will be deemed
to have been given as of the date it is delivered, if by personal
delivery; the next business day, if deposited with an overnight
courier; upon receipt of confirmation of electronic delivery (if
followed up by such registered or certified mail); and five days after
being so mailed.

Independent Contractors. Client and CPT are independent
contractors, and nothing in this Agreement shall create any
partnership, joint venture, agency, franchise, sales representative
or employment relationship between Client and CPT. Each party
understands that it does not have authority to make or accept any
offers or make any representations on behalf of the other. Neither
party may make any statement that would contradict anything in
this section.

Subcontractors. CPT shall notify Client of its use of any
subcontractors to perform Client-specific Services. CPT shall be
responsible for its subcontractors’ performance of Services under
this Agreement.

Headings. The headings of the sections of this Agreement are for
convenience only, do not form a part hereof, and in no way limit,
define, describe, modify, interpret, or construe its meaning, scope
or intent.

Waiver. No failure or delay on the part of either party in exercising
any right, power or remedy under this Agreement shall operate as
a waiver, nor shall any single or partial exercise of any such right,
power or remedy preclude any other or further exercise or the
exercise of any other right, power, or remedy.

Survival. Sections of the Agreement intended by their nature and
content to survive termination of the Agreement shall so survive.
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ILYM | GROUP, Inc.

SETTLEMENT ADMINISTRATION EXPERTS

Case Name: Crumpler v. Westco Equities, Inc.

Thursday, July 21, 2022

Requesting Law Firm
Law Firm Contact
E-Mail Address

ILYM Contact

E-Mail Address
Contact Number

ESTIMATE FOR ADMINISTRATION SOLUTIONS
Opt-Out

ASSUMPTIONS
Total Number of Class Members

Estimated Percentage of Undeliverable Mail
NCOA

One-Page Notice Posted to ILYM Group Website
Certified Spanish Translations

The Spivak Law Firm
Stacy Sussman
stacy@spivaklaw.com

Sean Hartranft

Sean@ilymgroupclassaction.com

949.690.2564

CASE STARTUP

Initial Setup - Import and Formatting of Data* Hourly $150.00 2 $300.00
Programming of Class Database Hourly $175.00 2 $350.00
*ILYM assumes that data will be in a standard format. Client will be notified immediately if not in

standard format to correct data or ILYM can convert to standard format @ $150.00 per hour. Subtotal $650 00

Project Manager (Case notification and maintenance) Hourly $120.00 4 $480.00
Staff Hours for Processing Opt-Outs, Disputes &
Objections Hourly $70.00 1 $70.00
Staff Hours for Processing Returned Mailed Hourly $70.00 0 $0.00
Report Processing Hourly $70.00 3 $210.00
NCOA Per Piece $16.66 1 $16.66
Toll-Free Call Center Flat Fee $65.00 1 $65.00
ILYM Group Static Website, Includes Hosting Flat Fee $750.00 1 $750.00
Certified Spanish Translation Flat Fee $1,250.00 11 $1,250.00
Weekly Reports Flat Fee $750.00 1 Waived
Subtotal $2,841.66
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ILYM | GROUP, Inc.

SETTLEMENT ADMINISTRATION

NOTIFICATION/MAIILING

EXPERTS

DISTRIBUTION (Includes EIN, Bank Acct * /QSF Setup)

Fulfillment Notice, English & Spanish Per Piece $2.50 154 $385.00
USPS First Class Postage Per Piece $0.81 154 $124.74
Remails (Forward/Skip Trace Undeliverables) Per Piece $3.00 31 $92.40
Storage, Photocopies, Deliveries Flat Fee $300.00 1 $300.00

Subtotal $902.14

Distribution Setup & Management Hourly $150.00 3 $450.00
Account Reconciliation & Distribution Reporting Hourly $125.00 3 $375.00
Check, Print & Mail (Including W2/1099 Stub & Release) |Per Check $1.50 154 $231.00
USPS First Class Postage Per Piece $0.60 154 $92.40
Remails (Forward/Skip Trace Undeliverables) Per Piece $2.00 31 $61.60
Reminder Postcard, Includes Postage Per Piece $1.00 46 $46.20
Preparation of Taxes Hourly $120.00 10] $1,200.00
Annual Filing of Tax Return Per Year $1,500.00 11 $1,500.00
**Additional Bank fees may apply

Subtotal $3,956.20

CASE CONCLUSION

Data Manager Final Reporting Hourly $100.00 2 $200.00
Project Manager Final Reporting Hourly $120.00 2 $240.00
Process Unclaimed Funds to State Controller's Office Flat Fee $750.00 1 $750.00
Declaration Hourly $125.00 2 $250.00

Subtotal $1,440.00

Total Case Estimate:
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$9,790.00
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Terms and Conditions

All services to be provided by ILYM Group, Inc. (hereinafter, "ILYM") to Client shall be subject to the following terms and conditions:

Services: Subject to the terms hereof, ILYM agrees to provide the Client with Administration Services (hereinafter, "services") as specified in the Proposal
provided to Client to which these Terms and Conditions are attached. The estimate is in good faith and does not cover any applicable taxes and fees. The
estimate does not make provision for any services or class members/size not delineated in the request for proposal or stipulations. Such services do not in any
way constitute legal services or advice. ILYM is performing its services as an Independent Contractor and neither it nor its employees shall be deemed to be
employees of the Client.

Mailing and Data Conversion: ILYM'’s database administration assumes the Client will provide complete data that includes all information required to send
notifications and complete the administration process. Data must be provided in a complete, consistent, standardized electronic format. ILYM’s standard format
is Microsoft Excel, however, ILYM may accept other formats at its discretion. Further developments or enhancements to non-standardized data will be billed to
Client by ILYM on a time and materials basis, according to ILYM’s Standard Rates.

Charges for Services: Charges to the Client for services shall be on a time and materials basis at our prevailing rates, as the same may change from time to time.
Any fee estimates set forth in the proposal are estimates only, based on information provided by Client to ILYM. Actual fees charged by ILYM to Client may be
greater or less than such estimate, and Client shall be responsible for the payment of all such charges and expenses in accordance with Section 5 hereof.
Charges incurred related to resolving post distribution withholdings and related corrective files due to voids and re-issues of payments and related
correspondence with state and federal taxing authorities will not be charged to the Client to the extent that funds are received from the taxing authorities offset
these charges. ILYM may derive financial benefits from financial institutions in connection with the deposit and investment of settlement funds with such
institutions, including without limitation, discounts on eligible banking services and fees, and loans at favorable rates.

Indemnification: Client will indemnify and hold ILYM (and the officers, employees, affiliates and agents harmless against any Losses incurred by ILYM, arising out
of, in connection with, or related to (i) any breach of the terms by Client; (ii) the processing and handling of any payment by ILYM in accordance with Client’s
instructions, including without limitation, the imposition of any stop payment or void payment on any check or the wrongful dishonor of a check by ILYM
pursuant to Clients instructions.

Payment of Charges: ILYM reserves the right to request payment of postage charges and 50% of the final administration charges at the start of the case. ILYM
bills are due upon receipt unless otherwise negotiated and agreed to with the Client. In the event settlement terms provide that ILYM is to be paid out of the
Settlement Fund, ILYM will request that Counsel endeavor to make alternate payment arrangements for ILYM charges that are due at the onset of the case. The
entire remaining balance is due and payable at the time the Settlement Account is funded by, or no later than the time of disbursement. Decisions of the court
and actions of the parties, including disapproval or withdrawal of a settlement, do not affect the Client’s liability to ILYM for payment of services. Services are
not provided on a contingency fee basis.

Confidentiality: ILYM maintain reasonable and appropriate security measures and safeguards to protect the security and confidentiality of Client data provided
to ILYM by Client in connection herewith. Should ILYM ever be notified of any judicial order or other proceedings in which a third party seeks to obtain access to
the confidential data created by or for the Client, ILYM will promptly notify the Client, unless prohibited by applicable law. The Client shall have the option to (1)
provide legal representation at the Client's expense to avoid such access or (2) promptly reimburse ILYM for any of its costs, including attorneys’ fees,
reasonably incurred in avoiding, attempting to avoid or providing such access and not paid by the entity seeking the data. If ILYM is required, pursuant to a court
order, to produce documents, disclose data, or otherwise act in contravention of the obligations imposed by this Agreement, or otherwise, with respect to
maintaining the confidentiality, proprietary nature and secrecy of the produced documents or disclosed data, ILYM will not be liable for breach of said
obligation.

Data Rights: ILYM does not convey nor does the Client obtain any right in the programs, system data, or materials utilized or provided by ILYM in the ordinary
course of business in the performance of this Agreement.

Document Retention: Unless directed otherwise in writing by Client, ILYM will destroy undeliverable mail on the effective date of the settlement or the date
that the disposition of the case is no longer subject to appeal or review, whichever is later. ILYM will maintain claim forms and other correspondence for one
year after final distribution of funds or benefits, or until the date that the disposition of the case is no longer subject to appeal or review, whichever is later.
Limitation of damages: ILYM is not responsible to the Client for any special, consequential or incidental damages incurred by Client. Any liability of ILYM to the
Client shall not exceed the total amount billed to the Client for the particular services that give rise to any loss.

Termination: The services to be provided under this Agreement may be terminated, at will by the Client upon at least 30 calendar days' prior written notice to
ILYM. The Client's obligation to pay for services or projects in progress at the time of notice of withdrawal shall continue throughout that 30 day period. ILYM
may terminate this Agreement (i) with 10 calendar days' prior written notice, if the Client is not current in payment of charges or (ii) in any event, upon at least 3
months' prior written notice to the Client.

Notice: Any notice required or permitted hereunder shall be in writing and shall be delivered personally, or sent by registered mail, postage prepaid, or
overnight courier service to the responsible officer or principal of ILYM or the Client, as applicable, and shall be deemed given when so delivered personally, or,
if mailed, five days after the date of deposit in United States mail, or, if sent by courier, one business day after delivery to such courier service.

Force Majeure: To the extent performance by ILYM of any of its obligations hereunder is substantially prevented by reason of any act of God or by reason of any
other matter beyond ILYM’s reasonable control, then such performance shall be excused and this Agreement, at ILYM’s option, be deemed suspended during
the continuation of such condition and for a reasonable time thereafter.

Waiver of Rights: No failure or delay on the part of a party in exercising any right hereunder will operate as a waiver of, or impair, any such right. No single or
partial exercise of any such right will preclude any other or further exercise thereof or the exercise of any other right. No waiver of any such right will be
effective unless given in a signed writing.

Jurisdiction: The parties hereto submit to the jurisdiction of the Court of the applicable case for purposes of any suit, action or proceeding to enforce any
provision of, or based on any right arising out of, this Agreement. The parties hereto hereby waive any objection to the laying of venue of any such suit, action
or proceeding in the Court.

Entire Agreement: These terms and conditions and the proposal embody the entire agreement between the parties with respect to the subject matter hereof,
and cancels and supersedes all prior negotiations, representations, and agreements related thereto, either written or oral, except to the extent they are
expressly incorporated herein. No changes in, additions to, or waivers of, the terms and conditions set forth herein will be binding upon any party, unless
approved in writing by such party's authorized representative.
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