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DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION SETTLEMENT  

DANIEL F. GAINES, ESQ. SBN 251488  
daniel@gaineslawfirm.com  
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com  
GAINES & GAINES, APLC  
4550 East Thousand Oaks Blvd., Suite 100  
Westlake Village, CA 93162  
Telephone: (818) 703-8985  
Facsimile: (818) 703-8984 

JAKE D. FINKEL, ESQ. SBN 293954 
jake@finkelfirm.com 
THE FINKEL FIRM 
3470 Wilshire Blvd, Suite 830 
Los Angeles, CA 90010 
Telephone: (213) 787-7411 
Facsimile: (323) 916-0521 

Attorneys for Plaintiff Ricardo Pantoja 
and Proposed Class Counsel 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES – SPRING STREET COURTHOUSE 

RICARDO PANTOJA, on behalf of 
himself and all others similarly situated; 

Plaintiff, 

v. 

SOUTH BAY SAFETY, INC., a 
California Corporation; ACME 
FURNITURE INDUSTRY, INC., a 
California Corporation, and DOES 1 
through 50 inclusive, 

Defendants. 

CASE NO: 21STCV38848 

Assigned to the Hon. Carolyn B. Kuhl, Dept. SS12 

CLASS ACTION 

DECLARATION OF DANIEL F. GAINES IN 
SUPPORT OF UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS 
ACTION SETTLEMENT  

DATE:  July 23, 2024 
TIME:   10:30 a.m. 
DEPT.:  SSC-12 

Action Filed: October 21, 2021 
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I, DANIEL F. GAINES, hereby declare and state as follows: 

1. I am an attorney duly admitted to the practice of law in the State of California.  I 

am a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Ricardo Pantoja (“Plaintiff”) 

and proposed Class Counsel in this action.  I have personal knowledge of the facts set forth 

herein and if called as a witness to testify to them, I could and would do so competently. 

Education and Experience: 

2. I obtained my BS degree from the University California at Berkeley in 2003.  I 

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law.  At Virginia, I 

was a member of the editorial board of the Virginia Tax Review.  I was also the recipient of the 

Lacy Armour Scholarship, awarded to recognize academic excellence.  At Virginia, I focused 

my studies on tax and real estate.  I earned my JD and became a member of the California Bar in 

2007. 

4. Since becoming a member of the Bar, and until his retirement, I practiced law with 

my partner/father, Kenneth, at Gaines & Gaines, APLC.  Our current practice specializes in 

litigation, with an emphasis in employment disputes like this one.  Over 90% of our practice is 

devoted to complex employment litigation. 

5. My firm has represented employees in complex employment matters such as this 

one, with an emphasis in wage and hour issues.  I have participated in and have been certified as 

class counsel in dozens of class action matters since my admission to the Bar.  A partial list of 

the cases in which I have been appointed as class counsel is attached hereto as Exhibit A.   

Factual and Procedural Background: 

6. On October 21, 2021, Plaintiff commenced this Action by filing a Complaint 

alleging causes of action against Defendants for: (1) Failure to Pay Minimum Wage and 

Overtime Wages; (2) Failure to Provide Meal Periods; (3) Failure to Provide Rest Periods; (4) 

Failure to Provide Accurate Wage Statements; (5) Failure to Pay Wages Upon Ending 

Employment; and (6) Unfair Competition (Business and Professions Code § 17200 et seq.  On 

April 11, 2023, Plaintiff filed a First Amended Complaint alleging causes of action against 
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Defendants for: (1) Failure to Pay Minimum Wage and Overtime Wages; (2) Failure to Provide 

Meal Periods; (3) Failure to Provide Rest Periods; (4) Failure to Provide Accurate Wage 

Statements; (5) Failure to Pay Wages Upon Ending Employment; (6) Unfair Competition 

(Business and Professions Code § 17200 et seq.); and (7) Civil Penalties Pursuant to Labor Code 

§ 2698 et seq. for Violations of Labor Code §§ 201-202, 226(a), 226.7, 510, 512, 1174, 1174.5, 

and 1194 and Pursuant to Labor Code § 2699(a) for Violations of Labor Code §§ 226.3 and 558. 

The First Amended Complaint is the operative complaint in the Action (the “Operative 

Complaint”).   

7. Defendants deny the allegations in the Operative Complaint, deny any failure to 

comply with the laws identified in in the Operative Complaint and deny any and all liability for 

the causes of action alleged.   

8. Pursuant to Labor Code section 2699.3, subdivision (a), Plaintiff gave timely 

written notice to Defendants and the LWDA by sending the PAGA Notice prior to asserting a 

PAGA claim.  A true and correct copy of the PAGA Notice is attached hereto as Exhibit D. 

Investigation and Settlement Discussions 

9. Recognizing that this was a resolvable case, the Parties agreed to exchange 

informal discovery in which Plaintiff was provided with, among other things: (1) class data 

points to permit pertinent calculation of workweeks, pay periods, number of shifts, and 

employee numbers within the Class Period and PAGA Period; (2) sufficient information to 

determine the average hourly rate for Settlement Class Members working during the Class 

Period and PAGA Period; and (3) a sampling of time and payroll records from the Class Period 

and PAGA Period.   

10. After preparing damage analyses and assessing the claims of Plaintiff, the Class 

Members, and the Aggrieved Employees, the Parties participated in two mediations before the 

Hon. David I. Brown (Ret.), a well-regarded mediator experienced in mediating complex labor 

and employment matters.  By the conclusion of the second session, they reached a resolution of 

the claims alleged.   
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11. The Parties thereafter jointly prepared the Class Action and PAGA Settlement 

Agreement and Class Notice (“Settlement”).  The Parties utilized the Court’s Model Settlement 

as a form.  A true and correct copy of the Settlement is attached hereto as Exhibit B.  A redlined 

version of the Settlement showing all modifications from the Model Settlement is attached as 

Exhibit C.   

12. My colleagues and I have conducted a significant investigation of the law and facts 

relating to the claims asserted in the Action, and we have concluded that that the Settlement is 

fair, reasonable, adequate, and in the best interests of the Settlement Class, taking into account 

the expense and time necessary to litigate the Action through trial and any appeals, the risks and 

costs of further litigation of the Action, the risk of an adverse outcome, the uncertainties of 

complex litigation, the information learned through informal discovery regarding Plaintiff’s 

allegations, and the substantial benefits to be received by the Settlement Class Members.   

13. Defendants have concluded that, because of the substantial expense of defending 

against the Action, the length of time necessary to resolve the issues presented herein, the 

inconvenience involved, and the concomitant disruption to their business operations, it is in their 

best interest to accept the terms of this Agreement.  Defendants deny each of the allegations and 

claims asserted against them in the Action and the PAGA Notice.  However, Defendants 

nevertheless desire to settle the Action for the purpose of avoiding the burden, expense and 

uncertainty of continuing litigation and for the purpose of putting to rest the controversies 

engendered by the Action.   

14. Discussions between counsel for the Parties, informal discovery, as well as the 

investigation and evaluation of the claims of Plaintiff by the Parties, have permitted all parties to 

assess the relative merits of the claims and the defenses to those claims.  The Parties agree that 

the above-described investigation and evaluation, as well as the information exchanged during 

settlement negotiations and mediation, are more than sufficient to assess the merits of the 

respective Parties’ positions and to compromise the issues on a fair and equitable basis.   

15. Based on our independent investigations and evaluations, my colleagues and I are 

of the opinion that the consideration and terms of the Settlement as set forth below, considering 
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the representative and class claims, and the risk of loss, is fair, reasonable, and adequate in light 

of all known facts and circumstances, and is in the best interests of the Class.  My colleagues and 

I are also of the opinion that the total consideration and payment set forth in this Settlement is 

adequate in light of the uncertainties surrounding the risk of further litigation, and the possible 

defenses and offset claims that Defendants have asserted and could assert.   

Settlement Notice Process: 

16. The Parties have agreed that Phoenix Settlement Administrators (“Phoenix”), an 

experienced and competent settlement administration company, will administer the settlement.  

Phoenix’s credentials are discussed in the concurrently-filed Declaration of Jodey Lawrence.  

Phoenix’s bid for administration services is also attached to the Lawrence Declaration.  

17. A true and correct copy of the proposed Notice of Pendency of Class Action, 

Proposed Settlement and Hearing Date for Court Approval is attached hereto as Exhibit B-A, 

with a redlined version showing all changes from the Model Notice attached hereto as Exhibit 

C-A.   

Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued 

Litigation: 

18. Plaintiff alleges that Defendants failed to pay him and other South Bay employees 

staffed to work at Acme all minimum and overtime wages earned during the course of 

employment, in violation of Labor Code §§ 510, 558 and 1194, when it rounded down the hours 

reflected on Plaintiff’s and employees’ time records to pay fewer hours than were actually 

worked. On a weekly basis, this rounding practice deprived Plaintiff and other employees of 

significant hours worked and wages due.  Defendants’ time records are rounded; the rounding is 

not fair and neutral and resulted, over a period of time, in the failure to compensate Class 

Members properly for all the time they actually worked.  Here, Defendants utilized a quarter 

hour rounding system, which is impermissible pursuant to Camp.  Plaintiff’s expert determined 

$59,669 in unpaid wages for unlawful rounding and PAGA civil penalty liability totaling 

$478,900.   
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19. Defendants allegedly failed to permit or authorize Plaintiff and Class Members to 

take timely 30-minute meal periods for shifts greater than 5 hours in length, in violation of Labor 

Code §§ 226.7, 512, 558 and IWC Wage Order 7-2001. Labor Code § 512 provides that 

employers (like Defendants) may not employ an employee for a work period of more than 5 

hours without providing a 30-minute meal period starting no later than the end of the fifth hour.  

Defendants are alleged to have failed to schedule Plaintiff and similarly situated persons in an 

overlapping manner so as to reasonably ensure that Plaintiff and Class Members could take 

and/or receive timely, uninterrupted, and duty-free meal periods. As a result, Plaintiff and Class 

Members were often forced to forego a timely uninterrupted meal period and/or work during 

their meal period.  There were simply not enough employees staffed at any given time to allow 

Class Members to take their entitled meal periods.  Defendants did not produce any written meal 

(or rest) period policies and it appears that no such policies exist.  However, the data analysis 

speaks for itself.  Plaintiff’s expert calculated a 52.3% meal period violation rate during the 

Class Period, totaling 94,199 unique meal period violations. As for PAGA penalties, 83.4% of 

all pay periods exhibited some form of meal period violation.  This yields $1,224,582 in 

damages and $843,100 in PAGA civil penalty liability.   

20. Defendants also allegedly failed to pay premium wages to Plaintiff and non-

exempt employees who were denied rest periods, in violation of Labor Code § 226.7 and IWC 

Wage Order No. 7-2001. Plaintiff and non-exempt employees were routinely unable to take a 

10-minute rest period for every four (4) hours of work or major fraction thereof, but were not 

paid correct premium wages of one hour’s pay for each missed rest period.  Defendants failed 

and/or refused to implement a relief system by which Plaintiff and Class Members could receive 

duty-free rest breaks.  Furthermore, due to Defendants’ insufficient relief system, even if 

Plaintiff and Class Members did receive their rest breaks, they would typically be late. As with 

meal periods, there was simply not enough staffing to allow all Class Members to take their rest 

periods.  Plaintiff’s expert determined $2,335,527 in damages based on a 100% violation rate 

and $1,010,500 in PAGA civil penalty liability.   
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21. Defendants also allegedly failed to provide Plaintiff and Class Members with wage 

statements that fully and accurately itemized the requirements set forth in Labor Code §§ 226(a) 

and 226.3.  Plaintiff and Class Members were not paid all due, as set forth above. As such, the 

wage statements provided by Defendants derivatively failed to accurately state all gross wages 

earned, in violation of Labor Code §§ 226(a)(1), total hours worked, in violation of Labor Code 

§§ 226(a)(2) and 226.3, net wages earned, in violation of Labor Code §§ 226(a)(5) and 226.3, 

and all applicable hourly rates in effect during the pay period and the corresponding number of 

hours worked, in violation of Labor Code §§ 226(a)(9) and 226.3.  Furthermore, as a result of 

Defendants’ rounding practice, Defendants allegedly willfully and intentionally failed to make 

and/or keep records which accurately reflect the hours worked by Plaintiff and Class Members.  

As such, the wage statements issued to Plaintiff and other employees failed to set forth the 

correct total hours worked, in violation of Labor Code § 226(a)(2) and 226.3.  This yields 

$978,550 in statutory damages and $1,010,500 in PAGA civil penalties.   

22. Defendants also allegedly failed to pay Plaintiff and certain Class Members all 

wages due upon separation of employment, in violation of Labor Code §§ 201-203. Defendants 

failed to pay Plaintiff and certain Class Members all wages due during the course of 

employment, as discussed above, and these wages remained due and owing upon separation of 

employment.  This yields $2,281,413 in waiting time penalties and $54,900 in PAGA civil 

penalties.   

23. Defendants strongly contend that their policies and practices do not violate any 

laws.  They contend that they provided all required wages in a timely manner.   

24. When the costs and risks of non-certification and loss on the merits are considered, 

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.  

There are numerous risks to further litigation, including multiple defenses asserted by 

Defendants.  For example, Defendants contend that a class will not be certified because the 

claims asserted by Plaintiff vary significantly among the class, defeating commonality and 

typicality.  They contend that Plaintiff’s claims are not typical of other Class members.  They 

argue that Class Members waived any meal or rest breaks which otherwise did not comply with 
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the law.  They strongly argue that Plaintiff’s derivative claims for deficient wage statements and 

late pay at separation of employment are subject to defenses for willfulness and good faith, 

which they will successfully assert here, especially considering brand new California Supreme 

Court case law.  They believe that their time rounding policies and practices complied with 

California law at all times, and that even if they did not, the Camp ruling will be resolved in their 

favor or not be retroactive.  Defendants are firm in their conviction and position that they are not 

liable for any violations of the Labor Code alleged by Plaintiff, and the compromised settlement 

here is a fair resolution to highly disputed claims.     

25. The settlement for each participating Class Member is fair, reasonable and 

adequate, given the inherent risk of litigation, the risk relative to class certification and the costs 

of pursuing such litigation.  The settlement shall finally resolve all claims of the Class Members 

as alleged in the Action.   

Class Certification Requirements: 

26. To date, no class has been certified.  The Stipulation of Settlement contains a 

provision pursuant to which we stipulate to the Court’s provisional certification of the 

approximately 621-member Settlement Class, but do so for purposes of this settlement only. 

27. In this case, the Class Members are identifiable from Defendants’ records.  

Further, the settlement class is sufficiently numerous to warrant certification.  According to 

Defendants’ records, the Class is comprised of approximately 621 individuals.   

28. The Class Members’ claims all stem from a common source: all Class Members 

allege that Defendants violated the same Labor Code and Wage Order provisions in connection 

with their employment by for Defendants.  The same Labor Code and Wage Order violations are 

alleged on behalf of all persons encompassed in the settlement class, including: (a) all claims for 

failure to pay minimum wage and overtime wages; (b) all claims for failure to provide compliant 

meal and rest periods and associated premium pay; (c) all claims for the failure to timely pay 

wages upon termination; (d) all claims for non-compliant wage statements; and (e) all claims 

asserted through California Business & Professions Code § 17200 et seq. arising out of the 

Labor Code violations referenced in the Complaint.  All members of the Settlement Class seek 
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the same legal remedies under the same state laws, all related to their employment under uniform 

policies and practices.  Under these circumstances, the commonality requirement is satisfied for 

purposes of certifying the settlement class for settlement. 

29. In this case, the named Plaintiff and proposed Class Representative Ricardo 

Pantoja is a former non-exempt employee of Defendant South Bay, placed to work at Defendant 

Acme, whom, Plaintiff alleges, was not paid all wages due; was not provided with proper 

uninterrupted (off-the-clock and free of all duties) 30-minute meal periods for every shift he 

worked which exceeded five hours in duration; was not provided with 10-minute rest breaks as 

required by California law; was not provided with compliant itemized employee wage 

statements; and was not paid all wages due at termination.  Plaintiff alleges the same claims as 

those that the members of the Settlement Class would reasonably be expected to bring based on 

the course of conduct alleged herein.   

30. Plaintiff has also demonstrated that he will aggressively and competently assert the 

interests of the proposed Settlement Class; he has taken an active role in this litigation and has 

no apparent conflicts with other class members.  Plaintiff participated actively in the litigation. 

Settlement of Claims Pursuant to Labor Code § 2699 et seq. (PAGA) 

31. Concurrently with the filing of this Motion, my office is transmitting the 

Settlement Agreement (and these approval documents) to the LWDA, in compliance with Labor 

Code § 2699(l)(2).  

Fee Sharing Among Class Counsel 

32. Gaines & Gaines and The Finkel Firm have entered into a written fee sharing 

agreement, agreed to and executed by Plaintiff, whereby attorneys’ fees awarded to them will be 

shared 50% to Gaines & Gaines and 50% to The Finkel Firm. 
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 I declare, under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct.  Executed this 13th day of May, 2024 at Westlake Village, 

California. 

 

 
      __________________________ 
      DANIEL F. GAINES
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