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Judicial Review
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Petition Re: Arbitration Award (11)

Writ of Mandate (02)
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Enforcement of Judgment
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Miscellaneous Civil Complaint
RICO (27)
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above) (42)
Declaratory Relief Only
Injunctive Relief Only (non-
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Alexandra K. Piazza (SBA 341678)
BERGER MONTAGUE PC

401 B Street, Suite 2000

San Diego, CA 92101

Tel: (619) 489-0300

Fax: (215) 875-4620
apiazza@bm.net

[additional counsel listed on signature page]

Attorneys for Plaintiff ANTHONY LACK
and Aggrieved Employees

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SANTA CLARA

ANTHONY LACK, on behalf of himself and :

all other similarly situated aggrieved
employees in the State of California,

Plaintiff,

V.

TESLA ENERGY OPERATIONS, INC., and

TESLA, INC,,

Defendants.

E-FILED

3/2/2022 3:17 PM
Clerk of Court
Superior Court of CA,
County of Santa Clara
22CV394850
Reviewed By: R. Walke

22CV394
Case No.: CV394850

REPRESENTATIVE ACTION
COMPLAINT FOR:

1. Violations of the Private Attorney

General Act (Cal. Labor Code § 2698,
et seq.)

DEMAND FOR JURY TRIAL

PAGA REPRESENTATIVE ACTION COMPLAINT
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Plaintiff Anthony Lack (“Plaintiff”), through his undersigned counsel, individually, and on
behalf of all other similarly situated aggrieved employees, brings this Representative Action
Complaint (“Complaint”) against Defendants Tesla Energy Operations, Inc. and Tesla, Inc
(collectively, “Tesla” or “Defendants”), pursuant to the Private Attorneys General Act of 2004
California Labor Code section 2698, et seq. (“PAGA). The following allegations are based on
personal knowledge as to Plaintiff’s own conduct and are made on information and belief as to thg
acts of others.

INTRODUCTION

1. Defendants Tesla, Inc., and its subsidiary, Tesla Energy Operations, Inc. (together
“Tesla” or “Defendants™), are in the business of developing, manufacturing, and selling clean
energy solutions, such as electric cars and solar energy panels and powerwalls. Tesla relies on
hundreds of workers employed across the state of California and throughout the United States td
execute the vital function of installing solar energy systems onto the homes of Tesla’s clients. Thesg
employees’ duties include, without limitation: installing Tesla’s solar roof products onto clients]
homes; commuting to and between clients’ homes; transporting equipment and material for roofing
projects in their personal vehicles; pulling inventory; safely handling power tools and ladders
attending weekly team meetings; and completing mandatory training sessions on Tesla’s products
and installation best practices.

2. This case is about Tesla’s failure to comply with applicable wage and hour laws and
to provide non-exempt employees with proper compensation for all hours worked, including
overtime. As described in further detail below, Tesla and its representatives unlawfully instructed
and encouraged non-exempt employees to refrain from recording all the time they spent working
including, without limitation, time spent completing mandatory trainings and time spent performing
pre-shift work. The time that Plaintiff and other aggrieved employees spent completing these work
related duties was compensable. By failing to pay for this time worked, Tesla has violated
applicable state law.

3. More specifically, these non-exempt employees were not: 1) paid for all hours

2
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actually worked; 2) paid for all overtime hours actually worked; and 3) provided with accurate wage
statements, including all hours actually worked.

4, California Labor Code 8§ 2698, et seq., grants California employees the right tg
bring a civil action for violation of any provision of the Labor Code on behalf of themselves and
other current or former employees to recover civil penalties. In passing PAGA, the Californig
Legislature “declared that adequate financing of labor law enforcement was necessary to achievd
maximum compliance with state labor laws, that staffing levels for labor law enforcement agencies
had declined and were unlikely to keep pace with future growth of the labor market, and that if
was therefore in the public interest to allow aggrieved employees, acting as private attorneyq
general, to recover civil penalties for Labor Code violations.” Arias v. Super. Ct., 46 Cal. 4th 969
980 (2009).

5. PAGA permits aggrieved employees to collect the civil penalties authorized by law
and normally collectible by the Labor and Workforce Development Agency (“LWDA”) or any of
its departments or divisions. See Cal. Lab. Code § 2699(a). However, because the action is brought
on behalf of the state, 75% of the fees collected are distributed to the LWDA for the enforcement
of labor laws and for the education of employers and employees. The remaining 25% is shared
between the aggrieved employees. See Cal. Lab. Code § 2699(i).

6. PAGA provides that any civil penalty assessed and collected by the LWDA for
violations of applicable provisions of the California Labor Code may, as an alternative, be
recovered through a civil action brought by an aggrieved employee on behalf of himself and other
current or former employees pursuant to procedures outlined in California Labor Code § 2699.3.

7. California Labor Code 8§ 2699.3 governs PAGA actions for civil penalties arising
from violations of California Labor Code 8§ 201-203, 226, 510, 1174, 1182.11, 1194, 1197, and
1198, which provisions require employers to: pay employees for all hours worked; to pay
employees no less than one-and-one-half times their regular rate of pay for all hours worked over
eight in a work day or over forty in a work week; to provide employees with timely, accurate

itemized wage statements; and to pay all outstanding wages immediately when an employee quitg
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or is discharged.

8. Pursuant to Labor Code § 2699.3(a)(1)(A), before commencing a civil action, an
aggrieved employee must first give notice by online filing with the LWDA and by certified mail
to the employer of the alleged violations, including the facts and theories supporting the
allegations. If the LWDA fails to investigate the alleged violations within sixty-five calendar days
of the date of the notice, then the aggrieved employee may file a civil action to seek penalties.

9. On November 3, 2021, Plaintiff provided written notice of these alleged violations
including the facts and theories supporting his allegations, to the LWDA via online submission
with a certified copy mailed to Defendants. More than sixty-five (65) calendar days have passed
since the date that the notice was provided to the LWDA and Defendants. Accordingly, Plaintiff
has satisfied the administrative prerequisites under California Labor Code § 2699.3(a) to recovel
civil penalties against Defendants for violations of California Labor Code 8§ 201-203, 226, 510
1174,1182.11, 1194, 1197, 1198.

JURISDICTION AND VENUE

10. Venue is proper in the Superior Court of California, County of Santa Clara becausq
Defendants are subject to personal jurisdiction in this District.

11. Tesla is subject to personal jurisdiction before this Court because it has purposefully
availed itself of the privileges of conducting activities throughout the State of California and
established minimum contacts sufficient to confer jurisdiction. Tesla transacts business in
California, advertises in California, and markets to California consumers. The violations of the law
forming the basis of this lawsuit occurred in California. Further, Tesla employs California residents
Therefore, the assumption of jurisdiction over Tesla will not offend traditional notions of fair play
and substantial justice and is consistent with the constitutional requirements of due process. Teslg
also had and continues to have continuous and systematic contacts with the State of Californig

sufficient to establish general jurisdiction over it.

4

PAGA REPRESENTATIVE ACTION COMPLAINT




© 00 ~N oo o B~ o w NP

[ N T T N T N R N N T N T N S S T = S e S R S I T
o N oo o B~ W N PP O © 00 N oo o hd O wN -~ O

PARTIES

12. Plaintiff Anthony Lack is a citizen of California and resides in Rohnert Park
California. Plaintiff has worked for Defendants as a Solar Roofer in Petaluma, California from
approximately February 2021 and through the current date. Plaintiff is a non-exempt employee and
is compensated on an hourly basis.

13. Plaintiff is an “Aggrieved Employee” within the meaning of Labor Code section
2699(c) because he is employed by Defendants and suffered one or more of the violations
committed by Defendants.

14, The Aggrieved Employees are current or former non-exempt employees of
Defendant Tesla, including Solar Roofers and other similar roles, who were paid on an hourly basig
in California during the applicable limitations period.

15. Defendant Tesla Energy Operations, Inc, is a California corporation and ig
headquartered at its corporate office at 3500 Deer Creek Road, Palo Alto, California 94304. At al
times relevant, Defendant Tesla Energy Operations, Inc, has been engaged in the business of
providing solar power energy services, including the installation of solar panels, solar roofs, and
solar powerwalls.

16. Defendant Tesla, Inc, is a California corporation and is headquartered at its corporatsg
office at 3500 Deer Creek Road, Palo Alto, California 94304. At all times relevant, Defendant Tesla
Inc, has been engaged in the business of manufacturing and selling electric vehicles, solar energy
systems, and energy storage products.

17. The unlawful acts alleged in this Complaint were committed by Defendants and/of
Defendants’ officers, agents, employees, or representatives, while actively engaged in the
management of Defendants’ businesses or affairs and with the authorization of the Defendants.

18. Defendants’ wrongful conduct, as herein alleged, occurred in the County of Santg
Clara and in various counties throughout the State of California.

19. Plaintiff believes, and thereon alleges, that Defendants are, and at all relevant times

were, authorized to do business and did business in the State of California, and were Plaintiff’s

5
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and aggrieved employees’ “employers” as defined in and subject to the California Labor Code and
Industrial Welfare Commission Wage Orders.

20. Plaintiff and all other aggrieved employees are, and at all relevant times were
employees of each Defendant within the meanings set forth in the California Labor Code and
applicable Industrial Welfare Commission Wage Order.

FACTS

21. Plaintiff was hired on or around February 15, 2021, and he has since worked as an
hourly-paid, non-exempt Solar Roofer for Tesla out of one of its California warehouses.

22. Plaintiff works out of Tesla’s warehouse located at 1362 McDowell Blvd
Petaluma, California.

23.  As an hourly-paid, non-exempt Solar Roofer, Plaintiff’s job duties includg
installing Tesla’s solar roof products onto clients’ homes, commuting to and between clients]
homes, transporting equipment and material for roofing projects in his personal vehicle, pulling
inventory, safely handling power tools and ladders, attending weekly team meetings, and
completing mandatory trainings on Tesla’s products and installation best practices.

24. At the start of each workday, Plaintiff and other aggrieved employees regularly
commute from their homes to their first assigned jobsite using their personal vehicles.

25. During these commutes, Plaintiff and other aggrieved employees would sometimes
engage in work-related phone discussions with their supervisors and managers regarding the duties
and expectations set forth for the workday ahead.

26. Defendant Tesla’s policies and practices require that Plaintiff and other aggrieved
employees wait to clock-in until the time that they and their crew leader have arrived at the first
jobsite; thus, the foregoing pre-shift phone briefings, along with any work performed prior to thaf
time, are held while Plaintiff Lack and other aggrieved employees are off-the-clock.

27. The time that Plaintiff and other aggrieved employees are expected to and do spend
engaging in work-related phone calls and completing other work-related tasks prior to arriving af

their designated jobsites is compensable and should be recorded. However, Defendants’ policieq

6
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and practices of instructing employees to refrain from clocking-in during their commutes causes
this work performed to be unrecorded and uncompensated.

28. Plaintiff is regularly scheduled to arrive to his first jobsite on or around 7:30 A.M
or 8:00 A.M. Plaintiff observed that other aggrieved employees are scheduled to and do work
similar schedules.

29. Despite arriving to his assigned jobsite at his scheduled time, Plaintiff is instructed
by his manager, Chris Jordan, to wait to clock-in until the crew leader has arrived onsite. Plaintiff
observed that other aggrieved employees are subject to the same policies and practices.

30. Upon information and belief, Plaintiff was regularly instructed and encouraged td
refrain from clocking-in until the time that his crew leader arrived onsite, regardless of whether hg
began performing work-related tasks prior to that time.

31. Plaintiff observed that other aggrieved employees were also subject to the same
policies and practices. Defendants are not only aware of and permit this practice, but the work
schedules and conditions imposed by Defendants effectively require this practice.

32. Furthermore, Tesla requires that Plaintiff and other aggrieved employees utilizg
their personal devices to remotely complete virtual trainings that are issued by Tesla on a weekly
basis. On average, Plaintiff would sometimes spend around twenty (20) additional minutes pef
week completing these trainings while off-the-clock.

33. Plaintiff was dissuaded from clocking-in to complete these trainings by his
manager, Chris Jordan. More specifically, Plaintiff’s manager has maintained that recording thig
time is not relevant nor necessary, so long as the assigned trainings are completed. Plaintiff
observed that other aggrieved employees were instructed in a similar manner.

34.  Asaresult of these practices, Tesla has failed to maintain accurate and compliant
wage records of all hours that Plaintiff and other aggrieved employees have worked, including
time spent completing mandatory weekly trainings.

35. Upon information and belief, all of the work-related activities that Plaintiff and

other aggrieved employees are and/or were required to and do perform often takes eight (8) of
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more hours per day to complete.

36. Plaintiff is regularly scheduled to work, and indeed does work, forty (40) or morg
hours per week. Plaintiff observed that other aggrieved employees are scheduled to work, and
indeed work, similar schedules.

37. Plaintiff is regularly scheduled to work, and indeed does work, five (5) or more
days per week. Plaintiff observed that other aggrieved employees are scheduled to work, and
indeed work, similar schedules.

38. On workdays in which Plaintiff and other aggrieved employees worked over eight
(8) hours, the aforementioned off-the-clock work resulted in time which Plaintiff and other
aggrieved were not compensated at their overtime rate of pay.

39. On workweeks in which Plaintiff and other aggrieved employees worked over forty
(40) hours, the aforementioned off-the-clock work resulted in time in which Plaintiff and other
aggrieved employees were not compensated at their overtime rate of pay.

40. Defendants were aware that Plaintiff and other aggrieved employees worked ovef
eight (8) hours per day and more than forty (40) hours per week.

41. Defendants did not compensate Plaintiff and other aggrieved employees for al
hours worked, including overtime premiums for hours worked in excess of eight (8) in a day.

42. Defendants did not compensate Plaintiff and other aggrieved employees for al
hours worked, including overtime premiums for hours worked in excess of forty (40) in a week.

43. Defendants did not accurately record and track all of the hours worked by Plaintiff
and other aggrieved employees. Therefore, Defendants failed to compensate Plaintiff and other
aggrieved employees at one and one-half (1 %2) times the regular rate of pay for hours worked over
forty (40) hours in a workweek and over eight (8) in a workday.

44, Even though California law requires overtime premium compensation for hourg
worked over eight (8) in a day and over forty (40) per week, Defendants instructed and encouraged
the aggrieved employees to refrain from recording all the hours they spent working and, thus

denied them of compensation for all hours worked, including overtime.
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45.  Defendants knew, or absent their own recklessness should have known, that al
work performed by the aggrieved employees is compensable and should have been recorded.

46. Defendants knew, or absent their own recklessness should have known that thg
aggrieved employees were entitled to such overtime premiums.

47. Defendants failed to pay Plaintiff and other aggrieved employees for all hours
worked, including overtime, as required by law.

48. Defendants have not made good faith efforts to comply with applicable state law.

49. By failing to pay all the compensation owed to Plaintiff and other non-exempf
employees, Defendants acted willfully and with reckless disregard of clearly applicable state law

50. The primary job duties of Plaintiff and the aggrieved employees do not fall undef
any exemptions under applicable state law.

51. Plaintiff is representative of the aggrieved employees and is acting on behalf of
their interests, as well as Plaintiff’s own interests, in bringing this action.

52. Plaintiff will fairly and adequately represent and protect the interests of the
aggrieved employees. Plaintiff has retained counsel competent and experiences in employment
and wage and hour class action and collective action litigation.

53. The similarly situated aggrieved employees are known to Tesla, are readily
identifiable, and may be located through Tesla’s records.

FIRST CAUSE OF ACTION

Penalties Pursuant to 8 2699(a) of the Private Attorneys General Act
(By Plaintiff on Behalf of All Aggrieved Employees Against All Defendants)
54. Plaintiff re-alleges and incorporates the foregoing paragraphs as though fully set
forth herein.
55. California Labor Code 8§ 2699(a) provides:
Notwithstanding any other provision of law, any provision of this code that
provides for a civil penalty to be assessed and collected by the Labor and

Workforce Development Agency or any of its departments, divisions,
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56.

57.

commissions, boards, agencies or employees, for a violation of this code,
may, as an alternative, be recovered through a civil action brought by an
aggrieved employee on behalf of himself or herself and other current or
former employees.

California Labor Code § 203 provides, in relevant part:

If an employer willfully fails to pay, without abatement or reduction, in
accordance with Sections 201, 201.5, 202, and 205.5, any wages of an
employee who is discharged or who quits, the wages of the employee shall
continue as a penalty from the due date thereof at the same rate until paid
or until an action therefore is commenced; but the wages shall not continue
for more than 30 days.

California Labor Code § 226(a) provides:

Every employer shall, semimonthly or at the time of each payment of
wages, furnish each of his or her employees, either as a detachable part of
the check, draft, or voucher paying the employee's wages, or separately
when wages are paid by personal check or cash, an accurate itemized
statement in writing showing (1) gross wages earned, (2) total hours worked
by the employee, except for any employee whose compensation is solely
based on a salary and who is exempt from payment of overtime under
subdivision (a) of Section 515 or any applicable order of the Industrial
Welfare Commission, (3) the number of piece-rate units earned and any
applicable piece rate if the employee is paid on a piece-rate basis, (4) all
deductions, provided that all deductions made on written orders of the
employee may be aggregated and shown as one item, (5) net wages earned,
(6) the inclusive dates of the period for which the employee is paid, (7) the
name of the employee and his or her social security number, (8) the name

and address of the legal entity that is the employer, and (9) all applicable
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58.

59.

hourly rates in effect during the pay period and the corresponding number
of hours worked at each hourly rate by the employee. The deductions made
from payments of wages shall be recorded in ink or other indelible form,
properly dated, showing the month, day, and year, and a copy of the
statement or a record of the deductions shall be kept on file by the employer
for at least four years at the place of employment or at a central location
within the State of California.
California Labor Code § 558(a) provides:
(a) Any employer or other person acting on behalf of an employer who
violates, or causes to be violated, a section of this chapter or any provision
regulating hours and days of work in any order of the Industrial Welfare
Commission shall be subject to a civil penalty as follows:
(1) For any initial violation, fifty dollars ($50) for each underpaid
employee for each pay period for which the employee was
underpaid in addition to an amount sufficient to recover underpaid
wages.
(2) For each subsequent violation, one hundred dollars ($100) for
each underpaid employee for each pay period for which the
employee was underpaid in addition to an amount sufficient to
recover underpaid wages.
(3) Wages recovered pursuant to this section shall be paid to the

affected employee.

Plaintiff seeks civil penalties pursuant to Labor Code § 2699(a) for each failure
by Defendants, as alleged above, to timely pay all wages owed to Plaintiff and the Aggrieved
Employees in compliance with Labor Code 8§88 201-202 in the amounts established by Labor
Code § 203. Plaintiff seeks such penalties as an alternative to the penalties available under Labor

Code § 203, as prayed for herein.
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60. Plaintiff also seeks civil penalties pursuant to Labor Code § 2699(a) for each
failure by Defendants, alleged above, to provide Plaintiff and the Aggrieved Employees an
accurate, itemized wage statement in compliance with Labor Code § 226(a) in the amounts
established by Labor Code § 226(e). Plaintiff seeks such penalties as an alternative to the
penalties available under Labor Code § 226(e), as prayed for herein.

61. Plaintiff also seeks civil penalties pursuant to Labor Code § 2699(a) for each
failure by Defendants, alleged above, to provide Plaintiff and the Aggrieved Employees
compliant meal and rest periods in compliance with Labor Code § 512.

62. Plaintiff also seeks civil penalties pursuant to Labor Code § 2699(a) for each
violation of Labor Code § 510, alleged above, as well as any provision regulating hours and days
of work in any order of the IWC.

63. Pursuant to Labor Code § 2699.3(a)(1) and (2), on November 3, 2021, Plaintiff
provided the Labor and Workforce Development Agency (“LWDA”) with notice of his intention
to file this claim. Sixty-five calendar days have passed without notice from the LWDA. Plaintiff
satisfied the administrative prerequisites to commence this civil action in compliance with §
2699.3(a).

64. Plaintiff seeks the aforementioned penalties on behalf of the State, other
aggrieved employees, and himself as set forth in Labor Code § 2699(g)(i).

65. Defendants are liable to Plaintiff, the Aggrieved Employees, and the State of
California for the civil penalties set forth in this Complaint, with interest thereon. Plaintiff is also
entitled to an award of attorneys’ fees and costs as set forth below.

66. Wherefore, Plaintiff and the Aggrieved Employees request relief as hereinafter
provided.

SECOND CAUSE OF ACTION

Penalties Pursuant to 8 2699(f) of the Private Attorneys General Act
(By Plaintiff on Behalf of All Aggrieved Employees Against All Defendants)

67. Plaintiff re-alleges and incorporates the foregoing paragraphs as though fully set
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forth herein.

68.  California Labor Code § 2699(f) provides:

For all provisions of this code except those for which a civil penalty is
specifically provided, there is established a civil penalty for a violation of
these provisions, as follows: . . . (2) If, at the time of the alleged violation,
the person employs one or more employees, the civil penalty is one hundred
dollars ($100) for each aggrieved employee per pay period for the initial
violation and two hundred dollars ($200) for each aggrieved employee per
pay period for each subsequent violation.

69. To the extent than any violation alleged herein does not carry penalties under
Labor Code § 2699(a), Plaintiff seeks civil penalties pursuant to Labor Code § 2699(f) for
Plaintiff and the Aggrieved Employees each pay period in which he or she was aggrieved, in the
amounts established by Labor Code § 2699(f).

70. Pursuant to Labor Code § 2699.3(a)(1) and (2), on November 3, 2021, Plaintiff
has provided the LWDA with notice of his intention to file this claim. Sixty-five calendar days
have passed without notice from the LWDA. Plaintiff satisfied the administrative prerequisites
to commence this civil action in compliance with § 2699.3(a).

71. Plaintiff seeks the aforementioned penalties on behalf of the State, other
aggrieved employees, and themselves as set forth in Labor Code § 2699(g)(i).

72. Defendants are liable to Plaintiff, the Aggrieved Employees, and the State of
California for the civil penalties set forth in this Complaint, with interest thereon. Plaintiff is also
entitled to an award of attorneys’ fees and costs as set forth below.

73. Wherefore, Plaintiff and the Aggrieved Employees request relief as hereinafter
provided.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff seeks the following relief on behalf of himself and all other

similarly situated aggrieved employees:

13

PAGA REPRESENTATIVE ACTION COMPLAINT




© 00 ~N oo o B~ o w NP

[ N T T N T N R N N T N T N S S T = S e S R S I T
o N oo o B~ W N PP O © 00 N oo o hd O wN -~ O

e.

For an award of reasonable attorneys’ fees and costs of suit to the extent permitted
by law, including pursuant to Labor Code sections 2699, et seq.;

For civil penalties to the extent permitted by law pursuant to the Labor Code
under the Private Attorneys General Act;

For civil penalties for each initial and subsequent violation for each underpaid
employee for each pay period for which the employee was underpaid;

Plaintiff is only seeking such civil penalties that are required to be shared with
the LWDA,; and

For such other relief as the Court deems just and proper.

Dated: March 2, 2022 Respectfully submitted,

(Mngadse V. Paga.

Aliexandra K. Piazza (SBA 341678)
BERGER MONTAGUE PC

401 B Street, Suite 2000

San Diego, CA 92101

Tel: (619) 489-0300

Fax: (215) 875-4620
apiazza@bm.net

Camille Fundora Rodriguez, pro hac vice
forthcoming

BERGER MONTAGUE PC

1818 Market Street, Suite 3600
Philadelphia, PA 19103

Tel.: (215) 875-3000

Fax: (215) 875-4620

crodriguez@bm.net

Attorneys for Plaintiff and the
Aggrieved Employees
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