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I, Kevin J. McInerney, declare: 

1. I make this declaration based upon my own personal knowledge. I am competent 

to testify to the facts set forth herein and will do so if requested by this Court. All factual 

assertions made herein are true and accurate. 

2. I am a 1967 graduate of the Yale School of Law. I became an Assistant United 

States Attorney in the Southern District of New York. In 1969, I transferred to San Diego to 

serve in the United States Attorney’s Office for the Southern District of California. I have tried 

over three hundred jury trials. I have handled over sixty appeals. Since leaving the government in 

1988, my practice has been almost exclusively limited to class and representative actions. I have 

served as lead or co-lead in over one hundred of these actions, at least sixty of which were in the 

area of employment law. I have tried six class/representative actions. 

3. In late 2008, I began studying Wage Order §14 (California’s Suitable Seating 

Law) and exploring its history. Long before there was a Health and Safety Code there was a 

Sanitary Code, and the seating law was a part of that body of regulations. In years of 

representing certain employees, I had heard many complaints regarding standing throughout 

shifts. This new type of litigation was discussed and eventually undertaken with veteran 

employment lawyers, James Clapp of Clapp & Lauinger and Matthew Righetti of Righetti 

Glugoski PC. We began these cases in 2009. At that time, California’s seating law, first enacted 

in 1911, had virtually been unenforced for 70 years. We prosecuted about eighteen such cases, 

losing two at trial pre-Kilby. Seven of these cases have gone up on appeal and in those cases, we 

have associated Michael Rubin of the Altshuler Berzon LLP firm. The plaintiffs have prevailed 

in all these appellate cases, including Kilby v. CVS Pharmacy, Inc., 63 Cal.4th 1 (2016), Green v. 

Bank of America, 512 Fed.Appx. 665 (2013) and 634 Fed.Appx. 188 (2015), Bright v. 99¢ Only 

Stores, 189 Cal.App.4th 1472 (2010), Home Depot v. Superior Court, 191 Cal.App.4th 210 

(2010), Hall v. Rite Aid Corporation, 226 Cal.App.4th 278 (2014), and Canela v. Costco 

Wholesale Corp., 971 F3d 845 (9th Cir. 2020). 

4. Besides the normal discovery, Plaintiff utilized investigators to take photos at Old 

Navy stores and conduct interviews. Plaintiff’s counsel has spent considerable time in preparing 
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this case for trial as shown below: 

5. My former hourly rate (2013-2021) of $925.00 was approved by a number of 

courts, including Judge Winifred Smith in Garrett v. Bank of America, N.A., Case No. 

RG13699027 and in Priddy v. Joanns, Case No. RG17856962. It has also been confirmed by 

Judge Brad Seligman in Murphy v. Target Corporation, Case No. 3:09-CV-01436-WGH-DHB, 

Judge Joan Lewis in Hall v. Rite Aid Corporation, Case No. 37-2009-00087938-CU-OE-CTL, 

and Judge Mary Wiss in Charles v. JPMorgan Chase Bank, Case No. CGC-14-538933. My 

current hourly rate is $975.00. My hours in this case to date can be broken down as follows: 

 

Drafting and Review of Pleadings: LWDA Letter, Complaint, 

CMC Statements, Stipulations, Written Communications and 

Coordination with Co-Counsel/Defense Counsel, Motion to 

Compel Further Discovery Responses, Mediation Brief, and 

Settlement Papers  

70 

Hearings: Case Management Conferences, Motion to Compel 

Further Discovery Responses hearing 
25 

Discovery (Review and Drafting): Two Sets of Requests for 

Interrogatories (Nos. 1-4), Two Sets of Requests for Production 

of Documents (Nos. 1-25), One Set of Requests for Admission 

(Nos. 1-6), Responses to Production of Documents (Nos. 1-37), 

Production of Documents (both produced/received), PMQ 

Deposition Notices, General Manager PMQ Deposition Notices, 

Preparation for Depositions, PMQ & General Manager 

Depositions, Extensive Meet and Confers 

95 

Correspondence, Employee communications 

Emails to current and former employees, Personal conversations 

with over 100 employees 

90 
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Mediation and Settlement 

Preparation of a compilation of 300 employee emails to be 

provided to the Mediator, Draft of Mediation Brief, Participation 

in day long mediation with Lou Marlin, Esq., Preparation of 

notice language of the seating to be made available by Old Navy, 

LLC, Discussion of possible seats to be provided by Old Navy 

with defense counsel and two ergonomists, Drafting of Settlement 

Agreement, Drafting of Motion for Approval, Drafting of Motion 

for Incentive Award and Attorneys’ Fees and Costs  

52 

Investigation 

Supervision of two investigators who visited approximately 20 

Old Navy locations throughout California, took photographs, and 

spoke with employees regarding seating 

29 

Total Hours 361 

(Total Hours x Hourly Rate of $975.00) $351,975.00 

 

6. If the requested fee of 33.3% is approved, there would only be a multiplier of 3.74 

(total attorney lodestar of $579,491.25: McInerney lodestar of $351,975.00 and Capstone’s 

lodestar of $227,516.25). In Laffitte v. Robert Half International, Inc. (2016) 1 Cal.5th 480, 487, 

a standard misclassification case, the Supreme Court approved a one third fee that equated to a 

multiplier of 2.03 to 2.13 times the lodestar. In this case, the very meaningful forward-looking 

relief supports a high multiplier.  

7. A summary of my costs reasonably incurred in the instant litigation is listed in the 

table below: 

Categories of Costs 
 

Amount 

Court Costs  
 

$17,900.42 

Mediator’s Fees $9,000.00 
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Postage 
 

$400.33 

Travel (Mediation in Costa Mesa, California) 
 

$2,059.71 

Investigation 
 

$547.72 

Expert Statistician: EconOne 
 

$460.00 

Total 
 

$30,368.18 

 

8. See Paragraph 15 from the Declaration of Raul Perez from Capstone Law APC 

filed herewith for the costs reasonably incurred by their law firm ($364.62). The total costs 

requested by Plaintiffs’ counsel is $30,732.80. 

9. I strongly support an incentive award to Plaintiff Anna Hernandez in this action. 

The caselaw is quite clear that 25% of the collected civil penalties go to the aggrieved employees 

as an incentive for bringing this action. Baumann v. Chase Inv. Servs. Corp., 747 F.3d 1117 (9th 

Cir. 2014). PAGA incentive awards cannot and should not be compared to “service awards.” The 

latter have no statutory basis and reduce the compensation of other class members. In contrast, 

the concept of incentivizing an employee was specifically crafted by the Legislature as an 

integral part of PAGA. It is typically taken from the overall penalties. The LWDA, which has 

only bestirred itself only when prodded by a court, pays 75% of any individual award. 

10. In the instant case, if this Court were to award the requested fees ($579,491.25), 

reimbursable costs ($30,732.80), claims administrator fees ($81,139.45), and the incentive award 

of $25,000 to Plaintiff Anna Hernandez, the employees would receive approximately 

$904,784.13 (25%) which will constitute the incentive award. I believe that Ms. Hernandez, who 

was one of the Plaintiffs that brought this action as an employee against a major employer and 

fully participated in discovery and in the settlement process, should be entitled to a proportionate 

share of an incentive award. Anna Hernandez has been very attentive and very helpful as a 

representative. I can state that based upon my experience dealing with several hundred class and 

representative Plaintiffs over the past thirty years, Anna Hernandez was exemplary. Indeed, she 

faced a very real risk that future employers might take a dark view of them suing an employer. 

Nonetheless, she provided valuable information on store operations and corroborating witnesses. 
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Anna Hernandez dealt promptly with discovery requests, and she stayed on top of the progress of 

the case. Needless to say, without such a lead Plaintiff, the State of California would not stand to 

recover at least $2,714,352.37 (75%). Based upon awards to other named Plaintiffs in suitable 

seating actions, I believe that the incentive award of $25,000 to Anna Hernandez is fair and 

reasonable.1 

11. Attached hereto as Exhibit 1 is a true and correct copy of the Black Bow Folding

Stool. 

12. Attached hereto as Exhibit 2 is a true and correct copy of the Old Navy ADA

workstation.  

13. Attached hereto as Exhibit 3 is a true and correct copy of the Settlement 

Agreement. 

This Declaration is made under penalty of perjury under the laws of the State of 

California. This Declaration is executed at Laupahoehoe, Hawaii on January 4, 2024. 

Kevin J. McInerney 

1  Judge Winifred Smith in Garrett v. Bank of America, N.A., Case No. RG13699027, 
awarded $25,000 as incentive awards to each of the three plaintiffs and in Priddy v. Jo-
Ann Stores, LLC, Case No. RG17856862, it awarded the named plaintiff $25,000. In 
Murphy v. Target Corporation, Case No. 3:09-CV-01436-WGH-DHB, Judge Brad 
Seligman awarded $80,000 to the four named plaintiffs. In Hall v. Rite Aid Corporation, 
Case No. 37-2009-00087938-CU-OE-CTL, Judge Joan Lewis spread incentive awards of 
$200,000 to twelve individuals who served as either named plaintiffs or as active 
witnesses. The award to the named plaintiff was $50,000. In Brown v. Wal-Mart Stores, 
Inc. Case No. 5:09-CV-03339-EJD, Judge Davila awarded $30,000 as incentive 
payments to the two plaintiffs. In Sourgose v. Forever 21, Inc., Case No. BC679604, 
Judge Maureen Duffy-Lewis awarded the named plaintiff $20,000. In Charles v. 
JPMorgan Chase Bank, Case No. CGC-14-538933, Judge Mary Wiss awarded the two 
named plaintiffs $45,000 and $25,000. 
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This Settlement Agreement (“Settlement” or “Settlement Agreement”) is made and entered 
into between Plaintiff Anna Hernandez (“Plaintiff”), acting in her capacity as private attorney 
general, and Defendant Old Navy, LLC (“Defendant”). 

I. DEFINITIONS 

The following terms, when used in this Settlement Agreement, shall have the following meanings: 

1. “Action” means the action filed March 25, 2022 in San Francisco County Superior 
Court entitled Anna Hernandez and Lebrado Madrazo v. Old Navy, LLC, Case No. CGC-22-
598893. Former plaintiff Lebrado Madrazo passed away in 2023, before the Parties reached this 
Settlement Agreement. Accordingly, on December 1, 2023, Plaintiff filed a Request for Dismissal 
dismissing Lebrado Madrazo from the Action. 

2. “Court” means San Francisco County Superior Court. 

3. “Effective Date” means the date upon which all of the following have occurred: (i) 
the Court, or other court assuming jurisdiction of this matter, enters a Judgment on its Order 
Granting Approval of the Settlement; (ii) Plaintiff serves notice of entry of the Court’s Judgment; 
and (iii) the Court’s Judgment becomes Final. For purposes of this Settlement, the Judgment 
“becomes Final” upon the latter of:  (i) if no appeal is filed, the expiration date of the time for the 
filing or noticing of any appeal from, or other challenge to, the Judgment; (ii) if an appeal is filed, 
the date affirmance of an appeal of the Judgment becomes final; or (iii) if an appeal is filed, the 
date of final dismissal of any appeal from the Judgment or the final dismissal of any proceeding 
on review of any court of appeal decision relating to the Judgment. 

4.  “Ergonomist Fees” means the cost of a mutually agreeable ergonomic consultant 
pursuant to Paragraph III.3.e. below. 

5. “Gross Settlement Amount” shall mean the total of Six Million Five-Hundred 
Thousand Dollars ($ 6,500,000.00), which is the maximum that Defendant may be required to pay 
under this Settlement Agreement. The Gross Settlement Amount will pay Plaintiff’s Incentive 
Award, Administration Costs, Plaintiff’s Attorneys’ Fees, Plaintiff’s Litigation Costs, the PAGA 
Payment, Ergonomist Fees, and Seating Costs.  The Gross Settlement Amount shall be all-in with 
no reversion to Defendant.   

6. “Individual PAGA Payment” means the proportional pro rata share to be paid to 
each of the PAGA Settlement Employees out of 25% of the PAGA Payment attributable to civil 
penalties under Labor Code section 2699, with such individual shares to be based on the number 
of pay periods during which a PAGA Settlement Employee worked during the PAGA Period 
pursuant to the method identified in Paragraph IV.3 below.  The PAGA Settlement Employees 
will be issued a form 1099 for their Individual PAGA Payments. 

7. “LWDA” means the California Labor Workforce Development Agency. 
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8. “Order Granting Approval of the Settlement” means the Court’s order granting 
Plaintiff’s motion for approval of the Settlement. 

9. “PAGA” means the California Labor Code Private Attorneys General Act, 
California Labor Code sections 2698 et seq.

10. “PAGA Payment” means the Gross Settlement Amount less Plaintiff’s Incentive 
Award, Plaintiff’s Attorneys’ Fees, Plaintiff’s Litigation Costs, Administration Costs, Ergonomist 
Fees, and Seating Costs.  100% of the PAGA Payment shall be allocated to civil penalties under 
Labor Code section 2699, with 75% of the PAGA Payment going to the LWDA and 25% going to 
the Individual PAGA Payments.   

11. “PAGA Period” means the time period from January 8, 2021 through the date of 
the Court Order Granting Approval of the Settlement.  

12.  “PAGA Settlement Employees” consists of all current and former non-exempt 
employees who worked in an Old Navy retail store in California during the PAGA Period.  

13. “Parties” means Plaintiff Anna Hernandez and Defendant Old Navy, LLC. 

14. “Plaintiff’s Attorneys’ Fees” and “Plaintiff’s Litigation Costs” mean, in accordance 
with Paragraph III.3.b below, the amounts awarded by the Court to Plaintiff’s Counsel for 
reimbursement of reasonable attorneys’ fees and expenses, respectively, incurred to prosecute the 
Action. 

15. “Plaintiff’s Counsel” means the law firms Capstone Law APC and Kevin J. 
McInerney.   

16. “Plaintiff’s Incentive Award” means a sum of $25,000 to Plaintiff Anna Hernandez 
as an incentive award.  

17. “Released Parties” means Defendant, including past, present, and future divisions, 
affiliates, parents, subsidiaries, predecessors, successors, assigns, shareholders, members, owners, 
officers, directors, managers, employees, agents, trustees, attorneys, representatives, 
administrators, fiduciaries, beneficiaries, subrogees, executors, partners, insurers and privies. 

18.  “Seating Costs” means the cost for Defendant to purchase new seats, selected 
following consultation with an ergonomist, to supply to each Old Navy store in California one seat 
not to exceed $200, pursuant to Paragraph III.3.f. below. 

19. “Settlement Administrator” means CPT Group, which will administer the 
settlement and shall be paid for settlement administration costs (“Administration Costs”), which 
are estimated to be Eighty-One Thousand One Hundred Thirty-Nine Dollars and 45 Cents 
($81,139.45). 

DocuSign Envelope ID: 7737A4DA-049B-4DD1-A918-4996C9FACE5C



6 

II. RECITALS 

1. Plaintiff was employed by Defendant Old Navy, LLC as a brand associate in 
California during the PAGA Period.  

2. On January 18, 2022, Plaintiff’s Counsel, on behalf of Plaintiff, sent a letter to the 
LWDA notifying the LWDA that Plaintiff intended to pursue claims against Defendant under 
PAGA for violation of Labor Code section 1198 and California Code of Regulations, Title 8, 
section 11070(14) (“Section 14”).   

3. On March 25, 2022, Plaintiff filed a complaint in the San Francisco County 
Superior Court, which asserted claims for penalties under PAGA for violation of Labor Code 
section 1198 and Section 14.   

4. On September 18, 2023, the Parties participated in an arm’s length mediation before 
mediator Lou Marlin. The Parties did not reach resolution that day.   

5. On September 27, 2023, the Parties agreed to fully and finally resolve the Action.   

III. OPERATIVE TERMS OF SETTLEMENT AGREEMENT 

The Parties agree as follows: 

1. Non-Admission and Denial of Liability.  Nothing in this Settlement Agreement 
shall be construed to be an admission by Plaintiff that her representative claims do not have merit 
or by Defendant of any liability or wrongdoing as to Plaintiff, the PAGA Settlement Employees, 
or any other person.  Defendant specifically disclaims and denies any such liability or wrongdoing 
alleged in the Action.  The Parties have entered into this Settlement Agreement solely to avoid 
further disputes and litigation with the attendant inconvenience, nuisance, expenses, and risks.  
This Settlement Agreement and any related court documents or orders are not and may not be cited 
or admitted as evidence of liability or notice of a violation.  The Parties agree that an express 
condition of this Settlement Agreement is that there has been no finding of liability on the merits, 
and that this Settlement Agreement therefore cannot be a basis to assert offensive collateral 
estoppel against Defendant or to seek heightened penalties under Labor Code section 2699 for 
alleged “subsequent” violations.  Notwithstanding the foregoing, nothing in this Settlement 
Agreement shall limit Defendant’s use of the Judgment or any papers in the Action to establish 
defensive collateral estoppel or res judicata in any other action. 

2. Deposit of Gross Settlement Amount.  Within fifteen (15) business days after the 
Effective Date, Defendant shall deposit with the Settlement Administrator the Gross Settlement 
Amount.  

3. Components of the Gross Settlement Amount.  The Parties agree to the following 
allocations to be paid from the Gross Settlement Amount: 

a. PAGA Payment: The PAGA Payment shall be paid in settlement of the 
PAGA Released Claims.  Should the amount of the PAGA Payment increase or decrease, the 

DocuSign Envelope ID: 7737A4DA-049B-4DD1-A918-4996C9FACE5C



7 

amount to be distributed shall be adjusted accordingly.  The PAGA Payment will be subject to 
Court approval consistent with Labor Code section 2699.  The PAGA Payment shall be distributed 
as follows:   

(1) The LWDA shall receive 75% of the PAGA payment; and  

(2) The PAGA Settlement Employees shall receive 25% of the PAGA 
payment, which shall be allocated pro rata pursuant to the method 
identified in Paragraph IV.3 below. 

b. Plaintiff’s Attorneys’ Fees and Plaintiff’s Litigation Costs.  Subject to 
court approval, one-third (33.33%) of the Gross Settlement Amount shall be paid to Plaintiff’s 
Counsel for payment of attorneys’ fees, and up to Thirty Thousand Three Hundred Sixty-Eight 
Dollars and Eighteen Cents ($30,368.18) shall be paid to Plaintiff’s Counsel for actual litigation 
costs incurred (pursuant to a Declaration of Costs by Plaintiff’s Counsel) in prosecuting the PAGA 
claim.  This payment of Plaintiff’s Attorneys’ Fees and Plaintiff’s Litigation Costs constitutes full 
satisfaction of any obligation to pay any amounts to any attorney or law firm for attorneys’ fees, 
expenses or costs incurred by any attorney on behalf of Plaintiff, PAGA Settlement Employees 
and/or the State of California in connection with the Action, and shall relieve Defendant and 
Defendant’s counsel of any other claims or liability to any other attorney or law firm for attorneys’ 
fees, expenses and/or costs to which any of them may claim to be entitled on behalf of Plaintiff, 
PAGA Settlement Employees and/or the State of California in connection with the Action. 
Plaintiff’s attorneys will apply for an award of fees and costs but whether the Court grants such 
request is immaterial to the approval of the Settlement.  If the Court approves less than the amount 
of the Plaintiff’s Attorneys’ Fees and Plaintiff’s Litigation Costs that Plaintiff’s Counsel requests, 
the difference between the requested and awarded amounts will be reallocated to the PAGA 
Payment.  This payment will be reported on an IRS Form 1099 issued to Plaintiff’s Counsel.  
Except as set forth herein, each Party shall bear their own costs and fees of this Action.  

c. Administration Costs.  Administration Costs shall include the cost of the 
fees by the Settlement Administrator selected by the Parties to administer the settlement in the 
amount of up to Eighty-One Thousand One Hundred Thirty-Nine Dollars and 45 Cents 
($81,139.45).  In the event that Court approval of these payments is required and a payment of less 
than Eighty-One Thousand One Hundred Thirty-Nine Dollars and 45 Cents ($81,139.45) is 
approved, or if the actual cost to administer the settlement is less than Eighty-One Thousand One 
Hundred Thirty-Nine Dollars and 45 Cents ($81,139.45), the difference between the requested and 
awarded amounts, or the different between the requested and actual costs, will be reallocated to 
the PAGA Payment. 

d. Plaintiff’s Incentive Award.  Subject to court approval, and consistent 
with Paragraph I.16. above, $25,000 shall be paid to Plaintiff Anna Hernandez.  In the event the 
Court approves less than the amount of the Plaintiff’s Incentive Award that Plaintiff’s Counsel 
requests, the difference between the requested and awarded amounts will be reallocated to the 
PAGA Payment.   
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e. Ergonomist Fees. Subject to court approval, the cost of any Ergonomist 
Fees for purposes of advising Defendant as to recommended seating options Paragraph III.4 below 
are to be paid out of the Gross Settlement Amount. If the Court approves less than the amount of 
the Ergonomist Fees that Plaintiff’s Counsel requests, the difference between the requested and 
awarded amounts will be reallocated to the PAGA Payment.  The Ergonomist Fees will be reported 
on an IRS Form 1099 issued to the ergonomist.   

f. Seating Costs. Subject to court approval, the Seating Costs are to be paid 
out of the Gross Settlement Amount. There shall be one seat sent to every California Old Navy 
retail store with a sum not to exceed $200 per seat. Seats purchased subsequently as replacements 
or additional seats for stores shall not be deducted from the Gross Settlement Amount. If the Court 
approves less than the amount of the Seating Costs that Plaintiff’s Counsel requests, the difference 
between the requested and awarded amounts will be reallocated to the PAGA Payment.   

4. Non-Monetary Consideration.  Upon Court approval of this Settlement 
Agreement, the Parties agree that Defendant will meet all its suitable seating obligations under 
Section 14 by, in addition to its existing measures, taking the following supplemental steps: 

a. The Parties will identify a mutually agreed upon ergonomic consultant 
whose services Defendant will engage to assess the type of additional suitable seating, including 
with respect to adjustable height and swivel, that Defendant should provide for use in Defendant’s 
retail stores in California, and which are available for purchase for less than $200 per seat. The 
cost of the ergonomic consultant’s services shall be deducted from the Gross Settlement Amount, 
as set forth above.  

b. Taking into consideration the recommendation by the ergonomic 
consultant, Defendant will supply its Old Navy retail stores in California with at least one 
(1) supplemental seat per store for its nonexempt employees to use that is available through the 
brand catalog from which Defendant’s stores may purchase additional supply, if needed.  The cost 
to purchase the seats shall be deducted from the Gross Settlement Amount, as set forth above.  

c. Defendant will implement training and employee education on its suitable 
seating policy, including the ability to use the ADA cashwrap as practicable, as part of its new hire 
process.  

d. Defendant will direct each of its Old Navy stores in California to keep the 
seat in the store in an area visible and accessible to nonexempt employees, including in the 
breakroom or back of the store, to post in the breakroom and at or around the cashwrap for 
employee viewing, a plain English notice, substantially in the form of Exhibit A, advising brand 
associates that they may use seats and providing examples of circumstances in which it is and is 
not appropriate to sit.  

Defendant’s obligation to provide suitable seats for brand associates’ use in Defendant’s stores in 
California is an ongoing obligation provided, however, that if, in the exercise of good faith business 
judgment, Defendant determines that the provision of suitable seats: (a) results in increased injuries 
or accidents to its brand associates or customers; (b) unduly interferes with the standing tasks of 
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brand associates; (c) results in interference with the work because of the frequency of transitioning 
from sitting to standing; (d) negatively impacts the quality and effectiveness of the brand 
associates’ overall job performance; or (e) is no longer applicable due to a change in the law, 
Defendant has the option to stop providing suitable seats in accordance with this paragraph due to 
the reasons described above, Defendant will communicate its decisions to the LWDA and the 
brand associates who will no longer be provided suitable seats, and, if within two years following 
final approval of this Settlement, to Plaintiff’s counsel.

5. Releases.  

a. Release by Plaintiff on Behalf of the LWDA.  In her capacity as private 
attorney general “aggrieved employee” acting on behalf of herself and as proxy or agent of the 
LWDA, Plaintiff agrees to release the Released Parties, from any and all PAGA Released Claims 
for the PAGA Period.  The express purposes of this Settlement Agreement and the Judgment to be 
entered by the Court following approval of this Settlement Agreement is to forever bar Plaintiff, 
the LWDA, and any other individual or entity acting on behalf of or purporting to act on behalf of 
the LWDA from asserting any of the PAGA Released Claims in any future litigation.  It is the 
intent of the Parties that, to the greatest extent provided by law, including under the holding of 
Arias v. Superior Court, 46 Cal. 4th 969, 986 (2009), the ability of Plaintiff, the State of California 
and any PAGA Settlement Employee (which includes any legal heirs and/or successors in interest 
of each and every PAGA Settlement Employee, including Anna Hernandez) to bring a PAGA 
Released Claim on behalf of the LWDA is completely and forever foreclosed.  Any Party to this 
Settlement Agreement may use the Settlement Agreement to assert that this Settlement Agreement 
and the Judgment to be entered by the Court following approval of this Settlement Agreement bars 
any later-filed action asserting any of the PAGA Released Claims against any of the Released 
Parties.  The provisions of this paragraph apply regardless of whether Plaintiff and/or the PAGA 
Settlement Employees cash their Individual PAGA Payment checks, so long as the Gross 
Settlement Amount is administered and carried out according to this Settlement Agreement.   

b.  PAGA Released Claims.  “PAGA Released Claims” means any and all 
claims that were alleged, or that could have been alleged, causes of action, debts, liabilities, 
demands, obligations, penalties, guarantees, costs, expenses, attorneys’ fees, damages, or interest 
that were alleged or could have been alleged in the Action that are based on the alleged failure to 
provide “suitable seating” under Section 14 or any other seating-related law through the end of the 
PAGA Period (the “PAGA Released Claims”).  The Parties agree that, beyond the Gross 
Settlement Amount, Defendant shall not owe any further monies to the PAGA Settlement 
Employees, the LWDA, or to Plaintiff’s counsel based on the PAGA Released Claims.  

c. General Release by Plaintiff.  In consideration for receiving Plaintiff’s 
Incentive Award, Plaintiff provides the following general release of claims:  Plaintiff (on her own 
behalf and on behalf of her heirs, beneficiaries, trustees, executors, administrators, assigns, agents, 
insurers, representatives, and successors) knowingly, voluntarily, irrevocably, and unconditionally 
fully and forever waives, releases, and discharges the Released Parties from, and acknowledges 
full accord and satisfaction of, any and all debts, penalties, agreements, promises, liabilities, 
claims, damages, actions, causes of action, or demands of any kind or nature whatsoever (upon 
any legal or equitable theory, whether contractual, common law or statutory, under federal, state 
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or local law or otherwise), whether known or unknown, asserted or unasserted, by reason of any 
act, omission, transaction, agreement or occurrence, that Plaintiff has ever had, now has, or 
hereafter may have against the Released Parties taking place on or before the signing of this 
Settlement Agreement.  This release specifically includes any and all claims, demands, obligations 
and/or causes of action for damages, restitution, penalties, interest, and attorneys’ fees and costs 
relating or in any way connected with the matters referred to herein, whether or not known or 
suspected to exist, and whether or not specifically or particularly described herein.  

d. Waiver of Civil Code Section 1542 by Plaintiff.  Plaintiff represents that 
she is not aware of any claims she may have against the Defendant and/or Released Parties other 
than the claims that are released by this Settlement Agreement.  Plaintiff, on behalf of herself and 
her respective heirs, beneficiaries, trustees, executors, administrators, assigns, agents, insurers, 
representatives, and successors (but not on behalf of the Aggrieved Employees or the State of 
California), expressly waives any and all rights and benefits conferred by the provisions of Section 
1542 of the Civil Code of the State of California and any similar law of any state or territory of the 
United States or other jurisdiction.  This section provides as follows: 

A general release does not extend to claims that the creditor or 

releasing party does not know or suspect to exist in his or her 

favor at the time of executing the release and that, if known by 

him or her, would have materially affected his or her settlement 

with the debtor or released party. 

Plaintiff understands and acknowledges that this Settlement Agreement is meant to release any 
and all claims, including claims that Plaintiff does not know or suspects to exist against Defendant 
and Released Parties. 

6. Covenants and Representations by Plaintiff and Plaintiff’s Counsel. 

a. Plaintiff represents and warrants that she has not assigned or transferred or 
purported to assign or transfer to any person or entity, any claim or portion thereof, or interest 
therein, which is or may be subject to this Settlement Agreement. 

b. Plaintiff acknowledges that she has read this Settlement Agreement, that 
she fully understands her rights, privileges and duties under the Settlement Agreement, and enters 
into this Settlement Agreement freely and voluntarily.  Plaintiff further acknowledges that she has 
had the opportunity to consult with her attorneys to explain the terms of this Settlement Agreement 
and the consequences of signing this Settlement Agreement. 

7. No Press Releases.  Neither Party nor their counsel shall issue a press release 
concerning the settlement and/or this Settlement Agreement except as required by law.  This does 
not preclude the Parties from filing with the Court documents (including this Settlement 
Agreement) necessary to obtain Court approval pursuant to PAGA.   

8. Court Approval.  Subject to Defendant’s review and approval prior to filing, 
Plaintiff’s Counsel shall be responsible for preparing and filing a Motion for Approval of the 
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Settlement Agreement and taking any steps necessary for the Court to enter Judgment.  Plaintiff’s 
Counsel will provide Defendant’s counsel with a draft of that Motion at least five (5) business days 
prior to filing the Motion to provide Defendant with an opportunity to propose revisions to that 
Motion before it is filed.  That Motion shall also be served on the LWDA when filed with the 
Court. 

9. Non-Approval of Settlement Agreement.  Because settlement of the Action 
requires Court approval pursuant to Labor Code section 2699(l)(2), the Settlement Agreement is 
conditional and contingent upon approval and entry of Judgment.  If the Court does not approve 
this Settlement Agreement, or if appellate review is sought and on such review the Court’s decision 
is materially modified or reversed, then each of the Parties by and through Counsel, will cooperate 
with each other and use their best efforts to revise the affected term(s) of the Settlement 
Agreement.  If, however, the Court does not approve the Gross Settlement Amount or any language 
in Paragraph III.4, either Party shall have the right within ten (10) days of written notice thereof to 
elect to terminate the Settlement Agreement, in which event it shall have no force or effect, and 
the Parties shall be deemed to have reverted to their respective status as of the date and time 
immediately prior to the execution of this Settlement Agreement.  A reduction by the Court or on 
appeal as to the amount of attorneys’ fees and costs, and/or to the amount of Plaintiff’s Incentive 
Award allocated herein does not provide a basis for terminating this Settlement Agreement.  

IV. ADMINISTRATION OF SETTLEMENT 

1. Motion for Approval of Settlement Agreement.  After the execution of this 
Settlement Agreement, Plaintiff shall file a Motion for Approval of the Settlement Agreement and 
will serve the Motion and this Settlement Agreement on the LWDA consistent with Labor Code 
section 2699(l)(2).  As part of this, Plaintiff agrees to undertake any efforts necessary for the Court 
to enter Judgment. Within ten (10) days of the Judgment, Plaintiff shall submit a copy of the 
Judgment to the LWDA consistent with Labor Code section 2699(l)(3).  

2. Settlement Administrator.  CPT Group will administer the settlement and shall 
be paid for Administration Costs, which are estimated to be up to Eighty-One Thousand One 
Hundred Thirty-Nine Dollars and 45 Cents ($81,139.45).  The Settlement Administrator’s duties 
shall include the following: update addresses for PAGA Settlement Employees via the USPS 
National Change of Address database and perform a skip tracing process to determine the best, 
most recent address prior to distribution of the Gross Settlement Amount; determine Individual 
PAGA Payment amounts for each PAGA Settlement Employee; distribute Individual PAGA 
Payments to PAGA Settlement Employees; re-mail undeliverable Individual PAGA Payment 
checks; distribute payments for attorneys’ fees and costs to Plaintiff’s Counsel; distribute 
Plaintiff’s Incentive Award to Plaintiff; make payment to the LWDA for its 75% share of the 
PAGA Payment; redistribute uncashed checks for Individual PAGA Payments; and perform 
related tax, accounting, and administration services. 

3. Individual PAGA Payments.  The Settlement Administrator will pay PAGA 
Settlement Employees 25% of the PAGA Payment as their portion of the recovery of civil penalties 
under PAGA. Each PAGA Settlement Employee’s Individual PAGA Payment will be calculated 
as follows:  
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a. For each pay period that Old Navy’s records show that a PAGA 
Settlement Employee worked in an Old Navy store in California 
and conducted a register transaction at the cashwrap during the 
PAGA Period, the PAGA Settlement Employee will be credited 
with 4 units.  

b. For each pay period that Old Navy’s records show that a PAGA 
Settlement Employee worked in an Old Navy Store in California 
and performed work that did not include a register transaction at 
the cashwrap during the PAGA Period, the PAGA Settlement 
Employee will be credited with 1 unit. 

c. For each pay period that Old Navy’s records show that a PAGA 
Settlement Employee was employed to work in an Old Navy store 
in California, but performed no work for Old Navy, the PAGA 
Settlement Employee will not receive any units.  

d. Each PAGA Settlement Employee’s Individual PAGA Payment 
will equal (i) the ratio of the Employee’s total units to the total 
number of all PAGA Settlement Employee units times (ii) 25% of 
the PAGA Payment.  

4. PAGA Settlement Employee Information.  Defendant will provide the necessary 
information about the PAGA Settlement Employees (i.e., full name, last known address, and 
number of Pay Periods worked during the PAGA Period that (a) include a register transaction at 
the cashwrap and (b) that do not include a register transaction at the cashwrap) to the Settlement 
Administrator within fifteen (15) business days after the Effective Date.   

5. Distribution of Gross Settlement Amount.

a. Within ten (10) business days after receipt of the Gross Settlement Amount 
from Defendant, the Settlement Administrator will issue to each PAGA Settlement Employee at 
their last known address a check for their Individual PAGA Payment, along with an explanatory 
letter substantially in the form of Exhibit B.  Checks will remain negotiable for one hundred eighty 
(180) days.  Any checks returned as non-deliverable on or before the check cashing deadline will 
be sent promptly via regular First-Class U.S. Mail to the forwarding address affixed thereto.  If no 
forwarding address is provided, the Settlement Administrator will promptly attempt to determine 
the correct address using a skip-trace, or other search using the name, address or Social Security 
number of the PAGA Settlement Employee involved, and will then perform a single re-mailing. 
The Settlement Administrator shall mail a check-cashing reminder postcard to those PAGA 
Settlement Employees who have not negotiated their Individual PAGA Payment checks within 
ninety (90) days of mailing.  Funds represented by settlement checks returned as undeliverable and 
those settlement checks remaining uncashed for more than 180 days after issuance shall be 
deposited by the Settlement Administrator with the California State Controller to be deposited in 
the Unclaimed Property Fund in the name of the PAGA Settlement Employee. A PAGA Settlement 
Employee’s failure to claim or deposit any check issued by the Settlement Administrator shall 
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have no effect on that PAGA Settlement Employee’s release of all Released Claims set forth 
herein. 

b. Within five (5) days after receipt of the Gross Settlement Amount from 
Defendant, the Settlement Administrator will distribute to Plaintiff at her last known address the 
Plaintiff’s Incentive Award from the Gross Settlement Amount. 

c. Within five (5) days after receipt of the Gross Settlement Amount from 
Defendant, the Settlement Administrator will pay from the Gross Settlement Amount to the 
LWDA the amount allocated to the LWDA and will pay to Plaintiff’s Counsel the attorneys’ fees 
and costs as approved by the Court.  The Settlement Administrator shall use the Administration 
Costs to pay for any fees and costs associated with the administration of this settlement and 
distribution of the Gross Settlement Amount.  

6. Objections to Settlement. Because the Action is a PAGA action and Plaintiff is 
pursuing the Action on behalf of the State of California, the Parties agree that PAGA Settlement 
Employees have no right to object to the Settlement. 

7. No Right to Opt Out. Because the Action is a PAGA action and Plaintiff is 
pursuing the Action on behalf of the State of California, no PAGA Settlement Employee has the 
right to opt out of the Settlement. 

8. Accounting.  The Settlement Administrator will provide an accounting under oath 
to the Parties of the amounts paid out.   

9.  No Tax Representations.  The Parties agree that all tax obligations, if any, which 
may arise from the payments set forth above shall be the sole obligation of Plaintiff and/or PAGA 
Settlement Employees.  Plaintiff acknowledges that Defendant makes no representations or 
warranties with respect to any tax consequences or characterization of the nature of any payment 
under this Settlement Agreement 

V. MISCELLANEOUS PROVISIONS 

1. Temporary Discovery Stay. The Parties will endeavor to seek approval of the 
Settlement on the earliest mutually available hearing date. The Parties agree to stay all discovery 
deadlines until January 15, 2023, at the earliest. Should the Settlement not be approved by January 
15, 2023, the Parties will consider a further stay of discovery, the agreement to which will not be 
unreasonably withheld.  

2. Drafting.  The Parties agree that the terms and conditions of this Settlement 
Agreement are the result of lengthy, intensive, arm’s-length negotiations between the Parties and 
that neither Party shall be considered the “drafter” of this Settlement Agreement for purposes of 
having terms construed against that Party.   

3. Successors.  This Settlement Agreement shall be binding upon and inure to the 
benefit of the Parties hereto and her/its respective heirs, trustees, executors, administrators, 
successors, and assigns. 
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4. Costs and Fees.  The Parties shall each bear their own costs, attorneys’ fees, and 
other fees incurred in connection with this Settlement Agreement and in connection with the 
Action, except as otherwise set forth specifically herein. 

5. Authority.  Defendant represents and warrants that the undersigned has the 
authority to act on behalf of Defendant and to bind Defendant to the terms of this Settlement 
Agreement.  Plaintiff represents and warrants that she has the capacity to act on her own behalf 
and on behalf of all who might claim through her to bind them to the terms and conditions of this 
Settlement Agreement, including each and every PAGA Settlement Employee (which includes any 
legal heirs and/or successors-in-interest of each and every PAGA Settlement Employee) and the 
LWDA.   

6. Governing Law.  This Settlement Agreement shall be construed under and 
governed by the laws of the State of California.  This Settlement Agreement shall be deemed to 
have been entered into in California and all questions of validity, interpretation or performance 
of any of its terms or of any rights or obligations of the parties to this Settlement Agreement shall 
be governed by California law.  If any legal or equitable action or arbitration is necessary to 
enforce the terms of this Settlement Agreement, it shall be brought in the Court. 

7. Complete Agreement.  The Parties each acknowledge and represent that no 
promise or representation not contained in this Settlement Agreement has been made to them and 
acknowledge and represent that this Settlement Agreement contains the entire understanding 
between them and contains all terms and conditions pertaining to the compromise and settlement 
of the claims.  This Settlement Agreement cannot be amended or modified except by a writing 
signed by the Parties hereto or their successors-in-interest.  

8. Nullification of Settlement Agreement.  In the event that: (i) the Court does not 
approve the Settlement Agreement and enter Judgment as provided herein; or (ii) the Settlement 
Agreement does not become final for any other reason, then this Settlement Agreement, and any 
documents generated to bring it into effect, will be null and void, and the Parties will be returned 
to their original respective positions. 

9. Judgment and Continued Jurisdiction.  Following the Judgment, the Court will 
have continuing jurisdiction solely for purposes of enforcing the Judgment. 

10. Authorization to Enter Into Settlement Agreement.  Counsel for all Parties 
warrant and represent they are expressly authorized by the Parties whom they represent to negotiate 
this Settlement Agreement and to take all appropriate action required or permitted to be taken by 
such Parties pursuant to this Settlement Agreement to effectuate its terms and to execute any other 
documents required to effectuate the terms of this Settlement Agreement.   

11. Execution and Counterparts.  This Settlement Agreement is subject only to the 
execution of all Parties.  However, the Settlement Agreement may be executed in one or more 
counterparts.  All executed counterparts and each of them, including electronic, facsimile, and 
scanned copies of the signature page, will be deemed to be one and the same instrument. 
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12. Acknowledgement That the Settlement is Fair and Reasonable.  The Parties 
believe this Settlement Agreement is a fair, adequate, and reasonable settlement of the Action, 
acknowledging that the Court “may award a lesser amount than the maximum civil penalty amount 
specified by” PAGA “if, based on the facts and circumstances of the particular case, to do 
otherwise would result in an award that is unjust, arbitrary and oppressive, or confiscatory.” Cal. 
Lab. Code § 2699(e)(2).  The Parties have arrived at this Settlement Agreement after arm’s-length 
negotiations by experienced counsel.  The Parties further acknowledge that they are each 
represented by competent counsel and that they have had an opportunity to consult with their 
counsel regarding the fairness and reasonableness of this Settlement Agreement. 

13. Invalidity of Any Provision.  Before declaring any provision of this Settlement 
Agreement invalid, the Court will first attempt to construe the provision as valid to the fullest 
extent possible consistent with applicable precedents so as to find all provisions of this Settlement 
Agreement valid and enforceable.  

14. Waiver.  No waiver of any condition or covenant contained in this Settlement 
Agreement or failure to exercise a right or remedy by any of the Parties hereto will be considered 
to imply or constitute a further waiver by such party of the same or any other condition, covenant, 
right or remedy.  

15. Severability.  If any term or provision of this Settlement Agreement is held to be 
invalid or unenforceable, the remaining portions of this Settlement Agreement will continue to be 
valid and will be performed, construed, and enforced to the fullest extent permitted by law, and 
the invalid or unenforceable term will be deemed amended and limited in accordance with the 
intent of the Parties, as determined from the face of the Settlement Agreement, to the extent 
necessary to permit the maximum enforceability or validation of the term or provision.  

16. Representation by Counsel.  The Parties acknowledge that they have been 
represented by counsel throughout all negotiations that preceded the execution of this Settlement 
Agreement, and that this Settlement Agreement has been executed with the consent and advice of 
counsel, and reviewed in full. 

17. Cooperation, Execution of Necessary Documents and Disputes.  The Parties 
and their counsel will cooperate with each other in good faith and use their best efforts to effectuate 
the implementation of the Settlement Agreement and receive approval from the Court.  The Court 
will retain continuing jurisdiction as to the implementation of the Settlement Agreement, 
interpretation of the Settlement Agreement, the form or content of any document needed to 
implement the Settlement Agreement, or on any supplemental provisions that may become 
necessary to effectuate the terms of this Settlement Agreement. 

18. Binding Agreement.  The Parties warrant that they understand and have full 
authority to enter into this Settlement, and further intend that this Settlement Agreement will be 
fully enforceable and binding on all Parties, and agree that it will be admissible and subject to 
disclosure in any proceeding to enforce its terms.  The Parties further agree that, as of the Effective 
Date, Plaintiff, all other PAGA Settlement Employees, the LWDA, and Defendant shall be bound 
by this Settlement Agreement as to the Action. 
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19. Waiver of Right to Appeal.  Provided that the Judgment is consistent with the
terms and conditions of the Settlement Agreement, Plaintiff, PAGA Settlement Employees, the 
LWDA, and Defendant, inclusive, hereby waive any and all rights to appeal in connection with 
the Judgment, with the exception that Plaintiff and/or Plaintiff’s Counsel may appeal any order 
denying or reducing their requested attorneys’ fees and/or costs and/or Plaintiff’s Incentive Award.  

IN WITNESS THEREOF, the Parties each acknowledge that she/it has read the foregoing 
Settlement Agreement, accepts and agrees to the provisions contained in this Settlement 
Agreement and hereby executes it voluntarily and with full understanding of its consequences. 

Dated:  ANNA HERNANDEZ 

By: 
 Plaintiff 

Dated:  OLD NAVY, LLC 

By: 
Julie Gruber 
Executive Vice President, Global           
General Counsel, Corporate Secretary, & 
Chief Compliance Officer of The Gap, Inc. 

APPROVED AS TO FORM: 

Dated:  ORRICK HERRINGTON & SUTCLIFFE LLP 

By: 
       Jessica R. Perry 
       Katie E. Briscoe 
       Attorneys for Defendant 

 Dated: ________________________ KEVIN J. MCINERNEY 

By: __________________________________ 
      Kevin J. McInerney 
      Attorneys for Plaintiff 

December 3, 2023
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NOTICE: EMPLOYEES MAY SIT 

Old Navy provides seats for all employees to use if they wish to do so: 

Sitting While You Work 

You may sit while doing tasks, including tasks at the cashwraps, that, at 
times, may be performed seated. Examples: interacting with customers, 
scanning, taking payment, removing sensors, bagging items, 
reticketing, etc. The ADA cashwrap has knee room underneath; you 
may use the ADA cashwrap while working seated so long as it is not 
needed by an employee who requires a wheelchair or who must sit due 
to a medical accommodation.  

Sitting When There is No Work to Do 

You may sit when there is no work to be done, such as when there is a 
temporary lull in customers at the cashwrap or fitting room and there 
aren’t other duties that you should be doing. Old Navy will make seats 
available to be used in or near work areas.  

If you’re not able to use or find a seat (because, for example, available seats 
are already in use), please promptly notify your manager or contact HR. 

Employees who work while seated must still provide good customer service and 
meet company efficiency standards. 
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