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ELECTRONICALLY FILED
Superior Court of California,
Courty of San Diego

02M5/2022 at 10:50:41 A

Clerk of the Superior Court
By Regina Chanez, Deputy Clerk

Attorneys for Plaintiffs and All Others Similarly Situated

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

ELIAS MERHI, an individual; NICHOLAS
SEVILLA, an individual; SEAN O’NEIL, an
individual; JOSE RAMOS 1V, an individual;
MEGAN CHAMBERS, an individual,;
FARIDEH BABRI, an individual; RACHEL
WILKINSON, an individual; VERONICA
HERNANDEZ, an individual; ELLEN
BENTON, an individual; VIRGINIA LEA
ANDERSON, an individual; JEFFREY
GRAHAM, an individual;, MATTHEW
STRANSKY, an individual; ALEXANDER
OLSON, an individual; WANDA ALLEN, an

individual; SEAN CARPENTER, an individual;

MARK CRUSOE, an individual; JOHN

ENRIGHT, an individual; PAMELA LEHMAN,

an individual; TYLER WINTERMOTE, an
individual; JENNIFER STRAUSS, an
individual; TRACY WILKINS, an individual;
RICHARD SILVAS, an individual; GLORIA
MOLANO, DONNA VILLANUEVA an
individual; NAEEMAH REHN, an individual;
KIMBERLY UNDERWOOQOD, an individual;
each as an individual and on behalf of all others
similarly situated

Plaintiffs,
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)
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)
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)
)
)
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8)

Case No.: 37-2022-00005054 CU-0E-CTL

CLASS AND REPRESENTATIVE
ACTION FOR:

FAILURE TO PROVIDE MEAL
PERIODS (Labor Code §§ 226.7, 512, and
1198);

FAILURE TO PROVIDE REST PERIODS
(Labor Code §§ 226.7, 1198, IWC No. 9-
2001);

FAILURE TO PAY OVERTIME (Labor
Code § 510);

FAILURE TO MAINTAIN ACCURATE
RECORDS (Labor Code §1174(d));

FAILURE TO PAY ALL WAGES WHEN
DUE (Labor Code § 204);

FAILURE TO PROVIDE ACCURATE
ITEMIZED WAGE STATEMENTS
(Labor Code § 226 (a), 226.3);

FAILURE TO REIMBURSE WORK
EXPENSES (Labor Code § 2802);

FAILURE TO TIMELY PAY WAGES
UPON TERMINATION (Labor Code §§
201-203);
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) 9) UNFAIR BUSINESS PRACTICES (In
LOWES HOME CENTER, LLC, a North ) Violation of Bus. & Prof. Code § 17200);

Carolina corporation, and DOES 1-50, inclusive, ) 10) VIOLATION OF THE PRIVATE
ATTORNEY GENERALS ACT OF 2004,

Defendants Labor Code §2698 et seq.

{JURY TRIAL DEMANDED}

N N N N N N

Plaintiffs Elias Merhi, Nicholas Sevilla, Sean O’Neil, Jose Ramos IV, Megan Chambers,
Farideh Babri, Rachel Wilkinson, Veronica Hernandez, Ellen Benton, Virginia Lea Anderson, Jeffrey
Graham, Matthew Stransky, Alexander Olson, Wanda Allen, Sean Carpenter, Mark Crusoe, John
Enright, Pamela Lehman, Tyler Wintermote, Jennifer Strauss, Tracy Wilkins, Richard Silvas, Gloria
Molano, Donna Villanueva, Nacemah Rehn and Kimberly Underwood, each as an individual, on
behalf of themselves, and on behalf of all others similarly situated (collectively “Plaintiffs”), hereby
brings this Complaint (“Complaint”) against Defendant LOWES HOME CENTER, LLC
(“Defendant”), and DOES 1-50, inclusive, (collectively, “Defendants”). Plaintiffs hereby state and
allege as follows:

INTRODUCTION

1. Plaintiffs bring this class action pursuant to California Code of Civil Procedure § 382
against Defendants for, among other things: failure to provide complaint rest and meal breaks; failure
to pay overtime wages; failure to maintain accurate records of hours worked and wages earned; failure
to pay wages when due; failure to furnish accurate wage statement; failure to reimburse work-related
expenses incurred in the discharge of job duties; and failure to pay all wages due upon termination.

2. Plaintiffs thus bring this action on behalf of themselves, and other individuals similarly
situated pursuant to Labor Code §§ 201-203, 204, 226(a), 226.7, 510, 512, 1174(d), 1194(a), 2802 and
Industrial Wage Commission (“IWC”) Wage Order No. 7-2001 (“IWC No. 7”) for unpaid premiums
for rest-and-meal break violations, unpaid overtime compensation, applicable penalties, injunctive and
other relief and reasonable attorneys’ fees and costs.
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THE PARTIES

Plaintiff EL.IAS MERHI

3. Plaintiff ELIAS MERHI is and was, at all times relevant to this Complaint, an adult
individual who lived in San Marcos, California and worked for Defendant in the City of Escondido in
the County of San Diego, California. Defendant employed Plaintiff as a Merchant Service Associate
from in or about June 27, 2021, to on or about September 8, 2021.

Plaintiff NICHOLAS SEVILLA

4. Plaintiff NICHOLAS SEVILLA is and was, at all times relevant to this Complaint, an
adult individual who lived in Lakewood, California and worked for Defendant in the County of Los
Angeles, California. Defendant employed Plaintiff as an Assistant Manager and Store Manager from
in or about November 1, 2003, to on or about November 12, 2020.

Plaintiff SEAN O’NEIL

5. Plaintiff SEAN O’NEIL is and was, at all times relevant to this Complaint, an adult
individual who lived in Fresno, California and worked for Defendant in the City of Fresno and Madera
in the County of Fresno, California. Defendant employed Plaintiff as a Sales Associate from in or
about March 5, 2021, to on or about May 21, 2021.

Plaintiff JOSE RAMOS 1V

6. Plaintiff JOSE RAMOS 1V is and was, at all times relevant to this Complaint, an adult
individual who lived in Visalia, California and worked for Defendant in the City of Visalia in the
County of Tulare, California. Defendant employed Plaintiff as a Back End Supervisor from in or about
October 29, 2020, to on or about July 8, 2021.

Plaintiff MEGAN CHAMBERS

7. Plaintiff MEGAN CHAMBERS is and was, at all times relevant to this Complaint, an
adult individual who lived in Stockton, California and worked for Defendant in the City of Lodi in the
County of San Joaquin, California. Defendant employed Plaintiff as a Pro Service Specialist from in
or about March 12, 2008, to on or about December 2, 2020.

Plaintiff FARIDEH BABRI

8. Plaintiff FARIDEH BABRI is and was, at all times relevant to this Complaint, an adult
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individual who lives in Irvine, California and worked for Defendant in the City of Rancho Santa
Margarita in the County of Orange, California. Defendant hired Plaintiff as a Human Resources
Manager in or about September 30, 2013, to on or about July 19, 2019.

Plaintiff RACHEL WILKINSON

9. Plaintiff RACHEL WILKINSON is and was, at all times relevant to this Complaint, an
adult individual who lived in Fresno, California and worked for Defendant in the City of Fresno in the
County of Fresno, California. Defendant hired Plaintiff as a Customer Service Associate in or about
April 24, 2007, to on or about October 6, 2021.

Plaintiff VERONICA HERNANDEZ

10. Plaintifft VERONICA HERNANDEZ is and was, at all times relevant to this
Complaint, an adult individual who lived in Tustin, California and worked for Defendant in the City
of Livermore in the County of Alameda, in the City of Long Beach in the County of Los Angeles, in
the City of Tustin in the County of Orange, and Rancho Santa Margarita in the County of Orange,
California. Defendant employed Plaintiff as a Human Resources Manager from in or about August 18,
2003, to on or about August 1, 2019.

Plaintiff ELLEN BENTON

11. Plaintiff ELLEN BENTON is and was, at all times relevant to this Complaint, an adult
individual who lived in Ontario, California and worked for Defendant in the City of Ontario and in the
City of San Bernardino, California. Defendant employed Plaintiff as a Sales Specialist from in or about
September 1, 2020, to on or about October 12, 2021.

Plaintiff VIRGINIA LEA ANDERSON

12. Plaintiff VIRGINIA LEA ANDERSON is and was, at all times relevant to this
Complaint, an adult individual who lived in Covina, California and worked for Defendant in the City
of San Dimas in the County of Los Angeles, in the City of Chino Hills in the County of San Bernardino,
in the City of Upland in the County of San Bernardino, and in the City of Ontario in the County of
San Bernardino, California. Defendant employed Plaintiff as a HR Business Partner from in or about
August 17, 2003, to on or about July 15, 2019.

/1
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Plaintiff JEFFREY GRAHAM

13. Plaintiff JEFFREY GRAHAM is and was, at all times relevant to this Complaint, an
adult individual who lived in Pioneer, California and worked for Defendant in the City of Martell in
the County of Amador, California. Defendant employed Plaintiff as a Commercial Sales from in or
about October 22, 2007, to on or about May 31, 2021.

Plaintiff MATTHEW STRANSKY

14. Plaintiff MATTHEW STRANSKY is and was, at all times relevant to this Complaint,
an adult individual who lived in Magalia, California and worked for Defendant in the City of Chino
in the County of San Bernardino, California. Defendant employed Plaintiff as an Overnight Operations
Manager from in or about March 15, 2018, to on or about July 15, 2021.

Plaintiff ALEXANDER OLSON

15. Plaintiff ALEXANDER OLSON is and was, at all times relevant to this Complaint, an
adult individual who lived in Tuolumne, California. He has been working for Defendant in the City of
Sonora and in the County of Tuolumne, California. Defendant hired Plaintiff as an Assistant Store
Manager from in or about January 15, 2018, and is still presently employed.

Plaintiff WANDA ALLEN

16. Plaintiff WANDA ALLEN is and was, at all times relevant to this Complaint, an adult
individual who lived in Washington, California and worked for Defendant in the City of Bakersfield
in the County of Kern, California. Defendant employed Plaintiff as a Customer Service Associate in
or about January 12, 2007, to on or around September 24, 2019.

Plaintiff SEAN CARPENTER

17. Plaintiff SEAN CARPENTER is and was, at all times relevant to this Complaint, an
adult individual who lived in El Sobrante, California. He has been working for Defendant in the City
of Dublin in the County of Alameda, California. Defendant hired Plaintiff as an Administrative Clerk
from in or about November 1, 2007 and is presently still employed.

Plaintiff MARK CRUSOE

18. Plaintiff MARK CRUSOE is and was, at all times relevant to this Complaint, an adult

individual who lived in Vacaville, California and worked for Defendant in the City of Vacaville in the
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County of Solano, California. Defendant employed Plaintiff as a Pro Service Specialist from in or
about July 10, 2020, to on or about January 4, 2022.
Plaintiff JOHN ENRIGHT

19. Plaintiff JOHN ENRIGHT is and was, at all times relevant to this Complaint, an adult
individual who lived in Temecula, California. He has been working for Defendant in the City of
Temecula in the County of Riverside, California. Defendant hired Plaintiff as a Customer Service
Representative from in or about September 1, 20119, and is presently employed.

Plaintiff PAMELA LEHMAN

20. Plaintiff PAMELA LEHMAN is and was, at all times relevant to this Complaint, an
adult individual who lived in Murrieta, California. She has been working for Defendant in the City of
Murrieta in the County of Riverside, California. Defendant hired Plaintiff as a Kitchen Design
Specialist from in or about November 7, 2005 and is presently employed.

Plaintiff TYLER WINTERMOTE

21. Plaintiff TYLER WINTERMOTE is and was, at all times relevant to this Complaint,
an adult individual who lived in Santee, California and worked for Defendant in the City of Santee in
the County of San Diego, California. Defendant employed Plaintiff as an Overnight Stocker from in
or about September 9, 2020, to on or about October 15, 2020.

Plaintiff JENNIFER STRAUSS

22. Plaintiff JENNIFER STRAUSS is and was, at all times relevant to this Complaint, an
adult individual who lived in Fresno, California. She has been working for Defendant in the City of
Fresno in the County of Fresno, California. Defendant hired Plaintiff as a Pricing Coordinator in or
about July 14, 2008 and is still presently employed.

Plaintiff TRACY WILKINS

23. Plaintiff TRACY WILKINS is and was, at all times relevant to this Complaint, an adult
individual who lived in Hawthorne, California. She has been working for Defendant in the City of
Hawthorne in the County of Los Angeles, California. Defendant hired Plaintiff as a Sales Associate
from in or about April 26, 2016 and is still presently employed.

/]
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Plaintiff RICHARD SIL.VAS

24. Plaintiff RICHARD SILVAS is and was, at all times relevant to this Complaint, an
adult individual who lived in Corona, California and worked for Defendant in the City of Riverside in
the County of Riverside, California. Defendant employed Plaintiff as a Night Operations Department
Supervisor from in or about March 15, 2020, to on or about August 17, 2021.

Plaintiff GLORIA MOLANO

25. Plaintiff GLORIA MOLANO is and was, at all times relevant to this Complaint, an
adult individual who lived in Diamond Bar, California and worked for Defendant in the City of Chino
Hills in the County of San Bernardino, California. Defendant employed Plaintiff as a Cash Office -

Admin from in or about August 1, 2003, to on or about November 1, 2020.

Plaintiff DONNA VILLANUEVA

26.  Plaintiff DONNA VILLANUEVA is and was, at all times relevant to this Complaint,
an adult individual who lived in Whittier, California and worked for Defendant in the City of Norwalk
in the County of Los Angeles, California. Defendant employed Plaintiff as a Cashier from on or about
November 23, 2019, to on or about April 13, 2020.

Plaintiff NAEEMAH REHN

27.  Plaintiff NAEEMAH REHN is and was, at all times relevant to this Complaint,
an adult individual who lived in Murrieta, California and worked for Defendant in the City of
Temecula in the County of Riverside, California. Defendant employed Plaintiff as a Customer Service
Associate from on or about September 9, 2017, to on or about September 7, 2019.

Plaintiff KIMBERLY UNDERWOOD
28. Plaintiff KIMBERLY UNDERWOOD is and was, at all times relevant to this

Complaint, an adult individual who lived in County of Orange, California and worked for Defendant
in the City of Rancho Santa Margarita in the County of Orange, California. Defendant employed
Plaintiff as a Head Cashier from on or about December 22, 2021, to on or February 2, 2022.

/]

/]
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Defendant LOWES HOME CENTER. LL.C

29. At all times relevant to this Complaint, Defendant was a North Carolina corporation,
duly registered to conduct business and employ persons throughout California, where it employed
Plaintiffs.

30.  Defendant is a retail company. Defendant maintains approximately 110 locations
throughout the State of California.

31. At all relevant times to this Complaint, Defendant employed Plaintiffs at their
respective Lowe’s locations in the State of California.

32. At all times mentioned in this Complaint, Defendant was Plaintiffs “employer,” and
Plaintiffs were its “employee” as defined by California law.

33. Plaintiffs are unaware of the true names or capacities of Defendants sued herein under
the fictitious names DOES 1-50, inclusive, but prays for leave to amend and serve such fictitiously-
named Defendants pursuant to California Code of Civil Procedure § 474 once their names and
capacities become known.

34, Plaintiffs are informed and believes, and thereon alleges, that DOES 1-50, inclusive,
are the partners, agents, owners, shareholders, managers, principals or employees of Defendant and/or
and were acting on behalf of Defendant.

35. Plaintiffs are informed and believes, and thereon alleges, that each and all of the acts
and omissions alleged herein was performed by or is attributable to Defendant, each acting as the agent
for the other, with legal authority to act on the other’s behalf. The acts of any and all Defendant was
in accordance with, and represent the policy of, Defendant.

36. At all times herein mentioned, Defendant, ratified each and every act or omission
complained of herein. At all times herein mentioned, Defendant, aided and abetted the acts and
omissions of each and all of the other Defendant in proximately causing the damages herein alleged.

37. Plaintiffs are informed and believes, and thereon alleges, that Defendant is in some
manner intentionally, negligently or otherwise responsible for the acts, omissions, occurrences and
transactions alleged herein.

/1
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JURISDICTION AND VENUE

38. The civil penalties sought by Plaintiffs exceed the minimum jurisdiction limits of the
San Diego County Superior Court and will be established according to proof at trial.

39. This Court has jurisdiction of this action pursuant to the California Constitution, Article
VI, Section 10, which grants the Superior Court original jurisdiction in all causes except those given
by statute to other courts. The statues under which this action of brought do not specify any other basis
for jurisdiction.

40. This Court has jurisdiction over the violations alleged herein and over Defendant and
Does 1 — 50, inclusive, because upon information and belief, each party has sufficient minimum
contacts in California or otherwise intentionally avails itself of California law so as to render the
exercise of jurisdiction over it by the California courts consistent with traditional notions of fair play
and substantial justice. Defendant at all times relevant employed certain Plaintiffs while theses
Plaintiffs were domiciled in and performing their work duties in the State of California, in the County
of San Diego. Certain Plaintiffs maintained and worked out of the Cities of Escondido and Santee, in
the County of San Diego.

41. Venue is proper in this Court because, upon information and belief, the named
Defendant employed certain Plaintiffs, who are residents of this county and the acts and omissions
alleged herein took place in this county.

GENERAL ALLEGATIONS AND SUMMARY OF CLAIMS

42. Plaintiffs allege that they and the Class/Subclass Members are individuals who
currently work or formerly worked for Defendant in the State of California as non-exempt, hourly, full
time and part time employees, at any given time during the four years prior to the filing of this
complaint (the “Class Period”). Plaintiffs and such Class/Subclass Members work/worked in exempt
and non-exempt, hourly and salary compensated, Merchant Service Associate, Assistant Manager,
Assistant Store Manager, Store Manager, Sales Associate, Back End Supervisor, Pro Service
Specialist, Human Resources Manager, Customer Service Associate, Sales Specialist, HR Business
Partner, Commercial Sales, Overnight Operations Manager, Administrative Clerk, Customer Service

Representative, Kitchen Design Specialist, Overnight Stocker, Pricing Coordinator, Night Operations
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Department Supervisor, Cash Office — Admin, and other similar positions for Defendant, a home
improvement retail company. Plaintiffs and those who were employed by Defendant in California
during the Class Period job duties included but not limited to, operating cash register, sales, training,
managing, customer service, handling inventory, updating fixtures, assembling merchandise and
appliances for showrooms and customers among many other things.

43. The duties of Merchant Service Associate, Assistant Manager, Assistant Store
Manager, Store Manager, Sales Associate, Back End Supervisor, Pro Service Specialist, Human
Resources Manager, Customer Service Associate, Sales Specialist, HR Business Partner, Commercial
Sales, Overnight Operations Manager, Administrative Clerk, Customer Service Representative,
Kitchen Design Specialist, Overnight Stocker, Pricing Coordinator, Night Operations Department
Supervisor, Cash Office — Admin are virtually identical. Any differences in the job activities between
the different individuals in these positions were and are legally insignificant to the issues presented by
this action. The same policies, procedures, employee handbooks, manuals, compensation plans, and
training modules were uniformly applied to the exempt and nonexempt Plaintiffs and Class/Subclass
Members, which means individual issues will not predominate, and in fact, all issues are systematically
linked, related and common, both in terms of facts and law for Plaintiffs and each of the members of
the Class/Subclasses during the Class Period.

44.  Labor Code § 1194 provides that employees must be separately paid an hourly wage
for each and every hour worked.

45. Plaintiffs and the Class/Subclass Members are/were at all times subject to California’s
laws and regulations protecting the employees’ entitlement to be paid and presumption to be paid all
wages earned for labor performed, including an hourly wage for each and every hour worked.

46.  Labor Code §§ 218, 1194(a) and 1194.2(a) provide that an employee who has not been
paid the legal wage may recover the unpaid balance and together with attorney’s fees and costs of suit,
as well as liquidated damages in an amount equal to the wages unpaid and interest thereon.

47. Labor Code § 1198 states: “The maximum hours of work and the standard conditions

of labor fixed by the commission shall be the maximum hours of work and the standard conditions of
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labor for employees. The employment of any employee for longer hours than those fixed by the order
or under conditions of labor prohibited by the order is unlawful.”

48.  Labor Code § 510 states in pertinent part, “Any work in excess of eight hours in one
workday or in excess of 40 hours in any one workweek ... shall be compensated at the rate of no less
than one and one-half times the regular rate of pay for any employee.” In addition, “any work in excess
of 12 hours in one day shall be compensated at a rate of no less than twice the regular rate of pay for
an employee.” As a matter of course during all or a substantial portion of the Class Period, Plaintiffs
and certain member of the Class were regularly, uniformly and systematically required by Defendant
to work in excess of eight hours per day, and/or required to work in excess of 40 hours per week
without being paid the requisite overtime wages required by Labor Code §§ 510, 1194 and Wage
Order No. 7.

49.  Due to Plaintiffs and certain Class Members/Subclass Members working off the clock
during lunch breaks, in many instances because of the unrecorded hours worked, their shifts exceeded
eight hours a day or over 40 hours in a week. Whenever Plaintiffs and Class Members exceeded eight
hours per day or forty hours per week, Defendant’s managers would often pressure them to clock out
while they are/were still required to complete tasks assigned by Defendant. On multiple occasions,
Defendant required certain of the Plaintiffs and certain Class Members/Subclass Members to stay
longer to cover the staff shortage outside of their regularly scheduled shifts without tracking and
compensating for those hours work. There were also occasions that Defendant altered the time records
logged into the system by certain Plaintiffs and certain Class Members/Subclass Members.

50. Defendant willfully refused to pay Plaintiffs and members of the Class/Subclasses the
required compensation for all hours worked and failed to keep time records as required by law.

51.  Labor Code § 512 provides in relevant part: “An employer shall not employ an
employee for a work period of more than five hours per day without providing the employee with a
meal period of not less than 30 minutes . . . . An employer shall not employ an employee for a work
period of more than 10 hours per day without providing the employee with a second meal period of

b

not less than 30 minutes . ...
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52. IWC Order No. 7-2001, which applies to Defendant’s industry, likewise requires
employers to provide meal periods to employees. Section 11(C) of IWC Order No 7-2001 provides in
relevant part: “Unless the employee is relieved of all duty during a 30-minute meal period, the meal
period shall be considered an “on duty” meal period and counted as time worked.”

53. Throughout the Class Period, Defendant fails/failed to provide meal periods and rest
periods to certain Plaintiffs. The nature of Plaintiffs’ and Class Members/Subclass Members work,
providing in person customer service, was rigorous and nonstop. Plaintiffs and certain Class
Members/Subclass Members are/were frequently prevented from timely taking meal breaks and rest
breaks due to constant work demands and staffing shortages, they were not timely relieved of all duties
to take such breaks. Defendant required for Plaintiffs and certain of Class Members/Subclass Members
to take care of the customers and assist other employees during their meal break and rest breaks. Thus,
as a matter of course during all or a substantial portion of the Class Period, Plaintiffs and each member
of the Class were regularly, uniformly and systematically prohibited by Defendant from taking timely,
compliant, uninterrupted, unpaid 30-minute meal periods for every five hours worked as required by
Labor Code § 512 and Wage Order no. 7, nor were Plaintiffs or members of the Class paid a one hour
premium wage at their regular rate of pay for each missed, short, late or interrupted meal period.

54. Section 12(A) of IWC Order No. 7-2001 provides in relevant part: “Every employer
shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in
the middle of each work period. The authorized rest period time shall be based on the total hours
worked daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.
Authorized rest period time shall be counted as hours worked for which there shall be no deduction
from wages.”

55.  The nature of Plaintiffs’ and Class Members/Subclass Members work, providing in
person customer service, was rigorous and nonstop. Plaintiffs and certain Class Members/Subclass
Members were frequently prevented from timely taking rest breaks because, due to their constant work
demands and staffing shortages. As such, Plaintiffs, were not timely relieved of all duties to take such
breaks. Defendant mandated Plaintiffs and certain Class Members/Subclass Members to take care of

customer’s inquiries and needs as they come, leaving them no time for rest breaks or shortening the
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time of their rest breaks. Thus, as a matter of course, during all or a substantial portion of the Class
Period, Plaintiffs and certain Class Members/Subclass Members were regularly, uniformly, and
systematically prohibited by Defendant from taking, timely, compliant, uninterrupted paid 10-minute
rest periods for every four hours worked (or major fraction thereof) as required by Labor Code §§
226.7, 512 and Wage Order 7, nor were Plaintiffs or members of the Class paid a one-hour premium
wage at their regular rate of pay for each missed, short, late or interrupted rest period.

56.  Labor Code § 226.7(c) provides in relevant part: “If an employer fails to provide an
employee a meal or rest or recovery period in accordance with a state law, including, but not limited
to, an applicable statute or applicable regulation, standard, or order of the Industrial Welfare
Commission, . . . the employer shall pay the employee one additional hour of pay at the employee’s
regular rate of compensation for each workday that the meal or rest or recovery period is not provided.

57. Defendant knew or reasonably should have known that Plaintiffs and certain Class
Members/Subclass Members were not timely relieved of all duties and were impeded or prevented
from taking timely all meal periods and rest breaks.

58. Plaintiffs and Class Members/Subclass Members were not paid “premium pay
penalties” pursuant to Labor Code § 226.7(c) for any of the workdays that Defendant failed to provide
them timely, uninterrupted meal and rest breaks.

59.  Labor Code § 226(a) requires employers to provide employees itemized wage
statements that accurately report, among other things, the total hours worked and total wages earned
in each pay period.

60. Pursuant to Section 11(C) of IWC Order No. 7-2001, Defendant should have correctly
counted all purported “meal periods” for which Defendant failed to relieve Plaintiffs and Class
Members/Subclass Members of all duty as “on duty” meal periods, and Defendant should have
counted those purported “meal periods” as time worked. Defendant should have reported that
additional time worked on the itemized wage statements that Defendant provided to Plaintiffs and
Class Members/Subclass Members, but Defendant failed to do so, in violation of Labor Code § 226(a).

61.  From the outset and throughout the Class Period, Defendant has failed to comply with

Labor Code § 226(a). As a matter of common policy and practice, Defendant did not include Plaintiffs
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and certain Class Members’ proper and correct number of hours worked at each correct hourly rate of
pay. The wage statements that were distributed by Defendant to Plaintiffs and the certain Class
Members did not contain all wages earned. Defendant’s policies and practices and the omissions on
the wage statements were intention and knowing, causing Plaintiffs and certain members of the Class
to suffer “injury” by, among other things, impeding them from knowing the amount of wages to which
they are and were entitled.

62. Defendant’s failure to accurately record and maintain records of all hours worked and
wages earned further constitutes a violation of Labor Code §1174(d), which requires employers to
maintain accurate payroll records of hours worked and wages earned for a period of three years.

63.  Labor Code § 201(a) provides in relevant part: “If an employer discharges an
employee, the wages earned and unpaid at the time of discharge are due and payable immediately.”

64.  Labor Code § 202(a) provides in relevant part: “If an employee not having a written
contract for a definite period quits his or her employment, his or her wages shall become due and
payable not later than 72 hours thereafter, unless the employee has given 72 hours previous notice of
his or her intention to quit, in which case the employee is entitled to his or her wages at the time of
quitting.”

65.  Labor Code § 203(a) provides in relevant part: “If an employer willfully fails to pay,
without abatement or reduction, in accordance with §§ 201 ... 202 ... any wages of an employee who
is discharged or who quits, the wages of the employee shall continue as a penalty from the due date
thereof at the same rate until paid or until an action therefor is commenced; but the wages shall not
continue for more than 30 days.”

66. Despite Defendant’s violations of Labor Code §§ 201 and 202 by failing to timely pay
all wages due upon such Plaintiffs’ and certain Class Members who separated from Defendant’s
employment during the Class Period, discharge or quitting, Defendant has failed to pay such
individuals “waiting time” penalties pursuant to Labor Code § 203(a).

67.  Labor Code § 2802(a) requires employers to reimburse employees for all expenses they
incur in direct consequence of the discharge of their duties or obedience to their employers’

instructions.
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68.  During the Class Period, Defendant required Plaintiffs and certain Class Members to
use their personal cell phones to perform their job duties each workday throughout their employment.
Defendant required them to contact supervisors, to communicate with other employees on shift, to text
supervisors, to contact customers, to scan products, to look up inventories for customers, to download
the app “Kronos” for keeping track of their schedules, to download the app “Workday” for tracking
their pay and time records, and to download a Lowes app for scanning products, looking up inventories
for customers, and contacting customers.

69.  During the Class Period, Defendant required certain of the Plaintiffs and certain Class
Members to routinely use their personal internet access or their home internet access to connect with
Defendant’s portals and to perform their assigned job duties.

70.  During the Class Period, Defendant required certain of the Plaintiffs and certain Class
Members to use their personal vehicles to commute to different Lowe’s locations for training.

71.  Despite Defendant’s requirement that Plaintiffs and certain Class Members/Subclass
Members incur expenses using their personal cell phones, personal cell phone data plans, personal
Internet access, home Internet access, and personal vehicles to perform their job duties, Defendant did
not reimburse them. Defendant’s failure to reimburse Plaintiffs and Class Members constitutes a
violation of Labor Code §2802(a).

72. Defendant’s company-wide policies and practices violate California law as pled herein.
Plaintiffs seek declaratory relief, reporting time pay, regular and overtime compensation, premium
pay for rest and meal break violations, reimbursement of business expenses, liquidated damages and
other damages and penalties as permitted by California Law, interest and attorneys’ fees and costs.

CLASS ACTION ALLEGATIONS

73. Plaintiffs bring causes of action for violation of California’s wage-and-hour laws as a
class action on behalf of all members of the Class and Subclasses which are defined and composed as
follows:

THE CLASS:

74.  Allindividuals (a) who are currently or formerly employed by Defendant and performed
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work in California as Merchant Service Associate, Assistant Manager, Assistant Store Manager, Store
Manager, Sales Associate, Back End Supervisor, Pro Service Specialist, Human Resources Manager,
Customer Service Associate, Sales Specialist, HR Business Partner, Commercial Sales, Overnight
Operations Manager, Administrative Clerk, Customer Service Representative, Kitchen Design
Specialist, Overnight Stocker, Pricing Coordinator, Night Operations Department Supervisor, Cash
Office and similar job positions, job titles, job codes, job classifications, job duties or job descriptions,
and (b) who were subject to Defendant’s illegal policies and practices as alleged herein during the
Class Period.

75.  In the alternative, and for the convenience of the Court and the parties, Plaintiffs may
seek to certify the following Subclasses at the time the motion for class certification is filed:
UNTIMELY PAYMENT OF WAGES SUBCLASS:

76.  All members of the Class who Defendant failed to timely pay all wages earned when
due, as defined by Labor Code § 204 for all hours worked during the Class Period.

OVERTIME SUBCLASS:

77.  All members of the Class who (a) worked in excess of 8 hours per day and/or 40 hours
per week; and (2) who Defendant failed to pay wages at the requisite overtime rates of pay for overtime
hours worked during the Class Period.

MEAL PERIOD SUBCLASS:

78.  All members of the Class that Defendant did not provide 30-minute, uninterrupted and
duty-free meal periods for shifts over 5 and 10 hours of work, and who were not paid an additional
hour of pay in lieu thereof during the Class Period.

REST PERIOD SUBCLASS:

79.  All members of the Class that Defendant did not authorize or permit uninterrupted and
duty-free 10-minute paid rest periods for every four hours worked, or major fraction thereof, and who
were not paid an additional hour of pay in lieu thereof during the Class Period.

WAGE STATEMENT SUBCLASS:

80.  All members of the Class that Defendant did not provide accurate, itemized wage
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statements showing all hours actually worked, all wages earned, and the applicable rates of pay for
each hour worked during the Class Period.
WAITING TIME SUBCLASS:

81.  All members of the Class who (a) from three years prior to the filing of this complaint
separated from Defendant’s employment, and (2) who Defendant knowingly and willfully failed to
pay all wages due within 72 hours of the time such employees voluntarily or involuntarily ended their
employment with Defendant during the Class Period.

REIMBURSEMENT OF BUSINESS EXPENSES SUBCLASS:

82.  All members of the Class that Defendant did not reimburse expenses necessarily
incurred in the discharge of performing their work-related duties during the Class Period.

83.  Throughout discovery in this litigation, Plaintiffs may find it appropriate and/or
necessary to amend the definition of the Subclasses. In any event, Plaintiffs will formally define and
designate a class definition at such time when Plaintiffs seek to certify the Class or Subclasses defined
herein.

COMMON CLASS ACTION ALLEGATIONS

82. Numerosity: The potential quantity of members of the Class and Subclasses as defined
are so numerous that joinder of all members would be unfeasible and impractical. Plaintiffs are
informed and believe that the total number of current and formerly employed members of the Class
exceeds 100. The quantity and identity of such membership is readily ascertainable via inspection of
Defendant’s records.

84. Superiority: The nature of this action and the nature of the laws available to Plaintiffs
make the use of the class action format particularly efficient and the appropriate procedure to afford
relief to Plaintiffs and the members of the Class and Subclasses for the wrongs alleged herein, for the
following reasons:

a) The State of California, for which there is a named representative, has a public policy which

encourages the use of the class action device.

b) By establishing a technique whereby, the claims of many individuals can be resolved at the

same time, the class suit both eliminates the possibility of repetitious litigation and provides
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d)

2

small claimants with a method of obtaining redress for claims which would otherwise be
too small to warrant individual litigation.

This case involves large corporate Defendant and a large number of individual class
members with many relatively small claims and common issues of law and fact.

If each individual member of the Class was required to file an individual lawsuit, the large
corporate Defendant would necessarily gain an unconscionable advantage because
Defendant would be able to exploit and overwhelm the limited resources of each individual
member of the Class with Defendant’s vastly superior financial and legal resources.
Requiring each individual member of the Class to pursue an individual remedy would also
discourage the assertion of lawful claims by the members of the Class who would be
disinclined to pursue action against Defendant because of an appreciable and justifiable
fear of retaliation and permanent damage to their lives, careers and well-being.

Proof of a common policy and practice or factual pattern, of which the members of the
Class experienced, is representative of the Class herein and will establish the right of each
of the members of the Class to recover on the causes of action alleged herein.

Absent class treatment, the prosecution of separate actions by the individual members

of the Class, even if possible, would likely create:

1. a substantial risk of each individual plaintiff presenting in separate, duplicative
proceedings the same or essentially similar arguments and evidence, including
expert testimony;

1. a multiplicity of trials conducted at enormous expense to both the judicial system
and the litigants;

1il. inconsistent or varying verdicts or adjudications with respect to the individual
members of the Class against Defendant;

iv. potentially incompatible standards of conduct for Defendant; and

v. potentially incompatible legal determinations with respect to individual members
of the Class which would, as a practical matter, be dispositive of the interests of the

other members of the Class who are not parties to the adjudications or which would
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substantially impair or impede the ability of the members of the Class to protect
their interests.

h) The claims of the individual members of the Class are not sufficiently large to warrant
vigorous individual prosecution, considering all of the concomitant costs and expenses
attendant thereto.

1) Courts seeking to preserve efficiency and other benefits of class actions routinely fashion
methods to manage any individual questions.

j) Judicial precedent urges trial courts, which have an obligation to consider the use of
innovative procedural tools to certify a manageable class, to be procedurally innovative

in managing class actions.

85. Well-defined Community of Interest: Plaintiffs also meet the established standards

for class certification as follows:

a) Typicality: The claims of Plaintiffs are typical of the claims of all members of the Class
and Subclasses they seek to represent because all members of the Class sustained injuries
and damages arising out of Defendant’s common course of conduct in violation of
California law, and the injuries and damages of all members of the Class were caused by
Defendant’s wrongful conduct in violation of California law, as alleged herein.

b) Adequacy: Plaintiffs are adequate representatives of the Class and/or Subclasses they seek
to represent, will fairly protect the interests of the members of the Class, have no interests
antagonistic to the members of the Class, and will vigorously pursue this suit via attorneys
who are competent, skilled and experienced in litigating matters of this type.

c) Predominant Common Questions of Law or Fact: There are common questions of law
and/or fact as to the members of the Class which predominate over questions affecting only
individual members of the Class, including, without limitation:

1. Whether Defendant failed and continues to fail to have a policy to provide members
of the Class timely, duty-free, uninterrupted meal periods of at least 30-minutes for

shifts over 5 and 10 hours of work;
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i1. Whether Defendant failed and continues to fail to have a policy to provide members
of the Class timely, duty-free, uninterrupted rest periods of at least
10-minutes for every four hours worked or major fraction thereof;

1.  Whether Defendant unlawfully failed to pay Plaintiffs and the members of the Class
overtime compensation in violation of Labor Code §§ 218, 510, 1194, and Wage
Order 7;

iv. Whether Defendant unlawfully failed to maintain accurate records in violation of
Labor Code § 1174(d);

v. Whether Defendant unlawfully failed to pay all wages to Plaintiffs and members of
the Class when due in violation of Labor Code § 204;

vi. Whether Defendant unlawfully failed to furnish accurate itemized statements to
members of the Class in violation of Labor Code §§ 226, 226.3;

vil. Whether Defendant failed to reimburse Plaintiffs and members of the Class for all
expenses incurred in discharge of their duties in violation of Labor

Code § 2802;

viil. Whether Defendant’s policies and practices of failing to pay their employees all
wages due within the time required by California law after their employment ended
with Defendant violate Labor Code §§ 201-203;

ix. Whether the members of the Class are entitled to compensatory damages, and if so,
the means of measuring such damages;

x. Whether the members of the Class are entitled to injunctive relief;
xi. Whether the members of the Class are entitled to restitution; and
xil. Whether Defendant is liable for attorneys’ fees and costs to the extent permitted by

California law.

d) Manageability of Class and Common Proof: The nature of this action and the nature of
laws available to Plaintiffs make use of the class action format and procedure a particularly
efficient and appropriate procedure to afford relief to Plaintiffs and members of the Class

for the wrongs alleged herein. Specifically, liability will turn on Defendant’s own uniform,
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systematic practices of failing to pay their employees for all wages they earned in violation
of California law during the Class Period. Therefore, the wage violations are predominant
questions of fact that are easily capable of being determined through manageable devices
of common proof, such as statistical random sampling, survey evidence based on scientific
principles, representative  testimony, documentary evidence and common
practices/procedures of Defendant in treating each of the members of the Class as a
homogeneous group. Once the predominant issues of wage compliance are determined,
then each of the derivative subclass claims and damages suffered by each member of the
Class will be capable of being shown by several means of common proof, and limited by
individual showings of entitlement to recovery that can be professionally administered and
tailored to the facts and circumstances of the case.

86. Class certification of the First through the Eighth causes of action is appropriate under
Cal. Code Civ. Proc. § 382 because questions of law and fact common to the Class and Subclasses
predominate over any questions affecting only individual members of the Class and Subclasses of this
litigation. Defendant’s policies and practices unlawfully treated members of the Class and Subclasses
in a uniform fashion. The damages suffered by individual members of the Class and Subclasses are
small compared to the expense and burden of individual prosecution of this litigation. In addition,
class certification is superior because it will obviate the need for unduly duplicative litigation that
might result in inconsistent judgments about Defendant’s practices.

87. Class certification of the First through Eighth causes of action is also appropriate
pursuant to Cal. Code Civ. Proc. § 382 because Defendant has acted or refused to act on grounds
generally applicable to the Class, making appropriate declaratory relief with respect to and the Class
and Subclasses as a whole.

88. Plaintiffs intend to send notice to all members of the Class and Subclasses to the extent
required by law and each will be given an opportunity to opt out of the proceedings.

FIRST CAUSE OF ACTION
FAILURE TO PROVIDE MEAL PERIODS
In Violation of Labor Code §§ 226.7(c), 512(a), 1198 and IWC Order No. 7-2001
(Against Defendant and Does 1 — 50, inclusive)
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89.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

90.  Labor Code § 512 provides in relevant part: “An employer shall not employ an
employee for a work period of more than five hours per day without providing the employee with a
meal period of not less than 30 minutes . . . . An employer shall not employ an employee for a work
period of more than 10 hours per day without providing the employee with a second meal period of
not less than 30 minutes . . ..”

91. IWC Order No. 7-2001, which applies to Defendant’s industry, likewise requires
employers to provide meal periods to employees. Section 11(C) of IWC Order No 7-2001 provides in
relevant part: “Unless the employee is relieved of all duty during a 30-minute meal period, the meal
period shall be considered an “on duty” meal period and counted as time worked.” An ‘on duty’ meal
period shall be permitted only when the nature of the work prevents an employee from being relieved
of all duty and when by written agreement between the parties, an on-the-job paid meal period is
agreed to. The written agreement shall state that the employee may in writing, revoke the agreement
at any time.

92. Labor Code §1198 states: “The maximum hours of work and the standard conditions
of labor fixed by the commission shall be the maximum hours of work and the standard conditions of
labor for employees. The employment of any employee for longer hours than those fixed by the order
or under conditions of labor prohibited by the order is unlawful.”

93. Labor Code § 226.7(c) provides in relevant part: “If an employer fails to provide an
employee a meal or rest or recovery period in accordance with a state law, including, but not limited
to, an applicable statute or applicable regulation, standard, or order of the Industrial Welfare
Commission, . . . the employer shall pay the employee one additional hour of pay at the employee’s
regular rate of compensation for each workday that the meal or rest or recovery period is not provided.

94, Throughout the Class Period, Plaintiffs and certain members of the Class are/were
required to assist customers and other employees during their lunch breaks, which would force them
to work during their lunch breaks. This made it impossible for Plaintiffs and certain members of the

Class to have a duty-free uninterrupted meal break. Defendant did not pay Plaintiffs and members of
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the Class for the time they worked during their breaks nor the premium pay to which they are/were
entitled for the missed and non-compliant rest and meal breaks.

95. Plaintiffs and members of the Class did not waive their right to timely meal periods by
mutual consent with Defendant or otherwise.

96. The nature of Plaintiffs and Class Members’ work, providing in person customer
service, was rigorous and nonstop. Plaintiffs and certain Class Members were frequently prevented
from timely taking meal breaks because, due to their constant work demands and staffing shortages,
they were not timely relieved of all duties to take such breaks.

97. Defendant discouraged, impeded and through threats and intimidation prevented and
dissuaded Plaintiffs and members of the Class from taking compliant 30-minute meal periods, nor did
Defendant pay Plaintiffs or Members of the Class with an additional hour of pay for these meal period
violations, nor did Defendant pay Plaintiffs and Class Members a premium pay penalty for missed,
short, late or interrupted meal breaks pursuant to Labor Code § 226.7(c).

98.  As a result of Defendant’s violations of Labor Code §§ 226.7(c), 512(a), 1198, and
IWC Order No. 7-2001, Plaintiffs seek recovery of “premium pay” pursuant to the DLSE’s Policy
Manual Guidelines and Labor Code § 226.7.

99. Further, pursuant to Labor Code §218.6 and Civil Code §3287, the members of the
Rest Period Subclass seek recovery of prejudgment interest on all amounts recovered herein.

SECOND CAUSE OF ACTION
FAILURE TO PROVIDE REST PERIODS
In Violation of Labor Code §§ 226.7(c), 1198 and IWC Order No. 7-2001
(Against Defendant and Does 1 — 50, inclusive)

100.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though
fully set forth herein.

101.  Section 12(A) of IWC Order No. 7-2001 provides in relevant part: “Every employer
shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in
the middle of each work period. The authorized rest period time shall be based on the total hours

worked daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof.
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... Authorized rest period time shall be counted as hours worked for which there shall be no deduction
from wages.”

102.  Labor Code §1198 states: “The maximum hours of work and the standard conditions
of labor fixed by the commission shall be the maximum hours of work and the standard conditions of
labor for employees. The employment of any employee for longer hours than those fixed by the order
or under conditions of labor prohibited by the order is unlawful.”

103.  Labor Code § 226.7(c) provides in relevant part: “If an employer fails to provide an
employee a meal or rest or recovery period in accordance with a state law, including, but not limited
to, an applicable statute or applicable regulation, standard, or order of the Industrial Welfare
Commission, . . . the employer shall pay the employee one additional hour of pay at the employee’s
regular rate of compensation for each workday that the meal or rest or recovery period is not provided.

104. Throughout the Class Period, Defendant fails/failed to provide rest periods to Plaintiffs
and certain of the Class Members. The nature of Plaintiffs and Class Members” work required them to
provide in person customer service, which is rigorous and nonstop. Plaintiffs and Class Members
are/were frequently prevented from timely taking rest breaks due to constant work demands and
staffing shortages.

105. Defendant knew or reasonably should have known that Plaintiffs and the certain Class
Members were not timely relieved of all duties and were impeded or prevented from timely taking
timely all rest breaks after every fourth hour of work (or major fraction thereof).

106.  Plaintiffs and the Class Members were not paid premium pay penalties pursuant to
Labor Code § 226.7(c) for any of the workdays that Defendant failed to provide them timely,
uninterrupted rest breaks.

107.  As aresult of Defendant’s violations of Labor Code §§ 226.7(c), 1198, and IWC Order
No. 7-2001, Plaintiffs on their own behalf and on behalf of the Class Members they seek to represent,
seek “premium pay penalties” pursuant to Labor Code § 226.7.

108.  Further, pursuant to Labor Code §218.6 and Civil Code §3287, the members of the
Rest Period Subclass seek recovery of prejudgment interest on all amounts recovered herein.

THIRD CAUSE OF ACTION
FAILURE TO PAY OVERTIME WAGES
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In Violation of Labor Code §§ 510, 1194
(Against Defendant and Does 1 — 50, inclusive)

109. Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

110. Plaintiffs seek to represent the proposed Class or in the alternative the proposed
Overtime Subclass as a basis to enforce equal or greater protections for wages owed that are offered
by California law. Because the practices alleged herein are uniform, systematic and continuous and
affect each proposed member of the Class in a legally identical way, Plaintiffs, at the appropriate time
will move to certify the Class or Overtime Subclass to the extent permitted by Cal. Code Civ. Proc. §
382.

111. Plaintiffs and the Class were at all times subject to California’s laws and regulations
protecting the employees’ entitlement to be paid and presumption to be paid overtime wages for
requisite hours worked beyond a normal work day or a normal work week, as specified, without
limitation, by Labor Code §§ 510, 1194 and Wage Order No. 7.

112.  California law requires employers, such as Defendant to pay overtime compensation to
all nonexempt employees for all hours worked over 40 hours per week, or over 8 hours per day. Labor
Code § 204 establishes the fundamental right of all employees in the State of California to be paid
wages, including straight time and overtime, in a timely fashion for their work.

113. Labor Code § 510(a) states in pertinent part: “Any work in excess of eight hours in one
workday and any work in excess of 40 hours in any one workweek ... shall be compensated at the rate
of no less than one and one-half times the regular rate of pay for any employee.” In addition, Labor
Code § 510(a) provides that “[a]ny work in excess of 12 hours in one day shall be compensated at the
rate of no less than twice the regular rate of pay for an employee.”

114.  Pursuant to Labor Code § 1198 it is unlawful to employ persons for longer than the
hours set by the IWC.

115. Pursuant to Labor Code § 1194, “...any employee receiving less than the legal
minimum wage or the legal overtime compensation applicable to the employee is entitled to recover
in a civil action the unpaid balance of the full amount of this minimum wage or overtime

compensation, including interest thereon, reasonable attorney’s fees, and costs of suit.”
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116. As set forth above, Plaintiffs and the members of the Class were entitled to be paid
overtime compensation for all overtime hours worked. Plaintiffs, and certain members of the Class,
were regularly and consistently required to work overtime during the Class Period but were not paid
for all overtime hours worked and were not paid at the correct overtime rate of pay.

117.  Throughout the Class Period, Plaintiffs and certain members of the Class worked in
excess of 8 hours in a workday and/or 40 hours in a workweek. Whenever Plaintiffs and Class
Members exceeded eight hours per day or forty hours per week, Defendant’s managers would often
pressure them to clock out while they are/were still required to complete tasks assigned by Defendant.

118.  On multiple occasions, Defendant required certain of the Plaintiffs and certain Class
Members/Subclass Members to stay longer to cover the staff shortage outside of their regularly
scheduled shifts without tracking and compensating for those hours work. There were also occasions
that Defendant altered the time records logged into the system by certain Plaintiffs and certain Class
Members/Subclass Members.

119. Plaintiffs and the certain Class Members would also routinely work off the clock during
their meal breaks, as was required by Defendant. Due to this time worked off the clock, Plaintiffs and
the certain Class Members would routinely exceed eight-hour shifts and forty-hour workweeks and
would not be paid the required overtime pay.

120.  During the Class Period, Defendant did not pay Plaintiffs and members of the Class

overtime pay for all of the overtime hours worked, included hours worked while off the clock and
Defendant did not pay Plaintiffs and members of the Class at the correct overtime rate of pay.

121.  As a direct and proximate result of Defendant’s unlawful conduct as set forth herein,
Plaintiffs and members of the Class have sustained damages, including loss of earnings for hours of
overtime worked on behalf of Defendant in an amount to be established according to proof at trial,
prejudgment interest, and costs and attorneys’ fees, pursuant to Labor Code § 1194.2 and applicable
California law.

FOURTH CAUSE OF ACTION
FAILURE TO MAINTAIN ACCURATE RECORDS
In Violation of Labor Code § 1174(d)
(Against Defendant and Does 1 — 50, inclusive)
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122.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

123.  California Labor Code § 1174(d), which was in force and effect at all relevant times,
herein, provides in pertinent part, that “Every person employing labor in this state shall keep... at a
central location in the state or at the plants or establishments at which employees are employed, payroll
records showing the hours worked daily by and the wages paid to, and the number of piece-rate units
earned by and any applicable piece rate paid to, employees employed at the respective plants or
establishments. These records shall be kept in accordance with rules established for this purpose by
the commission, but in any case shall be kept on file for not less than three years. An employer shall
not prohibit an employee from maintaining a personal record of hours worked, or, if paid on a piece-
rate basis, piece-rate units earned.”

124.  During the Class Period, Defendant knowingly and intentionally failed to accurately
record, track, maintain and keep accurate records of each and every hour worked and wages earned
for Plaintiffs and the Class Members. On multiple occasions, Defendant required certain of the
Plaintiffs and certain Class Members/Subclass Members to stay longer to cover the staff shortage
outside of their regularly scheduled shifts without tracking and compensating for those hours work.
There were also occasions that Defendant altered the time records logged into the system by certain
Plaintiffs and certain Class Members/Subclass Members.

125.  Upon information and belief and thereon, Plaintiffs have alleged herein that in an effort
to fabricate the appearance of compliance with the provisions of the Labor Code, (simultaneously
motivated by Defendant’s effort to unlawfully avoid payment of premium pay penalties owed for
missed or non-compliant rest and meal breaks, and overtime pay) Defendant’s routinely prohibited
Plaintiffs and members of the Class from receiving proper, timely, and compliant meal and rest breaks and
altered timesheets to get rid of any owed overtime pay.

126. Thus, at all times relevant, Defendant failed to maintain accurate records of all hours
Plaintiffs and Class Members worked, including hours they were working during rest and meal break
period, and for the days they worked in excess of eight hours, or workweeks in excess of forty hours.

As a result of Defendant’s failure to maintain proper accurate records, premium penalties to which
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Plaintiffs and Class Members were entitled for rest and meal break violations was not properly
recorded either.

127.  Accordingly, Plaintiffs as a direct and proximate result of Defendant’s unlawful
conduct as set forth herein, Plaintiffs and members of the Class have sustained damages, for
Defendant’s violation of Labor Code § 1174(d), including loss of earnings for all hours worked, and
loss of receipt of premium pay penalties, in amounts to be established at time.

128.  Plaintiffs and Class members are therefore entitled to and do seek to recover penalties,
pursuant to § 1174.5, which provides that an employer who fails to properly maintain records pursuant
to 1174(d) shall be subject to a civil penalty of five hundred dollars ($500).

FIFTH CAUSE OF ACTION
FAILURE TO PAY ALL WAGES EARNED WHEN DUE
In Violation of Labor Code § 204
(Against Defendant and Does 1 — 50, inclusive)

129. Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.
130. The California Labor Code requires employers to pay all wages due within the time
specified by law. California Labor Code § 204 was in full force and effect at all relevant times herein.
131. Pursuant to § 204, for employees entitled to pay twice per month, two periods of pay
are required. Labor performed between the 1st and 15th of the month must be paid between the 16th
and 26th of the same month and labor performed on the 16th and the end of the month must be paid
on pay days between the 1st and 10th of the following month. Labor Code § 210 provides that « ...
(a) In addition to, and entirely independent and apart from, any other penalty provided in this article,
every person who fails to pay the wages of each employee as provided in §§ 201.3, 204, 204b, 204.1,
204.2,204.11, 205, 205.5, and 1197.5, shall be subject to a penalty as follows:
(1) For any initial violation, one hundred dollars ($100) for each failure to pay each
employee.
(2) For each subsequent violation, or any willful or intentional violation, two hundred
dollars ($200) for each failure to pay each employee, plus 25 percent of the amount

unlawfully withheld.
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132. Plaintiffs and the Class Members were entitled to be paid twice monthly for labor
performed. Although Plaintiffs and the class members are and/or were paid twice monthly, Defendant
failed and intentionally refused to pay Plaintiffs and the Class Members all wages they were entitled
to, twice monthly, including overtime pay during each and every pay period of their employment.

133.  Asalleged herein, Plaintiffs and the Class Members were not paid for all of their wages,
for each and every hour worked, including inter alia time worked during rest and meal breaks, time
worked off the clock and overtime hours, as alleged herein, during every single pay period during the
term(s) of their employment.

134.  Accordingly, as a result of the unlawful acts of Defendant, Plaintiffs and the Class
Members have been deprived of wages in amounts to be determined according to proof at trial, and
are entitled to recovery of such amounts, plus interest and penalties thereon, attorneys’ fees, and costs
of suit, pursuant to Labor Code § s 210, 218 and 1194.

SIXTH CAUSE OF ACTION
FAILURE TO PROVIDE ACCURATE ITEMIZED WAGE STATEMENTS

In Violation of Labor Code § 226(a)

(Against Defendant and Does 1 — 50, inclusive)

135. Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

136.  Labor Code § 226(a) requires employers to provide employees itemized wage
statements that accurately report, among other things, the total hours worked and total wages earned
in each pay period. Section 226(a) states in pertinent part, that “[e]very employer shall, semimonthly
or at the time of each payment of wages, furnish each of his or her employees, either as a detachable
part of the check, draft, or voucher paying the employee’s wages, or separately when wages are paid
by personal check or cash, an accurate itemized statement in writing showing (1) gross wages earned,
(2) total hours worked by the employee ..., (5) net wages earned, (6) the inclusive dates of the period
for which the employee is paid ..., and (9) all applicable hourly rates in effect during the pay period

and the corresponding number of hours worked at each hourly rate by the employee ...”
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137.  Labor Code § 226 (e)(1) states that “[a]n employee suffering injury as a result of a
knowing and intentional failure by an employer to comply with subdivision (a) is entitled to recover
the greater of all actual damages or fifty dollars ($50) for the initial pay period in which a violation
occurs and one hundred dollars ($100) per employee for each violation in a subsequent pay period,
not to exceed an aggregate penalty of four thousand dollars ($4,000), and is entitled to an award of
costs and reasonable attorney’s fees.”

138.  Labor Code § 226(¢)(2)(C) defines “promptly and easily determine” to mean “a
reasonable person would be able to readily ascertain the information without reference to other
documents or information.”

139.  Labor Code § 226(e)(3) states that the phrase “knowing and intentional failure” “does
not include an isolated and unintentional payroll error due to a clerical or inadvertent mistake.”

140.  Labor Code § 226(h) provides: “An employee may also bring an action for injunctive
relief to ensure compliance with this section, and is entitled to an award of costs and reasonable
attorney’s fees.”

141.  As alleged supra, during the Class Period, Defendant failed to maintain accurate
records, including records of time worked through rest and meal break periods, resulting in failure pay
them overtime wages they were owed when they worked shifts in excess of eight hours or in excess
of forty hours per week.

142.  In addition, because of Defendant’s intentional and knowing failure to maintain proper
and accurate records, overtime hours and wages earned were also not recorded, and did not appear on
the Plaintiffs’ and Class Members’ wage statements.

143.  During the Class Period Defendant knowingly and willingly failed to comply with
Labor Code § 226. As a common policy and practice Defendant did not include all hours worked,
including hours worked during on-duty rest and meal breaks, overtime hours worked and wage
statements failed to include premium pay penalties for Plaintiffs and Class Members’ regularly missed
or otherwise, non-compliant, rest and meal breaks. The wage statements issues to the Plaintiffs and
Class Members were not accurate, did not reflect or include all wages earned during each and every

pay period of the Class Period. Defendant’s knowing, and intentional omissions caused the Plaintiftfs
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and Class Members to suffer “injury” by, among other things, impeding them from knowing the
amount of wages to which they are/were lawfully entitled.

144.  As aresult of Defendant’s violations of Labor Code § 226(a), Plaintiffs seek an award
of penalties pursuant to Labor Code § 226(e)(1), and injunctive relief, attorneys’ fees, and costs

pursuant to Labor Code § 226(h).
SEVENTH CAUSE OF ACTION

FAILURE TO REIMBURSE WORK EXPENSES
In Violation of Labor Code § 2802

(Against Defendant and Does 1 — 50, inclusive)

145.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

146.  Labor Code § 2802(a) requires employers to reimburse employees for all expenses they
incur in direct consequence of the discharge of their duties or obedience to their employer’ instructions.

147.  As alleged, during the Class Period, Defendant required Plaintiffs and certain Class
Members to use their personal cell phones to perform their job duties each workday throughout their
employment. Defendant required them to contact supervisors, to communicate with other employees
on shift, to text supervisors, to contact customers, to scan products, to look up inventories for
customers. In addition, certain Class Members were expected to download the app “Kronos” for
keeping track of their schedules, to download the app “Workday” to tracking their pay and time
records, and to download a Lowes app for scanning products, looking up inventories for customers,
and contacting customers.

148.  During the Class Period, Defendant required certain of the Plaintiffs and certain Class
Members to routinely use their personal Internet access or their home Internet access to connect with
Defendant’s portals and to perform their assigned job duties.

149.  During the Class Period, Defendant required certain of the Plaintiffs and certain Class
Members to use their personal vehicles to commute to different Lowe’s locations for training.

150. Despite Defendant’s requirement that Plaintiffs and Class Members incur expenses by

using their personal cell phones, personal cell phone data plans, personal Internet access, home Internet

31

CLASS ACTION COMPLAINT




O© o0 9 O Wnm Bk~ W =

N N NN N N N N N /= e e e e e e e
0 NI N A WD = DO O NN R WND = O

access, and their personal vehicles to perform their job duties, Defendant failed to reimburse Plaintiffs
and the Class Members violated Labor Code § 2802(a).

151.  Defendants continue to refuse to reimburse and indemnify Plaintiffs and members of
Plaintiff Classes for all necessary expenditures and losses incurred by them, including but not limited
to, desk, chair, and other items related to the specific work space, which are subject to Defendant
requirements and approval; the proportionate share of each of their mortgage or rent; property taxes;
homeowner insurance premiums; utilities such as electricity, gas, and water; and trash collection
services.

152.  “All awards made by a court or by the Division of Labor Standards Enforcement for
reimbursement of necessary expenditures under this section shall carry interest at the same rate as
judgments in civil actions. Interest shall accrue from the date on which the employee incurred the
necessary expenditure or loss.” (Cal. Labor Code § 2802(b).)

153. California Labor Code section 2802(c) provides: “For purposes of this section, the term
“necessary expenditures or losses” shall include all reasonable costs, including, but not limited to,
attorney’s fees incurred by the employee enforcing the rights granted by this section.”

154. Defendants owe a duty to Plaintiffs and members of Plaintiff Classes to indemnify them
for all necessary expenditures, losses, and damages suffered and incurred in direct consequence of the
discharge of their duties, or of their obedience to the directions of Defendants.

155. As a result of Defendant’s failure to indemnify and reimburse Plaintiffs and Class
Members for the expenses they necessarily incurred in the performance and discharge of their work-
related duties, Plaintiffs and the Class Members have sustained economic damages in amount to be
proven at trial.

156. As a result of Defendant’s violation of Labor Code § 2802, Plaintiffs seek
reimbursement for all business-related expenses they have incurred working for Defendant, in amounts
to be determined at trial, with interest thereon as well as attorney’s fees and costs of suit pursuant to

Labor Code § 2802(c).
EIGHTH CAUSE OF ACTION

FAILURE TO TIMELY PAY WAGES UPON TERMINATION
In Violation of Labor Code §§ 201-203
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(Against Defendant and Does 1 — 50, inclusive)

157. Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

158.  Labor Code § 201(a) provides in relevant part: “If an employer discharges an
employee, the wages earned and unpaid at the time of discharge are due and payable immediately.”

159.  Labor Code § 202(a) provides in relevant part: “If an employee not having a written
contract for a definite period quits his or her employment, his or her wages shall become due and
payable not later than 72 hours thereafter, unless the employee has given 72 hours previous notice of
his or her intention to quit, in which case the employee is entitled to his or her wages at the time of
quitting.”

160. By requiring Plaintiffs and certain Class Members to work through their meal beaks
Defendants also violated Labor Codes §§ 201 and 202 by failing to timely pay all wages due for each
and every hour worked, including overtime wages to Plaintiffs and Class Members who separated
from Defendant’s employment during the Class Period, at the time of discharge or resignation.

161. Labor Code § 203(a) provides in relevant part: “If an employer willfully fails to pay,
without abatement or reduction, in accordance with §§ 201 ... 202 ... any wages of an employee who
is discharged or who quits, the wages of the employee shall continue as a penalty from the due date
thereof at the same rate until paid or until an action therefor is commenced; but the wages shall not
continue for more than 30 days.”

162. As alleged supra, Defendant failed to lawfully compensate Plaintiffs and the Class
Members as required by law for their missed rest and meal periods and all wages earned. Therefore,
Defendant has willfully failed to make timely payment of the full wages due to Plaintiffs and such
Class Member employees who have resigned or been discharged during the Class Period.

163. Labor Code § 218.5(a) states in relevant part: “In any action brought for the
nonpayment of wages . . . the court shall award reasonable attorney’s fees and costs to the prevailing

party if any party to the action requests attorney’s fees and costs upon the initiation of the action.”
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164. As aresult of Defendant’s violations of Labor Code §§ 201 and 202, Plaintiffs seek an
award of “waiting time penalties” pursuant to Labor Code § 203, and attorney’s fees and costs pursuant

to Labor Code § 218.5.
NINETH CAUSE OF ACTION

UNFAIR BUSINESS PRACTICES
In Violation of Bus. & Prof. Code § 17200 et seq.

(Against Defendant and Does 1 — 50, inclusive)

165. Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully
set forth herein.

166. California Business and Professions Code § 17200, et seq. prohibits unfair competition
in the form of any unlawful, unfair or fraudulent business act or practice.

167. California Business and Professions Code § 17202 provides: “Notwithstanding § 3369
of the Civil Code, specific or preventative relief may be granted to enforce a penalty, forfeiture, or
penal law in case of unfair competition.”

168. California Business and Professions Code § 17203 provides in relevant part that the
court may ‘“restore to any person in interest any money or property, real or person, which may have
been acquired by means of such unfair competition.”

169. California Business and Professions Code § 17203 also provides that any person who
meets the standing requirements of § 17204 and complies with California Code of Civil Procedure §
382 may pursue representative claims for relief on behalf of others.

170. California Business and Professions Code § 17204 allows any “person who has
suffered injury in fact and has lost money or property as a result of such unfair competition” to
prosecute a civil action for violation of the Unfair Business Practices Act.

171. Beginning at an exact date unknown, but at least since the date four years prior to the
filing of this Complaint, Defendant has committed acts of unfair competition as defined by the Unfair
Business Practices Act, by engaging in the unlawful, unfair and fraudulent practices and acts described
in the Complaint, including, but not limited to violations of Labor Codes §§ 201-203, 204, 226 (a),
226.7, 510,512, 1194, 1198, 2802 and the provisions of IWC No. 7-2001.
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172.  The violations of these laws and regulations, as well as of fundamental California
public policies protecting workers, serve as unlawful predicate acts and practices for purposes of
Business and Professions Code § 17200 et seq.

173. The acts and practices described above constitute unfair, unlawful and fraudulent
business practices, and unfair competition, within the meaning of Business and Professions Code §
17200, et seq. Among other things, Defendant’s acts and practices have forced Plaintiffs and Class
Members to labor without receiving appropriate wages and/or to incur personal cell phone expenses
in the discharge of their duties.

174. The acts and practices described above have allowed Defendant to gain an unfair
competitive advantage over law-abiding employers and competitors.

175. As a result of the acts and practices described herein, Plaintiffs and Class Members
have been denied compensation in an amount to be proven at trial.

176. As a result of the aforementioned acts and practices, Defendant has received and
continues to receive ill-gotten gains belonging to Plaintiffs and Class Members.

177.  In light of named Defendant’s unfair business practices in violation of the law,
Plaintiffs and Class Members, pursuant to Business and Professions Code § 17203, seek from this
Court disgorgement of all profits and monies obtained by Defendants on the benefits withheld,
restitution for all monetary benefits payable to Plaintiffs and Class Members but unreasonably and
unfairly withheld, as well as a permanent injunction, enjoining such Defendants from the conduct
alleged herein.

178. Plaintiffs’ success in this action will enforce important rights affecting the public
interest.

179. An award of attorneys’ fees is appropriate pursuant to California Civil Code § 1021.5
because 1) this action will confer a significant benefit upon a large class of persons; and 2) there is a
financial burden involved in pursuing this action; and 3) it would be against the interest of justice to

force Plaintiffs to pay attorneys’ fees from any amount recovered in this action.
TENTH CAUSE OF ACTION

VIOLATION OF THE PRIVATE ATTORNEY GENERALS ACT OF 2004
Labor Code §2698 et seq.
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(Against Defendant and Does 1-50, Inclusive)

180.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though
fully set forth herein.

181. The PAGA expressly establishes that any provision of the California Labor Code which
provides for a civil penalty to be assessed and collected by the Labor and Workforce Development
Agency (the “LWDA?”), or any of its departments, divisions, commissions, boards, agencies or
employees for a violation of the California Labor Code may be recovered through a civil action
brought by an aggrieved employee on behalf of himself or herself, and other current or former
employees.

182.  Plaintiffs, by their employment with Defendants and Defendant’s violations of the
Labor Code as alleged herein, is an aggrieved employee withstanding to bring an action under the
PAGA.

183. Plaintiffs, by virtue of Exhibit A have satisfied all prerequisites to serve as a
representative of the general public to enforce California’s labor laws including, without limitation,
the penalty provisions identified in Labor Code § 2699.5. Since the LWDA took no steps within the
time period required to intervene and because Defendant took no corrective action to remedy the
allegations set forth above, Plaintiffs, as a representative of the people of the State of California, will
seek any and all penalties otherwise capable of being collected by the Labor Commission and/or the

DLSE. This includes each of the following, as is set forth in Labor Code § 2699.5, which states:

“The provisions of subdivision (a) of Section 2699.3 apply to any alleged violation of the
following provisions: subdivision (k) of Section 96, Sections 98.6, 201, 201.3,
201.5,201.7,202,203,203.1,203.5,204, 204a, 204b, 204.1, 204.2, 205, 205.5, 206,
206.5, 208, 209, and 212, subdivision (d) of Section 213, Sections 221, 222, 222.5,
223, and 224, subdivision (a) of Section 226, Sections 226.7,227,227.3, 230, 230.1,
230.2, 230.3, 230.4, 230.7, 230.8, and 231, subdivision (c) of Section 232,
subdivision (c) of Section 232.5, Sections 233, 234, 351, 353, and 403, subdivision
(b) of Section 404, Sections 432.2, 432.5, 432.7, 435, 450, 510, 511, 512, 513, 551,
552,601, 602, 603, 604, 750, 751.8, 800, 850, 851, 851.5, 852, 921, 922, 923, 970,
973,976, 1021, 1021.5, 1025, 1026, 1101, 1102, 1102.5, and 1153, subdivisions (c)
and (d) of Section 1174, Sections 1194, 1197, 1197.1, 1197.5, and 1198, subdivision
(b) of Section 1198.3, Sections 1199, 1199.5, 1290, 1292, 1293, 1293.1, 1294,
1294.1, 1294.5, 1296, 1297, 1298, 1301, 1308, 1308.1, 1308.7, 1309, 1309.5, 1391,
1391.1, 1391.2, 1392, 1683, and 1695, subdivision (a) of Section 1695.5, Sections
1695.55, 1695.6, 1695.7, 1695.8, 1695.9, 1696, 1696.5, 1696.6, 1697.1, 1700.25,
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1700.26, 1700.31, 1700.32, 1700.40, and 1700.47, paragraphs (1), (2), and (3) of
subdivision (a) of and subdivision (e) of Section 1701.4, subdivision (a) of Section
1701.5, Sections 1701.8, 1701.10, 1701.12, 1735, 1771, 1774, 1776, 1777.5, 1811,
1815, 2651, and 2673, subdivision (a) of Section 2673.1, Sections 2695.2, 2800,
2801, 2802, 2806, and 2810, subdivision (b) of Section 2929, and Sections 3073.6,
6310, 6311, and 6399.7.”

184. Plaintiffs are informed and believes that Defendant has violated and continues to
violate the provisions of the Labor Code and applicable Wage Order No. 7-2001.

185. Pursuant to Labor Code section 2699, any provision of the Labor Code that already
provides a civil penalty to be assessed and collected by the Labor and Workforce Development
Agency, or any of its departments, divisions, commissions, boards, agencies or employees for
violation of the code or does not provide a civil penalty may be recovered through a civil action
brought by an aggrieved employee on behalf of himself or herself, and other current or former
employees pursuant to the procedures set forth in Labor Code, section 2699.3.

186. Plaintiffs, on their own behalf, and on behalf of the other similarly situated Aggrieved
Employees is an “aggrieved employees” because they were employed by the violators (the named
Defendant herein and its related Doe affiliates and subsidiaries), during the one-year statutory time
period and during such time period, was subjected to one or more violations, including Labor Code
sections 201-203, 204, 226(a), 226.7, 510, 512, 1174, 1194(a), 2802 and IWC No. 7, and are therefore
properly suited to represent the interests of a PAGA person.

187. Plaintiffs are informed and believes that Defendant have violated and continue to
violate provisions of the Labor Code and applicable Wage Order No. 7. Despite mailing of Exhibit A
at least 65-days prior to the filing of the filing of this Complaint, the LWDA has not notified Plaintiffs
that it intends to investigate the alleged Labor Code violations identified in Exhibit A, such that, by
operation of law Plaintiffs are entitled to commence this cause of action as a representative action
under the PAGA. See Lab. Code 2699.3(a)(2)(A).

Failure to Provide Meal Periods and Rest Periods

188. In accordance with the mandates of Labor Code §226.7 and 512, Defendant were
required to authorize and relinquish control to permit their non-exempt employees to take a ten-minute,

uninterrupted, duty-free rest break for every four (4) hours worked or a major fraction thereof and
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were further required to provide their non-exempt employees with a full, uninterrupted 30-minute meal
period for every five (5) hours of labor performed.

189. As alleged, as a pattern and practice, Defendant failed to provide Plaintiffs and the
Aggrieved Employees with legally mandated rest break period and uninterrupted meal break periods
and failed to pay proper premium pay compensation for such failures in violation of Labor Code §§
226.7, 512 and IWC No. 7.

Failure to Pay Overtime Wages

190. At all times relevant herein, Defendant were required to compensate their non-exempt
employees overtime wages for all hours worked in excess of eight (8) hours in a day or forty (40)
hours in a workweek, pursuant to the mandates of Labor Code §§ 510,1194, and 1198.

191.  Asapattern and practice, Defendant routinely failed to pay Plaintiffs and the Aggrieved
Employees for hours worked off the clock, including the 10-15 minutes of labor performed each
workday prior to clocking in and for labor performed during rest and meal break periods. Such off-
the-clock work performed caused Plaintiffs and the Aggrieved Employees to work overtime hours for
which they were not paid by Defendant.

192.  Thus, during the relevant statutory period, Defendant failed to compensate Plaintiffs
and the Aggrieved Employees for all hours worked, resulting in a failure to pay all overtime wages
they were due in amounts to be proven at trial.

Failure to Provide Maintain Accurate Records

193.  Atall times relevant herein, Defendant were required to keep accurate records showing
the names and addresses of all employees employed and showing the hours worked daily and wages
earned and paid, pursuant to the mandates of Labor Code §1174.

194.  As aresult of and in addition to Defendant’s various Labor Code violations, including
Defendant’s failure to records all hours worked, including overtime hours worked and time worked
during rest and meal break periods, Defendant failed in their affirmative obligation to maintain
accurate records regarding Plaintiffs and the Aggrieved Employees including accurate records of all
hours actually worked and wages paid at their applicable respective corresponding rates of pay in

violation of Labor Code §1174.
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Failure to All Wages When Due

195. Pursuant to Labor Code §204, all wages earned by Plaintiffs and the Aggrieved
Employees were and/or are “due and payable twice during each calendar month, on days designated
in advance by the employer as regular paydays.” For [l]abor performed between the 1% and 15 days,
inclusive of any calendar month” payment is due no later than the 26" day of the month. ... for labor
performed between the 16™ and the last day, inclusive, of any calendar month, payment is due no later
than the 10" day of the following month...” By failing to pay Plaintiffs and the Aggrieved Employees
properly for all hours worked at the proper corresponding rates of pay, including overtime hour and
overtime rates of pay, Defendant deprived them of timely payment of all wages earned, when due and
owing at these regularly scheduled intervals throughout the relevant time period in violation of Labor
Code §204.

Failure to Timely Pay All Wages Earned Twice Monthly

196. At all times relevant, Labor Code § 200 was in force and effect. Subdivision (a) of §
200 defines “wages” as “all amounts for labor performed by employees of every description, whether
the amount is fixed or ascertained by the standard of time, task, piece, commission basis, or other
method of calculation.” Subdivision (b) of Section 200 defines “labor” as all work or service whether
rendered or performed under contract, subcontract, partnership, station plan, or other agreement if the
labor to be paid for is performed personally by the person demanding payment.

197. At all times relevant, Labor Code § 204 was in force and effect. Subdivision (a) of §
204 requires employers to pay employees all wages earned no less than twice monthly. As a result of
Defendant’s failure to pay Plaintiffs and the Aggrieved Employees all wages they earned, Defendant
likewise violated Labor Code section 204 by failing to pay them all wages earned no less than twice
monthly.
At all times relevant, Labor Code § 210 was in force and effect. Labor Code § 210 provides in relevant
part that an employer that violates Labor Code § 204 is subject to a penalty of one hundred dollars
($100.00) for any initial violation for each failure to pay each employee, and two hundred dollars for
each subsequent violation or any willful or intentional violation, plus 25 percent of the amount

unlawfully withheld.
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198. Due to the aforementioned failure by Defendant to pay all ages owed to Plaintiffs and
the Aggrieved Employees, a result of Defendant’s willful and intentional violations of Labor Code §
204, Defendant is liable to the Plaintiffs and Aggrieved Employees for the penalties described above.

Failure to Provide Complete and Accurate Wage Statements

199. Pursuant to Labor Code §§ 226 “every employer shall, semimonthly or at the time of
each payment of wages, furnish each of his or her employees, either as a detachable part of the check,
draft, or voucher paying the employees’ wages or separately when wages are paid by personal check
or cash, an accurate itemized statement in writing showing (1) gross wages earned, (2) total hours
worked by the employee... (5) net wages earned, (6) the inclusive dates of the period for which the
employee is paid..., and (9) all applicable hourly rates in effect during the pay period and the
corresponding number of hours worked at each hourly rate by the employee...”

200.  As aresult of the alleged and various Labor Code violations, Defendant failed to keep
maintain accurate records of all hours actually worked/wages earned and thus, consequently failed in
their affirmative obligation to provide Plaintiffs and the Aggrieved Employees with accurately
itemized wage statements regarding the true total number of hours each of them actually worked
during each and every pay period, their gross wages earned, all deductions, and net wages earned,
along with their applicable corresponding hourly rates, including premium pay for missed rest and/or
meal breaks and including overtime rates for each respective hourly rate of overtime worked. The
inaccurate wage statements were not caused by inadvertent and occasional clerical mistakes, but rather
were the result of a pre-determined, deliberate and uniform deliberate operational policies and
practices of Defendant.

Failure to Reimburse Expenses

201. California Labor Code § 2802 provides than an employer shall indemnify his or her
employees for all necessary expenditures or losses incurred by the employee in direct consequence of
the discharge of his or her duties.

202.  As alleged supra, Defendant required or requires as a condition of employment that
Plaintiffs and the Aggrieved Employees utilize their personal cell phones in the daily and routine

discharge of their duties to communicate with Defendant’s managers, supervisors, and colleagues.
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Defendant does not and has not reimbursed Plaintiff and the Aggrieved Employees for expenses they
incurred in the routine and daily use of their personal cell phone for work related duties and
communications. Defendant required or requires certain Plaintiffs and the Aggrieved Employees to
routinely use their own personal Internet access and/or home Internet access to connect with
Defendant’s portal and to perform their duties assigned. Defendant also required or requires certain
Plaintiffs and the Aggrieved Employees to utilize their personal vehicles to commute to different
Lowe’s locations for training.

203. As a direct result of Defendant’s failure to reimburse Plaintiffs and the Aggrieved
Employees for their personal cell phone expenses and mileage which they necessarily incurred in the
discharge of their work-related duties, Defendant has violated Labor Code Section 2802.

Damages

204. Defendant’s actions constitute continuing and ongoing unlawful activity prohibited by
the California Labor Code, as alleged and therefore these acts constitute violations of the PAGA.

205.  Pursuant to California Labor Code § 2699, Plaintiffs requests and is entitled to recover
from Defendant civil penalties in the amount of a hundred dollars ($100) for each aggrieved employee
per pay period for the initial violation, and two hundred dollars ($200) for each aggrieved employee
per pay period for each subsequent violation; and

206. Attorneys’ fees and costs pursuant to Labor Code § 2699(g) and any other applicable
statute.

207. As alleged supra, notice of these violations was provided pursuant to Labor Code
§2699.3 asking the LWDA if it intends to investigate the alleged violations. More than 65 days have
passed since notice was provided and Plaintiffs have not received any notification from the LWDA
that it intends to investigate the alleged violations. Therefore, the representative Plaintiffs are entitled
to prosecute their PAGA claims under Labor Code §2699, et seq.

208. The proper measure of damages and penalties under the PAGA is as to all Aggrieved
Employees, whether a part of this action or not. Further this claim needs no certification to proceed

with recovery. See Arias v. Superior Court (2009) 46 Cal. 4™ 969, 970-975.
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209.  Accordingly, Plaintiffs respectfully requests that the Court award judgment and relief
in their favor including an award of civil penalties under California Labor Code §2699 in the amount
of one hundred dollars ($100) for each Aggrieved Employee per pay period for the initial violation,
and two hundred dollars ($200) for each Aggrieved Employee per pay period for each subsequent
violation during the relevant period, according to proof.

210. Plaintiffs as the personal representatives of the Aggrieved Employees, will and does
seek to recover any and all penalties for each and every violation shown to exist or to have occurred
during the liability period, in an amount according to proof, as to those penalties that are otherwise
only available to public agencies. Said funds recovered will be distributed in accordance with the
PAGA, with at least 75% of said PAGA penalty recovery being reimbursed to the State of California
and the LWDA.

PRAYER FOR RELIEF

PLAINTIFFS ON BEHALF OF THEMSELVES AND ALL MEMBERS OF THE
CLASS, PRAY FOR RELIEF AS FOLLOWS:
ON THE FIRST THROUGH NINETH CAUSES OF ACTION

1. For an order certifying the First through Nineth causes of action and maintaining said
causes of action as a class action pursuant to Cal. Code Civ. Proc. § 382 on behalf of the
members of the Class and/or Subclasses who were either employed or who performed
work here in the State of California within the Class Period and that notice of the
pendency of this action be provided to members of the Class;

2. Designation of Plaintiffs as the Class Representatives for the Class and/or Subclasses
and Plaintiffs’ attorneys as Class Counsel for the Class and/or Subclasses;

3. A declaratory judgment that the practices complained of herein are unlawful under
California law;

4. Appropriate equitable relief to remedy Defendant’s violations of California law
including, but not necessarily limited to, an order enjoining Defendant from continuing

their unlawful practices;
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10.

11.
12.
13.

14.
15.
16.

For an award of unpaid wages for all labor performed and liquidated damages in an
amount equal to the amount unlawfully unpaid pursuant to Labor Code §§ 200, 218,
1194 and 1194.2;

For an award of unpaid overtime wages pursuant to Labor Code §§ 510 and 1194;

All appropriate California statutory penalties;

An award of unpaid reporting time pay pursuant to IWC No. 7;

Compensation at the rate of one hour of regular pay for each instance in which a member
of the Class was not provided a first or second meal period;

Compensation at the rate of one hour of regular pay for each instance in which a member
of the Class worked through a rest break or was not provided a proper rest break for
every four hours worked or major fraction thereof;

Labor Code § 203 penalties;

Damages and penalties pursuant to Labor Code §§ 226(a) and 226.3 and 210;
Reimbursement of the necessary expenses incurred by the Class in the discharge of their
duties;

Pre-judgment and post-judgment interest, as provided by law;

Such other equitable relief as the Court may deem just and proper;

Attorneys’ fees and costs of suit, including expert fees and fees pursuant to California
Labor Code §§ 218.5, 226, 1194, Code of Civil Procedure § 1021.5, and other applicable
California laws; and

ON THE TENTH CAUSE OF ACTION

Upon the PAGA Cause of Action, for civil penalties pursuant to statute as set forth in
Labor Code §2698 et seq., for Defendant’ violations of Labor Code §§ 201-203, 204,
226(a), 226.7, 510, 512, 1174(d), 1194(a), 2802 and applicable Wage Order No. 7;
Upon the PAGA Cause of Action, for attorneys’ fees and costs pursuant to Labor Code
§2699 and any other applicable statute; and

For such other and further relief the Court may deem just and proper.

DEMAND FOR JURY TRIAL
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PLAINTIFFS hereby demands trial of all issues by jury.

DATED 2022-02-10 SW EMPLOYMENT LAW GROUP, APC

. M

Jacob N. Whitehead, Esq.

Shawn Sasooness, Esq.

Maria Burciaga, Esq.

Attorneys for Plaintiffs and All Others Similarly
Situated
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January 6, 2022

Via Online Filing First Class Mail and Email
California Labor & Workforce crystalgaye.trotter@lowes.com
Development Agency Crystal Trotter, Esq.
455 Golden Gate Avenue, 10th Floor Corporate Counsel for Lowe’s Companies
San Francisco, CA 94102 Inc.

1000 Lowe’s Blvd, LGL
Via Certified Mail Mooresville, North Carolina 28117

CSC — Lawyers Incorporating Service
Registered Agent: Lowes Home Center, LLC
2710 Gateway Oaks Drive, Suite 150N
Sacramento, California 95833

Re: Notice Pursuant to the Private Attornevs General Act, California Labor
Code § 2699.3 (the “PAGA”)

Dear Sir(s) and/or Madam:

Please be advised that representative Complainant, Elias Merhi (“Complainant”) has
retained SW Employment Law (formerly known as Whitehead Employment Law) to represent
him and other similarly-situated current and former employees (collectively, the “Aggrieved
Employees”) of Lowes Home Center, LLC, a North Carolina corporation, and Does 1-25
(hereinafter “Defendants”) regarding claims of violation of the California Labor Code.

Defendants currently or formerly employed Complainant and other Aggrieved
Employees, who work or have worked as exempt or non-exempt, hourly or salary, full time and
part time employees, including but not limited to Merchant Service Associates, or other similarly
situated positions (the “Covered Positions”). This notice formally serves to notify Defendants of
Complainant’s intent to file a PAGA class action complaint against Defendants and bring causes
of action for violations of the PAGA and for injunctive relief including, but not limited to claims
for Defendants’ failure to provide compliant rest/meal breaks; failure to reimburse job-related
expenses, Defendant’s failure to provide a place of employment that is free from recognized
harms and free from retaliation for the disclosure of information to government or law
enforcement agency.

Based upon these violations, as further detailed below, Defendants violated numerous
provisions of California’s Labor Code including, but not limited to, violations of Labor Codes
§§226.7, 2802, the Industrial Welfare Commission Wage Order No. 7-2001 (IWC No. 7), and
OSHA'’s General Duty Clause, Section 5(a)(1).

Complainant was formerly employed by Defendants from approximately June 27, 2021,
to approximately September 8, 2021, as a full-time, hourly, non-exempt Merchant Service
Associates. Complainant’s job duties primarily focused preparing and assembling merchandise
and appliances for both showroom and customers, among many other things.

During the relevant statutory period, Complainant and the relevant non-exempt
Aggrieved Employees regularly did not receive proper, uninterrupted second rest breaks. On rare
occasions Complainant and certain of the Aggrieved Employees were able to take their second

7700 IrvINE CENTER DRrIVE, SUITE 930, IRVINE, CA 92618
TEL (949) 674-4922 « www.SWEMPLOYMENTLAW.COM
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rest break. Defendants has never paid Complainant and the Aggrieved employees premium pay
to which they were entitled for the missed and non-compliant rest breaks. At no time did
Complainant or the Aggrieved Employees agree to waive their rest and meal break periods.

During the relevant statutory period, Complainant and the Aggrieved Employees had to
utilize their personal cellphone for work related duties and functions. Complainant and the
Aggrieved Employees routinely used their personal cell phone to maintain work related
communications with other employees and to review their schedules while off the clock.
Complainant and the Aggrieved Employees were required to communicate through a group chat
on their personal cellphones, to maintain frequent work-related communications. In this group
chat the Complainant and Aggrieved Employees would communicate regarding scheduling,
covering shifts and other work-related communications. Complainant and the Aggrieved
Employees were also required to download the workday application on their personal cellphones
to check their schedules after work hours. At no time has Defendants ever
reimburseComplainant or the Aggrieved Employees for the expenses they incurred in the
utilization of their personal cell phones in the discharge of their work-related duties.

Additionally, Complainant reported rest break violations and office drug use and safety
concerns on approximately July 27, 2021, to the Defendants case management system Ethics
Point. Complainant reported the safety concerns due to the use of forklifts and heavy machinery
in the workplace. Complainant afterward began to experience backlash from coworkers and
supervisors following his reports. Unexpectantly, Complainant was subsequently terminated on
September 8, 2021. At the time of his separation, Employer failed to compensate Complainant
all outstanding wages earned.

Rest/Meal Break Violations

Under Labor Code § 226.7 “(a) No employer shall require any employee to work during any
meal or rest period mandated by an applicable order of the Industrial Welfare Commission. (b) If
an employer fails to provide an employee a meal period or rest period in accordance with an
applicable order of the Industrial Welfare Commission, the employer shall pay the employee one
additional hour of pay at the employee’s regular rate of compensation for each workday that the
meal or rest period is not provided.”

Further, under Labor Code § 512 (a) “An employer shall not employ an employee for a
work period of more than five hours per day without providing the employee with a meal period
of not less than 30 minutes, except that if the total work period per day of the employee is no
more than six hours, the meal period may be waived by mutual consent of both the employer and
employee. An employer shall not employ an employee for a work period of more than 10 hours
per day without providing the employee with a second meal period of not less than 30 minutes,
except that if the total hours worked is no more than 12 hours, the second meal period may be
waived by mutual consent of the employer and the employee only if the first meal period was not
waived.”
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Per the IWC Wage Orders, “Employers of California employees covered by the rest
period provisions of the Industrial Welfare Commission Wage Orders must authorize and permit
a net 10-minute paid rest period for every four hours worked or major fraction thereof. If an
employer fails to provide an employee a rest period in accordance with the applicable provisions
of this order, the employer shall pay the employee one (1) hour of pay at the employee’s regular
rate of compensation for each workday that the rest period is not provided. See, IWC No. 4,
Section 12 (A) & (B).

As stated, during the relevant statutory period, the Complainant, and the Aggrieved
Employees, were rarely able to take rest breaks. Defendants actively failed to relinquish control
to permit Complainant and the Aggrieved Employees opportunities for lawful breaks.
Defendants has not ever paid premium pay penalties for the missed and non-compliant rest
breaks.

This is a clear violation of the provisions of the Labor Code and the IWC No. 7 which set
forth California employers’ affirmative obligation to provide timely, duty-free rest and meal
break periods. Defendants’ practices contradict their very own policies written in the employee
handbook which states that Defendants will provide its employees proper rest and meal break
periods, when in fact they did and do not.

Pursuant to §512 of the Labor Code and Section 12 (B) of IWC No. 7, Complainant and
the Aggrieved Employees are owed premium pay penalties for each missed rest and meal break
for which they were not paid during the statutory period.

Complainant is informed and believes that the said violations are ongoing, systematic,
and uniform. Complainant intends to bring an action against Defendants under the PAGA to
recover civil penalties and for injunctive relief as provided by California law.'

Failure to Compensate Employees For Every Hour Worked

! Without limitation, Complainant, if permitted, will seek any and all penalties otherwise capable of being collected
by the Labor & Workforce Development Agency (“LWDA?). This includes each of the following, as is set forth in
Labor Code § 2699.5, which states:

The provisions of subdivision (a) of § 2699.3 apply to any alleged violation of the following provisions: subdivision
(k) of § 96, §s98.6,201,201.3,201.5,201.7,202,203,203.1,203.5,204,204a,204b,204.1,204.2,205,
205.5 , 206 , 206.5 , 208 , 209 , and 212, subdivision (d) of § 213, § s 221,222 ,222.5,223 , and 224 , paragraphs
(1) to (5) , inclusive, (7) , and (9) of subdivision (a) of § 226, § s 226.7 , 227 ,227.3 , 230,230.1, 230.2,230.3,
230.4 , 230.7 , 230.8 , and 231, subdivision (c) of § 232, subdivision (c) of § 232.5, §s233,234,351,353, and
403, subdivision (b) of § 404, § s432.2,432.5,432.7,435,450,510, 511,512,513 ,551,552,601, 602,603,
604 , 750, 751.8 , 800, 850, 851, 851.5, 852,921,922,923,970,973,976, 1021, 1021.5, 1025, 1026, 1101 ,
1102, 1102.5 , and 1153, subdivisions (c¢) and (d) of § 1174 ,§s 1194, 1197 ,1197.1, 1197.5, and 1198, subdivision
(b) of § 1198.3, § s 1199, 1199.5, 1290, 1292, 1293, 1293.1, 1294, 1294.1, 1294.5 , 1296, 1297, 1298 , 1301,
1308 , 1308.1, 1308.7 , 1309, 1309.5 ,1391, 1391.1,1391.2, 1392, 1683 , and 1695, subdivision (a) of § 1695.5,
§ s 1695.55 , 1695.6 , 1695.7 , 1695.8 , 1695.9 , 1696 , 1696.5 , 1696.6 , 1697.1 , 1700.25 , 1700.26 , 1700.31 ,
1700.32 , 1700.40 , and 1700.47 , § s 1735, 1771 , 1774 , 1776 ,1777.5, 1811, 1815, 2651 , and 2673, subdivision
(a) of § 2673.1, §s2695.2, 2800, 2801 , 2802, 2806, and 2810, subdivision (b) of § 2929, and § s 3073.4, 6310,
6311, and 6399.7.
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Labor Code § 204 (a) states “All wages, other than those mentioned in §§ 201, 201.3,
202, 204.1, or 204.2, earned by any person in any employment are due and payable twice during
each calendar month, on days designated in advance by the employer as the regular paydays.”

Under Labor Code §1194 (a) “Notwithstanding any agreement to work for a lesser wage,
any employee receiving less than the legal minimum wage or the legal overtime compensation
applicable to the employee is entitled to recover in a civil action the unpaid balance of the full
amount of this minimum wage or overtime compensation, including interest thereon, reasonable
attorney's fees, and costs of suit.”

At all times relevant, Labor Code § 210 provides, in pertinent part, “every person who

fails to pay the wages of each employee as provided in Sections 201.3, 204, 204b, 204.1, 204.2,
205, 205.5, and 1197.5, shall be subject to a civil penalty as follows: (1) For any initial
violation, one hundred dollars ($100) for each failure to pay each employee. (2) For each
subsequent violation, or any willful or intentional violation, two hundred dollars (3200) for each
failure to pay each employee, plus 25 percent of the amount unlawfully withheld.”

As indicated above, the Complainant and certain of the relevant Aggrieved Employees often
worked over 8 hours a day and routinely worked through their meal and rest breaks. Complainant
and Aggrieved Employees were not compensated for every hour that they worked. Thus, Labor
Code §§ 204 and 1194 (a) have been violated entitling Complainant and the Aggrieved
Employees to civil penalties, as well as their attorney’s fees.

Failure to Pay Overtime Pay

Labor Code § 510 (a) provides, “Eight hours of labor constitutes a day’s work. Any work
in excess of eight hours in one workday and any work in excess of 40 hours in any one workweek
and the first eight hours worked on the seventh day of work in any one workweek shall be
compensated at the rate of no less than one and one-half times the regular rate of pay for an
employee. Any work in excess of 12 hours in one day shall be compensated at the rate of no less
than twice the regular rate of pay for an employee. In addition, any work in excess of eight hours
on any seventh day of a workweek shall be compensated at the rate of no less than twice the
regular rate of pay of an employee.”

As indicated above, the Complainant and certain of the relevant Aggrieved Employees
often worked during their second meal break, which meant they were working more than an
eight-hour shift most of the time but were not paid overtime wages. Upon information in belief,
Complainant and the Aggrieved Employees were working more than eight hours in a day and
more than forty hours in a week throughout the relevant statutory period. We believe this to be
true, defendant has not provided payroll or personnel records pursuant with written request as per
labor code.

As such, Labor Code § 510 (a) has been violated Complainant and the Aggrieved
Employees are entitled to recover civil penalties, as well as their attorney’s fees.

Failure To Maintain Records of Hours Worked
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Labor Code § 1174(d) provides, “Every person employing labor in this state shall.... (d)
Keep, at a central location in the state or at the plants or establishments at which employees are
employed, payroll records showing the hours worked daily by and the wages paid to, and the
number of piece-rate units earned by and any applicable piece rate paid to, employees employed
at the respective plants or establishments...shall be kept on file for not less than three years. An
employer shall not prohibit an employee from maintaining a personal record of hours worked, or,
if paid on a piece-rate basis, piece-rate units earned.”

As indicated above, certain ofthe Aggrieved Employees were often required to work
during their rest breaks. During the statutory period, these off the clock hours worked are/were
not tracked or recorded by the Defendants in violation of Lab. Cod. § 1174(d). We believe this to
be true as Defendant did not provide payroll or personnel records pursuant with written request as
per labor code.

Failure To Reimburse Work Related Expenses

Labor Code § 2802(a) provides, “An employer shall indemnify his or her employee for all
necessary expenditures or losses incurred by the employee in direct consequence of the discharge
of his or her duties, or of his or her obedience to the directions of the employer, even though
unlawful, unless the employee, at the time of obeying the directions, believed them to be
unlawful.”

As described above, during the relevant statutory period, Complainant and Aggrieved
Employees daily utilize or utilized their personal cell phones and data to maintain
communications with other hospital staff in the course of work-related duties with no
reimbursement from Defendants. Complainant and the Aggrieved Employees were required to
always have their personal cellphones on standby, in the case that the Defendants needed to reach
them regarding work assignments, scheduling, and various work-related tasks. Defendants
violated Labor Code § 2802 and Complainant and the Aggrieved Employees seek civil penalties,
as well as their attorney’s fees as permitted by § 2802.

Failure to Furnish Accurate Wage Statements

As a direct consequence of Employer’s unlawful business and compensation practices
under the Labor Code and IWC No. 7, Complainants and the Aggrieved Employees were/are not
provided with accurately itemized wage statements.

At all times relevant, Labor Code § 226 requires Defendants to “furnish each of [its]
employees, either as a detachable part of the check, draft, or voucher paying the employee’s
wages, or separately when wages are paid by personal check or cash, an itemized statement in
writing showing: (1) gross wages earned, (2) total hours worked by the employee, ... (5) net
wages earned, (6) the inclusive dates of the period for which the employee is paid, and (9) all
applicable hourly rates in effect during the pay period and the corresponding number of hours
worked at each hourly rate by the employee.”
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As indicated above, certain of the Aggrieved Employees often work/worked during their
rest breaks, meal breaks, and even weekends. Hours worked off the clock are/were not recorded,
were not recorded at the proper pay rate, and no premium pay is reflected on the said Aggrieved
Employees’ pay stubs during the statutory period.

In failing to account and compensate with accuracy, all of the hours worked by the
Aggrieved Employees, and by failing to accurately set forth the net and gross wages earned,
Employer violated the wage statement requirements of Labor Code § 226 by failing to accurately
record the Aggrieved Employees’ respective (1) gross wages earned, (2) net wages earned, and
(3) all applicable hourly rates and the corresponding number of hour worked at each applicable
hourly rate.

Failure to Timely Pay all Wages Due Upon Separation or Termination of Employment

At all times relevant, Labor Code § 201 provides that if an employer discharges an
employee, the wages earned and unpaid at the time of discharge are due and payable
immediately.

At all times relevant, Labor Code § 202 provides that if employees not having a written
contract for a definite period quits their employment, their wages shall become due and payable
no later than 72 hours thereafter, unless the employee has given 72 hours advance notice of their
intention to quit, in which case the employee is entitled to their wages at the time of quitting.

At all times relevant, Labor Code § 203 provides that an employer who willfully fails to
pay, without abatement or reduction, in accordance with §§ 201 and 202, any wages of an
employee who is discharged or who quits, the wages of the employee shall continue as a penalty
from the due date thereof at the same rate until paid or until an action therefore is commenced,
but the wages shall not continue for more than 30 days.

During the statutory period, when Complainant’s employment relationship with
Employer ended on or around September 8, 2021, and certain of the other Aggrieved Employees’
employment relationships with Employer terminated, Employer failed to pay them all of their
earned wages immediately upon their discharge or within 72 hours thereafter. In addition,
Employer has failed to pay the waiting time penalties to which such Aggrieved Employees were
lawfully entitled in violation of Labor Code § 203.

To date, Employer has failed to pay the Complainant and such Aggrieved Employees,
who have separated from Employer’ employment during the statutory period. Consequently,
Complainant and such Aggrieved Employees are entitled to civil penalties as well as attorney
fees as permitted under PAGA.

Conclusion

In sum, as has been factually alleged, Defendants violated Labor Codes §§ 201-203, 204,
226(a), 226.7, 510, 512, 1174 (d), 1194(a), 2802 Industrial Welfare Commission Wage Order No.
7-2001 (IWC No. 4) and OSHA’s General Duty Clause Section 5(a) (1).
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Complainant on her own behalf and on behalf of all similarly situated Aggrieved
Employees, seeks to recover any and all applicable civil penalties as provided for under Labor
Code 2699 and attorneys’ fees.

Complainant requests the LWDA to investigate the above claims and to provide notice of
the agency’s intent to investigate under the PAGA’s provisions. Alternatively, Complainant
requests the agency please inform her if it does not intend to investigate these violations so that
she may bring a civil action under the PAGA for the violations alleged herein.

Should you have any questions or comments regarding the foregoing, or any aspect of
this matter, please do not hesitate to contact our offices.

Sincerely,

SW EMPLOYMENT LAW

MB/asg Maria Burciaga, Esq.



mburciaga@swemploymentlaw.com
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? ‘ EMPLOYMENT Tel: 949-674-4922
\

Via Online Filing First Class Mail and Email
California Labor & Workforce Oliver Vega, Esq.
Development Agency Corporate Counsel for Lowe’s Companies
455 Golden Gate Avenue, 10th Floor Inc.
San Francisco, CA 94102 1000 Lowe’s Blvd, LGL
Mooresville, North Carolina 28117

Via Certified Mail

CSC — Lawyers Incorporating Service
Registered Agent: Lowes Home Center, LLC
2710 Gateway Oaks Drive, Suite 150N
Sacramento, California 95833

Email:
oliver.vega@lowes.com
keisha.tuck@lowes.com

Re: First Amended Notice Pursuant to the Private Attorneys General Act, California Labor
Code § 2699.3 (the “PAGA”); LWDA-CM-861436-22

Dear Sir(s) and/or Madam:

Please be advised that representative Complainant, Elias Merhi (“Complainant”) has
retained SW Employment Law (formerly known as Whitehead Employment Law) to represent
him and other similarly-situated current and former employees (collectively, the “Aggrieved
Employees”) of Lowes Home Center, LLC, a North Carolina corporation, and Does 1-25
(hereinafter “Defendants”) regarding claims of violation of the California Labor Code.

Defendants currently or formerly employed Complainant and other Aggrieved Employees,
who work or have worked as exempt or non-exempt, hourly or salary, full time and part time
employees, including but not limited to Merchant Service Associate, Assistant Manager, Assistant
Store Manager, Store Manager, Sales Associate, Back End Supervisor, Pro Service Specialist,
Human Resources Manager, Customer Service Associate, Sales Specialist, HR Business Partner,
Commercial Sales, Overnight Operations Manager, Administrative Clerk, Customer Service
Representative, Kitchen Design Specialist, Overnight Stocker, Pricing Coordinator, Night
Operations Department Supervisor, Cash Office - Admin, Cashier, or other similarly situated
positions (the “Covered Positions”). This notice formally serves to notify Defendants of
Complainant’s intent to file a PAGA class action complaint against Defendants and bring causes
of action for violations of the PAGA and for injunctive relief including, but not limited to claims
for Defendants’ failure to provide compliant rest/meal breaks; failure to reimburse job-related
expenses, Defendant’s failure to provide a place of employment that is free from recognized harms
and free from retaliation for the disclosure of information to government or law enforcement
agency.

Based upon these violations, as further detailed below, Defendants violated numerous
provisions of California’s Labor Code including, but not limited to, violations of Labor Codes
§§226.7, 2802, the Industrial Welfare Commission Wage Order No. 7-2001 (IWC No. 7), and
OSHA'’s General Duty Clause, Section 5(a)(1).

Complainant was formerly employed by Defendants from approximately June 27, 2021, to
approximately September 8, 2021, as a full-time, hourly, non-exempt Merchant Service
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Associates. Complainant’s job duties primarily focused preparing and assembling merchandise
and appliances for both showroom and customers, among many other things.

During the relevant statutory period, Complainant and the relevant non-exempt Aggrieved
Employees regularly did not receive proper, uninterrupted second rest breaks. On rare occasions
Complainant and certain of the Aggrieved Employees were able to take their second rest break.
Defendants has never paid Complainant and the Aggrieved employees premium pay to which they
were entitled for the missed and non-compliant rest breaks. At no time did Complainant or the
Aggrieved Employees agree to waive their rest and meal break periods.

During the relevant statutory period, Complainant and the Aggrieved Employees had to
utilize their personal cellphone for work related duties and functions. Complainant and the
Aggrieved Employees routinely used their personal cell phone to maintain work related
communications with other employees and to review their schedules while off the clock.
Complainant and the Aggrieved Employees were required to communicate through a group chat
on their personal cellphones, to maintain frequent work-related communications. In this group
chat the Complainant and Aggrieved Employees would communicate regarding scheduling,
covering shifts and other work-related communications. Complainant and the Aggrieved
Employees were also required to download the workday application on their personal cellphones
to check their schedules after work hours. At no time has Defendants ever reimburse Complainant
or the Aggrieved Employees for the expenses they incurred in the utilization of their personal cell
phones in the discharge of their work-related duties.

Additionally, Complainant reported rest break violations and office drug use and safety
concerns on approximately July 27, 2021, to the Defendants case management system Ethics
Point. Complainant reported the safety concerns due to the use of forklifts and heavy machinery
in the workplace. Complainant afterward began to experience backlash from coworkers and
supervisors following his reports. Unexpectantly, Complainant was subsequently terminated on
September 8, 2021. At the time of his separation, Employer failed to compensate Complainant all
outstanding wages earned.

Rest/Meal Break Violations

Under Labor Code § 226.7 “(a) No employer shall require any employee to work during any meal
or rest period mandated by an applicable order of the Industrial Welfare Commission. (b) If an
employer fails to provide an employee a meal period or rest period in accordance with an
applicable order of the Industrial Welfare Commission, the employer shall pay the employee one
additional hour of pay at the employee’s regular rate of compensation for each workday that the
meal or rest period is not provided.”

Further, under Labor Code § 512 (a) “An employer shall not employ an employee for a
work period of more than five hours per day without providing the employee with a meal period
of not less than 30 minutes, except that if the total work period per day of the employee is no more
than six hours, the meal period may be waived by mutual consent of both the employer and
employee. An employer shall not employ an employee for a work period of more than 10 hours per
day without providing the employee with a second meal period of not less than 30 minutes, except
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that if the total hours worked is no more than 12 hours, the second meal period may be waived by
mutual consent of the employer and the employee only if the first meal period was not waived.”

Per the IWC Wage Orders, “Employers of California employees covered by the rest period
provisions of the Industrial Welfare Commission Wage Orders must authorize and permit a net
10-minute paid rest period for every four hours worked or major fraction thereof. If an employer
fails to provide an employee a rest period in accordance with the applicable provisions of this
order, the employer shall pay the employee one (1) hour of pay at the employee’s regular rate of
compensation for each workday that the rest period is not provided. See, IWC No. 7, Section 12
(A) & (B).

As stated, during the relevant statutory period, the Complainant, and the Aggrieved
Employees, were rarely able to take rest breaks. Defendants actively failed to relinquish control to
permit Complainant and the Aggrieved Employees opportunities for lawful breaks. Defendants
has not ever paid premium pay penalties for the missed and non-compliant rest breaks.

This is a clear violation of the provisions of the Labor Code and the IWC No. 7 which set
forth California employers’ affirmative obligation to provide timely, duty-free rest and meal break
periods. Defendants’ practices contradict their very own policies written in the employee handbook
which states that Defendants will provide its employees proper rest and meal break periods, when
in fact they did and do not.

Pursuant to §512 of the Labor Code and Section 12 (B) of IWC No. 7, Complainant and
the Aggrieved Employees are owed premium pay penalties for each missed rest and meal break
for which they were not paid during the statutory period.

Complainant is informed and believes that the said violations are ongoing, systematic, and
uniform. Complainant intends to bring an action against Defendants under the PAGA to recover
civil penalties and for injunctive relief as provided by California law.!

! Without limitation, Complainant, if permitted, will seek any and all penalties otherwise capable of being collected
by the Labor & Workforce Development Agency (“LWDA™). This includes each of the following, as is set forth in
Labor Code § 2699.5, which states:

The provisions of subdivision (a) of § 2699.3 apply to any alleged violation of the following provisions: subdivision
(k)of § 96, §s98.6,201,201.3,201.5,201.7,202,203,203.1,203.5,204,204a,204b,204.1,204.2,205,
205.5,206,206.5, 208,209, and 212, subdivision (d) of § 213, § s221,222,222.5,223, and 224 , paragraphs (1)
to (5) , inclusive, (7) , and (9) of subdivision (a) of § 226, § s 226.7 ,227,227.3,230,230.1,230.2,230.3 ,230.4,
230.7 , 230.8 , and 231, subdivision (c¢) of § 232, subdivision (c) of § 232.5, § s 233, 234, 351, 353, and 403,
subdivision (b) of § 404, §s432.2,432.5,432.7,435,450,510,511,512,513,551,552,601, 602, 603, 604,
750,751.8,800,850, 851 ,851.5,852,921,922,923,970,973,976,1021,1021.5, 1025, 1026, 1101, 1102,
1102.5 , and 1153, subdivisions (c) and (d) of § 1174, §s 1194, 1197, 1197.1,1197.5 , and 1198, subdivision (b) of
§ 1198.3,8s1199,1199.5,1290, 1292, 1293, 1293.1, 1294, 1294.1, 1294.5, 1296, 1297, 1298 , 1301, 1308 ,
1308.1, 1308.7 , 1309, 1309.5 , 1391, 1391.1, 1391.2, 1392, 1683 , and 1695, subdivision (a) of § 1695.5, § s
1695.55,1695.6 , 1695.7 , 1695.8 , 1695.9 , 1696 , 1696.5 , 1696.6 , 1697.1 , 1700.25 , 1700.26 , 1700.31 , 1700.32 ,
1700.40 , and 1700.47 , § s 1735, 1771 , 1774 , 1776 , 1777.5 , 1811 , 1815, 2651 , and 2673, subdivision (a) of §
2673.1,§ s2695.2,2800, 2801, 2802, 2806 , and 2810, subdivision (b) of § 2929, and § s 3073.4, 6310, 6311, and
6399.7.
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Failure to Compensate Employees For Every Hour Worked
Labor Code § 204 (a) states “All wages, other than those mentioned in §§ 201, 201.3, 202,
204.1, or 204.2, earned by any person in any employment are due and payable twice during each
calendar month, on days designated in advance by the employer as the regular paydays.”

Under Labor Code §1194 (a) “Notwithstanding any agreement to work for a lesser wage,
any employee receiving less than the legal minimum wage or the legal overtime compensation
applicable to the employee is entitled to recover in a civil action the unpaid balance of the full
amount of this minimum wage or overtime compensation, including interest thereon, reasonable
attorney’s fees, and costs of suit.”

At all times relevant, Labor Code § 210 provides, in pertinent part, “every person who fails

to pay the wages of each employee as provided in Sections 201.3, 204, 204b, 204.1, 204.2, 205,
205.5, and 1197.5, shall be subject to a civil penalty as follows: (1) For any initial violation, one
hundred dollars (3100) for each failure to pay each employee. (2) For each subsequent violation,
or any willful or intentional violation, two hundred dollars ($200) for each failure to pay each
employee, plus 25 percent of the amount unlawfully withheld.”

As indicated above, the Complainant and certain of the relevant Aggrieved Employees often
worked over 8 hours a day and routinely worked through their meal and rest breaks. Complainant
and Aggrieved Employees were not compensated for every hour that they worked. Thus, Labor
Code §§ 204 and 1194 (a) have been violated entitling Complainant and the Aggrieved Employees
to civil penalties, as well as their attorney’s fees.

Failure to Pay Overtime Pay

Labor Code § 510 (a) provides, “Eight hours of labor constitutes a day’s work. Any work
in excess of eight hours in one workday and any work in excess of 40 hours in any one workweek
and the first eight hours worked on the seventh day of work in any one workweek shall be
compensated at the rate of no less than one and one-half times the regular rate of pay for an
employee. Any work in excess of 12 hours in one day shall be compensated at the rate of no less
than twice the regular rate of pay for an employee. In addition, any work in excess of eight hours
on any seventh day of a workweek shall be compensated at the rate of no less than twice the regular
rate of pay of an employee.”

As indicated above, the Complainant and certain of the relevant Aggrieved Employees
often worked during their second meal break, which meant they were working more than an eight-
hour shift most of the time but were not paid overtime wages. Upon information in belief,
Complainant and the Aggrieved Employees were working more than eight hours in a day and more
than forty hours in a week throughout the relevant statutory period. We believe this to be true,
defendant has not provided payroll or personnel records pursuant with written request as per labor
code.

As such, Labor Code § 510 (a) has been violated Complainant and the Aggrieved
Employees are entitled to recover civil penalties, as well as their attorney’s fees.
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Failure To Maintain Records of Hours Worked

Labor Code § 1174(d) provides, “Every person employing labor in this state shall:... (d)
Keep, at a central location in the state or at the plants or establishments at which employees are
employed, payroll records showing the hours worked daily by and the wages paid to, and the
number of piece-rate units earned by and any applicable piece rate paid to, employees employed
at the respective plants or establishments...shall be kept on file for not less than three years. An
employer shall not prohibit an employee from maintaining a personal record of hours worked, or,
if paid on a piece-rate basis, piece-rate units earned.”

As indicated above, certain of the Aggrieved Employees were often required to work
during their rest breaks. During the statutory period, these off the clock hours worked are/were not
tracked or recorded by the Defendants in violation of Lab. Cod. § 1174(d). We believe this to be
true as Defendant did not provide payroll or personnel records pursuant with written request as per
labor code.

Failure To Reimburse Work Related Expenses

Labor Code § 2802(a) provides, “An employer shall indemnify his or her employee for all
necessary expenditures or losses incurred by the employee in direct consequence of the discharge
of his or her duties, or of his or her obedience to the directions of the employer, even though
unlawful, unless the employee, at the time of obeying the directions, believed them to be unlawful.”

As described above, during the relevant statutory period, Complainant and Aggrieved
Employees daily utilize or utilized their personal cell phones and data to maintain communications
with other hospital staff in the course of work-related duties with no reimbursement from
Defendants. Complainant and the Aggrieved Employees were required to always have their
personal cellphones on standby, in the case that the Defendants needed to reach them regarding
work assignments, scheduling, and various work-related tasks. Defendants violated Labor Code
§ 2802 and Complainant and the Aggrieved Employees seek civil penalties, as well as their
attorney’s fees as permitted by § 2802.

Failure to Furnish Accurate Wage Statements

As a direct consequence of Employer’s unlawful business and compensation practices
under the Labor Code and IWC No. 7, Complainants and the Aggrieved Employees were/are not
provided with accurately itemized wage statements.

At all times relevant, Labor Code § 226 requires Defendants to “furnish each of [its]
employees, either as a detachable part of the check, draft, or voucher paying the employee’s
wages, or separately when wages are paid by personal check or cash, an itemized statement in
writing showing: (1) gross wages earned, (2) total hours worked by the employee, ... (5) net wages
earned, (6) the inclusive dates of the period for which the employee is paid, and (9) all applicable
hourly rates in effect during the pay period and the corresponding number of hours worked at
each hourly rate by the employee.”
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As indicated above, certain of the Aggrieved Employees often work/worked during their
rest breaks, meal breaks, and even weekends. Hours worked off the clock are/were not recorded,
were not recorded at the proper pay rate, and no premium pay is reflected on the said Aggrieved
Employees’ pay stubs during the statutory period.

In failing to account and compensate with accuracy, all of the hours worked by the
Aggrieved Employees, and by failing to accurately set forth the net and gross wages earned,
Employer violated the wage statement requirements of Labor Code § 226 by failing to accurately
record the Aggrieved Employees’ respective (1) gross wages earned, (2) net wages earned, and (3)
all applicable hourly rates and the corresponding number of hour worked at each applicable hourly
rate.

Failure to Timely Pay all Wages Due Upon Separation or Termination of Employment

At all times relevant, Labor Code § 201 provides that if an employer discharges an
employee, the wages earned and unpaid at the time of discharge are due and payable immediately.

At all times relevant, Labor Code § 202 provides that if employees not having a written
contract for a definite period quits their employment, their wages shall become due and payable
no later than 72 hours thereafter, unless the employee has given 72 hours advance notice of their
intention to quit, in which case the employee is entitled to their wages at the time of quitting.

At all times relevant, Labor Code § 203 provides that an employer who willfully fails to
pay, without abatement or reduction, in accordance with §§ 201 and 202, any wages of an
employee who is discharged or who quits, the wages of the employee shall continue as a penalty
from the due date thereof at the same rate until paid or until an action therefore is commenced, but
the wages shall not continue for more than 30 days.

During the statutory period, when Complainant’s employment relationship with Employer
ended on or around September 8, 2021, and certain of the other Aggrieved Employees’
employment relationships with Employer terminated, Employer failed to pay them all of their
earned wages immediately upon their discharge or within 72 hours thereafter. In addition,
Employer has failed to pay the waiting time penalties to which such Aggrieved Employees were
lawfully entitled in violation of Labor Code § 203.

To date, Employer has failed to pay the Complainant and such Aggrieved Employees, who
have separated from Employer’ employment during the statutory period. Consequently,
Complainant and such Aggrieved Employees are entitled to civil penalties as well as attorney fees
as permitted under PAGA.

Conclusion

In sum, as has been factually alleged, Defendants violated Labor Codes §§ 201-203, 204,
226(a), 226.7, 510,512, 1174 (d), 1194(a), 2802 Industrial Welfare Commission Wage Order No.
7-2001 (IWC No. 7) and OSHA’s General Duty Clause Section 5(a) (1).

Complainant on her own behalf and on behalf of all similarly situated Aggrieved
Employees, seeks to recover any and all applicable civil penalties as provided for under Labor
Code 2699 and attorneys’ fees.
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Complainant requests the LWDA to investigate the above claims and to provide notice of
the agency’s intent to investigate under the PAGA’s provisions. Alternatively, Complainant
requests the agency please inform her if it does not intend to investigate these violations so that
she may bring a civil action under the PAGA for the violations alleged herein.

Should you have any questions or comments regarding the foregoing, or any aspect of this
matter, please do not hesitate to contact our offices.

Sincerely,
SW EMPLOYMENT LAW

Maria Bufciaga, Esq.

MB/ak
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