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THIRD AMENDED ORDER GRANTING APPROVAL OF PAGA SETTLEMENT AND ENTERING JUDGMENT 

 

 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE 

 
MIREYA SERRATO MARTINEZ, on behalf 
of herself and all “aggrieved employees” 
pursuant to Labor Code § 2698 et seq., 
 
                        Plaintiffs,  
 
       v. 
 
EM TORTILLAS, LLC, a California limited 
liability company, and DOES 1 through 10, 
inclusive,  
 
                        Defendants. 

 
 

CASE NO: 30-2022-01263512-CU-OE-CXC 
 
Assigned to Hon. Melissa R. McCormick, Dept. 
CX104 

 
[THIRD AMENDED PROPOSED] ORDER 
GRANTING APPROVAL OF PAGA 
SETTLEMENT AND ENTERING 
JUDGMENT  
Date:   January 23, 2025 
Time:  2:00 p.m.  
Dept.:  CX104 
   
Complaint Filed: June 3, 2022 
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THIRD AMENDED ORDER AND JUDGMENT 

This matter came on for hearing on January 23, 2025 at 2:00 p.m. in Dept. CX104 of the 

above-captioned Court on the unopposed motion of Plaintiff Mireya Serrato Martinez (“Plaintiff”) 

for approval of a settlement agreement pursuant to the California Labor Code Private Attorneys 

General Act, codified as Labor Code § 2698, et seq.  (“PAGA”) (the “Settlement”).  

Having received and considered the First Amended Settlement Agreement and Release of 

Private Attorneys General Act Claim (the “Amended Settlement”) between Plaintiff and Defendant 

EM Tortillas, LLC (the “Parties”), the supporting papers filed by Plaintiff, and the evidence and 

arguments received by the Court, the Court grants approval of the Settlement and HEREBY 

ORDERS AND MAKES THE FOLLOWING DETERMINATIONS: 

1. Except as otherwise defined in this Order and Judgment (“Order”), all capitalized 

terms have the same meaning as defined in the Amended Settlement that is attached as Exhibit 1 to 

this Order.  

2. The California Labor and Workforce Development Agency (“LWDA”) has been 

provided notice of the Settlement in accordance with PAGA, California Labor Code 

§ 2699(l)(2), (l)(4).  In particular, on the date Plaintiff filed her motion seeking approval of the 

Settlement with the Court, she submitted to the LWDA the Settlement and a copy of her approval 

motion papers.  Additionally, on the date Plaintiff filed her supplemental briefings regarding 

approval of the Settlement with the Court, she submitted those documents to the LWDA. Plaintiff’s 

submission of the Settlement, her approval motion, and supplemental documents in support of the 

approval motion to the LWDA complied with the notice requirements of PAGA. 

3. The Court has jurisdiction over the subject matter of this litigation, over all 

Aggrieved Employees, and over those persons undertaking affirmative obligations under the 

Settlement. 

4. The Settlement is approved under Labor Code § 2699(l)(2). 

5. The Notice of PAGA Settlement and Release of Claims (the “Notice”), attached as 

Exhibit A to the Settlement, fairly and adequately describes the Action, the approved Settlement, 
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and is the best notice practicable under the circumstances.  

6. The Court authorizes the Settlement Administrator to mail the Notice and the Eligible 

Pay Periods Dispute Form (attached as Exhibit B to the Amended Settlement). The certified Spanish 

translations of the Notice and the Eligible Pay Periods Dispute Form are attached as Exhibit 2 to 

this Order.  

7. The Court finds that each PAGA Member, in accordance with the Settlement, 

releases all Released PAGA Claims against the Released Parties, as detailed in paragraph 29 (a) of 

the Settlement. 

8. The Gross Settlement Amount, Net Settlement Amount, and the methodology used 

to calculate the disbursements to the PAGA Members, in accordance with the Settlement, is 

approved. 

9. The Gross Settlement (“GSA”) is $215,000.00, subject to the Escalator Payment 

memorialized in Paragraph 7 of the Amended Settlement.  The GSA shall be paid in twenty-four 

installments, as outlined in Paragraph 9 of the Amended Settlement. 

10. The Court approves Phoenix Settlement Administrators to act as the Settlement 

Administrator.  The Court awards the Settlement Administrator in this Action its actual fees and 

costs in accordance with the terms of the Amended Settlement, not to exceed $4,000.00.  

11. The Court approves and appoints Gaines & Gaines, APLC as PAGA Counsel. 

12. The Court awards PAGA Counsel attorneys’ fees in the amount $65,000.00 and 

attorneys’ cost of $15,551.37, which the Court finds to be fair and reasonable.  The Court authorizes 

the Settlement Administrator to make these payments, in accordance with the terms of the Amended 

Settlement. 

13. The Court authorizes the Settlement Administrator to calculate the Net Settlement 

Amount, inclusive of the LWDA Payment and the disbursements to the PAGA Members, in 

accordance with the terms of the Amended Settlement. 

14. The Court finds that, pursuant to PAGA, the LWDA Payment of $97,836.47 as its 

75% share of the settlement of civil penalties is fair and reasonable.  The Court authorizes the 

Settlement Administrator to pay the LWDA Payment, in accordance with the terms of the Amended 
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Settlement. 

15. The Court finds that, pursuant to PAGA, the disbursements to the PAGA Members 

in the amount of $32,612.16 as the PAGA Members’ 25% share of the settlement of civil penalties 

is fair and reasonable.  The Court authorizes the Settlement Administrator to issue payments to the 

PAGA Members, in accordance with the terms of the Amended Settlement. 

16. Checks sent to PAGA Members shall be valid for 180 calendar days after issuance.  

Any funds in the Settlement Administrator’s account as a result of a failure to timely cash a 

settlement check shall be transmitted to the California State Controller’s Unclaimed Property Fund 

in the name of each respective PAGA Member whose check was uncashed and voided. 

17. By no later than 240 days after mailing of the final Settlement payment checks to all 

PAGA Members, the Settlement Administrator shall provide Plaintiff’s Counsel and Defendant’s 

Counsel with a declaration setting forth the disbursements made to the PAGA Members, the LWDA, 

Plaintiff’s Counsel for attorneys’ fees and litigation costs, and to itself, and shall include information 

regarding the number of uncashed checks as of that date, the aggregate sum of uncashed checks, 

and the timeline for transmittal of sum represented by all uncashed checks to California’s Controller, 

Unclaimed Property Division (if applicable). 

18. Without affecting the finality of this order and entry of judgment, pursuant to Code 

of Civil Procedure § 664.6, the Court retains exclusive and continuing jurisdiction over the Action 

for purposes of supervising, administering, implementing, and enforcing this Order and the 

Settlement. 

19. Nothing in this Order or the Settlement shall be construed as an admission or 

concession by any party.  The Settlement and this resulting Order and entry of judgment simply 

represent a compromise of disputed allegations. 

20. The Court enters final judgment in accordance with the terms of the Amended 

Settlement and this Order. 

21. Plaintiff is directed to submit a copy of this Order and entry of judgment to the 

LWDA within 10 days of the date of this Order and entry of judgment. 

22. The Court shall hold a final accounting hearing on March 4, 2027 at 9:00 a.m. (or 
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__________________ at _________ a.m./p.m.). Plaintiff’s Counsel shall submit a final 

administrator’s report that addresses the status of the settlement administration, including the actual 

amounts paid to the aggrieved employees and the other amounts distributed under the settlement, 

including any uncashed checks, at least nine (9) court days before the final accounting hearing. 

IT IS SO ORDERED: 

DATED:   _______         
       HONORABLE MELISSA R. McCORMICK 
       JUDGE OF THE SUPERIOR COURT 



 
 
 
 
 
 
 
 
 
 

EXHIBIT 1 
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FIRST AMENDED SETTLEMENT AGREEMENT AND RELEASE OF PRIVATE 
ATTORNEYS GENERAL ACT CLAIM 

 
This First Amended Settlement Agreement and Release of Private Attorneys General Act 

Claim (“Settlement Agreement“) is made by and between, on the one hand, Mireya Serrato 
Martinez (“Plaintiff”), individually, and on behalf of all other similarly situated PAGA Members 
and the State of California, and on the other hand, Defendant EM Tortillas, LLC (“Defendant”).  
Plaintiff and Defendant are collectively referred to herein as the “Parties” and may be individually 
referred to as a “Party.” 

 
A. Definitions 

 
The following terms, when used in this Settlement Agreement, shall have the following 

meanings: 
 

1. “Action” or “Lawsuit” means and refers to Mireya Serrato Martinez v. EM Tortillas, LLC, 
Orange County Superior Court Case No. 30-2022-10263512-CU-OE-CXC.  The operative 
complaint in the Action is the Representative Action Complaint filed on June 3, 2022.   
 

2. “Agreement” or “Settlement Agreement,” shall mean this First Amended Settlement 
Agreement and Release of Private Attorneys General Act Claim, together with all attached 
Exhibits. 

 
3. “Attorney’s Fees and Costs” means the sum for which Plaintiff’s Counsel shall make 

application to the Court, that shall not exceed $65,000.00, and actual litigation costs, not to 
exceed $16,000.00, which shall be paid out of the Gross Settlement Amount. 

 
4. “Court” shall mean the Superior Court of the State of California, County of Orange. 

 
5. “Defendant’s Counsel” means and refers to Gigliotti & Gigliotti, LLP. 

 
6. “Effective Date” means the date the Court approves the terms of the Settlement set forth in 

this Agreement and has entered the Final Order and Judgment.  
 

7. “Eligible Pay Period” means any pay period worked by a PAGA Member in a non-exempt 
position in California at any time during the PAGA Period. Defendant represents there are 
no more than 4,500 Eligible Pay Periods worked by no more than 50 PAGA Members 
during the PAGA Period. If the actual number of pay periods increases beyond 4,500 and/or 
the actual number of PAGA Members increases beyond 50, Defendant will increase the 
Gross Settlement Amount by $50 for each pay period in excess of 4,500 or $4,500 for each 
PAGA Member in excess of 50 (the “Escalator Payment”).  The larger percentage increase 
(pay periods v PAGA Members) will control the Escalator Payment. 

 
8. “Final Order and Judgment” means the Court’s Order granting the Motion for Approval of 

the PAGA Settlement set forth in this Agreement, and entering judgment.   
 

9. “Funding Date(s)” means the twenty-four (24) settlement installment payments Defendant 
shall deposit with the Settlement Administrator as follows: 
 

a. $5,000 (approximately 2.3% of the GSA), plus a proportionate share of employer 
payroll taxes, due no later than ten (10) calendar days after the Effective Date; 
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b. Five (5) subsequent monthly payments of $5,000 (approximately 11.6% of the 
GSA), plus a proportionate share of employer payroll taxes, beginning forty (40) 
calendar days after the Effective Date and payable on the fifteenth day of each month 
thereafter for five (5) months; 

c. Seventeen (17) subsequent monthly payments of $10,000 (approximately 79.1% of 
the GSA), plus a proportionate share of employer payroll taxes, beginning on the 
following month after the last monthly payment of $5,000 and payable on the 
fifteenth day of each month thereafter for seventeen (17) months; and 

d. One (1) final payment of $15,000 (approximately 7% of the GSA), plus a 
proportionate share of employer payroll taxes, beginning on the following month 
after the last monthly payment of $10,000 and payable on the fifteenth day of that 
month.    
 

If the GSA increases due to the Escalator Payment, each installment payment shall 
increase on a proportionate basis. 

 
10. “Gross Settlement Amount” or “GSA” means the maximum settlement amount that 

Defendant will pay in connection with the Settlement of the Action.  The GSA is Two 
Hundred Fifteen Thousand Dollars and Zero Cents ($215,000.00), subject to the Escalator 
Payment memorialized in Paragraph 7, above. No part of the GSA shall revert to Defendant 
under any circumstances.  Defendant shall pay no more and no less than the GSA to resolve 
the Action as described herein. 

 
11. “LWDA Payment” means seventy-five percent (75%) of the PAGA Penalty Fund that shall 

be paid to the California Labor & Workforce Development Agency (“LWDA”) pursuant to 
the PAGA for civil penalties. 

 
12. “Net Settlement Amount” or “PAGA Penalty Fund” is the amount that remains after 

deduction of Plaintiff’s Counsel’s Attorney’s Fees and Costs and the Settlement 
Administrator’s fees and costs from the Gross Settlement Amount. 

 
13. “Notice” means the written notice to be mailed to all PAGA Members with their settlement 

payment checks, once the Court enters its Final Order and Judgment, and the Effective Date 
occurs, in a form substantially similar to Exhibit “A,” and as approved by the Court. 

 
14. “PAGA Member(s)” means any and all individuals who were employed by Defendant for 

at least one Eligible Pay Period in non-exempt position in California during the PAGA 
Period.   

 
15. “PAGA Settlement” or “Settlement” means the settlement of the Action memorialized in 

this Agreement. 
 

16. “PAGA Period” or “Statutory Period” means the time period from March 14, 2021 through 
May 15, 2023. 
 

17. “Plaintiff’s Counsel” means Daniel F. Gaines of Gaines & Gaines, APLC.  
 

18. “Released Parties” means Defendant, and each of and all of its respective past, present and 
future agents, employees, officers, directors, partners, trustees, representatives, 
shareholders, stockholders, members, attorneys, parents, subsidiaries, equity sponsors, 
related companies/corporations and/or partnerships, divisions, assigns, predecessors, 
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successors, insurers, consultants, joint venturers, joint employers, affiliates, alter-egos, co-
employers, dual employers, service providers, contracting partners, subcontractors, 
employee benefit plans and fiduciaries thereof, and all other persons and/or entities acting 
under, by, through or in concert with any of them. 

 
19. “Settlement Administrator” means Phoenix Class Action Administration Solutions, or a 

different third-party administrator agreed to by the Parties and approved by the Court. 
 
B. General 

 
20. On or about March 12, 2022, Plaintiff sent a PAGA Notice to the LWDA, with a 

copy to Defendant via U.S. Certified Mail, alleging the following claims against Defendant: (1) 
failure to pay all wages; (2) failure to authorize and provide rest periods; (3) failure to provide meal 
periods; (4) failure to issue accurate wage statements; (5) failure to reimburse expenses; and (6) 
failure to pay wages timely at separation of employment. 

 
21. Without indication from the LWDA it intended to investigate the claims, on June 3, 

2022, Plaintiff filed the Action in the Superior Court of California, County of Orange, which alleged 
the claims identified in Plaintiff’s PAGA Notice.   
 

22. Defendant denies all of Plaintiff’s claims and allegations, as referenced in the Action 
and the PAGA Notice, and further denies any liability or wrongdoing of any kind associated with 
the claims alleged in the Action (or otherwise). 
 

23. The Parties have conducted a thorough investigation into the facts of the Action. 
This included, among other things, informal discovery involving the exchange of extensive 
information and key documents relating to the underlying alleged violations. Defendant also 
provided Plaintiff’s Counsel with detailed financial records to demonstrate its limited financial 
resources.  After engaging in private mediation with Steve Pearl, Esq., the Parties reach the 
proposed Settlement described in this Agreement, and believe it is fair, reasonable, and adequate. 
The Parties understand, acknowledge, and agree this Agreement constitutes a compromise of claims 
alleged by Plaintiff on behalf of the State of California and the LWDA, and it is the desire and 
intention of the Parties to effect a final and complete resolution of the representative claims Plaintiff 
has alleged against Defendant and/or any of the Released Parties. The Parties further acknowledge 
that this Agreement is a compromise of disputed claims and that nothing in this Agreement shall be 
construed as an admission of liability by Defendant. 

 
24. Under California Law, the State may assess and collect civil penalties from 

employers for violations of certain provisions of the Labor Code. Labor Code §§ 2698, et seq.  
Under PAGA, however, if an “aggrieved employee” “give[s] written notice by certified mail to the 
[State] and the employer of the specific provision of the [Labor Code] alleged to have been 
violated,” and the State thereafter decides not to investigate, as is the case here, or does investigate 
and determines a citation against the employer should not issue, the employee may, “as an 
alternative” to enforcement by the State, act as a proxy or agent of the state’s labor law enforcement 
agencies and bring a civil action under PAGA to recover civil penalties “on behalf of himself or 
herself and other current or former employees.” Id. “[C]ivil penalties recovered by aggrieved 
employees shall be distributed as follows: 75 percent to the state and 25 percent to the aggrieved 
employees.” Id. 

 
25. California Labor Code § 2699(1)(2) provides “[t]he superior court shall review and 

approve any settlement of any civil action filed pursuant to this part.” 
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26. In consideration of the promises and agreements contained herein, the Parties agree 

and covenant as follows: 
 

C. Terms of Settlement 
 

27. Subject to the Court’s approval of the Settlement pursuant to Labor Code § 
2699(1)(2), which counsel and the Parties agree to recommend in good faith to the Court, the Parties 
agree to the following binding settlement of the Action. 

 
28. Upon the Court entering the Final Order and Judgment and the Effective Date 

occurring, Defendant shall pay the non-reversionary Gross Settlement Amount of Two Hundred 
Fifteen Thousand Dollars and Zero Cents ($215,000.00), subject to the Escalator Payment 
memorialized in Paragraph 7, above.  The Gross Settlement Amount will be distributed in the 
following manner: 
 

a. Settlement Administration Costs: The costs associated with settlement 
administration will be paid from the Gross Settlement Amount, and shall not exceed 
$4,000.00. The Administrator’s services will include, but not be limited to the 
following:  updating PAGA Members’ mailing addresses through a search of the 
National Change of Address database maintained by the U.S. Post Office, and skip-
tracing bad addresses on the return of the PAGA Members’ Notice and settlement 
payment checks; formatting and printing the Notice to be mailed to the PAGA 
Member with their settlement payment checks; calculating, issuing and mailing 
payments to LWDA and PAGA Members;  performing tax reporting to the 
appropriate authorities, among other things called for by this Agreement.  Subject to 
Court approval, the Parties agree to use Phoenix Class Action Administration 
Solutions as the Settlement Administrator. 

 
b. Attorney’s Fees and Costs:  The Parties agree that, subject to the Court’s review 

and approval, Plaintiff’s Counsel will be paid up to $65,000.00 from the GSA, as 
reasonable attorney’s fees, plus actual litigation costs of up to $16,000.00, also to be 
paid from the GSA, incurred to litigate the Action and to obtain Court approval of 
the Settlement. Plaintiff’s Counsel’s documented litigation costs are presently 
estimated at $16,000.00.  The Settlement Administrator will issue an IRS Form 1099 
to Plaintiff’s counsel for the Attorney’s Fees and Costs awarded.  In no 
circumstance(s) shall Defendant be liable for any payment(s) of Attorney’s Fees and 
Costs separate from the GSA. 

 
c. PAGA Penalty Fund: After deducting the Attorney’s Fees and Costs and Settlement 

Administration Costs from the Gross Settlement Amount, the remaining net 
settlement amount, the PAGA Penalty Fund, will be apportioned as required by the 
PAGA, Labor Code section 2699(i), with distribution of 75% to the LWDA, (the 
“LWDA Payment”) and 25% to the PAGA Members. The PAGA Penalty Fund shall 
encompass all payments to the LWDA and to the PAGA Members.    

 
d. PAGA Penalty Fund Allocation: The PAGA Penalty Fund, estimated at 

$130,000.00 shall be allocated $97,500.00 (75%) for the LWDA Payment, and 
$32,500 (25%) to the PAGA Members, to be distributed on a proportionate basis, 
using the number of Eligible Pay Periods each PAGA Member was employed during 
the PAGA Period, as detailed in Paragraph 36, herein. 

 

Doc ID: 826ad662cc1a5b98ddfd7e010939e1467a9cc1ce



 -5-  
   
   
 

e. Taxes and Reporting: Each PAGA Member’s individual share will be treated as 
non-wage income for which the Administrator shall issue an IRS Form 1099 to be 
mailed together with the PAGA Member’s settlement check, and reported to the 
applicable governmental authorities.  

 
D. Releases 
 

29. Release as to the PAGA Representative Claims 
 

a. Upon approval by the Court of this Settlement, and subject to Defendant’s full 
payment of the GSA, Plaintiff, individually and in her representative capacity on 
behalf the State of California and the PAGA Members, will fully and finally release 
and discharge the Released Parties from all claims, rights, demands, liabilities, costs, 
attorney’s fees, and causes of action for civil penalties under the PAGA, for the 
duration of employment in a non-exempt position in California during the PAGA 
Period, based on the factual and legal allegations pled in the operative 
Representative Action Complaint that support or relate to the following alleged 
violations of law asserted by Plaintiff in the Action pursuant to PAGA: (1) failure to 
pay all wages under Labor Code §§ 246, 510 and 1194; (2) failure to authorize and 
provide rest periods under Labor Code § 226.7; (3) failure to provide meal periods 
under Labor Code §§ 226.7 and 512; (4) failure to issue accurate wage statements 
under Labor Code §§ 226(a) and 226.3; (5) failure to reimburse expenses under 
Labor Code §§ 2802; and (6) failure to pay wages timely at separation of 
employment under Labor Code §§ 201-203 (the “Released PAGA Claims”). 

 
b. In accordance with Arias v. Superior Court (2009) 46 Ca1.4th 969, a judgment in “a 

representative action brought by an aggrieved employee under the Labor Code 
Private Attorneys General Act of 2004 ... is binding not only on the named employee 
plaintiff but also on government agencies and any aggrieved employee not a party 
to the proceeding,” which the Final Order and Judgment shall so reflect. The Final 
Order and Judgment shall not bind or release the PAGA Members’ individual wage 
claims (or other individual claims). However, in accordance with Arias, the Final 
Order and Judgment shall be binding on the PAGA Members as to the Released 
PAGA Claims. A statement to this effect shall be included in the Notice sent to the 
PAGA Members mailed together with their Settlement payment checks and IRS 
1099 Forms.   

 
E. Settlement Approval and Implemental Procedures 

 
30. Plaintiff’s Counsel shall prepare a motion for approval of the Settlement pursuant to 

California Labor Code § 2699(1)(2). Defendant shall not oppose such a motion provided Plaintiff’s 
Counsel sends a draft of the motion for approval to Defendant’s Counsel at least three (3) business 
days before it is filed. Defendant’s Counsel will work with Plaintiff’s Counsel to provide Plaintiff’s 
Counsel with, and allow Plaintiff’s Counsel to submit to the Court, adequate information related to 
the Released PAGA Claims to obtain approval of the Settlement pursuant to a reasonable request 
by Plaintiff’s Counsel. As required by Labor Code, at the time the motion for approval of the 
Settlement is filed with the Court, Plaintiff’s Counsel shall submit the motion, together with its 
exhibits, to the LWDA.   
 

31. Within five (5) calendar days after the Effective Date, the Settlement Administrator 
shall send Defendant’s Counsel electronic wiring instructions to fund the Gross Settlement Amount. 
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32. Within ten (10) calendar days after the Effective Date, Defendant will send to the 
Settlement Administrator a list which shall provide for each PAGA Member, the following 
information: (1) full name; (2) last known address; (3) social security number; and (4) the number 
of Eligible Pay Periods (the “Data List”). The fact that Defendant may not possess/maintain/know 
any or all of the PAGA Members’ contact information shall not constitute a breach of this 
Agreement or be grounds for enforcement; however, Defendant will conduct a reasonable search 
and diligent inquiry to obtain such information and provide to the Settlement Administrator. The 
Data List shall be treated as and remain confidential and be used solely to manage the notice and 
payment process described herein, and for no other purpose, and shall not be disclosed to anyone 
other than the Settlement Administrator, except as may be required by applicable taxing authorities, 
or pursuant to express written authorization of Defendant, the PAGA Members or by order of the 
Court. 

 
a. Within twenty-five (25) calendar days after the Effective Date, the Administrator shall 

mail the Notice (attached hereto as Exhibit A) to each PAGA Member. PAGA 
Members shall have forty-five (45) calendar days after the Notice is mailed to 
challenge the Eligible Pay Periods as reflected on Defendant’s records. To the extent 
a PAGA Member disputes any of the information listed on his or her Notice, the 
PAGA Member may produce evidence to the Administrator showing such 
information the PAGA Member contends should be reflected in the Notice and by 
mailing a completed Eligible Pay Periods Dispute Form (attached hereto as Exhibit 
B) to the Administrator. Defendant’s records will be presumed to be accurate, 
however, should the Parties be unable to come to an agreement, they may seek Court 
intervention to resolve the dispute. The parties may attempt to reach agreement on 
disputes, and the settlement administrator may make the initial decision regarding 
disputes, but the court may review any decision made by the parties and/or the 
settlement administrator regarding a dispute 

 
33. No later than each Funding Date, Defendant shall wire the required portion of the 

Gross Settlement Amount to the Administrator, as outlined in paragraph 9.  
 
34. Upon receipt of twelve settlement installment payments from Defendant, and subject 

to the prior occurrence of the forty-five (45) day Eligible Pay Periods dispute deadline, the 
Administrator will distribute a proportionate share of the Gross Settlement Amount to PAGA 
Members, the LWDA, Plaintiff’s Counsel, and the Administrator.  Should Defendant fail to fund 
the Gross Settlement Amount at the time and in the amounts as provided for by this Agreement, 
and unless otherwise agreed upon by the Parties or ordered by the Court, Plaintiff may elect to 
enforce this Agreement or, at her option, this Agreement and the settlement described within it, 
shall be rescinded, and the Parties shall be restored to their respective positions as of May 15, 2023.   

 
35. The Settlement Administrator will perform all settlement administration duties, 

including (i) a National Change of Address (“NCOA”) database search, (ii) skip trace to update 
PAGA Member addresses on the return of undelivered Notices and checks; , (iii) issuing the Notice 
and payments to Plaintiff and all PAGA Members, (iv) issuing all required IRS forms, and reporting 
same to the applicable taxing authorities; and (v) issuing payment to the LWDA, PAGA Members, 
Plaintiff’s Counsel and to itself.  
 

36. The Administrator shall have the authority and obligation to calculate the amounts 
of the PAGA Members’ Settlement payments in accordance with the methodology set forth in this 
Agreement and orders of the Court.  Each PAGA Member will be eligible to receive a Settlement 
payment based on the total number of his/her Eligible Pay Periods worked during the PAGA Period 
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in relation to the aggregate number of Eligible Pay Periods worked by all PAGA Members during 
the PAGA Period, e.g.  
 

PAGA Member Payment =  
(PAGA Penalty Fund – LWDA Payment) (x) PAGA Member’s Number of Eligible PAGA Pay Periods          

         All PAGA Members’ Eligible PAGA Pay Periods  
 

37. All disbursements to the PAGA Members, the LWDA, the Settlement 
Administrator, Plaintiff and Plaintiff’s Counsel required under this Settlement Agreement shall be 
made within ten (10) calendar days after each Funding Date. Prior to disbursement, the Settlement 
Administrator will forward its calculations of the PAGA Members’ Settlement payments to all 
counsel, and receive approval from all counsel as to such amounts.  Any Party’s failure to respond 
to the Settlement Administrator’s request for approval within five (5) business days shall be deemed 
approval of the calculations. 

 
38. PAGA Members shall have 180 calendar days after mailing to cash each of their 

individual settlement checks. If any PAGA Member’s check is not cashed within that period, the 
check will be voided and a stop-payment will be issued. Any funds in the Settlement 
Administrator’s account as a result of a failure to timely cash a settlement check shall be transmitted 
to the California State Controller’s Unclaimed Property Fund in the name of each respective PAGA 
Member whose check was uncashed and voided. Neither Defendant, Defendant’s Counsel, 
Plaintiff’s Counsel, nor Plaintiff will have any liability for lost or stolen settlement checks, forged 
signatures on settlement checks, or unauthorized negotiation of settlement checks. The Parties agree 
that this disposition results in no “unpaid residue” under California Civil Procedure Code § 384, as 
the entire Settlement will be paid out to PAGA Members whether or not they all cash their 
settlement checks. Therefore, Defendant will not be required to pay any interest on said amount. In 
no circumstance(s) shall Defendant be liable for any interest payment(s). 

 
39. By no later than 240 days after mailing of the final Settlement payment checks to all 

PAGA Members, the Settlement Administrator shall provide Plaintiff’s Counsel and Defendant’s 
Counsel with a declaration setting forth the disbursements made to the PAGA Members, the 
LWDA, Plaintiff’s Counsel for attorneys’ fees and litigation costs, and to itself, and shall include 
information regarding the number of uncashed checks as of that date, the aggregate sum of uncashed 
checks, and the timeline for transmittal of sum represented by all uncashed checks to California’s 
Controller, Unclaimed Property Division (if applicable). 
 
F. Miscellaneous Provisions 

 
40. Eligible Pay Periods and PAGA Members:  Defendant has represented there are 

no more than 4,500 Eligible Pay Periods worked by no more than 50 PAGA Members during the 
PAGA Period. 

 
41. Voiding the Agreement: The Settlement Agreement shall be voidable and 

unenforceable as to all Parties herein at the option of either Party if (a) the Court should for any 
reason fail to approve this Settlement in the form agreed to by the Parties, or (b) the Court should 
for any reason fail to enter a judgment, or (c) the approval of the Settlement and judgment is 
reversed, modified or declared or rendered void by a court of competent jurisdiction. In that event, 
then neither the Settlement nor any of the related negotiations or proceedings shall be of any force 
or effect, and all Parties to the Settlement shall stand in the same position, without prejudice, as if 
the Settlement had been neither entered into nor filed with the Court. Notwithstanding the 
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foregoing, the Parties may attempt in good faith to cure any perceived defects in the Settlement to 
facilitate approval. 

 
42. Waiver: The waiver by one Party of any breach of this Agreement by another Party 

shall not be deemed a waiver of any other prior or subsequent breach of this Agreement. 
 
43. Parties’ Authority: The signatories hereto represent that they are fully authorized 

to enter into this Settlement Agreement and bind the Parties hereto to the terms and conditions 
hereof. 

 
44. Mutual Full Cooperation: The Parties agree to fully cooperate with each other to 

accomplish the terms of this Settlement Agreement, including but not limited to, execution of such 
documents and to take such other action as may reasonably be necessary to implement the terms of 
this Settlement Agreement. The Parties to this Settlement Agreement shall use their best efforts, 
including all efforts contemplated by this Settlement Agreement and any other efforts that may 
become necessary by order of the Court, or otherwise, to effectuate this Settlement Agreement and 
the terms set forth herein. As soon as practicable after execution of this Settlement Agreement, 
Plaintiff’s Counsel shall, with the assistance and cooperation of Defendant and Defendant’s 
counsel, take all necessary steps to secure the Court’s approval of the Settlement, and the Final 
Order and Judgment. 
 

45. No Prior Assignments: The Parties hereto represent, covenant, and warrant that 
they have not, directly or indirectly, assigned, transferred, encumbered, or purported to assign, 
transfer, or encumber to any person or entity any portion of any liability, claim, demand, action, 
cause of action or rights released and discharged by this Settlement Agreement. 

 
46. No Admission:  Defendant denies any and all liability to Plaintiff and/or the PAGA 

Members in this Action, as to any and all causes of action that were asserted or that might have 
been asserted in this Action based on the facts set forth in the First Amended Representative Action 
Complaint. Nonetheless, Defendant wishes to settle and compromise the matters at issue in the 
Action to avoid further substantial expense and the inconvenience and distraction of protracted and 
burdensome litigation. Defendant also has taken into account the uncertainty and risks inherent in 
litigation, and without conceding any infirmity in the defenses that it has asserted or could assert 
against Plaintiff, have determined that it is desirable and beneficial that Plaintiff’s claims be settled 
in the manner and upon the terms and conditions set forth in this Agreement. 
 

47. Binding Settlement: Nothing contained herein, nor the consummation of this 
Settlement Agreement, is to be construed or deemed an admission of liability, culpability, 
negligence, or wrongdoing on the part of Defendant or any of the other Released Parties. Each of 
the Parties hereto has entered into this Settlement Agreement with the intention of avoiding further 
disputes and litigation with the attendant inconvenience and expenses. This Settlement Agreement 
is a settlement document and shall, pursuant to California Evidence Code section 1152 and/or 
Federal Rule of Evidence 408, be inadmissible in evidence in any proceeding, except an action or 
proceeding to approve the settlement, and/or interpret or enforce this Settlement Agreement. 
 

48. Enforcement Actions; Acceleration; Time is of the Essence: This Agreement is 
binding and enforceable under California Code of Civil Procedure section 664.6, and the Court shall 
retain jurisdiction to enforce this Agreement. Except as otherwise provided in this Settlement 
Agreement, in the event that one or more of the Parties to this Settlement Agreement institutes any 
action or proceeding in this case under Section 664.6 or otherwise or separate legal action or other 
proceeding against any other Party or Parties to enforce the provisions of this Settlement Agreement 
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or to declare rights and/or obligations under this Settlement Agreement, the successful Party or 
Parties shall be entitled to recover from the unsuccessful Party or Parties reasonable attorney’s fees 
and costs incurred in connection with any enforcement actions.  If Defendant breaches the 
installment payment provisions of this Agreement, all sums due hereunder shall be accelerated and 
all due and payable.  Time is of the essence with respect to all provisions herein. 
 

49. Notices:  Unless otherwise specifically provided herein, all notices, demands or 
other communications given hereunder shall be in writing and shall be deemed to have been duly 
given as of the third business day after mailing by United States registered or certified mail, return 
receipt requested, addressed as follows: 

To Plaintiff: 
 
Daniel F. Gaines  
Gaines & Gaines, APLC 
4550 E Thousand Oaks Blvd, Suite 100  
Westlake Village, CA 91362-3824 
 
To Defendant:  
 
Joseph J. Gigliotti 
Gigliotti & Gigliotti, LLP 
5256 S. Mission Road, Ste. 127 
Bonsall, CA 92003 
 

50. Construction: The Parties hereto agree that the terms and conditions of this 
Settlement Agreement are the result of lengthy, intensive arm’s-length negotiations between the 
Parties and that this Settlement Agreement shall not be construed in favor of or against any Party 
by reason of the extent to which any Party or her or its counsel participated in the drafting of this 
Settlement Agreement.  

 
51. Captions and Interpretations: Paragraph titles or captions contained herein are 

inserted as a matter of convenience and for reference, and in no way define, limit, extend, or 
describe the scope of this Settlement Agreement or any provision hereof. Each term of this 
Settlement Agreement is contractual and not merely a recital. 

 
52. Modification: This Settlement Agreement may not be materially changed, altered, 

or modified, except in writing and signed by the Parties hereto, and approved by the Court. Non-
material changes requested by the Court may be made upon stipulation signed by all counsel. This 
Settlement Agreement may not be discharged except by performance in accordance with its terms 
or by a writing signed by all of the Parties hereto. 

 
53. Choice of Law: This Settlement Agreement shall be governed by and construed, 

enforced and administered in accordance with the laws of the State of California, without regard to 
its conflicts-of- law rules. 

 
54. Integration Clause: This Settlement Agreement contains the entire agreement 

between the Parties relating to the settlement and transaction contemplated hereby, and all prior or 
contemporaneous agreements, understandings, representations, and statements, whether oral or 
written and whether by a Party or such Party’s legal counsel, are merged herein. No rights hereunder 
may be waived except in writing. 
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55. Continuing Jurisdiction: After entry of the Final Order and Judgment, the Court 
will have continuing jurisdiction under California Code of Civil Procedure § 664.6 and as otherwise 
allowed by law solely for purposes of addressing: (i) the interpretation and enforcement of the terms 
of the Settlement, (ii) settlement administration matters; and (iii) such post-Final Order and 
Judgment matters as may be appropriate under court rules or as set forth in this Settlement. 
 

56. Waiver of Appeals: The Parties waive all appeals from the Court’s approval of the 
Agreement, unless the Court materially modifies the Agreement and/or unless a non-Party files an 
appeal. 
 

57. Publicity: With respect to the Settlement, Plaintiff, Defendant, Defendant’s 
Counsel, and Plaintiff’s Counsel agree not to publicize, contact the media, or disclose to the public 
any information about the Settlement or the negotiation process, with the exception of filing this 
Settlement Agreement with the Court, and submitting it to the LWDA, informing the Court of the 
manner in which the Settlement was obtained, and the reasons in support of the fairness of the 
Settlement only insofar as necessary to obtain Court approval of the settlement of the Action. 
Plaintiff’s Counsel may also respond to inquiries by PAGA Members and the LWDA.  With respect 
to the terms of this Settlement, Plaintiff’s Counsel agree not to post the terms of the Settlement on 
their website or initiate contact with the media about its terms or the negotiations. If asked by the 
media, Plaintiff’s Counsel and Plaintiff agree to state, “The matter was amicably settled. Any further 
information about the settlement may be obtained by going to the Court’s website.” Plaintiff’s 
Counsel agree that they will not circumvent this Agreement by facilitating or encouraging any 
PAGA Group member or any other individual to do what Plaintiff and his counsel have agreed not 
to do. 

 
58. Binding On Assigns: This Settlement Agreement shall be binding upon and inure 

to the benefit of the Parties hereto and their respective heirs, trustees, executors, administrators, 
successors and assigns. 
 

59. Counterparts: This Settlement Agreement may be executed in counterparts, and 
when each Party has signed and delivered at least one such counterpart, each counterpart shall be 
deemed an original, and, when taken together with other signed counterparts, shall constitute one 
fully-signed Settlement Agreement, which shall be binding upon and effective as to all Parties. 
Electronic delivery shall be deemed an original. 

 
[SIGNATURES ON FOLLOWING PAGE] 

 
 
 
 
 
 
 
 
 
 
 

 

Doc ID: 826ad662cc1a5b98ddfd7e010939e1467a9cc1ce



 -11-  
   
   
 

IN WITNESS WHEREOF, the parties knowingly and voluntarily executed this Settlement 
Agreement and Release of PAGA Claim as of the date set forth below. 

 
 
 

Dated: ________________   By:          
       Plaintiff, Mireya Serrato Martinez 
 
 
Dated: _________________   By:          

Defendant, EM Tortillas, LLC  
 
 
AS TO FORM: 
      Gaines & Gaines, APLC 

 
 

Dated: ________________   By:          
       Daniel F. Gaines, Attorneys for Plaintiff 
 
 

 
 

      Gigliotti & Gigliotti, LLP 
 
 

Dated: _________________   By:          
Joseph J. Gigliotti, Attorneys for EM 
Tortillas, LLC 
 
 
 

01 / 08 / 2025

01 / 08 / 2025
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Notice of PAGA Settlement and Release of Claims  
 

TO: All persons employed by EM Tortillas, LLC (“EM Tortillas” or “Defendant”) in the State of 
California in non-exempt positions from March 14, 2021 through May 15, 2023 (the “PAGA Members”).   

 
I. Why Are You Receiving This Notice  

You are receiving this Notice because the Superior Court for the State of California, County of Orange, 
has approved a settlement of a claim under the California Labor Code Private Attorneys General Act (“PAGA”). 
The PAGA claim seeks civil penalties on behalf of the State of California and for which the State of California 
receives 75% of any civil penalties collected (with PAGA Members receiving the remaining 25%).  

The settlement will provide $215,000 (the “Gross Settlement Amount”) to pay claims to all PAGA 
Members who worked for Defendant in the State of California in non-exempt positions from March 14, 2021 
through May 15, 2023 (the “PAGA Period”).  

The “Net Settlement Amount” is the portion of the Gross Settlement Amount that will be available for 
distribution to PAGA Members and the State of California’s Labor and Workforce Development Agency 
(“LWDA”).  The Net Settlement Amount (or “PAGA Penalty Fund”) is $__________. 75% of this amount, or 
$________, shall be distributed to the LWDA and the remaining 25%, or $________, shall be distributed to PAGA 
Members on a proportionate basis, using the number of pay periods worked by a PAGA Member in a non-exempt 
position in California at any time during the PAGA Period (the “Eligible Pay Periods”). Specifically, the formula 
used to calculate each PAGA Member’s settlement payment is as follows: 

Each PAGA Member will be eligible to receive a Settlement payment based on the total number 
of his/her Eligible Pay Periods worked during the PAGA Period in relation to the aggregate number 
of Eligible Pay Periods worked by all PAGA Members during the PAGA Period. 

 
You are receiving this notice because you may be a PAGA Member. Defendant’s records indicate that you 

were employed by Defendant in the State of California in a non-exempt position at some time from March 14, 
2021, through May 15, 2023 (the “PAGA Period”). The Court approved a Settlement Agreement and Release of 
Private Attorneys General Act Claim (“Settlement”) of the lawsuit Mireya Serrato Martinez v. EM Tortillas, LLC 
and ordered that a portion of the Settlement proceeds allocated to civil penalties under PAGA be distributed to 
PAGA Members, including you, after certain portions of the penalties are paid to the State of California according 
to California law.  

If you disagree with the data, please submit the enclosed Eligible Pay Periods Dispute Form and provide 
an explanation and evidence in support of your position to the Settlement Administrator, postmarked, no later 
than _______, 2025.  The parties may attempt to reach agreement on disputes, and the settlement administrator 
may make the initial decision regarding disputes, but the court may review any decision made by the parties 
and/or the settlement administrator regarding a dispute.  

On or about ___________, 2025 and _____________________, 2025, the Settlement Administrator will 
mail you installment payments relating to your individual “PAGA Settlement Award” which is your share of the 
Settlement funds that were allocated to settle claims for civil penalties pursuant to PAGA. Your PAGA Settlement 
Award is based on your Eligible Pay Periods (pay periods worked in California in a non-exempt position) during 
the PAGA Period, as set forth in the Settlement. You may deposit or cash the checks without any further obligation 
on your part and there is no need for you to contact the settlement administrator, the parties, or the Court. The 
Court-approved Settlement releases claims for civil penalties under PAGA as described in more detail in the 
section under the heading “Release of Claims” below. No wage claims are released or affected by the Settlement. 
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II. Summary of Case  

On June 3, 2022, Plaintiff Mireya Serrato Martinez (the “Plaintiff”) commenced a lawsuit in the Orange 
County Superior Court, case number 30-2022-01263512, to recover civil penalties (the “Lawsuit”). Plaintiff 
alleges in the Lawsuit that Defendant failed to pay all wages due, to pay all minimum and overtime wages due, 
to provide all meal and rest periods or premium compensation in lieu thereof, to timely pay all wages due upon 
separation of employment, to reimburse all business expenses, and to issue complete and accurate wage 
statements.  For these alleged violations, Plaintiff seeks penalties pursuant to the PAGA.   

Defendant denies all claims and allegations in the Lawsuit and asserts that no penalties are due to Plaintiff, 
the State of California, or any PAGA Member. The Court has made no determination on the merits of the PAGA 
claims, but the parties have decided to resolve the action through the Settlement, which the Court has approved.   

III. Release of Claims  

Plaintiff, individually and in her representative capacity on behalf the State of California and the PAGA 
Members, will fully and finally release and discharge the Released Parties from all claims, rights, demands, 
liabilities, costs, attorney’s fees, and causes of action for civil penalties under the PAGA, for the duration of 
employment in a non-exempt position in California during the PAGA Period, based on the factual and legal 
allegations pled in the operative Representative Action Complaint that support or relate to the following alleged 
violations of law asserted by Plaintiff in the Action pursuant to PAGA: (1) failure to pay all wages under Labor 
Code §§ 246, 510 and 1194; (2) failure to authorize and provide rest periods under Labor Code § 226.7; (3) failure 
to provide meal periods under Labor Code §§ 226.7 and 512; (4) failure to issue accurate wage statements under 
Labor Code §§ 226(a) and 226.3; (5) failure to reimburse expenses under Labor Code §§ 2802; and (6) failure to 
pay wages timely at separation of employment under Labor Code §§ 201-203 (the “Released PAGA Claims”).   

The Released Parties are Defendant, and each of and all of its respective past, present and future agents, 
employees, officers, directors, partners, trustees, representatives, shareholders, stockholders, members, attorneys, 
parents, subsidiaries, equity sponsors, related companies/corporations and/or partnerships, divisions, assigns, 
predecessors, successors, insurers, consultants, joint venturers, joint employers, affiliates, alter-egos, co-
employers, dual employers, service providers, contracting partners, subcontractors, employee benefit plans and 
fiduciaries thereof, and all other persons and/or entities acting under, by, through or in concert with any of them. 

Under the Settlement, PAGA Members do not need to do anything in order to receive their PAGA 
Settlement Award. PAGA Members may not object to, or opt out of, the Settlement. Even if a PAGA Member 
does not cash their checks, they will still be bound by the Released PAGA Claims. 

IV. Tax Information   

For tax purposes, the PAGA Settlement Awards will be allocated 100% to settlement of claims for 
penalties, which will be paid without withholdings or deductions and shall be reported on an IRS Form 1099. IRS 
Forms 1099 (and the equivalent California forms) will be distributed to PAGA Members reflecting the payments 
they receive under the Settlement. PAGA Members should consult with their tax advisors concerning the tax 
consequences of the payments they receive under the Settlement.  

V. Privacy  

Because you have a constitutional right of privacy to object to the disclosure of your personal contact information, 
your personal contact information has not been provided to Plaintiff’s counsel. The Court has authorized a third-
party administrator to send you this notice, and they have agreed to keep your contact information confidential. 
Should you have any questions about this notice, you may contact the attorneys prosecuting this case on behalf 
of the State of California and the PAGA Members:  
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Daniel F. Gaines, Esq. SBN 251488 
GAINES & GAINES, APLC 
4550 East Thousand Oaks Boulevard, Suite 100 
Westlake Village, CA 91362 
Telephone: (866) 550-0855 

VI. Additional Information  

You may obtain information by contacting Gaines & Gaines at the number above, or by contacting the 
Settlement Administrator as follows:  

Phoenix Settlement Administrators 
P.O. Box 7208 
Orange, CA 92863 
Telephone: (800) 523-5773  

 

THIS NOTICE IS NOT AN EXPRESSION OF ANY OPINION BY THE COURT AS TO THE MERITS 
OF THE CLAIMS OR DEFENSES BY EITHER SIDE IN THIS PROCEEDING. PLEASE DO NOT 
CONTACT THE COURT REGARDING THIS CASE, THE COURT CLERK’S OFFICE, DEFENDANT 
OR DEFENDANT’S ATTORNEYS TO INQUIRE 
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ELIGIBLE PAY PERIODS DISPUTE FORM 
 

ONLY COMPLETE AND SUBMIT THIS ELIGIBLE PAY PERIODS DISPUTE FORM IF 
YOU DISAGREE WITH THE ELIGIBLE PAY PERIODS CALCULATIONS BELOW. 

CALCULATION OF PAGA CLAIM EMPLOYEE SETTLEMENT AWARD  

According to the records of Defendant EM Tortillas, LLC (“Defendant”), you are credited 
with _____ Eligible Pay Periods while employed by Defendant in California in a non-exempt 
position from March 14, 2021 through May 15, 2023 (the “PAGA Period”), and the total Eligible 
Pay Periods worked by all PAGA Members during the PAGA Period is ____.  As a result, your 
PAGA Settlement Award is $______. The formula used to calculate your PAGA Settlement Award 
is as follows: 

PAGA Member Payment = (PAGA Penalty Fund – LWDA Payment) (x) PAGA 
Member’s Number of Eligible PAGA Pay Periods / All PAGA Members’ Eligible 
PAGA Pay Periods 
 

If you disagree with the Eligible Pay Periods count above, please state below what you believe 
are the correct number of Eligible Pay Periods: 
 
I believe I worked __________ Eligible Pay Periods while employed by Defendant in a 
non-exempt position in California from March 14, 2021 to May 15, 2023. 

Please submit any documentation or other evidence you have to support your proffered 
Eligible Pay Periods calculations above. 

Date:     

Signature:                        

Print Name:                        

Residence Street Address:                                              

City, State and Zip Code:                                              

IN ORDER TO BE TIMELY, THIS ELIGIBLE PAY PERIODS DISPUTE FORM MUST BE 
COMPLETED, SIGNED, MAILED BY FIRST CLASS MAIL, AND POSTMARKED ON OR 
BEFORE [45 days after mailing of Notice].  Send this signed form to the Settlement 
Administrator: 

EM Tortillas, LLC Claims Administrator 
c/o Phoenix Settlement Administration 
_____________________ 
_____________________ 
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Notice of PAGA Settlement and Release of Claims  

 

TO: All persons employed by EM Tortillas, LLC (“EM Tortillas” or “Defendant”) in the State of 

California in non-exempt positions from March 14, 2021 through May 15, 2023 (the “PAGA Members”).   

 

I. Why Are You Receiving This Notice  

You are receiving this Notice because the Superior Court for the State of California, County of Orange, 

has approved a settlement of a claim under the California Labor Code Private Attorneys General Act (“PAGA”). 

The PAGA claim seeks civil penalties on behalf of the State of California and for which the State of California 

receives 75% of any civil penalties collected (with PAGA Members receiving the remaining 25%).  

The settlement will provide $215,000 (the “Gross Settlement Amount”) to pay claims to all PAGA 

Members who worked for Defendant in the State of California in non-exempt positions from March 14, 2021 

through May 15, 2023 (the “PAGA Period”).  

The “Net Settlement Amount” is the portion of the Gross Settlement Amount that will be available for 

distribution to PAGA Members and the State of California’s Labor and Workforce Development Agency 

(“LWDA”).  The Net Settlement Amount (or “PAGA Penalty Fund”) is $__________. 75% of this amount, or 

$________, shall be distributed to the LWDA and the remaining 25%, or $________, shall be distributed to PAGA 

Members on a proportionate basis, using the number of pay periods worked by a PAGA Member in a non-exempt 

position in California at any time during the PAGA Period (the “Eligible Pay Periods”). Specifically, the formula 

used to calculate each PAGA Member’s settlement payment is as follows: 

Each PAGA Member will be eligible to receive a Settlement payment based on the total number 

of his/her Eligible Pay Periods worked during the PAGA Period in relation to the aggregate number 

of Eligible Pay Periods worked by all PAGA Members during the PAGA Period. 

 

You are receiving this notice because you may be a PAGA Member. Defendant’s records indicate that you 

were employed by Defendant in the State of California in a non-exempt position at some time from March 14, 

2021, through May 15, 2023 (the “PAGA Period”). The Court approved a Settlement Agreement and Release of 

Private Attorneys General Act Claim (“Settlement”) of the lawsuit Mireya Serrato Martinez v. EM Tortillas, LLC 

and ordered that a portion of the Settlement proceeds allocated to civil penalties under PAGA be distributed to 

PAGA Members, including you, after certain portions of the penalties are paid to the State of California according 

to California law.  

If you disagree with the data, please submit the enclosed Eligible Pay Periods Dispute Form and provide 

an explanation and evidence in support of your position to the Settlement Administrator, postmarked, no later 

than _______, 2025.  The parties may attempt to reach agreement on disputes, and the settlement administrator 

may make the initial decision regarding disputes, but the court may review any decision made by the parties 

and/or the settlement administrator regarding a dispute.  

On or about ___________, 2025 and _____________________, 2025, the Settlement Administrator will 

mail you installment payments relating to your individual “PAGA Settlement Award” which is your share of the 

Settlement funds that were allocated to settle claims for civil penalties pursuant to PAGA. Your PAGA Settlement 

Award is based on your Eligible Pay Periods (pay periods worked in California in a non-exempt position) during 

the PAGA Period, as set forth in the Settlement. You may deposit or cash the checks without any further obligation 

on your part and there is no need for you to contact the settlement administrator, the parties, or the Court. The 

Court-approved Settlement releases claims for civil penalties under PAGA as described in more detail in the 

section under the heading “Release of Claims” below. No wage claims are released or affected by the Settlement. 



II. Summary of Case  

On June 3, 2022, Plaintiff Mireya Serrato Martinez (the “Plaintiff”) commenced a lawsuit in the Orange 

County Superior Court, case number 30-2022-01263512, to recover civil penalties (the “Lawsuit”). Plaintiff 

alleges in the Lawsuit that Defendant failed to pay all wages due, to pay all minimum and overtime wages due, 

to provide all meal and rest periods or premium compensation in lieu thereof, to timely pay all wages due upon 

separation of employment, to reimburse all business expenses, and to issue complete and accurate wage 

statements.  For these alleged violations, Plaintiff seeks penalties pursuant to the PAGA.   

Defendant denies all claims and allegations in the Lawsuit and asserts that no penalties are due to Plaintiff, 

the State of California, or any PAGA Member. The Court has made no determination on the merits of the PAGA 

claims, but the parties have decided to resolve the action through the Settlement, which the Court has approved.   

III. Release of Claims  

Plaintiff, individually and in her representative capacity on behalf the State of California and the PAGA 

Members, will fully and finally release and discharge the Released Parties from all claims, rights, demands, 

liabilities, costs, attorney’s fees, and causes of action for civil penalties under the PAGA, for the duration of 

employment in a non-exempt position in California during the PAGA Period, based on the factual and legal 

allegations pled in the operative Representative Action Complaint that support or relate to the following alleged 

violations of law asserted by Plaintiff in the Action pursuant to PAGA: (1) failure to pay all wages under Labor 

Code §§ 246, 510 and 1194; (2) failure to authorize and provide rest periods under Labor Code § 226.7; (3) failure 

to provide meal periods under Labor Code §§ 226.7 and 512; (4) failure to issue accurate wage statements under 

Labor Code §§ 226(a) and 226.3; (5) failure to reimburse expenses under Labor Code §§ 2802; and (6) failure to 

pay wages timely at separation of employment under Labor Code §§ 201-203 (the “Released PAGA Claims”).   

The Released Parties are Defendant, and each of and all of its respective past, present and future agents, 

employees, officers, directors, partners, trustees, representatives, shareholders, stockholders, members, attorneys, 

parents, subsidiaries, equity sponsors, related companies/corporations and/or partnerships, divisions, assigns, 

predecessors, successors, insurers, consultants, joint venturers, joint employers, affiliates, alter-egos, co-

employers, dual employers, service providers, contracting partners, subcontractors, employee benefit plans and 

fiduciaries thereof, and all other persons and/or entities acting under, by, through or in concert with any of them. 

Under the Settlement, PAGA Members do not need to do anything in order to receive their PAGA 

Settlement Award. PAGA Members may not object to, or opt out of, the Settlement. Even if a PAGA Member 

does not cash their checks, they will still be bound by the Released PAGA Claims. 

IV. Tax Information   

For tax purposes, the PAGA Settlement Awards will be allocated 100% to settlement of claims for 

penalties, which will be paid without withholdings or deductions and shall be reported on an IRS Form 1099. IRS 

Forms 1099 (and the equivalent California forms) will be distributed to PAGA Members reflecting the payments 

they receive under the Settlement. PAGA Members should consult with their tax advisors concerning the tax 

consequences of the payments they receive under the Settlement.  

V. Privacy  

Because you have a constitutional right of privacy to object to the disclosure of your personal contact information, 

your personal contact information has not been provided to Plaintiff’s counsel. The Court has authorized a third-

party administrator to send you this notice, and they have agreed to keep your contact information confidential. 

Should you have any questions about this notice, you may contact the attorneys prosecuting this case on behalf 

of the State of California and the PAGA Members:  

 



Daniel F. Gaines, Esq. SBN 251488 

GAINES & GAINES, APLC 

4550 East Thousand Oaks Boulevard, Suite 100 

Westlake Village, CA 91362 

Telephone: (866) 550-0855 

VI. Additional Information  

You may obtain information by contacting Gaines & Gaines at the number above, or by contacting the 

Settlement Administrator as follows:  

Phoenix Settlement Administrators 

P.O. Box 7208 

Orange, CA 92863 

Telephone: (800) 523-5773  

 

THIS NOTICE IS NOT AN EXPRESSION OF ANY OPINION BY THE COURT AS TO THE MERITS 

OF THE CLAIMS OR DEFENSES BY EITHER SIDE IN THIS PROCEEDING. PLEASE DO NOT 

CONTACT THE COURT REGARDING THIS CASE, THE COURT CLERK’S OFFICE, DEFENDANT 

OR DEFENDANT’S ATTORNEYS TO INQUIRE



 

CONTACT INFO: 1-888-999-8628                                  EMAIL: INFO@TRANSAPTION.COM 

Certification of Translation Accuracy 

Translation of Legal Document from English to Spanish 

As an authorized representative of Transaption, a professional translation services agency, I hereby 

certify that the above-mentioned document has been translated by an experienced, qualified, and 

competent professional translator, fluent in the above-mentioned language pair and that, in our best 

judgment, the translated text truly reflects the content, meaning, and style of the original text and 

constitutes in every respect a complete and accurate translation of the original document. This 

document has not been transcribed for a family member, friend, or business associate. 

This is to certify the correctness of the translation only. We do not make any claims or guarantees 

about the authenticity or content of the original document. Further, Transaption assumes no liability 

for the way in which the translation is used by the customer or any third party, including end-users 

of the translation. 

A copy of the translation is attached to this certification.  

Order Date:  January 08, 2025 

Name: Ren Varghese 

Signature: _________________                                         

                                      

TRANSAPTION                                                                                          

3 Germay Drive, Unit 4, Suite A#9999, Wilmington, DE 19804. United States. 



Notificación de Acuerdo PAGA y Liberación de Reclamaciones  

 

Para:  Todas las personas empleadas por EM Tortillas, LLC (“EM Tortillas” o “Demandada”) en 

el Estado de California en puestos no exentos desde el 14 de marzo de 2021 hasta el 15 de 

mayo de 2023 (los “Miembros PAGA”).  

 

VII. ¿Por qué recibe esta Notificación?  

Usted está recibiendo este Aviso porque el Tribunal Superior del Estado de California, Condado de Orange, 

ha aprobado un Acuerdo de una reclamación en virtud de la Ley General de Abogados Privados (“PAGA”) del 

Código Laboral de California. La reclamación PAGA busca sanciones civiles en nombre del Estado de California 

y por la cual el Estado de California recibe el 75% de cualquier sanción civil recaudada (recibiendo los Miembros 

PAGA el 25% restante).  

El Acuerdo proporcionará $215,000 (el “Monto Bruto del Acuerdo”) para pagar las reclamaciones a todos 

los Miembros PAGA que trabajaron para el Demandado en el Estado de California en puestos no exentos desde 

el 14 de marzo de 2021 hasta el 15 de mayo de 2023 (el “Período PAGA”).  

El “Importe Neto del Acuerdo” es la parte del Importe Bruto del Acuerdo que estará disponible para su 

distribución entre los Miembros PAGA y la Agencia para el Desarrollo del Trabajo y la Fuerza Laboral del Estado 

de California (“LWDA”). El Importe Neto del Acuerdo (o “Fondo de Sanciones PAGA”) es $__________. El 

75% de este monto, o $________, se distribuirá a la LWDA y el 25% restante, o $________, se distribuirá a los 

Miembros PAGA en forma proporcional, utilizando el número de períodos de pago trabajados por un Miembro 

PAGA en un puesto no exento en California en cualquier momento durante el Período PAGA (los “Períodos de 

Pago Elegibles”). Específicamente, la fórmula utilizada para calcular el pago del Acuerdo de cada Miembro 

PAGA es la siguiente: 

Cada Miembro PAGA tendrá derecho a recibir un pago del Acuerdo basado en el número total de 

sus Períodos de Pago Elegibles trabajados durante el Período PAGA en relación con el número 

agregado de Períodos de Pago Elegibles trabajados por todos los Miembros PAGA durante el 

Período PAGA. 

 

Usted está recibiendo este aviso porque puede ser un Miembro PAGA. Los registros del Demandado 

indican que usted estuvo empleado por el Demandado en el Estado de California en un puesto no exento en algún 

momento desde el 14 de marzo de 2021 hasta el 15 de mayo de 2023 (el “Período PAGA”). El Tribunal aprobó 

un Acuerdo de Conciliación y Exoneración de Reclamación de la Ley General de Abogados Privados (“Acuerdo”) 

de la Demanda Mireya Serrato Martinez contra EM Tortillas, LLC y ordenó que una parte de los ingresos del 

Acuerdo asignados a sanciones civiles bajo PAGA se distribuya a los Miembros PAGA, incluyéndolo a usted, 

después de que ciertas porciones de las sanciones se paguen al Estado de California de Acuerdo con la ley de 

California.  

Si no está de Acuerdo con los datos, envíe el Formulario de Disputa de Períodos de Pago Elegibles adjunto 

y proporcione una explicación y pruebas que respalden su posición al administrador del Acuerdo, con matasellos 

postal, a más tardar en _______, 2025. Las partes pueden intentar llegar a un Acuerdo sobre las disputas, y el 

administrador del Acuerdo puede tomar la decisión inicial respecto a las disputas, pero el tribunal puede revisar 

cualquier decisión tomada por las partes y/o el administrador del Acuerdo respecto a una disputa.  

En o alrededor de ___________, 2025 y _____________________, 2025, el Administrador del Acuerdo 

le enviará por correo pagos a plazos relacionados con su “Adjudicación del Acuerdo PAGA” individual, que es 

su parte de los fondos del Acuerdo que se asignaron para liquidar reclamaciones por sanciones civiles conforme 

a PAGA. Su Adjudicación del Acuerdo PAGA se basa en sus Períodos de Pago Elegibles (períodos de pago 

trabajados en California en un puesto no exento) durante el Período PAGA, según se establece en el Acuerdo. 



Puede depositar o cobrar los cheques sin ninguna otra obligación por su parte y no es necesario que se ponga en 

contacto con el administrador del Acuerdo, las partes o el Tribunal. El Acuerdo aprobado por el Tribunal libera 

de las reclamaciones por sanciones civiles en virtud de PAGA, tal y como se describe con más detalle en la sección 

bajo el título “Liberación de reclamaciones” que figura a continuación. Ninguna reclamación salarial queda 

liberada o afectada por el Acuerdo. 

VIII. Resumen del Caso 

El 3 de junio de 2022, la Demandante Mireya Serrato Martinez (la “Demandante”) inició una Demanda 

en el Tribunal Superior del Condado de Orange, caso número 30-2022-01263512, para recuperar sanciones civiles 

(la “Demanda”). La Demandante alega en la Demanda que el Demandado no pagó todos los salarios adeudados, 

no pagó todos los salarios mínimos y horas extras adeudados, no proporcionó todos los períodos de comida y 

descanso o compensación premium en lugar de los mismos, no pagó oportunamente todos los salarios adeudados 

al separarse del empleo, no reembolsó todos los gastos comerciales y no emitió declaraciones de salarios 

completas y precisas. Por estas supuestas violaciones, la Demandante solicita sanciones de conformidad con la 

PAGA.  

El Demandado niega todas las reclamaciones y alegaciones de la Demanda y afirma que no se debe 

ninguna sanción a la Demandante, al Estado de California ni a ningún Miembro PAGA. El Tribunal no ha tomado 

ninguna determinación sobre el fondo de las reclamaciones PAGA, pero las partes han decidido resolver la acción 

a través del Acuerdo, que el Tribunal ha aprobado.  

IX. Exoneración de Reclamaciones  

La Demandante, individualmente y en su capacidad representativa en nombre del Estado de California y 

de los Miembros de PAGA, liberará y eximirá total y definitivamente a las Partes Exoneradas de todas las 

reclamaciones, derechos, Demandas, responsabilidades, costos, honorarios de abogados y causas de acción por 

sanciones civiles en virtud de PAGA, por la duración del empleo en un puesto no exento en California durante el 

Periodo PAGA, basándose en las alegaciones de hecho y de derecho alegadas en la Demanda de Acción 

Representativa operativa que apoyan o se relacionan con las siguientes supuestas violaciones de la ley afirmadas 

por la Demandante en la Demanda de conformidad con PAGA: (1) falta de pago de todos los salarios conforme a 

las §§ 246, 510 y 1194 del Código Laboral; (2) falta de autorización y provisión de períodos de descanso conforme 

a la § 226.7 del Código Laboral; (3) no proporcionar periodos de comida conforme a las §§ 226.7 y 512 del 

Código Laboral; (4) no emitir declaraciones salariales precisas conforme a las §§ 226(a) y 226.3 del Código 

Laboral; (5) no reembolsar los gastos conforme a las §§ 2802 del Código Laboral; y (6) no pagar puntualmente 

los salarios en el momento de la separación del empleo conforme a las §§ 201-203 del Código Laboral (las 

“Reclamaciones Exoneradas PAGA”).  

Las Partes Exoneradas son el Demandado, y todos y cada uno de sus respectivos agentes pasados, 

presentes y futuros, empleados, funcionarios, directores, socios, fideicomisarios, representantes, accionistas, 

accionistas, miembros, abogados, matrices, subsidiarias, patrocinadores de capital, compañías/corporaciones y/o 

sociedades relacionadas, divisiones, cesionarios, predecesores, sucesores, aseguradores, consultores, empresas 

conjuntas, empleadores conjuntos, afiliados, alter-egos, co-empleadores, empleadores duales, proveedores de 

servicios, socios contractuales, subcontratistas, planes de beneficios para empleados y fiduciarios de los mismos, 

y todas las demás personas y/o entidades que actúen en virtud de, por, a través de o en concierto con cualquiera 

de ellos. 

En virtud del Acuerdo, los Miembros PAGA no necesitan hacer nada para recibir su Adjudicación del 

Acuerdo PAGA. Los Miembros PAGA no pueden objetar al Acuerdo ni optar por no participar en él. Incluso 

si un Miembro PAGA no cobra sus cheques, seguirá estando obligado por las Reclamaciones Exoneradas 

PAGA. 

 



X. Información Fiscal  

A efectos fiscales, las Adjudicaciones del Acuerdo PAGA se destinarán en un 100% a la liquidación de 

reclamaciones por sanciones, que se pagarán sin retenciones ni deducciones y se consignarán en un Formulario 

1099 del IRS. Los Formularios 1099 del IRS (y los formularios equivalentes de California) se distribuirán a los 

Miembros PAGA reflejando los pagos que reciban en virtud del Acuerdo. Los Miembros PAGA deben consultar 

con sus asesores fiscales acerca de las consecuencias fiscales de los pagos que reciban en virtud del Acuerdo.  

XI. Privacidad 

Debido a que usted tiene un derecho constitucional de privacidad para objetar la divulgación de su información 

personal de contacto, su información personal de contacto no ha sido proporcionada al abogado de la Demandante. 

El Tribunal ha autorizado a un tercero administrador a enviarle este aviso, y éste ha acordado mantener la 

confidencialidad de su información de contacto. Si tiene alguna pregunta sobre este aviso, puede ponerse en 

contacto con los abogados que llevan este caso en nombre del Estado de California y de los Miembros de PAGA:  

 

Daniel F. Gaines, Esq. SBN 251488 

GAINES & GAINES, APLC 

4550 East Thousand Oaks Boulevard, Suite 100 

Westlake Village, CA 91362 

Teléfono: (866) 550-0855 

XII. Información Adicional 

Puede obtener información poniéndose en contacto con Gaines & Gaines en el número arriba indicado, o 

poniéndose en contacto con el administrador del Acuerdo de la siguiente manera:  

Phoenix Settlement Administrators 

P.O. Box 7208 

Orange, CA 92863 

Teléfono: (800) 523-5773  

 

ESTE AVISO NO ES UNA EXPRESIÓN DE NINGUNA OPINIÓN POR PARTE DEL TRIBUNAL EN 

CUANTO AL FONDO DE LAS RECLAMACIONES O DEFENSAS DE NINGUNA DE LAS PARTES EN 

ESTE PROCEDIMIENTO. POR FAVOR, NO SE PONGA EN CONTACTO CON EL TRIBUNAL EN 

RELACIÓN CON ESTE CASO, CON LA OFICINA DEL SECRETARIO JUDICIAL, CON EL 

DEMANDADO O CON LOS ABOGADOS DEL DEMANDADO PARA PREGUNTAR 

 



 

ELIGIBLE PAY PERIODS DISPUTE FORM 

 

ONLY COMPLETE AND SUBMIT THIS ELIGIBLE PAY PERIODS DISPUTE FORM IF 

YOU DISAGREE WITH THE ELIGIBLE PAY PERIODS CALCULATIONS BELOW. 

CALCULATION OF PAGA CLAIM EMPLOYEE SETTLEMENT AWARD  

According to the records of Defendant EM Tortillas, LLC (“Defendant”), you are credited 

with _____ Eligible Pay Periods while employed by Defendant in California in a non-exempt 

position from March 14, 2021 through May 15, 2023 (the “PAGA Period”), and the total Eligible 

Pay Periods worked by all PAGA Members during the PAGA Period is ____.  As a result, your 

PAGA Settlement Award is $______. The formula used to calculate your PAGA Settlement Award 

is as follows: 

PAGA Member Payment = (PAGA Penalty Fund – LWDA Payment) (x) PAGA 

Member’s Number of Eligible PAGA Pay Periods / All PAGA Members’ Eligible 

PAGA Pay Periods 

 

If you disagree with the Eligible Pay Periods count above, please state below what you believe 

are the correct number of Eligible Pay Periods: 

 

I believe I worked __________ Eligible Pay Periods while employed by Defendant in a 

non-exempt position in California from March 14, 2021 to May 15, 2023. 

Please submit any documentation or other evidence you have to support your proffered 

Eligible Pay Periods calculations above. 

Date:     

Signature:                        

Print Name:                        

Residence Street Address:                                              

City, State and Zip Code:                                              

IN ORDER TO BE TIMELY, THIS ELIGIBLE PAY PERIODS DISPUTE FORM MUST BE 

COMPLETED, SIGNED, MAILED BY FIRST CLASS MAIL, AND POSTMARKED ON OR 

BEFORE [45 days after mailing of Notice].  Send this signed form to the Settlement 

Administrator: 

EM Tortillas, LLC Claims Administrator 

c/o Phoenix Settlement Administration 

_____________________ 

_____________________ 



 

CONTACT INFO: 1-888-999-8628                                  EMAIL: INFO@TRANSAPTION.COM 

Certification of Translation Accuracy 

Translation of Legal Document from English to Spanish 

As an authorized representative of Transaption, a professional translation services agency, I hereby 

certify that the above-mentioned document has been translated by an experienced, qualified, and 

competent professional translator, fluent in the above-mentioned language pair and that, in our best 

judgment, the translated text truly reflects the content, meaning, and style of the original text and 

constitutes in every respect a complete and accurate translation of the original document. This 

document has not been transcribed for a family member, friend, or business associate. 

This is to certify the correctness of the translation only. We do not make any claims or guarantees 

about the authenticity or content of the original document. Further, Transaption assumes no liability 

for the way in which the translation is used by the customer or any third party, including end-users 

of the translation. 

A copy of the translation is attached to this certification.  

Order Date:  January 08, 2025 

Name: Ren Varghese 

Signature: _________________                                         

                                      

TRANSAPTION                                                                                          

3 Germay Drive, Unit 4, Suite A#9999, Wilmington, DE 19804. United States. 



 

FORMULARIO DE DISPUTA DE PERIODOS DE PAGO ELEGIBLES 

 

SÓLO RELLENE Y ENVÍE ESTE FORMULARIO DE DISPUTA DE PERIODOS DE PAGO 

ADMISIBLES SI NO ESTÁ DE ACUERDO CON LOS CÁLCULOS DE PERIODOS DE PAGO 

ADMISIBLES QUE FIGURAN A CONTINUACIÓN. 

CÁLCULO DE LA INDEMNIZACIÓN DEL EMPLEADO POR RECLAMACIÓN PAGA 

Según los registros del Demandado EM Tortillas, LLC (“Demandado”), a usted se le acreditan 

_____ Períodos de Pago Elegibles mientras estuvo empleado por el Demandado en California en un puesto 

no exento desde el 14 de marzo de 2021 hasta el 15 de mayo de 2023 (el “Período PAGA”), y el total de 

Períodos de Pago Elegibles trabajados por todos los Miembros PAGA durante el Período PAGA es ____. 

Como resultado, su Adjudicación del Acuerdo PAGA es de $______. La fórmula utilizada para calcular su 

Adjudicación del Acuerdo PAGA es la siguiente: 

Pago del Miembro PAGA = (Fondo de Penalización PAGA - Pago LWDA) (x) Número 

de Períodos de Pago PAGA Elegibles del Miembro PAGA / Todos los Períodos de Pago 

PAGA Elegibles de los Miembros PAGA 

 

Si no está de Acuerdo con el recuento de Períodos de Pago Elegibles indicado anteriormente, indique 

a continuación cuál cree que es el número correcto de Períodos de Pago Elegibles: 

 

Creo que trabajé __________ Períodos de Pago Elegibles mientras estuve empleado por el 

Demandado en un puesto no exento en California desde el 14 de marzo de 2021 hasta el 15 de mayo 

de 2023. 

Sírvase presentar toda la documentación u otras pruebas que tenga para respaldar los cálculos de los 

Períodos de Pago Elegibles que ha propuesto más arriba. 

Fecha:     

Firma:       

Nombre en letra de Imprenta:       

Dirección de la Calle de Residencia:        

Ciudad, Estado y Código Postal:        

PARA QUE SE CUMPLA EL PLAZO, ESTE FORMULARIO DE DISPUTA DE PERÍODOS DE PAGO 

ELEGIBLES DEBE ESTAR CUMPLIMENTADO, FIRMADO, ENVIADO POR CORREO DE 

PRIMERA CLASE Y MATASELLADO EN O ANTES DE [45 days after mailing of Notice]. Envíe este 

formulario firmado al Administrador del Acuerdo: 

Administrador de reclamaciones de EM Tortillas, LLC  

c/o Phoenix Settlement Administrators 

_____________________ 

_____________________ 

 


	Martinez v EM - 3rd Amended Proposed Order and Judgment - TBR.pdf
	Exhibit 1.pdf
	FIRST AMENDED PAGA Settlement Agreement - FULLY EXECUTED.pdf
	Exhibit 2.pdf
	Martinez - 3rd Amended PAGA Notice - FINAL Certified.pdf
	Martinez v EM Tortillas - Eligible Pay Periods Dispute Form v1 Certified.pdf



