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I, Kristen M. Agnew, declare as follows: 

1. I am an attorney at law, duly licensed to practice before all Courts in the State of 

California, and am with the law firm Diversity Law Group, P.C., counsel of record for Plaintiff 

Natalia G. Cruz (“Plaintiff”). I have personal knowledge of the facts set forth below and if 

called to testify I could and would do so competently.  

PROCEDURAL HISTORY 

2. From the inception of the case, Plaintiff’s Counsel has zealously represented the 

interests of the Aggrieved Employees. 

3. On April 12, 2022, Plaintiff submitted written notice under Labor Code section 

2699.3 to the California Labor and Workforce Development Agency (“LWDA”) and 

Defendant, alleging that Defendant violated Labor Code sections 201-204, 208, 216, 218, 

218.5, 218.6, 225.5, 226, 226.2, 226.7, 510, 558, 1174, 1194, 1197, 1197.1, 1198, 1199, 2699 

(the “PAGA Notice”). Attached hereto as Exhibit A is a true and correct copy of the PAGA 

Notice. 

4. On June 17, 2022, Plaintiff filed a putative class, representative, individual 

action against Defendant in the matter of Natalia G. Cruz v. Vasvision Berry Farms, LLC, 

Monterey County Superior Court Case No. 22CV001734 (the “Action”).  

5. Counsel for Defendant informed me that Plaintiff was bound by an arbitration 

agreement that contained a class action waiver and provided a copy of the arbitration 

agreement, which I reviewed. In light of the arbitration agreement, Plaintiff agreed to the 

dismissal of the class claims without prejudice and to proceed on a representative basis only. 

On August 17, 2023, the Court dismissed the class claims without prejudice.  

6. As set forth in the Complaint, Plaintiff asserts a cause of action for violation of 

PAGA predicated on the alleged Labor Code violations set forth in the PAGA Notice. Plaintiff 

seeks civil penalties under PAGA, as well as attorneys’ fees, and costs. Plaintiff also alleged 

individual claims for discrimination based on national origin, hostile work environment based 

on national origin, retaliation based on national origin, discrimination based on religious creed, 

and failure to investigate and prevent harassment and discrimination in the workplace. 
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7. On or about October 14, 2022, Defendant filed a General Denial in the Action. 

Defendant disputes and denies Plaintiff’s allegations and claims asserted in the operative 

Complaint.  

DISCOVERY & INVESTIGATION 

8. On November 1, 2022, Plaintiffs propounded written discovery, including 

Special Interrogatories (Set One), Requests for Production of Documents (Set One), and Form 

Interrogatories – Employment Law (Set One). As relevant to the PAGA claim, the discovery 

required Defendant to produce the time and payroll records for Plaintiff and other alleged 

aggrieved employees, as well as Defendant’s policies regarding meal and rest periods, the 

calculation of hours worked (including whether time spent attend pre-shift meetings is 

compensable), the calculation of the regular rate of pay for purposes of computing overtime 

wages, meal/rest period premiums and sick pay, the payment of final wages to separating 

employees, and the format of wage statements provided to Plaintiff and other alleged 

aggrieved employees (including the display of all hourly rates and hours worked).  

9. The discovery further required Defendant to provide information relevant to the 

number of alleged aggrieved employees (including the subset of employees who earned piece-

rate wages), the aggregate number of pay periods worked by alleged aggrieved employees, the 

number of pay periods in which alleged aggrieved employes worked at least one workweek in 

which he or she earned both non-discretionary incentive pay and overtime wages, sick pay 

and/or meal/rest period premiums, and the number of pay periods in which alleged aggrieved 

employees worked at least one meal and/or rest period eligible shift. 

10. Shortly after Plaintiff served initial round of written discovery, the Parties agreed 

to redirect their efforts towards an early resolution of the Action and agreed to participate in 

private mediation. In lieu of formal discovery responses, Defendant produced data points 

relating to: (1) the number of aggrieved employees; (2) the number of aggrieved employees 

who earned piece-rate wages; (3) the number of pay periods worked by aggrieved employees; 

(4) the number of pay periods in which aggrieved employees earned both piece-rate wages and 

meal/rest period premiums, overtime, and/or sick pay wages during the same workweek; (5) 
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the number of pay periods in which aggrieved employees worked at least one meal/rest period 

eligible shift; and (6) the number of aggrieved employees who separated employment. 

11. Based on the information provided by Defendant, I conducted a full penalties 

analysis as to the value of the PAGA claims. I also investigated the applicable law as applied 

to the facts discovered regarding Plaintiff’s alleged claims and potential defenses thereto. 

Thus, I entered mediation with a clear understanding of Defendant’s maximum exposure.   

SETTLEMENT NEGOTIATIONS 

12. On June 22, 2023, the Parties engaged in a full-day mediation with Christohper 

E. Panetta. As a result of the mediation, Plaintiff and Defendant reached the present 

settlement, memorialized by a written Memorandum of Understanding (“MOU”). 

13. The Parties subsequently negotiated and executed the Joint Stipulation of 

Settlement and Release Under the Private Attorneys General Act (“Agreement” or 

“Settlement”), a true and correct copy of which is attached herewith as Exhibit B.  The 

settlement discussions were conducted at arm’s length. 

MONETARY TERMS OF SETTLEMENT 

14. As defined by the Agreement, “Aggrieved Employees” means “all current and 

former California piece-rate, non-exempt employees who worked for Defendant at any time 

from April 12, 2021, through June 22, 2023” (“PAGA Period”) (“Aggrieved Employees”). See 

Settlement Agreement (“SA”) §§ B-2, B-14. Based on Defendant’s records, there are 

approximately 683 Aggrieved Employees. These individuals worked in approximately 16,107 

pay periods during the PAGA Period. See SA § C-2. 

15. The Settlement Agreement requires Defendant to pay the gross amount of Three 

Hundred Eighty-Seven Thousand Five Hundred Dollars ($387,500.00) (the “Gross PAGA 

Settlement Amount”). See SA § B-10. The Gross PAGA Settlement Amount will be funded in 

installments, with the first payment of Twenty-Five Thousand Dollars being due within thirty 

(30) calendar days of the Effective Date. See SA § C-3. The final installment pay will be due, 

on or before August 15, 2026. See id. 

16. Based on the Gross PAGA Settlement Amount, Defendant will pay 
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approximately $24.05 per pay period to resolve the claims in this case. 

17. The balance of the Gross Settlement Amount remaining after deduction of the 

approved attorneys’ fees and litigation costs, Settlement Administration Costs, and Plaintiff’s 

Enhancement Payment (the “PAGA Penalties Fund”), will be available for distribution to the 

LWDA and Aggrieved Employees. See SA §§ B-13, C-6.   

18. Seventy-five percent (75%) of the PAGA Penalties Fund will be paid to the 

LWDA for PAGA penalties (“LWDA Payment”). See SA § C-5. The remaining twenty-five 

percent (25%) will be distributed to Aggrieved Employees (“Net PAGA Payment”). See SA § 

C-5.  

19. As part of the Settlement, Defendant does not object to Plaintiff’s Counsel’s 

request for attorneys’ fees of approximately one-third of the Gross Settlement Amount, i.e., 

One Hundred Twenty Nine Thousand One Hundred Sixty-Six Dollars and Sixty-Six Cents 

($129,166.66), and reimbursement for litigation costs in an amount up to Fifteen Thousand 

Dollars ($15,000.00), subject to the Court finally approving this Settlement. See SA § C-13. 

Plaintiff’s Counsel’s anticipated actual litigation costs total $4,877.86, which includes $132.28 

costs incurred by Diversity Law Group and $4,745.58 in costs incurred by Fitzpatrick & 

Swanston. Any partition of the requested attorneys’ fees and/or costs not approved by the 

Court shall be added to the PAGA Penalties Fund. See id. 

20. Defendant has also agreed to not object to Plaintiff’s request for an Enhancement 

Payment to Plaintiff in an amount not to exceed Five Thousand Dollars ($5,000.00). See SA 

§§ B-9, C-12. Any portion of the Enhancement Payment to Plaintiff that is not approved by the 

Court shall become part of the PAGA Penalties Fund. See id. 

21. Finally, the Settlement Agreement provides for the payment of the fees and 

expenses reasonably incurred by the Settlement Administrator. See SA § C-15. The Parties 

have agreed to utilize Phoenix Settlement Administrators to administer the settlement, with the 

administration costs estimated to be Six Thousand Nine Hundred Fifty Dollars ($6,950.00). 

See id. at §§ B-20, C-15. 
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PAYMENTS TO AGGRIEVED EMPLOYEES AND THE LWDA 

22. Assuming that the Court approves the Enhancement Payment to Plaintiff 

($5,000), attorney’s fees ($129,166.66), actual litigation costs ($4,877.86) and the Settlement 

Administrator’s costs ($6,950.00), I estimate that the PAGA Penalties Fund will total 

$241,505.48. Seventy-Five percent of the PAGA Penalties Fund (approximately $181,129.11) 

will be paid to the LWDA for PAGA penalties. The remaining twenty-five percent 

(approximately $60,376.37) will be distributed to Aggrieved Employees.  

23. The Individual Settlement Payments to each Aggrieved Employee will be based 

on the number of pay periods in which he or she worked during the PAGA Period. See SA §§ 

C-6. Based on the number of Aggrieved Employees, employees will be entitled to recover, on 

average, up to approximately $88.38 each. The amount any particular Aggrieved Employee 

will be entitled to recover will be greater or lower than this average depending on the number 

of pay periods in which the employee worked during the PAGA Period, with some entitled to 

receive more, and others less. The Individual Settlement Payments to Aggrieved Employees 

shall be categorized as penalties for tax purposes. See SA § C-9.  

24. If any checks from the Settlement remain uncashed after 180 days, the 

Settlement Administrator will distribute the funds represented by the uncashed checks to the 

following cy pres recipient: Legal Aid at Work, a 501(c)(3) non-profit organization that 

provides legal services to low-income families. See SA § C-11. The Parties warrant and 

represent that they do not have a relationship, financial or otherwise, with the cy pres recipient. 

See id. 

POTENTIAL CIVIL PENALTIES 

25. Due to the discretionary nature of PAGA penalties, PAGA civil penalties are 

difficult to evaluate. Defendant has indicated that there are 16,107 pay periods in which 

Aggrieved Employees received the payment of wages during the PAGA Period. Assuming that 

Plaintiff was to prevail on the merits of the PAGA claim, applying the standard penalty of 

$100 per pay period yields $1,610,700 in potential liability.  
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26. In the alternative, if the Court were to “stack” penalties, (i.e., award multiple 

PAGA penalties for different Labor Code violations in the same pay period), the potential 

PAGA penalties could total as high as $7,038,100: 

 

FAIRNESS OF THE SETTLEMENT 

27. The above penalty calculations assume that Plaintiff will prevail on the merits. 

Plaintiff would be required at trial to provide each Aggrieved Employee experienced a 

violation(s) of the Labor Code during every pay period in the PAGA Period. However, 

Plaintiff’s claims are contested. Furthermore, the penalty calculation also assumes that the 

Court would award full PAGA penalties for each pay period during the PAGA Period. 

However, based on the arguments set for the below, the PAGA penalties are subject to 

reduction.  

28. Unpaid Minimum and Overtime Wages Associated With Off-the-Clock 

Work. Plaintiff alleges that Defendant failed to pay Aggrieved Employees for all hours 

worked. Defendant’s timekeeping system does not permit employees to individually record 

Violation Pay Periods Aggrieved 

Employees 

PAGA Penalties 

Unpaid Minimum and Overtime 
Wages 

16,107  $1,610,700 

Overtime Regular Rate Violation 5,115  $511,500 

Rest Period Violation 16,064  $1,606,400 

Meal Period Violation 16,064  $1,606,400 

Sick Pay Regular Rate Violation  246 $24,600 

Derivative Wage Statement 
Violation 

16,107  $1,610,700 

Late Payment of Final Wages  678 $67,800 

   $7,038,100 
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their time. Instead, a foreman manually records the time for an entire crew on a worksheet. 

Plaintiff contends that Defendant’s method of tracking the start/end of the shifts fails to 

capture all hours worked. By way of example, Plaintiff maintains that Aggrieved Employees 

do not receive compensation for “pre-shift” activities, including waiting in line to wash their 

hands, exercising and reviewing safety requirements as required by Cal/OSHA for agricultural 

field operations.  

29. Defendant argues that the minimum wage and overtime claims are not suitable to 

be adjudicated on a representative basis because its policies and training materials required 

accurate recording of time and prohibited off-the-clock work. Defendant’s written policy 

strictly prohibits non-exempt employees from working off the clock for any reason. 

Furthermore, all time spent working must be reported, including any work activity performed 

pre-shift and post-shift. Citing to Brinker Restaurant Corp. v. Superior Court, 53 Cal. 4th 

1004 (2012) and its progeny, Defendant argues that its liability is contingent on proof that 

Defendant knew or should have known that off-the-clock work was occurring. In the absence 

of a uniform policy, Defendant contends that Plaintiff will not be able to establish the requisite 

knowledge through common proof.  

30. Failure to Provide Meal and Rest Periods. Plaintiff alleges that Defendant 

failed to provide proper duty-free meal and rest periods. Plaintiff contends that Aggrieved 

Employees were required to remain on the premises during their meal and rest periods, which 

resulted in consistent violations because Defendant did not relinquish control of the employees 

during breaks.  

31. Defendant maintains that it complied with the law, had lawful and compliant 

practices, and provided Aggrieved Employees with duty-free meal and rest periods. According 

to Defendant, an adjudication of the alleged meal and rest period violation would require 

individualized assessments as to the circumstances of each missed, delayed or interrupted 

break. Defendant argues that, even if Plaintiff was able to establish that some Aggrieved 

Employees experienced a meal and/or rest period violation, such a claim would not be 

manageable.  
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32. Underpayment of Rest and Recovery Wages. Plaintiff alleges that Defendant 

failed to properly compensate employees for rest and recovery periods. Piece-rate employees 

must be paid rest and recovery compensation at their average hourly rate for the workweek.. 

Here, Defendant utilized an employee’s daily hourly rate to calculate their rest and recovery 

period compensation.  

33. Defendant denies Plaintiff’s allegations. Defendant contends that its rest and 

recovery policy complies with California law. In many instances, an employee’s daily hourly 

rate is either equal to, or more than, the weighted weekly average. Thus, according to 

Defendant, the cumulative effect resulted in the overpayment of wages to Aggrieved 

Employees.  

34. Overtime Regular Rate Violation. Plaintiff alleges that Defendant failed to pay 

overtime wages to employees at 1.5 times the regular rate of pay. When, as here, multiple rates 

of pay are paid during a workweek, an employer cannot simply use one fixed rate to pay 

overtime. Rather, the regular rate of pay for calculating overtime in that workweek must be 

based upon the “weighted average of all hourly rates paid.” Cal. DLSE Enforcement Policies 

and Interpretation Manual at § 49.2.5, p. 49-10. Here, rather than use a weighted average for 

the workweek, Plaintiff contends that Defendant calculated daily overtime based on an 

employee’s daily piece-rate wages.  

35. Defendant denies Plaintiff’s allegations. Defendant argues that, in many 

instances, the calculation of overtime on a daily basis does not result in the underpayment of 

wages to Aggrieved Employees.  

36. Failure to Pay Sick Pay at the Regular Rate of Pay. Plaintiff alleges that 

Defendant did not pay sick pay wages at the regular rate of pay, as required by the Healthy 

Workplaces, Healthy Families Act of 2014, Cal. Lab. Code section 245 et seq. (“HWHFA”). 

Whenever Aggrieved Employees earn piece-rate compensation in workweeks that they take 

paid sick leave, Plaintiff contends that Defendant paid the sick pay wages at the employee’s 

base hourly rate.  

37. Defendant denies Plaintiff’s allegations. Defendant contests the sick pay claim 
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on a number of grounds. Defendant maintains that there is no private right of action to bring a 

paid sick pay claim. This argument presents novel legal issues and there is substantial ground 

for difference of opinion as to the remedies, if any, available to employees who have 

experienced a violation of the HWHFA. Even had Plaintiff ultimately prevailed on the merits, 

given the novelty of the legal questions it raised, Defendant may have sought immediate 

appellate review through a writ or appeal. 

38. Failure to Pay Wages at Termination. Plaintiff alleges that Aggrieved 

Employees were not paid their final wages at the time they were owed. As seasonal workers, 

farm laborers are subject to termination when they were no longer needed by Defendant. 

However, terminated employees did not receive their final wages until the normal payroll 

cycle came around. Plaintiff, for example, separated employment on August 6, 2021, but was 

not paid until August 12, 2021.  

39. Failure to Provide Accurate Wage Statements. Plaintiff alleges a derivative 

wage statement violation. As a result of the alleged underpayment and/or non-payment of 

wages to Aggrieved Employees, Plaintiff contends that the wage statements omit information 

required by Labor Code 226, including all applicable hourly rates and the total hours worked. 

As argued by Defendant, Plaintiff’s derivative wage statement violation is vulnerable to a 

motion for summary judgment based on the weaknesses of the underlying primary claims. 

40. In negotiating the amount of the settlement, I took into account the strengths and 

weaknesses of each alleged violation and the inherent uncertainty in the potential recovery in a 

PAGA action. By statute, the Court can decline to award the full amount of PAGA penalties 

where “…if, based on the facts and circumstances of the particular case, to do otherwise, 

would result in an award that is unjust, arbitrary and oppressive, or confiscatory.” See Cal. 

Labor Code § 2699(e)(2). Assuming that Plaintiff prevailed on liability, under the facts of this 

case, I appreciate the substantial risk that Defendant could present a persuasive argument to 

reduce the amount of PAGA penalties at trial.  

41. In this case, Defendant asserted that a substantial reduction in potential PAGA 

penalties was warranted because: (1) even assuming that Plaintiff could establish the predicate 
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violations, the alleged violations were inadvertent; and (2) Aggrieved Employees did not 

suffer substantial economic harm as a result of the alleged violations of Labor Code. Thus, 

Defendant contends that no PAGA penalties were needed to punish or deter Defendant for its 

inadvertent behavior, much less to deter it from committing any future violations that were 

completely foreclosed by its new payroll practices. 

42. I am also aware that Courts routinely award far less than the statutory maximum 

amount of civil penalties, even where an underlying violation of the Labor Code is found. As 

shown in the Court of Appeal’s decision in Carrington v. Starbucks Corp., while the plaintiff 

prevailed on his PAGA claim at trial, the trial court reduced the maximum PAGA penalty 

amount by 90%, citing the employer’s good faith attempt at complying with the law. 30 Cal. 

App. 5th 504, 517 (2018). Upon review, the Court of Appeal found such reduction to be 

proper. Id. at 539; see O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110, 1133 (N.D. 

Cal., 2016). Thus, assuming that the Court uses Carrington as a benchmark and assesses 

PAGA penalties of approximately 10% of the total maximum, a more realistic estimate of the 

maximum PAGA penalties at issue—even with “stacking”— is $703,810. 

43. Assuming that the Court applies the standard penalty of $100 per pay period 

($1,610,700), the Gross Settlement Amount ($387,500.00) amounts to approximately 24.05% 

of the total estimated liability. Settlement for this reduced value allows for the distribution of 

penalties in an amount which accounts for the risk of continued litigation, and Defendant’s 

likely arguments that higher penalties would have been confiscatory. 

44. Even though I strongly believe that Plaintiff can prevail at trial, given 

Defendant’s potential defenses to the alleged violations at issue, the risks and costs of 

continued litigation, I believe that the Settlement is fair and reasonable. After taking into 

account sharply disputed factual and legal issues involved in this litigation, the merits of 

Defendant’s potential defenses, and the significant delay and potential appellate issues 

inherent to litigation, I have concluded that settlement on the terms set forth in the Settlement 

Agreement is appropriate and in the best interests of Plaintiff and the Aggrieved Employees. 
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ATTORNEY EXPERIENCE 

45. Diversity Law Group has a great deal of experience in wage and hour class 

action litigation and has been approved as class counsel in a number of class actions. 

46. My qualifications are as follows: I was the 2003 recipient of the Spelman 

Presidential Scholarship to Emory University School of Law. During law school, I was a 

summer associate at the law firm of Sonnenschein, Nath and Rosenthal, and clerked with the 

Atlanta office of the Equal Employment Opportunity Commission. I received my J.D. from 

Emory University in 2006 and was admitted to the California Bar in December 2006. 

Following law school, I was an associate at Sonnenschein from September 2006 to May 2009. 

47. Since 2009, my primary area of practice has been employment litigation. I have 

practiced law at two preeminent employment defense firms. From May 2009 to June 2011, I 

was an associate at Ogletree, Deakins, Nash, Smoak & Stewart, P.C. I was also an associate, 

and then senior associate, in the labor and employment practice group of Seyfarth Shaw, LLP 

from June 2011 to May 2016. At both Ogletree and Seyfarth, I represented a wide array of 

fortune 500 companies in employment litigation in both state and federal courts, as well as 

before government agencies, including the California Department of Labor. My practice 

included the defense of single plaintiff and multi-plaintiff lawsuits involving claims under the 

California Fair Employment and Housing Act, the California Labor Code and the Fair Labor 

Standards Act. I also handled a number of wage and hour class actions. 

48. While at Ogletree and Seyfarth, I served as the lead associate on a number of 

wage and hour class actions, including Martha Cardenas v. Gold’s Gym, Los Angeles County 

Superior Court Case No. BC445112; Nathaniel Werner v. Crown Equipment Corporation, Los 

Angeles County Superior Court Case No. BC439428; Christopher Williams v. Allstate 

Insurance Co., Los Angeles County Superior Court Case No. BC382577; Hwang v. Caltech, 

Los Angeles County Superior Court Case No. BC464894; Melissa Roberts v. Zale Delaware, 

Inc., Los Angeles Superior Court Case No. BC523610; Michael Oliver v. Konica Minolta 

Business Solutions U.S.A., Inc., Santa Clara County Superior Court Case No. 114-CV-263183; 

Tessa Hodge v. Zale Delaware, Inc., d/b/a Piercing Pagoda, San Bernardino Superior Court 
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Case No CIVVS1301632; Warren v. Paychex, Inc., N.D. Cal. Case No. 3:10-cv-02006; Tapia 

v. Zale Delaware Inc. et al, S.D. Cal. Case No. 3:13-cv-01565; and Benjamin Burgess et al v. 

Tesoro Refining and Marketing Company et al, C.D. Cal. Case No. 2:10-cv-05870. 

49. In June 2016, I joined Diversity Law Group, P.C. where I spend most of my time 

handling employment cases. I primarily represent employees. 

50. I have been approved as class counsel in numerous other wage/hour class actions 

that have been granted class certification and final approval, including: Antonio Becerra-Mata 

v. PSC Industrial Outsourcing, LP, San Benito County Superior Court Case No. CU-15-

00030; Kosal So v. Owens-Brockway Glass Container, Inc., Los Angeles County Superior 

Court Case No. BC608609; Sarah Rodriguez v. Manpower, Inc., Santa Clara County Superior 

Court Case No. 1-16-CV-294904; Shannon Sanchez v. American Para Professional Systems, 

Inc., Santa Clara County Superior Court Case No. 17CV306751; Foaad Hanna v. Equinix, 

LLC, Santa Clara County Superior Court Case No. 18CV339365; Alicia Harris v. 24 Seven 

LLC, Los Angeles County Superior Court Case No. BC720144; Mary Della Maggiora v. 

Watsonville Community Hospital, Santa Cruz Superior Court Case No. 18CV00191; Michael 

Randolph v. Pacific Racing Association, Alameda County Superior Court Case No. 

RG18908139; Cody Wirbick v. Sundt Construction, Inc., U.S. District Court for the Eastern 

District of California Case No. 2:19-cv-02067-MCE-CKD; Jose Vasquez Ruiz v. Perdue 

Foods, LLC, Sonoma County Superior Court Case No. SCV 264649; Delmer Wood III v. 

Reeve Trucking Company Inc., San Joaquin Superior Court Case No. STK-CV-UOE-2018-

0004414; Eric Chavez v. Converse, Inc., U.S. District Court for the Northern District of 

California Case No. 15-cv-03746-NC; Jharett Siron v. Raypak, Inc., Ventura County 

Superior Court Case No. 56-2019-00527959-CU-OE-VTA; Prexxie Pascual and Arturo 

Fonseca v. Satellite Healthcare, Inc., Santa Clara Superior Court Case No. 19CV345211; and 

Markham v. Quik Stop Markets, Inc., Santa Clara Superior Court Case No. 19CV341582. 

51. I also second chaired two jury trials where I represented the prevailing 

defendant. Both cases involved employees who brought claims against their former employers 

pursuant to the Fair Employment & Housing Act. The cases are: Jeff Cowell v. Eaton 
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Aerospace LLC et al, Los Angeles County Superior Court Case No. BC401543; and Richard 

Gulden v. Pratt & Whitney Rocketdyne Inc. et al., Los Angeles County Superior Court Case 

No. BC468909. More recently, I was lead trial counsel on a PAGA bench trial, in which the 

plaintiff was the prevailing party.  

ATTORNEYS’ FEES AND LITIGATION COSTS 

52. To date, I have incurred approximately 94.10 hours in connection with the 

litigation of this lawsuit. Attached hereto as Exhibit C is a summary of the hours I have 

incurred to date.  I expect to spend additional time finalizing this settlement, including 

preparing for the approval hearing, reviewing data provided by Defendant to Settlement 

Administrator, conferring with Settlement Administrator regarding distribution of Individual 

Settlement Payments to Aggrieved Employees, and fielding phone calls regarding inquiries 

about the Settlement. 

53. My hourly rate in class and representative actions is $700.  However, in this 

motion, I request a reduced hourly rate of $595.00. Accordingly, the total lodestar for my 

hours will be approximately $55,989.50 (94.10 hours x $595). I have been approved at an 

hourly rate of $700.00 per hour by various Courts, in a number of matters, including: Foaad 

Hanna v. Equinix, LLC, Santa Clara County Superior Court Case No. 18CV339365; Alicia 

Harris v. 24 Seven LLC, Los Angeles County Superior Court Case No. BC720144; Mary 

Della Maggiora v. Watsonville Community Hospital, Santa Cruz Superior Court Case No. 

18CV00191; Michael Randolph v. Pacific Racing Association, Alameda County Superior 

Court Case No. RG18908139; Gutierrez v. Spa Havens, LP, San Diego Superior Court Case 

No. 37-2019-00057065-CU-OE-NC; Cruzado v. Ontario T, Inc., San Bernardino Superior 

Court Case No. CIVSB2027249; Ray v. C&W Facility Services, Inc., San Bernardino Superior 

Court Case No. CIVSB2101321; Alvarez v. Forterra Building Products, San Diego Superior 

Court Case No. 37-2020-00018179-CU-OE-CTL; Dunn v. Universal Plant Services of 

California, Inc., Solano County Superior Court Case No. FCS056134, Pulido v. Georgia-

Pacific Corrugated III LLC, Fresno Superior Court Case No. 18CECG00265; In re: FPI 

Management Wage and Hour Cases, Los Angeles Superior Court Case No. JCCP5050; 
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Delgado v. Kloeckner Metals Corporation, Los Angeles Superior Court Case No. 

20STCV22503; Jackson v. Samuel, Son & Co. (USA) Inc., Riverside County Superior Court 

Case No. CVRI2101679, Blanton v. Communications Test Design, Inc., San Joaquin Superior 

Court Case No. STK-CV-UOE-2021-0005136; Diaz v. Acuity Brands Lighting, Inc., San 

Bernardino Superior Court Case No. CIVDS2015583; Flournoy v. Partners Personnel – 

Management Services, LLC, Riverside County Superior Court Case No. CVRI2102372; Idian 

v. VHSD ES INC., San Diego Superior Court Case No. 37-2019-00018927-CU-OE-CTL; 

Miller v. Stanbridge University, Orange County Superior Court Case No. 30-2021-01206298-

CU-OE-CXC; Romano v. SSA Terminals, LLC, Los Angeles Superior Court Case No. 

20STCV29048; Wise v. Le Petite Academy, Inc., San Joaquin Superior Court Case No., STK-

CV-UOE-2021-10561; Chambers v. SOMACIS, Inc., San Diego Superior Court Case No. 37-

2021-00033445-CU-OE-CTL; Johnson v. FS Palo Alto Employment, Inc., Santa Clara 

Superior Court Case No. 21CV389927; Rodriguez v. U.S. Bank National Association, Los 

Angeles Superior Court Case No. BC617356; Moss v. Sares Regis Operating Company, L.P., 

Orange County Superior Court Case No. 30-2021-01201041-CU-OE-CXC; and Rodriguez v. 

City National Bank, Los Angeles Superior Court Case No. 20STCV29761. 

54. At the time the Parties negotiated the Settlement Agreement, I did not have a 

final tally of the litigation costs incurred to date. As such, the Parties included a maximum 

amount that could be attributed to costs under the settlement. To date, Diversity Law Group 

has incurred costs in the amount of $132.28 for litigation related expenses. Attached hereto as 

Exhibit D is a true and correct copy of the cost report. Taking into account the $4,745.58 in 

costs incurred by co-counsel, Plaintiff’s Counsel’s anticipated actual litigation costs total 

$4,877.86.  

NOTICE TO LWDA 

55. Concurrent with the filing of the Motion to Approve PAGA Settlement, my 

office uploaded the Motion, Settlement Agreement, and proposed order to the LWDA’s 

website. Attached hereto as Exhibit E is a true and correct copy of proof of submission of the 

settlement documents to the LWDA’s website.  In addition, my office shall submit to the 
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LWDA a copy of the Court’s judgment and order approving the Settlement Agreement within 

ten (10) days after entry of judgment or order. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on this 12th day of October 2023, at Los Angeles, California. 
 
      ________________________________ 

      Kristen M. Agnew 

 

 

 



 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



B. JAMES FITZPATRICK

CHARLES SWANSTON

LAURA L. FRANKLIN

FITZPATRICK & SWANSTON 
ATTORNEYS AT LAW 

555 South Main Street 
Salinas, California 93901
Telephone: 831.755.1311 
Facsimile: 831.755.1319 

April 12, 2022 

Via Online Filing 

Labor & Workforce Development Agency 
Attn:  PAGA Administrator 
800 Capitol Mall, Suite 5000 (MIC-55)  
Sacramento, CA 95814 

Via Certified Mail  

Vasvision Berry Farms, LLC 
c/o Agent for Service of Process: 
Sharilyn R. Payne 
Noland, Hamerly, Etienne & Hoss 
A Professional Corporation 
333 Salinas Street 
P.O. Box 2510 
Salinas, CA 93902

Re: Notice of Labor Law Violations 
California Labor Code §§ 2699, 2699.3, 2699.5 
Aggrieved Employee: Natalia G. Cruz 
Our File No.: C0071-600 

To Representatives of the Labor and Workforce Development Agency and Vasvision Berry 
Farms, LLC: 

Pursuant to California Labor Code §§ 2699, 2699.3, and 2699.5, aggrieved employee 
Natalia G. Cruz, on behalf of herself and as representatives on behalf of all current and former 
aggrieved employees (hereinafter shall be collectively referred to as “the employees”) of 
Vasvision Berry Farms, LLC (hereinafter shall be referred to as “the employer”), hereby notifies 
you of the labor law violations and facts and circumstances giving rise to them, committed by the 
employer. 

The employees were subjected to numerous violations based on, among others, the 
following facts, circumstances and laws:  

Natalia G. Cruz worked for the employer from approximately 2015, through 
approximately August 6, 2021.    

The employer violated Labor Code § 226.2 by failing to correctly calculate the average 
regular rate of pay.  As a result of such violations, the average regular rate of pay, the rest and 
recovery rates of pay, as well as the gross and net wages earned as reflected on the employees’ 
itemized wage statements were inaccurately identified, in violation of Labor Code § 226(a).  
Specifically, because of the miscalculation and under payment of wages, the wrong rate of 
overtime and vacation pay was listed, and the gross and net wages earned identified on the wage 
statements did not accurately reflect correct amount of wages that should have been paid had the 
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overtime and vacation rates of pay been accurately calculated.  Finally, as a result of such 
violations, the employer also violated Labor Code §§ 201-203 by failing to pay all wages in a 
timely manner upon separation of employment pursuant to the above-referenced violations. 

Moreover, the employer issued incomplete and inaccurate wage statements to the 
employees that included, but not limited to, the total hours worked, overtime hours worked, gross 
wages earned, net wages earned, all applicable rates of pay, including overtime pay, and the 
corresponding number of hours worked under each rate, all deductions, premium wages owed for 
missed rest and meal periods, and an accurate accounting for all wages, in violation of Labor 
Code section 226.  For example, for June 28, 2021, the wage statement showed Ms. Cruz as 
having worked 1.5 hours of overtime at a rate of $16.72 per hour; however, the total overtime 
paid for that date was $12.54.  Similarly, for the pay period of June 27, 2021 through July 3, 
2021, Ms. Cruz’s wage statement identified the total worked hours as being 55.50; however, Ms. 
Cruz was only paid overtime for 10.50 hours.  

Finally, the employees were seasonal employees, the employer did not pay the employees 
their final wages on the last date of their employment.  Rather, the employer waited until the next 
normal payroll cycle to pay the employees their final wages despite their employment having 
ended previously due to the completion of the season.  

The legal violations arising from the conduct referenced above and below include, but are 
not limited to, the following: 

1. The employer failed to pay either agreed wages for all hours worked;  

2. The employer failed to pay wages in a timely manner;  

3. The employer failed to pay employees who were discharged or who resigned all wages 
owed within the time required by Labor Code §§ 201 and 202; 

4. The employer failed to: 

a. Record in ink or other indelible form, properly dated, showing the month, day, and 
year, all deductions made from payment of wages of the employees. They also failed 
to provide the employees with a copy of the statement, and they failed to maintain a 
record of the deductions on file for at least three years at the place of employment or at 
a central location within the State of California; 

b. Furnish to the employees, semimonthly or at the time of each payment of wages, a 
complete and accurate itemized statement in writing showing: (1) gross wages earned; 
(2) total hours worked; (3) all deductions; (4) net wages earned; (5) the inclusive dates 
of the period for which the employee is paid; (6) the name and address of the legal 
entity that is the employer and, if the employer is a farm labor contractor, as defined in 
subdivision (b) of Section 1682, the name and address of the legal entity that secured 
the services of the employer and; (7) all applicable hourly rates in effect during the pay 
period and the corresponding number of hours worked at each hourly rate by the 
employee;  
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5. The employer failed to keep accurate records, including but not limited to time and pay 
records showing when the employees begin and end each work period, start and stop times 
for meal periods and the total length of meal periods, the total daily hours worked in each 
payroll period, the applicable rate of pay and the total wages paid for at least three years at 
the place of employment or at a central location within the State of California;  

The above described conduct by the employer violates numerous provisions of the Labor 
Code, including but not limited to, Labor Code §§ 201, 201.3, 202, 203, 204, 208, 216, 218, 218.5, 
218.6, 223, 225.5, 226, 226.2, 226.7, 510, 558, 1174, 1194, 1197, 1197.1, 1198, 1199, 2699, and 
the applicable California Industrial Welfare Commission Wage Order.  The employees seek wages 
and penalties from the employer.   

Very truly yours,  

FITZPATRICK & SWANSTON 

B. James Fitzpatrick 

BJF/jf 
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EXHIBIT C 



Natalia G. Cruz v. Vasvision Berry Farms, LLC 
Superior Court of California, County of Monterey, Case No. 22CV001734 

Kristen M. Agnew Time and Task Chart 
 

Hours Description of Work 

6.30 Initial research and review of background facts in preparation for filing of class 
action claims; review and analyze Plaintiff’s wage statements and time records 
for potential labor code violations; confer with co-counsel re theories of liability 
and conduct research re same; draft memorandum to file. 

1.10 Review and revise class action complaint for damages; confer with co-counsel 
re same. 

9.80 Meet and confer with defense counsel re arbitration agreement; conduct legal 
research re same and draft memorandum to file; confer with co-counsel re same. 

2.60 Draft Requests for Production of Documents (Set One), Special Interrogatories 
(Set One) and Employment Form Interrogatories (Set One); confer with co-
counsel re same. 

.50 Meet and confer with defense counsel re October 18, 2022 initial case 
management conference; draft request to continue case management conference; 
review and respond to email re same. 

1.20 Meet and confer with defense counsel re November 15, 2022 initial case 
management conference; draft initial joint report; review and respond to email re 
same. 

1.30 Meet and confer with defense counsel re mediation and stay on discovery; 
review and respond to email re same; confer with co-counsel re same. 

1.90 Review and revise draft stipulated protective order; review and respond to email 
re same; confer with co-counsel re same. 

2.40 Meet and confer with defense counsel re mediation and sample time and payroll 
records; confer with co-counsel re mediation; draft informal discovery requests 
for mediation; review and respond to email re same. 

.70 Meet and confer with defense counsel re January 4, 2022 case management 
conference; review and revise joint report; review and respond to email re same. 

8.80 Interview current and former employees re Defendant’s operations, including 
pre-shift activities and meal/rest period practices; draft memorandum to file re 
same. 

6.10 Conduct legal research re calculation of rest and recovery period pay; confer 
with co-counsel re strength and weaknesses of claim; draft memorandum to file 
re same. 

.40 Meet and confer with defense counsel re February 21, 2023 case management 
conference; review and revise joint report; review and respond to email re same. 

6.90 Review and analyze Defendant’s production of payroll data for aggrieved 
employees; confer with defense counsel re scope of data and payroll codes; draft 
memorandum to file re analysis of data and penalties calculation; confer with 
co-counsel re same.  

.20 Meet and confer with defense counsel re June 27, 2023 case management 
conference; review and revise joint report; review and respond to email re same. 



Hours Description of Work 

23.50 Draft mediation statement; legal research re same; confer with co-counsel re 
strategy for mediation; attend all day mediation. 

9.20 Draft Joint Stipulation of Settlement and Release Under the Private Attorneys 
General Act (“Settlement Agreement”); review and respond to defense counsel’s 
proposed revisions to Settlement Agreement; confer with co-counsel re defense 
counsel’s proposed revisions; finalize Settlement Agreement. 

11.10 Draft and revise motion for approval of Settlement Agreement; draft supporting 
attorney and client declarations; confer with co-counsel re same. 

94.10 TOTAL HOURS 
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10/10/2023
4:17 PM Slip Listing

DIVERSITY LAW GROUP
Page 1

Selection Criteria

Slip.Classification Open
Client (hand select) Include: Cruz, Natalia G. v. Vasvision
Slip.Transaction Ty 2 - 2

Rate Info - identifies rate source and level

Slip ID Timekeeper Units Rate Slip Value
Dates and Time
Posting Status
Description

Activity
Client
Reference

DNB Time
Est. Time
Variance

Rate Info
Bill Status

73158 EXP  Erika Mejia 1 3.60 3.60
10/3/2022
WIP

Court fees
Cruz, Natalia G. v. Vasvision   

Odyssey - Request to Cont CMC  

73445 EXP  Erika Mejia 1 3.60 3.60
11/1/2022
WIP

Court fees
Cruz, Natalia G. v. Vasvision   

Odyssey - Joint CMS  

75750 EXP  Kristen Agnew 1 52.63 52.63
6/22/2023
WIP

Meals
Cruz, Natalia G. v. Vasvision   

Meal  

75948 EXP  Olympia 1 3.60 3.60
8/14/2023
WIP

Court fees
Cruz, Natalia G. v. Vasvision   

Odyssey - Stip re Dismissal  

75972 EXP  Olympia 1 3.60 3.60
8/18/2023
WIP

Court fees
Cruz, Natalia G. v. Vasvision   

Odyssey - NOE  

76331 EXP  Kristen Agnew 1 65.25 65.25
10/10/2023
WIP

Court fees
Cruz, Natalia G. v. Vasvision   

Est Motion Filing Fees  

Billable
Unbillable
Total

0.00
0.00
0.00

132.28
0.00

132.28

Grand Total
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