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David Mara, Esq. (SBN 230498) 
Matthew Crawford, Esq. (SBN 310230) 
MARA LAW FIRM, PC 

2650 Camino Del Rio North, Suite 302 
San Diego, California 92108 
Telephone: (619) 234-2833 
Facsimile: (619) 234-4048 
 
Attorneys for Plaintiff GERARDO DIAZ, 
on behalf of himself, all others similarly 
situated, and on behalf of the general public. 
 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

 IN AND FOR THE COUNTY OF SAN DIEGO 

GERARDO DIAZ, on behalf of himself, all 
others similarly situated, and on behalf of the 
general public, 

   

Plaintiff,  

 

v. 

 
CMC AMERICA, LLC; and DOES 1 through 
100, 
 

Defendants. 

 

 Case No. 37-2022-00019716-CU-OE-CTL 
 

 
DECLARATION OF DAVID MARA IN 
SUPPORT OF PLAINTIFF’S MOTION FOR 
FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT, ATTORNEYS’ FEES, 
COSTS, CLASS REPRESENTATIVE 
ENHANCEMENT PAYMENT, AND 
ENTERING OF FINAL JUDGMENT 
 
 
Date: May 23, 2024 
Time: 9:00 a.m. 
Dept.: C-73 
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I, DAVID MARA, declare the following: 

1. I am President of Mara Law Firm, PC, and counsel of record for Plaintiff and the putative 

class in this matter. I am duly admitted to practice before all the courts of the state of 

California. The following facts are within my personal knowledge and, if called to testify, I 

could and would competently testify thereto.  

2. I have been practicing law in California since 2004. 

3. I extensively handle employment cases which involve violations of the California Labor Code 

and Industrial Welfare Commission Wage Orders, such as wage and hour class actions and 

cases alleging violations of the Private Attorneys General Act of 2004 (“PAGA”). I have 

litigated over three hundred and fifty (350) class action and PAGA lawsuits over the course 

of nearly 20 years. 

4. I was co-class counsel in Hohnbaum v. Brinker Restaurant Corp. (San Diego County Superior 

Court, Case No. GIC834348) which was the underlying case in the California Supreme 

Court’s landmark decision in Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 

1004, in which the California Supreme Court delineated the scope of employer obligations to 

provide, and employee rights to receive, meal and rest periods under California law. 

5. I am frequently called upon to author Amicus Curiae briefs on behalf of Consumer Attorneys 

of California (“CAOC”). For example, I authored the Amicus Curiae briefs on behalf of 

CAOC in Augustus v. ABM Security Services, Inc. (2016) 2 Cal.5th 257, (The California 

Supreme Court ruling that, like meal periods, employers must relieve employees of all duty 

and relinquish all control to satisfactorily discharge its obligation to authorize and permit rest 

periods.); Frlekin v. Apple, Inc. (2020) 8 Cal.5th 1038 (The California Supreme Court ruling 

that the time spent on the employer’s premises waiting for, and undergoing, required exit 

searches of packages, bags, or personal technology devices voluntarily brought to work is 

compensable hours worked within the meaning of the Wage Orders.); Oliver v. Superior 

Court (2021) California Court of Appeal Case No. H049185 (A brief asking the California 

Court of Appeal for the Sixth Appellate District to determine whether mandatory drive time 

of personal vehicles should be considered hours worked within the meaning of the Wage 
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Orders’ suffered or permitted test.). Davidson v. O’Reilly Auto Enterprises, LLC (9th Cir., 

2020; Docket No. 18-56188) (a brief seeking Review En Banc of an order denying class 

certification in a wage and hour matter). I am also a member of CAOC’s Amicus Committee 

that determines the cases in which the organization will agree to provide amicus support. 

6. I have also lectured as a panelist for California Employment Lawyers Association regarding 

a host of wage and hour issues. 

7. I have been named as class counsel in a number of wage and hour class actions in which the 

Court granted the plaintiff’s motion for class certification. For example, I have been named 

class counsel in the following cases: Mario Norona v. B&G Delivery System, Inc. (Sacramento 

County Superior Court, Case No. 34-2015-00186826-CU-OE-GDS); Jerald Schroeder v. 

YRC, Inc.; et al. (Central District of California, Case No. 12-cv-01374-TJH); John Martin v. 

Sysco Corporation, et al. (Eastern District of California, Case No. 1:16-cv-00990-DAD-

SAB); William Smith v. Werner Enterprises, Inc. d/b/a C.L. Werner, Inc. (District of 

Nebraska, Case No. 8:15-cv-287); Thomas Perez v. City of San Diego (San Diego County 

Superior Court, Case No. 37-2014-00016621-CU-OE-CTL); Eric Mendez v. M&N 

Consulting, Inc. dba A-Line Messenger Service (San Bernardino County Superior Court, Case 

No. CIVDS1923624); Denson Sales v. Professional Auto Transport, Inc. et al. (San 

Bernardino County Superior Court, Case No. CIVDS2010153); Sonny Williams v. Hansen 

and Adkins Auto Transport, Inc.; et al. (San Bernardino County Superior Court, Case No. 

CIVDS2020832); Bobby Williams v. Mohsen Transport, Inc. (San Diego County Superior 

Court, Case No. 37-2019-00063361-CU-OE-CTL); and Ashton Harden vs. Mushiana 

Transport Inc. (Sacramento County Superior Court, Case No. 34-2021-00301950-CU-OE-

GDS).  

8. My firm has also been named as class counsel in numerous cases during the settlement 

process. Here is a non-exhaustive list of cases where my firm has been named as class counsel 

in cases during the settlement process: Kenneth Cox v. 3PL Worx, et al. (Yolo County Superior 

Court, Case No. CV-18-100); Brian Davidson v. A&B Trucking Services, Inc. (Kern County 

Superior Court Case No. BCV-16-102985); Alex Vega, et al. v. Advance Beverage Co., Inc. 
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(Kern County Superior Court, Case No. BCV-16-100848); Jaime Ruiz v. Altura Centers for 

Health (Kern County Superior Court, Case No. BCV-19-101577); George Zamudio v. 

AmeriPride Service, Inc. (Alameda County Superior Court, Case No. RG1809666); Richard 

Hendricks v. Antonini Freight Express, Inc. (San Joaquin County Superior Court, Case No. 

STK-CV-UOE-2016-6999); Alton Davis v. Apria Healthcare Group, Inc. (San Diego County 

Superior Court, Case No. 37-2014-00004724-CU-OE-CTL); Alan Atchison v. Ashley 

Furniture Industries, Inc., et al. (Central District of California, Case No. 17-cv-00528-JAK-

SP); Bernard Payton v. Atech Logistics, Inc. (Sonoma County Superior Court, Case No. SCV 

258595); Ramon Jenkins v. Compass Group USA, Inc., et al. (Yolo County Superior Court, 

Case No. CVCV-18-747); Timothy Spikes, et al. v. Bear Trucking, Inc., et al. (San Bernardino 

County Superior Court, Case No. CIVDS1715151); Joshua Turpen v. Benjamin’s Transfer 

Inc. (Solano County Superior Court, Case No. FCS048845); Cesar Mendoza v. Bi-Rite Food 

Service, Inc. (San Mateo County Superior Court, Case No. 17CIV02044); Terrance Bailey v. 

Blue Apron, LLC; et al. (Northern District of California, Case No. 18-cv-07000-VC); Jeffrey 

Weast v. California Aseptic Beverages, LLC (San Bernardino County Superior Court, Case 

No. CIVDS1825256); Michael Valentich v. Hub Construction Specialties, Inc. (San 

Bernardino County Superior Court, Case No. JCCPDS4893); Jose De Jesus Ortega Velazquez 

v. Hunter Landscape, Inc.; et al. (San Bernardino County Superior Court, Case No. 

CIVDS1928062); Adrian Diaz v. Keystone Automotive Operations, Inc. (Riverside County 

Superior Court, Case No. RIC1817450); Arturo Gonzalez v. NCI Group, Inc. dba NCI 

Building Systems (Eastern District of California, Case No. 18-cv-00948-AWI-SKO); Larry 

Perez v. The Nielsen Company (US), LLC (Orange County Superior Court, Case No. 30-2021-

01194324-CU-OE-CXC); Erik Martinez v. Patrick Industries, Inc. (San Bernardino County 

Superior Court, Case No. CIVDS2009663); Randolph Fitch v. Shaw Industries, Inc.; et al. 

(San Bernardino County Superior Court, Case No. CIVSB2024674); Joshua Rael v. 

Intercontinental Hotels Group Resources, Inc. (Los Angeles County Superior Court, Case 

No. 19STCV16010); and Aaron Romero v. Vitro Flat Glass, LLC (Kern County Superior 

Court, Case No. BCV-21-101357). 
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9. Defendant provides machinery installs, maintenance, and repair services to its customers in 

the State of California. In order to carry out its business, Defendant employs hourly 

employees, like Plaintiff and Class Members. 

10. On May 24, 2022, Plaintiff sent notice to the LWDA of his intent to pursue various wage and 

hour claims against Defendant on behalf of similarly situated aggrieved employees. Shortly 

thereafter, Plaintiff filed a putative class action complaint against Defendant in the San Diego 

County Superior Court, alleging causes of action for: 1) Failure to Pay All Straight Time 

Wages; 2) Failure to Pay Overtime; 3) Failure to Provide Meal Periods; 4) Failure to 

Authorize and Permit Rest Periods; 5) Failure to Provide Accurate Itemized Wage Statements; 

6) Failure to Pay all Wages Due at the Time of Termination; 7) Failure to Reimburse Business 

Expenses; and 8) Violation of Unfair Competition Law. The complaint was later amended to 

add an additional cause of action for Violations of the Private Attorneys General Act of 2004 

(“PAGA”) on or around November 22, 2022. 

11. Defendant denies the allegations of the action in its entirety, deny any liability or wrongdoing 

of any kind associated with the claims alleged in this action, and further deny that, for any 

purpose other than settling this action, this matter is appropriate for class treatment. Defendant 

further contends that they have complied with all applicable California laws, the California 

Labor Code, the applicable California Wage Orders, and the Unfair Competition Law. 

Defendant finally contends that, if this matter were to be litigated further, they would have 

strong defenses to oppose class certification and succeed on the merits of Plaintiff’s causes of 

action. 

12. Through discovery, Plaintiff sought numerous documents and substantial amounts of data that 

were needed to evaluate the case. These documents included requests for time and wage 

records for the Class, employee handbooks, policies, and practices in place during the class 

period, as well as data surrounding the number of current and former employees. 

13. This discovery, in conjunction with the Parties’ meet and confer efforts, resulted in the 

production of hundreds of documents and hundreds of lines of data, including Defendant’s 

employee handbooks, policies, and practices, and a sampling of wage and time records for 
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Plaintiff and Class Members. Using the time and wage records for the Class provided and the 

data surrounding the number of current and former employees, Plaintiff was able to establish 

a potential exposure model to utilize for the purposes of settlement negotiations. 

14. The gravamen of Plaintiff’s claims is that Defendant failed to provide lawful meal periods 

and rest breaks to Class Members in violation of Labor Code sections 512 and 226.7, the IWC 

Wage Orders, Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, and 

Augustus v. ABM Security Services, Inc. (2016) 2 Cal.5th 257, and failed to pay Class 

Members for all hours worked as defined in the Wage Orders. This proposed Settlement was 

only possible following significant discovery and evaluation of Defendant’s relevant policies, 

procedures, and records, which permitted Plaintiff’s Counsel to engage in a comprehensive 

analysis of liability and potential damages to engage in settlement negotiations and prepare 

for class certification. 

15. Defendant vigorously denies Plaintiff’s contentions, claiming that all meal and rest breaks 

were provided in compliance with California law and that Class Members were paid for all 

time worked. Specifically, Defendant contends that Plaintiff’s and Class Members Claims for 

meal and rest periods are meritless due to the fact that Defendant maintained facially lawful 

meal and rest period policies throughout the Class Period. Second, Defendant argues that the 

purported “practices” Plaintiff relies upon in claiming that Class Members did not receive 

compliant meal and rest periods simply do not exist. Therefore, without a common written 

policy to support these allegations, particularly in light of Defendant’s compliant written 

policies, Defendant contends Plaintiff faces a difficult burden of proof at certification to show 

his claims are common to all putative Class Members. Further, Defendant contends that 

beyond the limited accusations of Plaintiff, there is no evidence that Defendant had a policy 

or practice that resulted in any purported failure to be paid for all hours worked, as the security 

checks complained of by Plaintiff last mere seconds and are only conducted when Class 

Members exit the facility and are carrying a non-clear bag. As such, Defendant contends that 

the Court would have to ask every Class Member what their experience was regarding security 

checks, devolving into individualized issues that would be unsuitable for class certification. 
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16. The Parties agreed to engage in settlement discussions. Based on these discussions and the 

informal discovery conducted, the Parties were ultimately able to reach an agreement on the 

key terms of the settlement on or around September 11, 2023. The Parties then met and 

conferred regarding all the terms of the settlement and finalized their agreement in the Joint 

Stipulation and Settlement Agreement that the Parties now seek to finally approve. 

17. The Parties agreed (subject to and contingent upon the Court’s approval) that this action be 

settled and compromised for the non-reversionary total sum of $151,538.93 (“Gross 

Settlement Amount” or “GSA”) which includes, subject to Court approval: (a) attorneys’ fees 

of up to $50,512.98 (33 1/3% of the GSA) to compensate Class Counsel for work already 

performed and all work remaining to be performed in documenting the settlement, 

administrating the settlement and securing Court approval; (b) litigation costs of $2,193.51 

(originally estimated not to exceed $5,000); (c) Class Representative Enhancement Payment 

to the named class representative, Gerardo Diaz, in a sum not to exceed $10,000 each in 

consideration for the general release of his claims against Defendant and for initiating and 

prosecuting this Class Action, serving as Class Representative, work performed, and risks 

undertaken for the payment of Defendant’s attorneys’ fees and costs in the event he had been 

unsuccessful in this matter; (d) claims administration fees and expenses to Apex, in the 

amount of $3,500; and (e) the $5,000 allocated to Plaintiff’s claims under the PAGA. 

18. Furthermore, although Plaintiff is confident in the strengths of his claims and believes this 

case is suitable for certification on the claimed basis that there are company-wide policies and 

practices that Plaintiff contends violate California law and uniformly affect the Class 

Members, Defendant’s counterarguments raise uncertainties with respect to both class 

certification and success on the merits. As the California Supreme Court ruled in Sav-On v. 

Superior Court (2004) 34 Cal.4th 319, class certification is always a matter of the trial court’s 

sound discretion. Decisions following Sav-On have reached different conclusions, with 

respect to certification of wage and hour claims. In light of Defendant’s defenses, supporting 

evidence, and position that the action is not suitable for class treatment, the settlement amount 

of $151,538.93 — with an average settlement share estimated at $3,213.30, with a high 
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payment of $10,653.41 — Plaintiff and his counsel believe this is a reasonable and fair 

settlement. 

19. Class Counsel applies for an award of attorneys’ fees in the sum of $50,512.98 (which is one-

third of the GSA), and litigation costs of $2,193.51 (originally estimated not to exceed 

$5,000). 

20. As of the date of filing this Motion for Final Approval, Plaintiff’s counsel has worked a total 

of 125 hours on this case and calculated the base lodestar at $86,200 at rates reflecting those 

currently earned in the marketplace. All of the work and tasks performed by Plaintiffs’ counsel 

were reasonable and necessary to the prosecution of this case. 

21. As Class Counsel’s lodestar fee is in excess of their fee request, a multiplier on their lodestar 

fee is not sought herein. 

22. I devoted 56 hours to this case. The following is a summary of my tasks and the activities I 

performed in this litigation: initial intake and discussions with potential plaintiff, investigation 

into Defendant, including whether other cases have been filed against them, research into law 

in preparation for filing complaints, interoffice discussions about causes of action to plead, 

draft complaints, review and revise complaint, review and revise notice to the LWDA, review 

and revise First Amended Complaint, discussions with Plaintiff and other class members 

throughout case, interoffice discussions about case and initial litigation strategy, review 

Defendant’s answer, discussions and emails with defense counsel throughout case, review and 

revise discovery propounded on Defendants, review and analyze documents produced by 

Defendant, create exhibits for use in the case, interoffice discussions about documents 

produced throughout case, review case file for settlement negotiations, interoffice discussions 

about settlement and settlement correspondence, draft liability and exposure analysis for 

settlement negotiations, review and revise settlement correspondence documents to Defendant, 

review Defendant’s settlement correspondence documents, draft, revise, and negotiate long 

form settlement agreement, draft and revise long form settlement agreement, negotiate terms 

of settlement agreement, review and revise preliminary approval motion and supporting 

papers, draft and revise declaration in support of preliminary approval motion, review weekly 
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reports from settlement administrator, review and revise final approval motion and supporting 

papers, and draft and revise declaration in support of final approval motion. 

23. My hourly rate is $800. Based on my hourly rate and the hours expended, 56, my fee is 

$44,800.00, which is reasonable and necessary to the successful litigation of this matter. 

24. Matthew Crawford is a senior associate at Mara Law Firm. Mr. Crawford has been a member 

of the California Bar since 2016. Mr. Crawford received his training in wage and hour class 

action and PAGA lawsuits while at Mara Law Firm, PC.  He has been substantially involved 

in all phases of this litigation and in the following sampling of wage and hour class action and 

PAGA cases, of which our firm is the attorney of record: John Martin v. Sysco Corporation; 

Sysco Central California, Inc. (Eastern District of California, Case No. 1:16-cv-00990-DAD-

SAB); Eric Mendez v. M & N Consulting, Inc. dba A-Line Messenger Service (San Bernardino 

County Superior Court, Case No. CIVDS1923624); and Denson M. Sales v. Professional Auto 

Transport, Inc., et al. (San Bernardino County Superior Court, Case No. CIVDS2010153); 

Kenneth Cox v. 3PL Worx, et al. (Yolo County Superior Court, Case No. CV-18-100); Brian 

Davidson v. A&B Trucking Services, Inc. (Kern County Superior Court Case No. BCV-16-

102985); Timothy Spikes, et al. v. Bear Trucking, Inc., et al. (San Bernardino County Superior 

Court, Case No. CIVDS1715151); Michael Valentich v. Hub Construction Specialties, Inc. 

(San Bernardino County Superior Court, Case No. JCCPDS4893); Adrian Diaz v. Keystone 

Automotive Operations, Inc. (Riverside County Superior Court, Case No. RIC1817450); Jaime 

Ruiz v. Altura Centers for Health (Kern County Superior Court, Case No. BCV-19-101577); 

Alicia Juarez, et al. v. Florexpo, LLC, et al. (San Diego Superior Court, Case No. 37-2020-

00015644-CU-OE-CTL); Rick Frieri v. Sysco Corporation, et al. (Southern District of 

California, Case No. 16-cv-1432-JLS-NLS); Francisco Mejia Calderon, et al. v. Tapia 

Enterprises, Inc., et al. (Los Angeles County Superior Court, Case No. BC709635); Jeremiah 

Villarreal, et al. v. Wildwood Express (Fresno County Superior Court, Case No. 

18CECG00417); Kenbron Fryer v. Transforce, Inc. (Alameda County Superior Court, Case 

No. RG20071048); Toiyagaduh Stone v. Sysco Corporation, et al. (Inyo County Superior 

Court, Case No. SICVCV1659516); and Scott Allen v. J.S. West Hardister, LLC, et al 
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(Stanislaus County Superior Court, Case No. 9000289). 

25. Mr. Crawford devoted 69 hours to this case. The following is a summary of his tasks and 

activities performed in the litigation of this matter: draft notice to the LWDA, draft First 

Amended Complaint, draft various stipulations throughout the case, discussions with Plaintiff 

throughout case, discussions and emails with Defense Counsel throughout case, interoffice 

discussions throughout case, draft and revise discovery propounded on Defendants, review and 

analyze documents produced in case and create documents summary of key documents, draft 

case management statements,  attend hearings case management conferences, review case file 

for settlement negotiations, interoffice discussions about settlement and settlement 

correspondence, assist in drafting liability and exposure analysis for settlement negotiations, 

draft and revise settlement correspondence documents to Defendant, review Defendant’s 

settlement correspondence documents, assist in drafting and negotiating long-form settlement 

agreement, obtain bids from settlement administrators, draft motion for preliminary approval 

and supporting documents, communicate with the settlement administrator throughout the 

administration process, review weekly reports from settlement administrator, and draft motion 

for final approval and supporting documents. 

26. Mr. Crawford’s hourly rate is $600. Based on his hourly rate and the hours expended, 69, his 

fee is $41,400.00 which is reasonable and necessary to the successful litigation of this matter. 

27. Class Counsel seeks reimbursement of the litigation costs and expenses of $2,193.51 

(originally estimated not to exceed $5,000). These costs were all reasonable and necessary to 

the prosecution of this case and the results achieved and are fair, and reasonable. 

28. In addition, Plaintiff agreed to a general release of his claims against Defendant in exchange 

for the $10,000 Class Representative Enhancement Payment. Courts routinely approve 

service payments, or incentive awards, to compensate a named plaintiff for the services he or 

she provides and the risks he or she incurs during class litigation. In Class Counsel’s 

experience, the typical enhancement award in wage and hour class action settlements ranges 

from $5,000 to $75,000. Very commonly there is more than one class representative who 

receives an award in the above range. 
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29. The proposed settlement is the product of serious, informed, non-collusive negotiations, has 

no obvious defects, does not improperly grant preferential treatment to the class representative 

or segments of the class and falls within the range of fair and reasonable settlements. I believe 

that this non-reversionary settlement is in the best interests of the class as fair, reasonable, and 

adequate. Therefore, I recommend approval of the settlement. 

30. A true and correct copy of the Summary of Time and Costs is attached hereto as Exhibit 1. 

31. A true and correct copy of Westlaw Court Express’s Legal Billing Report, Volume 14, 

Number 3, California Region for December 2012 is attached hereto as Exhibit 2. 

32. A true and correct copy of the 2014 Declaration of Richard Pearl in Hohnbaum v. Brinker 

Restaurant Corp. SDSC GIC834348 is attached hereto as Exhibit 3. 

33. A true and correct copy of the 2012 National Law Journal Survey of Hourly Billing Rates for 

Partners and Associates is attached hereto as Exhibit 4. 

34. A true and correct copy of the Joint Stipulation and Settlement Agreement is attached hereto 

as Exhibit 5. 

35. A true and correct copy of the filing receipt from Plaintiff’s upload of his final approval 

motion and supporting documents to the LWDA’s website is attached as Exhibit 6. 

36. A true and correct copy of the confirmation that the upload of Plaintiff’s final approval motion 

was received by the LWDA is attached as Exhibit 7. 

I hereby declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  

 

Dated: May 1, 2024                      

David Mara, Esq. 
 
 
 



 

 

 

 

 

 

 

Exhibit 1 



 

 

SUMMARY OF TIME AND COSTS 
 Gerardo Diaz v. CMC America, LLC 

San Diego County Superior Court Case No. 37-2022-00019716-CU-OE-CTL  
 

Hours:                       125                 

Lodestar  Fees:   $    86,200.00 

Costs:                   $      2,193.51                         

                                                                                             As of 5/1/2024 

FIRM/ 

ATTORNEYS 

YEAR  

ADMITTED 
HOURS  HOURLY 

RATE 
TOTAL 

 

MARA LAW FIRM, PC 

David Mara 2004 (19) 56 $800 $44,800.00 

Matthew Crawford 2016 (7) 69 $600 $41,400.00 

MARA LAW FIRM, PC TOTAL: 125  $86,200.00 

 
 
 
**This does NOT include the anticipated attorney time to prepare for/travel to/attend final approval and 

any supplemental hearings, administrator declarations, work with defense counsel and administrator re: 

funding, distribution, tax forms, transmittal instruments - process, answer class member questions, etc. 

 
 
 

LITIGATION EXPENSES 

MARA LAW FIRM, PC $2,193.51 

TOTAL COSTS $2,193.51 

 



Costs Summary

Attorney Service: 34.00$                

Court Fees: 2,053.40$           

Legal & Factual Investigation 88.55$                

Postage: 17.56$                

TOTAL COSTS 2,193.51$           

Gerardo Diaz v. CMC America, LLC

San Diego County Superior Court Case No. 37-2022-00019716-CU-OE-CTL
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Exhibit 5 
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-1- 
Questions? Call the Settlement Administrator toll free at [phone number] 

  
 

CALIFORNIA SUPERIOR COURT, COUNTY OF SAN DIEGO 
Gerardo Diaz, on behalf of himself, all others similarly situated, and on behalf of the general public, Plaintiff, 

vs. CMC America, LLC, LLC, Defendant 

Case No. 37-2022-00019716-CU-OE-CTL 
 

NOTICE OF CLASS ACTION SETTLEMENT 
 

A court authorized this notice. This is not a solicitation. 

This is not a lawsuit against you and you are not being sued. 

However, your legal rights are affected by whether you act or don’t act. 
 
TO: All hourly, non-exempt technicians, repairmen, mechanical technicians, machinery technicians, 

machinery repairmen, or similar job designations and titles, and all other similarly situated non-exempt, 

hourly employees of Defendant from May 24, 2018 through January 17, 2023. 
 
The California Superior Court, County of San Diego has granted preliminary approval to a proposed settlement 
(“Settlement”) of the above-captioned action (“the Lawsuit”). Because your rights may be affected by this 
Settlement, it is important that you read this Notice of Class Action Settlement (“Notice”) carefully. 
 
The Court has certified the following class for settlement purposes (“Class” or “Class Members”): 

 
All hourly, non-exempt technicians, repairmen, mechanical technicians, machinery 
technicians, machinery repairmen, or similar job designations and titles, and all other 
similarly situated non-exempt, hourly employees of Defendant from May 24, 2018 through 
January 17, 2023. 

 
The purpose of this Notice is to provide a brief description of the claims alleged in the Lawsuits, the key terms of 
the Settlement, and your rights and options with respect to the Settlement. 
 
YOU MAY BE ENTITLED TO MONEY UNDER THE PROPOSED CLASS ACTION SETTLEMENT. 

PLEASE READ THIS NOTICE CAREFULLY; IT INFORMS YOU ABOUT YOUR LEGAL RIGHTS. 

WHAT INFORMATION IS IN THIS NOTICE 
 

1. Why Have I Received This Notice?.........................................................................................................  Page 2 
2. What Is This Case About? .......................................................................................................................  Page 2 
3. Am I A Class Member? Am I An Aggrieved Employee? .......................................................................  Page 2 
4. How Does This Class Action Settlement Work? .....................................................................................  Page 3 
5. Who Are the Attorneys Representing the Parties? ................................................................................... Page 3 
6. What Are My Options? ............................................................................................................................. Page 4 
7. How Do I Opt Out or Exclude Myself From This Settlement? ................................................................ Page 4 
8. How Do I Object to the Settlement?  ........................................................................................................ Page 4 
9. How Does This Settlement Affect My Rights? ........................................................................................ Page 4 
10. How Much Can I Expect to Receive From This Settlement? ................................................................... Page 5 
11. How Will the Attorneys for the Class and the Class Representative Be Paid? ........................................ Page 7 

 
PLEASE DO NOT TELEPHONE THE COURT OR COURT’S CLERK FOR INFORMATION ABOUT 

THIS SETTLEMENT.  
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1. Why Have I Received This Notice? 

CMC America, LLC’s (hereinafter referred to as “Defendant”) records indicate that you may be a Class Member. 
The settlement will resolve all Class Members’ Released Claims, as described in Section No. 9 below, from May 
24, 2018 through January 17, 2023 (the “Class Period”). 

A Preliminary Approval Hearing was held on January 26, 2024, in the California Superior Court, County of San 
Diego. The Court conditionally certified the Class for settlement purposes only and directed that you receive this 
Notice. 

The Court will hold a Final Fairness Hearing concerning the proposed settlement on [final approval date] at [time], 
before Hon. Joel R. Wohlfeil in Department C-73, located at 330 W Broadway, San Diego, California 92101. 
 

2. What Is This Case About? 

A class action complaint against Defendant was filed in the San Diego County Superior Court on May 24, 2022 
(Case No. 37-2022-00019716-CU-OE-CTL). The complaint alleged the following causes of action against 
Defendant: (1) failure to pay all straight time wages; (2) failure to pay all overtime; (3) failure to provide meal 
periods; (4) failure to authorize and permit rest periods; (5) knowing and intentional failure to comply with 
itemized employee wage statement provisions; (6) failure to pay all wages at the time of termination of 
employment; (7) failure to reimburse business expenses; and (8) violations of Unfair Competition Law, on behalf 
of Class Members. The complaint was later amended to add an additional cause of action for Violations of the 
Private Attorneys General Act of 2004 (“PAGA”). 

The Court has not made any determination as to whether the claims advanced by the Plaintiff have any merit. In 
other words, the Court has not determined whether any laws have been violated, nor has it decided in favor of 
Plaintiff or Defendant; instead, both sides agreed to resolve the lawsuit with no decision or admission of who is 
right or wrong. By agreeing to resolve the lawsuit, all parties avoid the risks and cost of a trial.  

Defendant expressly deny that they did anything wrong or that they violated the law and further deny any liability 
whatsoever to Plaintiff or to the Class.   
 

3. Am I A Class Member? Am I An Aggrieved Employee? 

You are a Class Member if you worked for Defendant in the State of California as an hourly, non-exempt 
technician, repairman, mechanical technician, machinery technician, machinery repairman, or similar job 
designation or title, or similarly situated non-exempt, hourly employee from May 24, 2018 through January 17, 
2023. 
 
If you worked for Defendant in the State of California as a Class Member from May 24, 2021 through January 
17, 2023, you are also an Aggrieved Employee under the settlement.  
 

4. How Does This Class Action Settlement Work? 

 
Plaintiff Gerardo Diaz brings this action behalf of himself and all other similarly situated employees who were 
employed by Defendant as Class Members in California at any time during the Class Period. Plaintiffs and these 
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other current and former employees comprise a “Class.” The settlement of this Lawsuit resolves the Released 
Class Claims of all Class Members, as defined in the Settlement Agreement and Final Judgment, except for those 
who exclude themselves from the Class by requesting to be excluded in the manner set forth below.   
 
Plaintiff and Class Counsel believe the settlement is fair and reasonable. The Court must also review the terms of 
the settlement and determine if it is fair and reasonable to the Class. The Court file has the settlement documents, 
which explain the settlement in greater detail. If you would like copies of the settlement documents, you can obtain 
them for a nominal fee at the San Diego County Superior Court, located at 330 W Broadway, San Diego, California 
92101, or by visiting the San Diego Superior Court website at https://roa.sdcourt.ca.gov/roa/. Click the “Accept 
Terms” button at the bottom of the screen. After the security prompt, set the “Year” to 2022 in the search box, then 
enter the “Case Number” 00019716 and click search. You may also contact Plaintiff’s counsel, whose contact 
information is below, and they will provide you with a copy free of charge. 
 

5. Who Are the Attorneys Representing the Parties? 

 

Attorneys for Plaintiff and the Class Attorneys for Defendant 
 

MARA LAW FIRM, PC 

David Mara 
Matthew Crawford 

2650 Camino Del Rio North, Suite 302 
San Diego, California 92108 
Telephone: (619) 234-2833 
Facsimile: (619) 234-4048 

 
 

 

ATKINSON, ANDELSON, LOYA, RUUD 

AND ROMERO 

Aashish Bhargava 
12800 Center Court Drive, Suite 300 

Cerritos, California 90703 
Telephone: (562) 653-3200 
Facsimile: (562) 653-3333 

 
 

 
The Court has decided that Mara Law Firm, PC is qualified to represent you and all other Class Members 
simultaneously.  
 
You do not need to hire your own attorney because Class Counsel is working on your behalf.  But, if you want 
your own attorney, you may hire one at your own cost. 
 

6.  What Are My Options?  

 
The purpose of this Notice is to inform you of the proposed settlement and of your options. Each option has its 
consequences, which you should understand before making your decision. Your rights regarding each option, and 
the steps you must take to select each option, are summarized below and explained in more detail in this Notice.  

Important Note: Defendants will not retaliate against you in any way for either participating or not 

participating in this Settlement.   

 DO NOTHING:  If you do nothing and the Court grants final approval of the Settlement, you will become 
part of this Class Action and may receive a payment from the Settlement. You will be 
bound to the release of the Released Class Claims as defined in the Settlement 
Agreement and the Final Judgment. You will also give up your right to pursue the 
Released Class Claims as defined in Section No. 9 below. 
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 OPT OUT: If you do not want to participate as a Class Member, you may “opt out,” which will 
remove you from the Class and this Class Action. If the Court grants final approval of 
the Settlement, you will not receive a Settlement payment and you will not give up the 
right to sue Defendant and the Released Parties for the Released Class Claims. If you 
are an Aggrieved Employee, you will receive a portion of the PAGA Payment, even if 
you opt-out of the settlement. 

 OBJECT:  You may file a legal objection to the proposed settlement. If you would like to object, 
you may not opt out of this case. 

 

7. How Do I Opt Out Or Exclude Myself From This Settlement? 

If you do not want to take part in the Settlement, you must mail a written Request for Exclusion to the Settlement 
Administrator. The written request for exclusion must: (a) state your name, address, telephone number, and social 
security number or employee identification number; (b) state your intention to exclude yourself from or opt-out 
of the Settlement; (c) be addressed to the Settlement Administrator at [address]; (d) be signed by you or your 
lawful representative; and (e) be postmarked no later than [the Response Deadline]. 
 
If the Court approves the Settlement at the Final Approval Hearing, the Court will enter a Judgment. If you do 
not request exclusion from the Settlement, the Judgment will bind you to the terms of the Settlement. If you are 
an Aggrieved Employee, you will receive a portion of the PAGA Payment, even if you opt-out of the settlement.  
 

8.         How Do I Object To The Settlement? 

If you are a Class Member who does not opt out of the Settlement, you may object to the Settlement, personally or 
through an attorney, by submitting your objection in writing, signed, dated, and mailed to the Settlement 
Administrator postmarked no later than [the Response Deadline]. The objection must state: (a) your full name, 
address, and telephone number; (b) the words “Notice of Objection” or “Formal Objection;” (c) describe, in clear 
and concise terms, the legal and factual arguments supporting the objection; (d) list identifying witness(es) you 
may call to testify at the Final Approval hearing; and (e) provide true and correct copies of any exhibit(s) you 
intend to offer at the Final Approval hearing. The objection will not be valid if it objects only to the 
appropriateness of the actions or their merits. 

Class Members may appear at the Final Approval Hearing, either in person or through the objector’s own counsel. 
If the Court rejects the objection, he/she will receive an Individual Settlement Share payment and will be bound 
by the terms of the Settlement. 

9. How Does This Settlement Affect My Rights? What are the Released Claims? 
 
If the proposed settlement is approved by the Court, a Final Judgment will be entered by the Court. All Class 
Members who do not opt out of the Settlement will be bound by the Court’s Final Judgment and will release 
Defendant and the Released Parties1 from the Released Class Claims. The Released Class Claims are:    
 

Any and all claims, debts, liabilities, demands, obligations, penalties, guarantees, costs, expenses, 

 
1 “Released Parties” means Defendant and its past, present and/or future, direct and/or indirect, officers, directors, 
employees, representatives, administrators, attorneys, agents, parent companies, subsidiaries and affiliated 
corporations and entities, consultants, shareholders, joint ventures, predecessors, successors, and/or assigns. 
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attorney’s fees, damages, action or causes of action of whatever kind or nature, whether known or 
unknown, contingent or accrued, that are alleged or could have been alleged based upon a 
reasonable interpretation of the facts alleged in the First Amended Complaint against Defendant, 
including, but not limited to, 1) Failure to Pay All Straight Time Wages; 2) Failure to Pay 
Overtime; 3) Failure to Provide Meal Periods; 4) Failure to Authorize and Permit Rest Periods; 5) 
Failure to Provide Accurate Itemized Wage Statements; 6) Failure to Pay all Wages Due at the 
Time of Termination; 7) Failure to Reimburse Business Expenses; and 8) Violation of Unfair 
Competition Law. 

 
If you are an Aggrieved Employee, you will be bound by the Final Judgment and will release the Released Parties 
from the Released PAGA Claims, even if you opt-out of the settlement. The Released PAGA Claims include: 
 

Any and all claims for civil penalties under the California Labor Code and the Private Attorneys 
General Act predicated upon the Labor Code violations asserted, as well as any potential penalties, 
interest or attorneys’ fees associated with those violations under California law, to the extent such 
claims are predicated on claims made or that could have been made based on the facts and 
circumstances alleged in the First Amended Complaint and Plaintiff’s notice to the LWDA, 
including, but not limited to, 1) Failure to Pay All Straight Time Wages; 2) Failure to Pay 
Overtime; 3) Failure to Provide Meal Periods; 4) Failure to Authorize and Permit Rest Periods; 5) 
Failure to Provide Accurate Itemized Wage Statements; 6) Failure to Pay all Wages Due at the 
Time of Termination; 7) Failure to Reimburse Business Expenses; and 8) Failure to Pay Wages 
Twice Per Month.  

 
All Class Members who do not opt out of the Settlement will be enjoined from prosecuting the Released Class 
Claims and initiating or continuing other proceedings regarding the Release Class Claims, including but not 
limited to filing any claims for monetary relief of the Released Claims before the Division of Labor Standards 
and Enforcement (“DLSE”) or in any forum whatsoever. All Eligible Aggrieved Employees will be enjoined from 
prosecuting the Released PAGA Claims and from initiating or continuing other proceedings regarding the 
Released PAGA Claims, including but not limited to filing any claims for monetary relief of the Released PAGA 
Claims before the DLSE or in any forum whatsoever.   
 

10. How Much Can I Expect to Receive From This Settlement? 

 
The total maximum amount that Defendant could be required to pay under this Agreement shall be up to but no 
more than $150,000 (“Gross Settlement Amount” or “GSA”).    
 

A. Deductions from the Settlement 
 
The “Net Settlement Amount” or “NSA” means the portion of the Gross Settlement Amount, available for 
distribution to Class Members after the deduction of  (1) the Class Representative Enhance Payment to the named 
Plaintiff in an amount up to $10,000, for prosecution of the Lawsuits, risks undertaken for the payment of 
attorneys’ fees and costs, and a general release of all claims; (2) the Settlement Administration Costs to the 
Settlement Administrator in an amount estimated not to exceed $5,000; (3) a payment of $5,000 allocated to the 
PAGA claims; and (4) payment to Class Counsel in an amount not to exceed $50,000 (33 1/3% of the Gross 
Settlement Amount) for attorneys’ fees and an amount not to exceed $5,000 for litigation costs. All of these 
payments are subject to court approval.  
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B. How Class Member Settlement Payments are Calculated 
 
After deducting the above-referenced items, the remaining Net Settlement Amount, will be proportionately 
distributed amongst all Class Members who have not opted out. Each Participating Class Member will receive a 
proportionate share of the Net Settlement Amount that is equal to (i) the number of weeks he or she worked for 
Defendant in California, based on the Class Data provided by Defendant, divided by (ii) the total number of weeks 
worked by all Participating Class Members based on the same Class Data, which is then multiplied by the Net 
Settlement Amount. One day worked in a given week will be credited as a work week for purposes of this 
calculation. Therefore, the value of each Class Member’s Individual Class Settlement Share ties directly to the 
amount of weeks that he or she worked. 
 

C. How Aggrieved Employees’ Settlement Payments are Calculated 

If you are an Aggrieved Employee under the settlement, you will also receive a portion of the PAGA Payment. 
Pursuant to PAGA, the LWDA will receive a payment of $3,750 (75% of the $5,000 total PAGA Payment). The 
remaining $1,250 is the “Net PAGA Settlement Amount” or “NPSA” and will be proportionately distributed 
amongst all Aggrieved Employees. Each Aggrieved Employee will receive a proportionate share of the Net PAGA 
Settlement Amount that is equal to (i) the number of weeks he or she worked for Defendant in California, based 
on the Class Data provided by Defendant, divided by (ii) the total number of weeks worked by all Participating 
Class Members based on the same Class Data, which is then multiplied by the Net PAGA Settlement Amount. 
One day worked in a given week will be credited as a work week for purposes of this calculation. Therefore, the 
value of each Eligible Aggrieved Employee’s Individual PAGA Settlement Share ties directly to the amount of 
weeks that he or she worked. 

D. Your Estimated Settlement Payment 

Although your exact share of the Net Settlement Amount as a Class Member cannot be precisely calculated until 
after the time during which individuals may object or seek exclusion from the Settlement concludes, based upon 
the calculation above, your approximate share of the Net Settlement Amount, is as follows: $______________, 
less taxes. This is based on the Class Data which shows you worked ___ workweeks during the Class Period. The 
maximum number of workweeks any Class Member may have is ___. 

If you are also an Aggrieved Employee, you will receive a share of the Net PAGA Settlement Amount. Based 
upon the calculation above, your approximate share of the Net PAGA Settlement Amount, is as follows: 
$______________. This is based on the PAGA Data which shows you worked ___ workweeks during the PAGA 
Period. The maximum number of workweeks any Aggrieved Employee may have is ___. 

E. Tax Treatment of Your Settlement Payments 

Each Class Member’s Individual Class Settlement Share will be apportioned as follows: one-third wages, one-
third interest, and one-third penalties. The amounts paid as wages shall be subject to all tax withholdings 
customarily made from an employee’s wages and all other authorized and required withholdings and shall be 
reported by W-2 forms. Payment of all amounts will be made subject to backup withholding unless a duly 
executed W-9 form is received from the payee(s). The amounts paid as penalties and interest shall be subject to 
all authorized and required withholdings other than the tax withholdings customarily made from employees’ 
wages and shall be reported by IRS 1099 forms. Only the employee share of payroll tax withholdings shall be 
from each Class Member’s Individual Class Settlement Share. The employer share of payroll tax withholdings 
shall be paid separate from and in addition to the Gross Settlement Amount.  
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If you are an Aggrieved Employee, your Individual PAGA Settlement Share will be apportioned as 100% 
penalties. This will not be reduced by payroll tax withholding and deductions. The Settlement Administrator will 
issue to each Aggrieved Employee an IRS Form 1099 with respect to his/her Individual PAGA Settlement Share. 

Nothing in this Notice is intended to constitute legal advice relating to the tax liability of any Class Member or 
Aggrieved Employee. To the extent that this Notice is interpreted to contain or constitute advice regarding any 
federal, state or local tax issue, such advice is not intended or written to be used, and cannot be used, by any 
person for the purpose of avoiding any tax liability or penalties. 

F. What Happens If You Don’t Cash Your Check? 

It is strongly recommended that upon receipt of your settlement check, you immediately cash it or cash it before 
the 180-day void date shown on each check. If any checks remain uncashed or not deposited by the expiration of 
the 180-day period, the Settlement Administrator will pay over the amount represented by the checks to State of 
California Controller's Office under the Unclaimed Property Statutes in the payee’s name. 
 

11. How Will the Attorneys for the Class and the Class Representative Be Paid? 

 
The attorneys for Plaintiff and the Class will be paid from the Gross Settlement Amount. Subject to Court 
approval, the attorneys for Plaintiff and the Class shall be paid an amount not to exceed 33 1/3% of the Gross 
Settlement Amount ($50,000) for attorney fees and $5,000 for litigation costs. 
 
Defendant has paid all of their own attorneys’ fees and costs.  
 
Plaintiff will also be paid, subject to Court approval, an amount not to exceed $10,000, as an enhancement for the 
initiation of and prosecution of this case, the risks undertaken for the payment of costs in the event this case had 
been lost, and a general release of all claims.        

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact Class Counsel 
listed above, or the Settlement Administrator at the telephone number listed below, toll free. You can also obtain 
documents related to this case and this settlement by visiting [administrator website], a website maintained by the 
Settlement Administrator. Please refer to the CMC America Class Action Settlement. 

This Notice does not contain all of the terms of the proposed settlement or all of the details of these proceedings. 
For more detailed information, you may obtain the underlying documents and papers on file with the Court for a 
nominal fee at the San Diego County Superior Court, located at 330 W Broadway, San Diego, California 92101, 
or by visiting the San Diego Superior Court website at https://roa.sdcourt.ca.gov/roa/. Click the “Accept Terms” 
button at the bottom of the screen. After the security prompt, set the “Year” to 2022 in the search box, then enter 
the “Case Number” 00019716 and click search. You may also contact Plaintiff’s counsel, whose contact 
information is below, and they will provide you with a copy free of charge. You may also contact Plaintiffs’ 
counsel, whose contact information is above, and they will provide you with a copy of the settlement documents 
or case documents free of charge. 
 
PLEASE DO NOT TELEPHONE THE COURT OR COURT’S CLERK FOR INFORMATION ABOUT 

THIS SETTLEMENT. 
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