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NOTICE OF MOTION AND MOTION 

PLEASE TAKE NOTICE that on May 29, 2019 at 2:00p.m., or as soon thereafter as the 

matter may be heard, in the courtroom of the Hon. William Orrick, United States District Court for 

the Northern District of California, located at 450 Golden Gate Avenue, San Francisco, California 

in Courtroom 2, 17th Floor, Plaintiffs Ronnel Carter, Juan Estrada, Jerry Green, Burl Malmgren, 

Bill McDonald and Joel Morales (“Plaintiffs”) will and hereby do respectfully move this Court for 

preliminary approval of the proposed Collective and Class action settlement.   

Plaintiffs request that this Court enter an Order (1) conditionally certifying the Rule 23 

settlement class; (2) granting preliminary approval to the proposed Class and Collective Action 

Settlement; (3) appointing Plaintiffs as class representatives of the Class and as representative 

Plaintiffs for the collective action; (4) appointing Plaintiffs’ attorneys as Class Counsel; (5) 

appointing Settlement Services, Inc. (“SSI”) as Settlement Administrator; (6) approving the form, 

content, and method of distribution of the Notice of Class Settlement; (7) scheduling a hearing 

regarding final approval of the proposed Settlement, Class Counsel’s request for attorneys’ fees 

and costs, and Service Awards to the Named Plaintiffs.   

This motion is made on the ground that proposed settlement is the product of arm’s length 

negotiations by qualified class counsel with the assistance of an experienced and renowned neutral 

mediator.  Its terms are fair, reasonable and adequate in light of the risks the Plaintiffs and Class 

Members face in connection with continuing to litigate liability, and proof of damages.  Defendant 

does not oppose this motion. 

This motion is based on this Notice of Motion, the accompanying Memorandum of Points 

and Authorities; the Declaration of Jennifer Keating and Exhibits thereto; the Proposed Order; the 

Court’s record of this action; all matters of which the Court may take notice, and any other such 

evidence, briefing, or argument that may be presented to the court at or before the time of hearing. 

DATED:  April 18, 2019   Respectfully submitted,  
      LEONARD CARDER, LLP 
 

By:   /s/ Jennifer Keating     
       Jennifer Keating 

      Attorneys for Plaintiffs and the Putative Class 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

UNOPPOSED MOTION FOR PRELIMINARY APPROVAL 

I. INTRODUCTION 

 Plaintiffs Ronnel Carter, Juan Estrada, Jerry Green, Burl Malmgren, Bill McDonald, and 

Joel Morales (“Named Plaintiffs” or “Class Representatives”), seek preliminary approval of a 

$16,500,000.00 collective and class action settlement on behalf of approximately 847 current and 

former delivery drivers (“Contract Carriers,” “Drivers,” or “Class Members”) working for XPO 

Last Mile, Inc. (“XPO LM” or “Defendant”) during the Class Period1 to resolve federal and state 

wage and hour claims.  The gravamen of Plaintiffs’ Complaint is that XPO LM misclassified the 

Drivers as “independent contractors,” when in law they were employees entitled to the protections 

of federal and state wage and hour laws.  Plaintiffs allege that Defendant failed to pay them 

minimum and overtime wages, reimburse for business expenses, provide duty-free meal periods, 

premiums for missed meal breaks, provide paid duty-free rest periods, premiums for missed rest 

periods, maintain accurate records, and provide accurate wage statements, made unlawful 

deductions, and that they are due waiting time, PAGA, and other civil penalties.  The settlement 

provides substantial relief to all Class Members.  There will be no submission of claims, 

documentation, or proof required of any Class Member to participate in the settlement. 

 The proposed settlement is the product of arm’s length negotiations by experienced counsel 

with a neutral and well-regarded mediator.  It is fair, reasonable and adequate in light of the risks 

the Plaintiffs and Class Members face in connection with continued litigation over class 

membership, liability, proof of damages, and other defenses asserted by Defendant.  Accordingly, 

Plaintiffs request that the Court (1) conditionally certify the Rule 23 settlement class; (2) grant 

preliminary approval to the proposed Class and Collective Action Settlement; (3) appoint Plaintiffs 

as class representatives of the Class; (4) appoint Plaintiffs’ attorneys as Class Counsel; (5) appoint 

Settlement Services, Inc. (“SSI”) as Settlement Administrator; (6) approve the form, content, and 

                                                 
1  The Class Period is March 12, 2012 through February 21, 2019.  Declaration of Jennifer Keating 
in support of Preliminary Approval (“Keating Decl.”), Exh. 1 - Settlement Agreement and Release 
of Claims (“Settlement Agreement” § I.7). 
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method of distribution of the Notice of Class Settlement; and (7) schedule a hearing regarding final 

approval of the proposed Settlement, Class Counsel’s request for attorneys’ fees and costs, and 

service awards to the Named Plaintiffs.   

II. BACKGROUND 

A. Plaintiffs’ Factual Allegations 

XPO LM contracts with several retailers to arrange for delivery and basic installation 

services of appliances, furniture and other merchandise to residential customers.  Named Plaintiffs 

and putative Class Members performed these delivery services pursuant to standard form contracts 

known as Delivery Service Agreements (“DSA”), which their companies entered into with XPO 

LM or its predecessor 3PD, Inc., and which purported to classify them as independent contractors.  

Pursuant to the terms of the DSA, Named Plaintiffs and putative Class Members were required to 

perform their delivery services in accordance with detailed service requirements set out in the 

agreements entered into between XPO LM and its retail customers and, in some instances, related 

standard operating procedures.  For many of its customers, XPO LM created and assigned delivery 

routes, and monitored delivery performance in real time and through the use of customer surveys. 

XPO LM paid Named Plaintiffs and putative Class Members in accordance with Schedule 

A to the DSA, which set out either a per-stop rate or a flat daily or weekly amount, determined by 

XPO LM based on the retail customer and location, as well as any applicable incentives, 

surcharges or other incidental payments.  XPO LM paid the Named Plaintiffs’ and putative Class 

Members’ businesses on a weekly basis by direct deposit.  A third party settlement company issued 

settlement statements showing the contractual remuneration and deductions for the relevant period.  

Pursuant to the DSA, Named Plaintiffs’ and putative Class Members’ companies bore common 

categories of expenses to perform delivery services for XPO LM, including: vehicle depreciation, 

fuel, tolls, maintenance, and insurance; workers’ compensation and general liability insurance; 

uniforms; payroll administrative costs; and payments to their drivers and helpers.  XPO LM did not 

keep track of hours worked by Named Plaintiffs and putative Class Members and did not pay any 

overtime compensation.  Nor did XPO LM have any policy to provide Named Plaintiffs and 

putative Class Members with meal and rest periods.   
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B. Procedural Background 

On March 11, 2016, Named Plaintiffs filed this action in the United States District Court – 

Northern District of California, asserting various claims under the California Labor Code and the 

federal Fair Labor Standards Act (“FLSA”).  On June 9, 2016, Plaintiffs filed their First Amended 

Complaint adding claims for penalties under the Private Attorneys General Act (“PAGA”).  Dkt. 

No. 33.   

In October 2016, the Court granted Named Plaintiffs’ motion for conditional certification of 

a collective action under the FLSA, facilitating notice to individuals whose companies had entered 

into a DSA and who personally worked as delivery drivers for XPO LM in California.  Dkt. No. 

61.  Notice of conditional certification was issued and approximately 115 individuals opted into the 

collective action. Dkt. No. 139. 

This Action was related to two others (Dkt. No. 83), and the parties involved in all three 

cases stipulated to, and the Court issued, an Order Defining the Respective Classes in the three 

related cases.  Dkt. Nos. 83 and 101.   

Thereafter, the Parties in this Action engaged in extensive written and documentary 

discovery.  In response to Named Plaintiffs’ discovery requests, and after numerous discovery 

disputes, XPO LM ultimately produced hundreds of thousands of documents.  Keating Decl., ¶ 6.  

Named Plaintiffs deposed three XPO LM corporate designees, the senior Vice President 

responsible for operations in California, and seven managers responsible for various markets 

throughout California, with depositions taking place at various locations throughout California and 

in Atlanta, Georgia.  Id.  Named Plaintiffs also attended the deposition of a manager employed by 

one of XPO LM’s retail clients, which was taken in one of the related cases.  Counsel for Named 

Plaintiffs also conducted extensive interviews with approximately 80 individuals who opted into 

the collective action for the purpose of collecting information in support of class certification.  Id. 

XPO LM obtained documentary discovery from the Named Plaintiffs as well as 26 

collective action opt-ins.2  Keating Decl., ¶ 7.  XPO LM deposed the Named Plaintiffs as well as 

                                                 
2  Five of the 26 opt-ins initially served with document requests did not respond and had their 
FLSA claims dismissed with prejudice.  Dkt. No. 165.  XPO LM selected five additional opt-ins, 
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several collective action opt-ins and several contractors who did not personally drive for XPO LM 

and are not part of any putative class.  Id. 

The Parties attended mediation of this Action on October 25, 2018, in San Francisco, and 

on November 13, 2018, in Toronto, before mediator Michael Dickstein, Esq., a nationally 

recognized class action wage and hour mediator.  The case settled in principle late in the evening of 

the second day of mediation, after the mediator issued a mediator’s proposal.  Keating Decl., ¶ 8.  

Prior to the mediation, XPO LM provided Named Plaintiffs with a large volume of damages data 

regarding the work performed by the putative Class Members to allow an expert retained by 

Named Plaintiffs to estimate, inter alia, the hours worked and expenses incurred by putative Class 

Members, for the purpose of building a damages model.  Id.  Had the parties been unable to resolve 

the case on November 13, Named Plaintiffs were preparing to file a motion for class certification 

on December 14, 2018.  Id.; Dkt. No. 170. 

III. PROPOSED SETTLEMENT 

The details of the Settlement are set forth in the Settlement Agreement and Release of 

Claims. (Keating Decl., Ex. 1.)  A summary is set forth below:  

A. Settlement Class Definitions 

This Action includes two classes -- a Collective Action Opt-In Settlement Class for FLSA 

claims, and a Rule 23 Class for all California wage and hour claims.  The Collective Action Opt-In 

Class definition remains unchanged from the Court’s October 2016 order granting conditional 

certification.  (Dkt. No. 61).   

As to the Rule 23 Class, XPO LM agrees, for settlement purposes only, to certification of 

the following class:   

All persons who (a) entered into a Delivery Service Agreement either in his or 
her individual capacity or through a business entity with XPO LM or 3PD, 
and (b) according to XPO LM’s records was a driver who performed delivery 
services pursuant to that Delivery Service Agreement, and (c) performed a 

                                                 
who had not all completed their document production at the time the parties reached a settlement in 
the case.  Keating Decl., ¶ 7.  Those who had their FLSA claims dismissed with prejudice will not 
be eligible to share in the distribution to the collective action opt-ins, but will be eligible to share in 
the distribution to the Rule 23 settlement class. 
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portion of those delivery services within the state of California at any time 
during the Class Period [March 12, 2012 through February 21, 2019]. 

The proposed Rule 23 Class definition is different from the definition in the operative 

complaint in the following respects: 1) it finalizes the Class Period end date, and 2) further 

identifies which drivers are covered by this Action.  The amended proposed settlement class sets 

the end date at February 21, 2019, rather than through trial.  Settlement Agreement § I.7.  The 

definition also specifies that individuals who entered into Delivery Service Agreements with XPO 

LM predecessor 3PD may be part of the class and that only drivers identified by XPO LM’s 

records as performing delivery services will be covered by this Settlement Agreement.  This is 

appropriate to ensure ascertainability of the class.  Based on XPO LM’s records, there are 

approximately 847 individuals within the Rule 23 Class.  Settlement Agreement § III.2.  

B. Plan of Allocation 

The Settlement requires XPO LM to create a non-reversionary $16,500,000 gross 

Settlement Fund.  In addition, XPO LM will separately pay for the “employer’s share” of 

employment taxes.  Settlement Agreement § III.1.  The Settlement Fund will be allocated to pay 

the (a) Rule 23 Class individual settlement amounts, (b) Collective Action Opt-In Class settlement 

amounts to resolve FLSA claims, (c) Class Counsel fees and expenses, (d) Class Representative 

service awards, (e) PAGA payment, (f) Settlement Administrator Fees and Costs; and (g) the Cy 

Pres3 Award, if any.    

1. Net Settlement Fund  

 The Net Settlement Fund is estimated to be approximately $12,054,500.00, to be allocated 

as follows:  1) distribution for funds allocated to resolving the FLSA claims asserted by the 

Collective Action Opt-In Class; and 2) distribution for funds allocated to all Class Members to 

                                                 
3  The Parties propose Legal Aid at Work, a non-profit organization providing free legal 
employment services to low wage workers, as the cy pres recipient.  Legal Aid at Work is related 
to the subject matter of the lawsuit and the class members because its Wage Protection program 
helps low-wage workers, with similar if not identical claims of violations including minimum 
wage, overtime, meal and rest period, unlawful deductions, and unreimbursed business expenses.  
Leonard Carder has co-counseled with Legal Aid at Work on two wage and hour cases in recent 
years.  One of the partners at Leonard Carder is on the Legal Aid at Work Board of Directors and 
several Leonard Carder attorneys volunteer at workers’ rights clinics operated by Legal Aid at 
Work.  Keating Decl., ¶ 13.   
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resolve the California state law claims.  The former will include a $150,000 allocation to the 

Collective Action Opt-In Class in consideration of the release of their FLSA claims.  Each 

Collective Action Opt-In will receive a pro-rata share based on the number of Contract Days -- 

each day that the Carrier is identified as having provided delivery services for XPO LM in 

California pursuant to his or her Delivery Service Agreement during the Class Period -- worked 

relative to the total number of Contract Days worked by all Collective Action Opt-Ins during the 

Class Period per XPO LM’s records.   

 The remainder of the Net Settlement Fund, approximately $11,904,500.00, will be 

distributed to all Rule 23 Class Members who do not opt out.  The distribution will be based on the 

same pro-rata formula comparing each Class Member’s Contract Days worked to the total number 

of Contract Days for all Settlement Class Members per XPO LM’s records.4  Class Members are 

not required to submit a claim form to participate in the distribution of the Settlement.  

2. Attorneys’ Fees and Costs 

The Settlement Agreement permits Plaintiffs’ counsel to submit an application for an award 

of attorneys’ fees and costs in an amount up to 30% of the $16,500,000 gross Settlement Fund.  

Settlement Agreement § III.6.  However, at the final approval hearing, Plaintiffs’ counsel will 

move the Court for an award of attorneys’ fees and costs in the amount of $4,125,000, which 

represents 25% of the gross Settlement Fund, the presumptively reasonable “benchmark” for 

awarding fees in the Ninth Circuit.  In re Bluetooth Headset Products Liability Litigation, 654 F.3d 

935, 942 (9th Cir. 2011).5   

 

                                                 
4  Collective Action Opt-Ins, by definition, are also members of the Rule 23 Class, and will receive 
a pro rata share from both distributions. 
5  As of February 28, 2019, Plaintiffs’ counsel’s lodestar amount is approximately $2,599,442.07.  
As of that date, Counsel has billed a total of 3,889.4 attorney hours at conservative market hourly 
rates from $440 to $860 and 829.9 paralegal/law clerk hours at $225 per hour, and incurred costs in 
the amount of $125,565.57.  Keating Decl., ¶ 14.  Thus the requested fees of $4,125,000, which 
includes costs, represents approximately 158.7% of counsel’s lodestar, i.e., a multiplier of 1.587.  
Counsel will provide evidence and support for the requested fees and costs with their application 
for fees and costs.  Counsel will file their application with the Court within 20 days after 
preliminary approval is granted, to ensure that Class Members have sufficient time to review the 
fee request and have ample time to consider the request prior to the deadline for objecting. 
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3. Class Representative Service Awards  

The Settlement provides that Named Plaintiffs may petition the Court for service awards of 

up to $20,000 each, representing $120,000 in the aggregate. This is in addition to any distribution 

to which they may otherwise be entitled to as Settlement Class Members.  These amounts are to 

compensate Named Plaintiffs for 1) the significant time and effort Plaintiffs have spent on behalf 

of the Settlement Class in this Action, including assisting in the investigation, participating in 

extensive discovery, and consulting with counsel regarding all aspects of the litigation and 

settlement, and 2) the releases they are providing pursuant to the Settlement Agreement, which are 

broader than those of other Class Members.  Settlement Agreement §§ III.3, IV.3. 

At the final approval hearing, Plaintiffs’ counsel will move the Court for service awards 

totaling $102,500. 6  Counsel will provide evidence and support for the requested service awards at 

the time they submit their fee application. 

4. Proposed Settlement Administrator and Fees for Administration of Settlement 

Subject to Court approval, the parties propose SSI to serve as the Settlement Administrator.  

The Parties contacted SSI, Simpluris and KCC to obtain settlement proposals from each.  SSI 

provided the lowest bid.  Keating Decl., ¶ 12.  SSI also acted as the administrator of the FLSA 

collective action notice procedure in this case after conditional certification was granted in October 

2016.  Id. 

SSI will be paid from the gross Settlement Fund.  The estimated fees and costs to effectuate 

the administration of the settlement are not to exceed $50,000.  These costs are reasonable, as they 

represent no more than 0.3% of the settlement.  If the fees charged by the Settlement Administrator 

are less than $50,000, the amount will be returned to the Settlement Fund for distribution to the 

Settlement Class.  Settlement Agreement § III.8.   

 

                                                 
6  Plaintiffs’ counsel intends to petition the Court for a lower service award, in the amount of 
$2,500, for Plaintiff Juan Estrada who passed away early in the litigation, and $20,000 for each of 
the remaining five Named Plaintiffs, who participated more extensively in the litigation.  Any 
reduced service award funds will be reallocated to the Net Settlement Fund for distribution to the 
Class.   
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5. LWDA Payment 

The parties have agreed to pay the LWDA $18,000 (75% of a $24,000 PAGA penalty 

allocation) pursuant to Cal. Labor Code §2699(i).  Defendant will provide a copy of the Agreement 

to the LWDA at the time the Agreement is submitted to the Court for approval per Cal. Labor Code 

§2699(l)(2).  Settlement Agreement § III.7.   

C. Notice Procedure 

Within 14 days after preliminary approval is granted, Defendant will provide the Settlement 

Administrator with the Settlement Class Members’ contact information, including last known 

addresses, telephone and email.  The Settlement Administrator will send the Notice to Collective 

Action Opt-Ins and Class Members via first-class mail and email within 21 days of the Preliminary 

Approval date.  Settlement Agreement § V.4.  For undeliverable Class Notices, the Settlement 

Administrator will attempt to locate the Class Members’ updated addresses through people-finder 

software, or equivalent program, and skip-trace searches. 

The Notice will include: 1) contact information for class counsel; 2) the website address 

with links to case documents; 3) instructions on how to access the case docket via PACER or in 

person; 4) the date of the final approval hearing; 5) instructions on how to opt-out and associated 

deadlines; and 6) the deadline for submission of any objections.  Settlement Agreement, Exhibit A. 

IV. ARGUMENT 

Federal Rule of Civil Procedure 23 requires Court approval for the proposed settlement, 

voluntary dismissal or compromise of a certified class or a class proposed to be certified for 

purposes of settlement.  Fed. R. Civ. P. Rule 23(e).  The Court’s “role in evaluating a proposed 

settlement is ‘limited to the extent necessary to reach a reasoned judgment that the agreement is not 

the product of fraud or overreaching by, or collusion between, the negotiating parties, and that the 

settlement, taken as a whole is fair, reasonable and adequate to all concerned.”  Boyd v. Avanquest 

N. Am., Inc., No. 12-cv-04391-WHO, 2015 WL 4396137 *2 (N.D. Cal. July 17, 2015).  

A. Conditional Certification of the Rule 23 Class is Appropriate   

In order to review the sufficiency of the settlement, the Court must first determine that the 

proposed class satisfies the criteria set out in Federal Rules of Civil Procedure Rule 23(a), 
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specifically that: (1) the class is so numerous that joinder would be impracticable; (2) there are 

questions of law or fact common to the class; (3) the named plaintiffs’ claims are typical of the 

claims of the proposed class; and (4) the named plaintiffs and their counsel will adequately and 

fairly represented the interests of the class.  See Manual for Complex Litigation §21.632 (4th ed. 

2004); Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019-20 (9th Cir. 1998).  Additionally, the action 

must be maintainable under Fed. R. Civ. P. 23(b) (1), (2), or (3). Hanlon v. Chrysler Corp., 150 

F.3d at 1022.  Based on these standards, as further discussed below, the Court should certify the 

proposed Class for settlement purposes.  

1. The Settlement Class Satisfies the Requirements of Rule 23(a) 

The proposed Settlement Class satisfies all the requirements of Rule 23 (a).   

First, the Settlement Class is sufficiently numerous that it makes joinder impracticable.  

Fed. R. Civ. P. 23(a)(1).  Courts have generally found a class of at least 40 members meets the 

numerosity requirement.  See, e.g., EEOC v. Kovacevich “5” Farms, No. CV-F-06-165 

OWW/TAG, 2007 WL 1174444, at *21 (E.D. Cal. Apr. 19, 2007).  Here, the proposed Class has 

approximately 847 drivers, and easily meets this standard.     

Second, commonality is satisfied because there “are questions of law and fact common” to 

the proposed Class.  See Mazza v. Am. Honda Motor Co., Inc., 666 F.3d 581, 589 (9th Cir. 2012) 

(“Commonality only requires a single significant question of law or fact.”); Smith v. Cardinal 

Logistics, No. 07-2104 SC, 2008 WL 4156364 (N.D. Cal. Sept. 5, 2008) (common issues 

predominate on questions of whether delivery drivers misclassified as independent contractors).  

Here, there are several common liability issues, namely, whether: (1) class members have been 

misclassified as independent contractors; (2) class members are entitled to the protections of 

various protections of the California Labor Code; (3) XPO LM has violated its legal obligations 

under various provisions of the California Labor Code; and (4) XPO LM’s actions constitute 

violations of the California Unfair Competition Act. 

Third, the typicality requirement of Rule 23 (a)(3) is satisfied because Named Plaintiffs’ 

claims are typical of the claims asserted on behalf of the Class.  Typicality is established if 

representative claims are “reasonably co-extensive with those of absent class members; they need 
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not be substantially identical.”  Hanlon, 150 F.3d at 1020.  Named Plaintiffs’ claims arise out of 

the same factual and legal circumstances as the claims of other Class Members: like all Class 

Members, Named Plaintiffs were misclassified as independent contractors, have been underpaid 

according to the California minimum wage and overtime laws, failed to receive compliant off-duty 

meal and rest periods, were not reimbursed for business expenses, did not receive accurate wage 

statements, and incurred unlawful deductions.  In addition, Class Members no longer providing 

services to XPO LM, like Named Plaintiffs, are entitled to waiting time penalties and other civil 

and PAGA penalties.   

Fourth, Plaintiffs have fairly and adequately protected the interests of the class and will 

continue to do so.  Fed. R. Civ. P. 23(a)(4).  The adequacy requirement is met where the named 

plaintiffs and their counsel do not have conflicts of interest with other class members, and the 

named plaintiffs and their counsel will vigorously prosecute the interests of the class.  Hanlon, 150 

F.3d at 1020; Soc. Sers. Union, Local 535 v. County of Santa Clara, 609 F.2d 944, 946-47 (9th Cir. 

1979).  Here, Named Plaintiffs share an interest to prosecute the claims on behalf of themselves 

and the Class, have vigorously prosecuted the claims, and have no conflicts of interest with Class 

Members.   

In addition, Named Plaintiffs are represented by experienced counsel.  In appointing class 

counsel, the court must consider: (i) the work counsel has done in identifying or investigating 

potential claims in the action; (ii) counsel’s experience in handling class actions, other complex 

litigation and the type of claims asserted in the action; (iii) counsel’s knowledge of the applicable 

law; and (4) the resources that counsel will commit to its representation.  Fed. R. Civ. P. 23(g).   

Plaintiffs’ counsel have actively identified, investigated and prosecuted the claims that are 

the subject of this Settlement; they have decades of extensive experience in class action litigation, 

including wage-and-hour claims of the type asserted here, have been appointed class counsel in 

numerous other cases; and have demonstrated that they have the ability and resources to vigorously 

pursue the claims asserted in this litigation.  Keating Decl., ¶¶ 2-8.   For these reasons, Plaintiffs’ 

counsel and the Named Plaintiffs meet the adequacy requirement of Rule 23 (a)(4), and Plaintiffs’ 

counsel should be appointed as Class Counsel pursuant to Rule 23(g). 
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2. The Settlement Class Meets the Requirements of Rule 23 (b)(3)  

 The Settlement Class satisfies the requirements of Rule 23 (b)(3), because common 

questions “predominate over any questions affecting only individual members,” and class 

resolution is “superior to other available methods for the fair and efficient adjudication of the 

controversy.” 

 First, the Settlement Class satisfies the predominance requirement, which examines whether 

the proposed class is “sufficiently cohesive to warrant adjudication by representation.”  Hanlon, 

150 F.3d at 1022.  “When common questions present a significant aspect of the case and they can 

be resolved for all members of the class in a single adjudication, there is clear justification for 

handling the dispute on a representative rather than on an individual basis.”  Id.  Here, as discussed 

above, common issues predominate because Plaintiffs’ claims turn on a common liability issue 

suited to class-wide adjudication. 

 Second, Rule 23 (b)(3) is satisfied because resolution of the issues in this case on a class-

wide basis is “superior to other available methods for the fair and efficient adjudication of the 

controversy.”  Id. at 1023.  The alternative to a single class action -- numerous individual actions -- 

would be inefficient and unfair.  See, e.g., Custom Led, LLC v. eBay, Inc., No. 12-CV-00350-JST, 

2013 WL 4552789, at *5 (N.D. Cal. Aug. 27, 2013) (superiority established because a “class action 

would achieve the resolution of the putative class members’ claims at a lower cost and would 

reduce the likelihood of inconsistent determinations”); Hanlon, 150 F.3d at 1023 (“many claims 

[that] could not be successfully asserted individually. . . would not only unnecessarily burden the 

judiciary, but would prove uneconomic for potential plaintiffs.”).  

B. Preliminary Approval is Appropriate Because the Settlement is Fair, Reasonable and 
Adequate 

 Once the Settlement Class has been conditionally certified the Court can determine whether 

the proposed class action settlement warrants preliminary approval by determining the fairness, 

reasonableness and adequacy of the settlement terms, and, if so, direct that notice be sent to 

proposed class members, reserving closer scrutiny for the final approval hearing.  See Harris v. 

Vector Mktg. Corp., No. C-08-5198 EMC, 2011 WL 1627973, at *7 (N.D. Cal. Apr. 29, 2011).  
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 Courts should grant preliminary approval of a settlement if it “appears to be the product of 

serious, informed, non-collusive negotiations, has no obvious deficiencies, does not improperly 

grant preferential treatment to class representatives or segments of the class, and falls within the 

range of possible approval.”  See In re Tableware Antitrust Litig., 484 F.Supp.2d 1078, 1079 (N.D. 

Cal. 2007).  Courts should also apply their discretion in light of the judicial policy favoring 

settlement of complex class action litigation.  See, e.g., Officers for Justice v. Civil Serv. Comm’n 

of City & Cty. of San Francisco, 688 F.2d 615, 625 (9th Cir. 1982) (“[I]t must not be overlooked 

that voluntary conciliation and settlement are the preferred means of dispute resolution.  This is 

especially true in complex class action litigation . . . .”).  As discussed below, application of the 

relevant factors to this case supports preliminary approval. 

1. Settlement is the Product of Informed, Non-Collusive Negotiation 

Adequate discovery and the use of an experienced mediator tend to support the conclusion 

that settlement negotiations were informed and non-collusive.  See Villegas v. J.P. Morgan Chase 

& Co., No. CV 09-00261 SBA (EMC), 2012 WL 5878390, at *6 (N.D. Cal. Nov. 21, 2012); 

Satchell v. Fed. Express Corp., No. C03-2659 SI, 2007 WL 1114010, at *4 (N.D. Cal. Apr. 13, 

2007). 

 This Settlement Agreement was the result of thorough negotiations by experienced counsel 

familiar with the applicable law, class action litigation, and the facts of this case.  The parties 

engaged in extensive written and documentary discovery, and took more than twenty depositions.  

Keating Decl., ¶¶ 6-7.  Plaintiffs’ counsel also interviewed approximately 80 Collective Action 

Opt-Ins.  Keating Decl., ¶ 6. 

 The settlement was reached only after a mediator’s proposal was issued at the conclusion of 

two days of mediation.  Keating Decl., ¶ 8.  Prior to the mediation, XPO LM provided a large 

volume of damages data and Plaintiffs’ counsel retained an expert to review and analyze the data 

and estimate potential damages incurred by the Settlement Class.  Id. 

2. The Settlement Falls Within the Range of Possible Approval 

 In deciding whether the proposed settlement is adequate and falls within the range of 

possible approval, “courts primarily consider plaintiffs’ expected recovery balanced against the 
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value of the settlement offer,” taking into account the risks of continuing litigation.  See In re 

Tableware Antitrust Litig., 484 F.Supp.2d at 1080.  Courts should recognize that “the agreement 

reached normally embodies compromise; in exchange for the saving of cost and elimination of risk, 

the Parties each gave up something they might have won had they proceeded with litigation.”  

Officers for Justice, 688 F.2d at 624 (internal quotations and citation omitted).  Here, the 

Settlement is fair, adequate, and well within the range of possible approval. 

a. The Relative Strength of Plaintiffs’ Case and the Risk of Further Litigation 
Support Preliminary Approval  

 While Named Plaintiffs believe they have strong claims for liability, and that they would 

prevail on many if not all of their claims, Defendant has several legal and factual grounds to 

challenge certification, the merits, and damages in this action.  The compromise is based on the 

degree of risk, expense, complexity, and certainty of delay involved in further litigation. 

 Here, although the Parties have already engaged in significant discovery, substantial 

additional litigation would still be necessary to bring this case to a final resolution, including 

requiring Named Plaintiffs to obtain class certification, establish class-wide liability, and prove up 

various complex issues regarding damages.  Such efforts would likely take several years, and 

necessitate expert witness testimony, as well as other costs, risks and potential delays.  Appellate 

risks could further delay and jeopardize recovery.  By contrast, the Settlement ensures timely relief 

and substantial recovery of the wages and expenses that Named Plaintiffs contend are owed to the 

Settlement Class.    

 Class Certification:  XPO LM opposed Plaintiffs’ motion to conditionally certify the 

collective action.  (Dkt. No. 57).  Similarly, it would oppose a motion by Plaintiffs’ to certify the 

Rule 23 class.  In its earlier opposition, XPO LM argued that individual issues would predominate 

should this case proceed to trial.  Specifically, Defendants would assert that class certification is 

not appropriate because employment status can only be determined through an individualized fact-

intensive inquiry.  It argued that the class lacked commonality for many reasons, including: (1) 

how the work is performed varied by market; (2) the applicability of the dispatch and delivery rules 

were not uniform; (3) the DSA’s varied; (4) the amounts paid to putative Class Members varied, 
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and some negotiated over their pay; (5) some putative Class Members were able to refuse 

deliveries without consequence; and (6) some putative Class Members provided delivery services 

to multiple companies while others worked exclusively for XPO LM.  It would make these 

arguments, among others, to support its opposition to class certification, and Plaintiffs would have 

a higher burden than they faced at the conditional certification stage. 

 While Named Plaintiffs disagree with Defendant’s position and believe that the claims 

would have been successfully tried on a class-wide basis through representative testimony from 

Class Members, XPO LM managers’ and employees’ testimony, statistical sampling and expert 

testimony, and company documents, they recognize that such procedures raise difficult 

management and proof issues.  Accordingly, there is a risk that the Court may have denied class 

certification or, if it initially certified the class, later decertified it if the trial procedures became 

unmanageable. 

 Arbitration:  In support of its opposition to Named Plaintiffs’ motion for conditional 

certification, XPO LM relied in part on the fact that different versions of the DSA contained 

different arbitration provisions, which could give rise to different arguments over the substantive 

unconscionability over the various versions.  Dkt. No. 57 at p. 18.  XPO LM has not moved to 

compel arbitration, and Named Plaintiffs would argue that it has waived the right to do so.  

However, there remains a risk that the claims of some if not all of the putative Class Members 

could be forced into individual arbitration. 

 Employment Status:  XPO LM disputes that it had an employment relationship with the 

putative Class Members.  Its position is that it properly entered into non-exclusive delivery service 

agreements with the Named Plaintiffs’ and putative Class Members’ delivery businesses, and as a 

result, the Named Plaintiffs and putative Class Members were independent contractors because it 

asserts, for example, that they (and their businesses) could (1) contract with other delivery 

companies; (2) reject proposed assignments; (3) negotiate the terms and rates of the DSAs or 

particular deliveries; and (4) hire their own employees or contract with other independent 

contractors to complete deliveries accepted from XPO LM.   
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 While Named Plaintiffs believe they would be able to prove employment status for claims 

arising from California wage orders under Dynamex Operations West, Inc. v. Superior Court, 4 

Cal.5th 903 (2018), and remaining Labor Code claims for reimbursement of employment expenses 

and waiting penalties under the “right to control” Borello test, S.G. Borello & Sons, Inc. v. 

Department of Industrial Relations, 48 Cal. 3d 341 (1989), they recognize there is a risk that the 

Court may find that Named Plaintiffs and putative Class Members were correctly classified, in 

which case their claims would fail entirely.  

 Liability on Wage and Hour Claims:  Named Plaintiffs also recognize that there is a risk on 

the merits of their claims, as there would likely be disputes over several legal and factual issues.  

For instance, XPO LM contends that Named Plaintiffs are not covered by state and federal 

overtime provisions pursuant to the Motor Carrier Act (“MCA”) exemption, and that some or all of 

the statute and wage order provisions upon which Plaintiffs’ claims are based are preempted by the 

Federal Aviation Administration Authorization Act, 49 U.S.C. §§14501, et seq. 

 Damage Issues:  Even if Named Plaintiffs are able to establish liability, there are a number 

of issues that could impact their ability to establish damages on a class-wide basis.  For instance, 

XPO LM could argue that Named Plaintiffs and putative Class Members are not entitled to 

reimbursement for expenses under Section 2802 of the California Labor Code – which represents 

approximately 46% of Plaintiffs’ counsel’s maximum total estimated damages – because those 

expenses were built into the rates XPO LM paid for their delivery services.  If Named Plaintiffs 

and putative Class Members are entitled to reimbursement for their business expenses, they would 

be required to prove up those expenses, which would present a number of issues.  Named Plaintiffs 

also have a minimum wage claim valued at approximately $5,000,000 based on time spent at the 

warehouse before and after their shifts that is not recorded.  Establishing the value of this claim on 

a class-wide basis at numerous worksites throughout California would present issues of proof as 

well.  Thus, there is a risk that any damage award obtained for the putative Class Members would 

only be a fraction of the potential exposure calculated by counsel. 
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b. The Benefit Conferred by the Settlement Balances in Favor of Approval   

 “[I]t is well-settled law that a cash settlement amounting to only a fraction of the potential 

recovery does not per se render the settlement inadequate or unfair.  Rather, the fairness and the 

adequacy of the settlement should be assessed relative to risks of pursuing the litigation to 

judgment.”  Villegas, 2012 WL 5878390, at *6 (internal quotations and citations omitted). 

 The Settlement will result in payment of a fair, reasonable and adequate award to class 

members, particularly in light of the litigation risks.  The Settlement affords relief to Class 

Members who likely would never have filed individual claims.  The $16,500,000 settlement 

amount represents approximately 20% of Plaintiffs’ counsel’s best estimate of the maximum 

verdict value of the Class’ potential recovery of all wages, expenses, interest and penalties, 

assuming all factual and legal disputes would be resolved in Plaintiffs’ favor and they would obtain 

the full value of their claimed damages.  Keating Decl., ¶ 9.  The settlement will result in a 

payment of approximately $70 for each day worked by the Settlement Class Members, with an 

additional $2.50 per day to the Collective Action Opt-Ins.  Estimated payments to the Settlement 

Class Members range from $70 to over $138,700, and average $14,222.82.  The additional 

payments to Collective Action Opt-Ins range from $2.50 to over $4,600, and average $1,530.61.  

Keating Decl., ¶ 10. 

3. Extent of Discovery Completed Supports Preliminary Approval 

Plaintiffs’ counsel conducted extensive investigation and discovery.  The parties exchanged 

extensive written and documentary discovery, and conducted more than twenty depositions, while 

Plaintiffs’ counsel also interviewed approximately 80 Collective Action Opt-Ins and engaged an 

expert to review and analyze voluminous damages data.  Keating Decl., ¶¶ 6-8.  The factual 

investigation, discovery and litigation conducted in this matter, enabled Plaintiffs’ counsel to have 

a sound understanding of the merits of their positions and to evaluate the worth of the claims of the 

Settlement Class.  Based on the evidence and counsel’s experience, Named Plaintiffs and their 

counsel were able to make an informed determination that the Settlement Agreement is in the best 

interests of the Settlement Class.  Keating Decl., ¶ 11.    
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4. Experience and View of Counsel Support Preliminary Approval 

“Parties represented by competent counsel are better position than courts to produce a 

settlement that fairly reflects each party’s expected outcome in litigation.”  Larsen v. Trader Joe’s 

Co., No. 11-cv-05188-WHO, 2014 WL 3404531, at *5 (N.D. Cal. July 11, 2014).  In determining 

whether proposed settlements are fair, reasonable, and adequate, courts are entitled to give 

consideration to the opinions of competent counsel familiar with the case.  Id.  Here, Named 

Plaintiffs and the Settlement Class are represented by competent and experienced counsel, with 

decades of experience with wage and hour class actions, including cases in the delivery service 

industry.  Keating Decl., ¶¶ 2-4.  Counsel recommends the proposed settlement as fair, adequate 

and reasonable to the class members and in their best interests.  Keating Decl., ¶ 11.   Defendant 

does not oppose the motion.   

5. The Scope of the Release Provision in the Settlement Agreement is Appropriate 

In return for the settlement award, Named Plaintiffs and Settlement Class Members will 

release claims in this Action.  The releases are separated into three groups -- releases for claims by 

Settlement Class Members, releases by Collective Action Opt-Ins, and releases by Class 

Representatives.  Settlement Agreement § IV(1)-(3). 

The releases for the Settlement Class Members are limited to claims that were asserted in 

the operative complaint, or if not asserted which could have been asserted.  Such language is 

standard and is limited by language tying the release to the facts alleged in the operative complaint 

and related to, or arising from, the employment classification of the Settlement Class.  Collective 

Action Opt-Ins will additionally release claims against XPO LM under the FLSA.  Class 

Representatives will provide a general release.   

6. Timeline 
Within 14 days after Preliminary Approval Defendant to provide Settlement Administrator 

and Class Counsel with Class Member 
information.   

Within 20 days after Preliminary Approval Plaintiffs’ Counsel to file and serve application 
for attorneys’ fees and costs and service 
awards for the Named Plaintiffs 

Within 21 days after Preliminary Approval Settlement Administrator to send Class Notice 
to Class Members by U.S. first class mail and 
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email.   
No later than 45 days after mailing of Class 
Notice 

Class Members wishing to be excluded from 
the Settlement must send (by post-mark or fax) 
an Opt-Out request to the Settlement 
Administrator.  

No later than 45 days after mailing of Class 
Notice 

Class Members wishing to object to the 
Settlement must file a written objection with 
the Court and serve copies on Class Counsel.    

TBD Final Approval Hearing 
10 days after order approving Settlement 
becomes final. 

XPO LM will deposit $16,500,000.00, plus an 
additional amount sufficient to pay the 
employer’s share of employment and payroll 
taxes due, into an escrow account.  

Within 7 days after deposit of Settlement Fund Settlement Administrator to issue payment to: 
- LWDA; and 
- Class Counsel for fees and expenses. 

No later than 10 days after deposit of 
Settlement Fund  

Settlement Administrator to: 
- mail first round of checks to Class 

Members; and 
- issue service award payments to Class 

Representatives. 
90 days after first check distribution Expiration of first round of settlement checks.  

Settlement Administrator to distribute and pay 
second round of payments to Class Members 
who cashed first round of checks. 

180 days after second check distribution The amount of uncashed second round checks 
or remaining funds will be distributed to the cy 
pres recipient.   
 

7. Class Action Fairness Act (CAFA) 

Defendant will issue notice of this Settlement as required by the Class Action Fairness Act 

under 28 U.S.C. §1715 no later than 10 days after this proposed Settlement is filed with this Court.  

Keating Decl., ¶ 16.  Defendant’s CAFA notice will comply with the requirements of 28 U.S.C. 

§1715(b).   

8. Other Agreements Made in Connection with the Proposed Settlement Agreement 

No other agreements were made in connection with the proposed settlement agreement.   

9. Lead Counsels’ Past Distributions 

Lead counsel is experienced in litigating similar claims and issues, including a case against 

XPO LM predecessor 3PD.  In that case, Counsel litigated individual claims on behalf of seven 
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contract carriers, together with a representative claim for civil penalties and underpaid wages 

pursuant to the California Private Attorney General Act (“PAGA”) set forth in California Labor 

Code §2698 et seq., which resulted in confidential settlement payments to each of the individuals 

and $1,000,000 in PAGA penalties on behalf of 211 similarly situated aggrieved employees.  

Keating Decl., ¶ 15.  

10. The Proposed Class Notice is the Best Notice Practicable  

Under Rule 23(e), “[t]he court must direct notice in a reasonable manner to all class members 

who would be bound by the proposal.” Fed.R.Civ.P. 23(e)(1)(B)(2). The notice provided to 

members of a class certified under Rule 23(b)(3) must be “the best notice that is practicable.”  

Fed.R.Civ.P. 23(c)(2)(B).  The notice itself must be clear, concise and state: 

(i) The nature of the action; (ii) the definition of the class certified; (iii) the class claims, 

issues, or defenses; (iv) that a class member may enter an appearance through an attorney if 

the member so desires; (v) that the court will exclude from the class any member who 

requests exclusion; (vi) the time and manner for requesting exclusion and (vii) the binding 

effect of a class judgment on members under Rule 23(c)(3).   

Fed. R. Civ. P. 23(c)(2)(B). 

The proposed Notice and notice plan satisfy the requirements of Rule 23(c).  In addition to 

including all the categories contemplated in Fed. R. Civ. P. 23(c)(2)(B), the notice contains (1) 

contact information for class counsel; (2) the settlement class website containing important 

documents pertaining to this case; (3) instruction on how to access the case docket; and (4) provides 

the details for the final approval hearing.  Settlement Agreement, Exhibit A. 

The proposed Notice procedure provides Class Members with the best notice possible.  The 

parties have agreed, subject to Court approval, that within 21 days after an order granting 

preliminary approval the Settlement Administrator will mail notice via first class mail and email to 

the last-known addresses of the class members as provided by Defendant. The Settlement 

Administrator will use people-finder software, or equivalent, and skip-trace searches to attempt to 

locate addresses for undeliverable mail.  In addition, the Settlement Administrator may call 

Settlement Class Members to attempt to obtain updated addresses, if and as necessary.  Settlement 
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Agreement § V.4.  This method meets the requirements of due process.  Ohayon v. Hertz Corp., No. 

5:11-cv-01662 EJD, 2012 WL 4936058, at *5-6 (N.D. Cal. Oct. 16, 2012) (Reasonable diligence to 

obtain addresses for returned mailings met the Rule 23 notice standards).   

V. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court: (1) conditionally 

certify for settlement purposes the Settlement Class; (2) grant preliminary approval of the proposed 

Settlement; (3) appoint Leonard Carder, LLP as Settlement Class Counsel, (4) appoint Named 

Plaintiffs as Class Representatives; (5) appoint SSI as Settlement Administrator; (6) approve the 

content and method of distribution of the Notice of Class Settlement; and (7) and schedule a 

hearing regarding final approval of the proposed Settlement, Class Counsels’ request for attorneys’ 

fees and costs, and service awards to the Named Plaintiffs. 

Dated:  April 18, 2019 LEONARD CARDER, LLP 

 
 By:   /s/ Jennifer Keating  

Jennifer Keating, Esq. 
      Attorneys for Plaintiffs and the Putative Class 
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I, Jennifer Keating, declare as follows: 

1. I make this statement based on my own personal knowledge. I am a partner at the 

law firm of Leonard Carder, LLP (“Leonard Carder”), attorneys of record for Plaintiffs in this case.  

I am licensed to practice before this Court and the courts in this state. I am competent to testify to 

the facts in this declaration and would and could testify to them if called upon to do so. I make this 

declaration in support of Plaintiffs’ Unopposed Motion for Preliminary Approval of Class Action 

Settlement and Conditional Class Certification. 

2. Leonard Carder was founded roughly eighty years ago and specializes in labor and 

employment law.  The firm – which now includes approximately twenty-five attorneys – represents 

clients throughout the state of California, including labor unions and associated trust funds and 

employees in employment law class actions and other representative cases as well as single and 

multi-plaintiff cases.  Over the last 25 years, representative cases in which the firm has served as 

lead class counsel include – but are not limited to – Alexander v. FedEx Ground Package Systems, 

Inc., U.S. District Court Northern District of California, Case No. 05-cv-38 EMC (challenging 

independent contractor misclassification); In re FedEx Ground Package Systems Employment 

Practices Litigation, U.S. District Court Northern District of Indiana, Case No. 05-MDL-1700 

(MDL nationwide class action challenging independent contractor misclassification); Estrada v. 

FedEx Ground Package Systems, Inc., Los Angeles Superior Court Case No. BC210130 (resulting 

in $27 million class judgment paid to 207 California class members misclassified as independent 

contractors); Vickery v. Cinema Seven Inc. dba the Mitchell Brothers O’Farrell Theatre, San 

Francisco Superior Court Case No. 959610 (expense reimbursement, minimum wage and overtime 

class action challenging independent contractor misclassification); LaBrie v. UPS Supply Chain 

Solutions, U.S. District Court Northern District of California, Case No. 08-cv-3182 PJH (California 

statewide class action/nationwide FLSA collective action challenging independent contractor 

misclassification); Roberts v. Best Buy, Contra Costa County Superior Court, Case No. C-02-1642 

(California manager misclassification overtime class action); Gilmer v. AC Transit, U.S. District 

Court Northern District of California, Case No. 08-cv-05186 (FLSA collective action). 
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3. Prior to December 31, 2018, Beth Ross was the lead attorney representing Named 

Plaintiffs in this case.  Ms. Ross has substantial experience in complex class actions, including in 

Alexander v. FedEx Ground Package Systems, Inc., In re FedEx Ground Package Systems 

Employment Practices Litigation, Estrada v. FedEx Ground Package Systems, Inc., and Vickery v. 

Cinema Seven Inc., referenced supra at paragraph 2.  Ms. Ross retired from Leonard Carder on 

December 31, 2018 after more than 25 years with the firm.  Prior to her retirement, Ms. Ross 

personally participated in all aspects of this litigation, including the mediation that led to the 

Settlement. 

4. Since Ms. Ross’s retirement, I have taken over as lead attorney on this case.  I have 

more than ten years’ experience litigating wage and hour cases, including LaBrie v. UPS Supply 

Chain Solutions referenced supra at paragraph 2; Aguilar v. Carey Limousine LA, Inc., JAMS Ref. 

No. 1100059356 (Hon. Ronald Sabraw (Ret.)) (compelled arbitration of 16 misclassified 

independent contractors’ claims under Labor Code § 2802, resulting in an award of over $2 

million); and Ardon v. 3PD, Inc., U.S. District Court Central District of California, Case No. ED CV 

13-01758-ODW (DTBx) (individual Labor Code claims and representative PAGA claim against 

Defendant’s predecessor, discussed in more detail infra at paragraph 15. 

5. I have personally participated in all aspects of this litigation, including the initial 

investigation, preparing the complaint, conditional certification of the FLSA claim, discovery, 

preparing for class certification, preparing the mediation materials (including the damages analysis), 

attending the mediation and concluding the Settlement Agreement, a true and correct copy of which 

is attached as Exhibit 1 hereto.  The parties are in the process of collecting signatures. 

6. The parties have engaged in extensive written and documentary discovery in this 

matter.  In response to Named Plaintiffs’ discovery requests, and after numerous discovery disputes, 

XPO LM ultimately produced hundreds of thousands of documents.  Named Plaintiffs deposed three 

XPO LM corporate designees, the Senior Vice President responsible for operations in California, 

and seven managers responsible for various markets throughout California, with depositions taking 

place at various locations throughout California and in Atlanta, Georgia.  Named Plaintiffs also 

attended the deposition of a manager employed by one of XPO LM’s retail clients, which was taken 
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in one of the related cases.  My office also conducted extensive interviews with approximately 80 

individuals who opted into the collective action for the purpose of collecting information in support 

of class certification. 

7. XPO LM obtained documentary discovery from the Named Plaintiffs as well as 26 

collective action opt-ins.  Five of the 26 opt-ins initially served with document requests did not 

respond and had their FLSA claims dismissed.  XPO LM selected five additional opt-ins, who had 

not all completed their document production at the time the parties reached a settlement.  XPO LM 

deposed the Named Plaintiffs as well as several collective action opt-ins and several contractors 

who did not personally drive for XPO LM and are not part of any putative class in the related cases. 

8. The parties attended mediation on October 25, 2018, in San Francisco, and on 

November 13, 2018, in Toronto, before mediator Michael Dickstein, Esq., a nationally recognized 

class action wage and hour mediator.  The case settled in principle late in the evening of the second 

day of mediation, after the mediator issued a mediator’s proposal.  Prior to the mediation, XPO LM 

provided my office with a large volume of damages data regarding the work performed by the 

putative Class Members.  My office retained an expert to review and analyze the data provided to 

estimate, inter alia, the hours worked and expenses incurred by putative Class members for the 

purpose of building a damages model.  We were preparing to file a motion for class certification on 

December 14, 2018 if we could not resolve the case. 

9. Based on the information provided by XPO LM in advance of mediation, and the 

damages model developed by the expert retained by my office, our best estimate of the maximum 

verdict value of the Class’ potential recovery of all wages, expenses, interest and penalties, 

assuming all factual and legal disputes would be resolved in favor and they would obtain the full 

value of their claimed damages, was approximately $83 million.  Thus, the $16.5 million settlement 

amount represents approximately 20% of our best estimate of the absolute maximum value of the 

case. 

10. Based on the information provided by XPO LM regarding days worked, I estimate 

that the settlement will result in a payment of approximately $70 for each day worked by the 

Settlement Class Members, with an additional $2.50 per day to the Collective Action Opt-Ins.  
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Estimated payments to the Settlement Class Members range from $70 to over $138,700, and 

average $14,222.82.  The additional estimated payments to Collective Action Opt-Ins range from 

$2.50 to over $4,600, and average $1,530.61. 

11. It is my professional opinion, based on my experience in wage and hour litigation, 

and based on my own independent investigation and evaluation and consultation with Named 

Plaintiffs and with my law partners and colleagues, that the proposed settlement fairly addresses all 

of the allegations of Defendant’s violations of the Labor Code and the FLSA and provides adequate 

monetary relief to Named Plaintiffs and the Class Members.  I have assessed the risks and inherent 

delays if we were to continue with the litigation and believe that the Settlement is fair, reasonable, 

and adequate in light of all known facts and circumstances, including the risk of significant delay, 

defenses asserted by Defendant, and uncertainties regarding class certification, liability, and the 

amount of damages that might be recovered. 

12. After the Settlement was reached, I contacted Settlement Services, Inc. (“SSI”), 

KCC and Simpluris to obtain cost estimates for administering the Settlement.  SSI provided the 

lowest estimate.  SSI acted as the administrator of the FLSA collective action notice procedure in 

this case after conditional certification was granted in October 2016.  My office is also currently 

using SSI as the settlement administrator in a class action settlement against Bank of America on 

behalf of California mortgage loan officers, McLeod v. Bank of America, U.S. District Court 

Northern District of California, Case No. 3:16-cv-03294-EMC. 

13. The proposed cy pres recipient, Legal Aid at Work, is a non-profit organization 

providing free legal employment services to low wage workers.  Through its Wage Protection 

program, Legal Aid at Work helps low-wage workers, such as the Class Members in this case, with 

claims of violations including minimum wage, overtime, meal and rest period, unlawful deductions, 

and unreimbursed business expenses.  Leonard Carder has co-counseled with Legal Aid at Work on 

two wage and hour cases in recent years.  One of the partners at Leonard Carder is on the Legal Aid 

at Work Board of Directors and several Leonard Carder attorneys volunteer at workers’ rights 

clinics operated by Legal Aid at Work. 
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14. I have reviewed Leonard Carder’s billing records in this case and, as of February 28, 

2019, our lodestar amount is approximately $2,599,442.07, which is comprised of a total of 3,889.4 

attorney hours billed at conservative market hourly rates from $440 to $860, 829.9 paralegal/law 

clerk hours at $225 per hour, and costs in the amount of $125,565.57. 

15. I personally participated in prior litigation against XPO LM predecessor 3PD, Inc., 

Ardon v. 3PD, Inc., U.S. District Court Central District of California, Case No. ED CV 13-01758-

ODW (DTBx), in which we asserted Labor Code claims similar to those being asserted here on 

behalf of seven individuals as well as a representative claim for civil penalties and underpaid wages 

pursuant to the California Private Attorney General Act (“PAGA”) set forth in California Labor 

Code § 2698 et seq.  The Ardon case resulted in a confidential settlement on behalf of the seven 

individual plaintiffs and the following distribution to the similarly situated aggrieved employees: 
 

• Total settlement fund:  $1,000,000 (of which $45,000 was paid to the State of California and 
$955,000 was paid to the employees); 
 

• Total number of class members:  211; 
 

• Total number of class members to whom notice was sent:  notice was sent to all 211 
similarly situated aggrieved employees, and 13 notice packets were ultimately undeliverable; 
 

• Method of notice:  first class mail; 
 

• Claim forms submitted:  149 (71% of the total class); 
 

• Average recovery:  $6,409.40 per similarly situated aggrieved employee; 
 

• Administrative costs:  Defendant deposited $25,000 into the fund for settlement 
administration, and any remainder reverted to Defendant, the administrative costs did not 
come out of the $1,000,000 settlement fund; 
 

• Attorneys’ fees and costs:  $500,000. 

The Ardon PAGA settlement covered the time period between September 26, 2012 and February 

26, 2015, and involved a limited release for civil penalties under Labor Code §§ 558 and 2698 et 

seq.  A number of Settlement Class Members in the instant case also participated in the Ardon 

PAGA settlement. 
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16. I have been advised by counsel for Defendant that Defendant XPO LM will, no later 

than 10 days after the proposed Settlement Agreement and Release of claims is filed in this Court, 

serve upon the appropriate State Officials of each state in which a class member resides, as well as 

the appropriate Federal official, a notice of the proposed settlement that comports with 28 U.S.C. § 

1715(b).  Based on the addresses currently known to defendant, notices will be sent to the 

appropriate officials in approximately 38 states.   

I declare under penalty of perjury under the laws of the State of California and under the 

laws of the United States that the foregoing is true and correct. 

Executed this 18th day of April, 2019 in Oakland, California. 

 
       /s/ Jennifer Keating   

         Jennifer Keating  
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 

This Settlement Agreement and Release of Claims (“Agreement”) is entered into by 
plaintiffs, RONNEL CARTER, the estate of JUAN ESTRADA, the estate of JERRY GREEN, 
BURL MALMGREN, BILL McDONALD, and JOEL MORALES individually and on behalf of 
the Settlement Class, as defined below, and defendant, XPO LAST MILE, INC.  This Agreement 
is subject to approval of the Court pursuant to Rule 23(e) of the Federal Rules of Civil Procedure, 
and is made for the sole purpose of attempting to consummate settlement of this Action on a 
classwide basis subject to the following terms and conditions.  As detailed below, in the event the 
Court does not enter an order granting final approval of the Settlement for any reason, this 
Agreement shall be void and shall be of no force or effect. 

I. DEFINITIONS 

1. “Action” shall mean the civil action filed on March 11, 2016, by Ron Carter, Juan 
Estrada, Jerry Green, Burl Malmgren, Bill McDonald, and Joel Morales against Defendant XPO 
LM in the United States District Court for the Northern District of California under Case No. 3:16-
cv-01231-WHO. 

2. “Carrier” shall mean any person who (a) entered into a Delivery Service Agreement 
either in his or her individual capacity or through a business entity with XPO LM or 3PD, and (b) 
according to XPO LM’s records was a driver who performed delivery services pursuant to that 
Delivery Service Agreement, and (c) performed a portion of those delivery services within the 
state of California during the Class Period. 

3. “Class Counsel” shall mean Leonard Carder, LLP (Jennifer Keating and Amy 
Endo) 1330 Broadway, Suite 1450, Oakland, CA 94612. 

4. “Class Counsel Fees and Expenses” shall mean Class Counsel’s attorney fees and 
expenses as set forth in Section III(6). 

5. “Class Notice” shall mean the Notice of Proposed Class Action Settlement, as set 
forth in the form of Exhibit A attached hereto, or as otherwise approved by the Court, which is to 
be mailed to Settlement Class Members. 

6. “Class Representatives” shall mean Plaintiffs Ron Carter, the estate of Juan Estrada, 
the estate of Jerry Green, Burl Malmgren, Bill McDonald, and Joel Morales. 

7. “Class Period” shall mean the period of time from March 12, 2012, through the 
earlier of the one hundredth day after mediation date of November 13, 2018 (February 21, 2019) 
or the date the Court grants preliminary approval of the settlement and authorizes distribution of 
the Class Notice. 

8. “Collective Action Opt-Ins” shall mean each and every Settlement Class Member 
who timely and validly provided their consent to become a party plaintiff pursuant to the Court’s 
Order Granting Conditional Certification (Dkt. No. 61) and Order Approving Form of Notice (Dkt. 
No. 66), unless their federal claims were subsequently dismissed with prejudice for failure to 
respond to discovery. 

Case 3:16-cv-01231-WHO   Document 182-1   Filed 04/19/19   Page 9 of 42



2 

9. “Complaint” and “Operative Complaint” shall mean the First Amended Complaint 
filed in the United States District Court for the Northern District of California on June 9, 2016, in 
this Action. 

10. “Contract Day” shall mean each day during the Class Period that the Carrier is 
identified as having provided delivery services for XPO LM in the State of California pursuant to 
the Carrier’s Delivery Service Agreement. 

11. “Court” shall mean the United States District Court for the Northern District of 
California. 

12.  “Cy Pres Amount” shall mean the aggregate amount of the checks distributed to 
Settlement Class Members that are not cashed within the time established in Section VI(10). 

13. “Defendant” shall mean XPO Last Mile, Inc. 

14. “Defendant Releasees” shall mean Defendant, Defense Counsel, and Defendant’s 
present and former parent companies, subsidiaries, divisions, related or affiliated companies, 
successors, predecessors, related companies, and joint ventures, and each of their present and 
former owners, shareholders, officers, directors, employees, consultants, agents, attorneys, 
insurers, accountants, auditors, advisors, representatives, pension and welfare benefit plans, plan 
fiduciaries, administrators, trustees, general and limited partners, predecessors, successors and 
assigns, any individual or entity which could be jointly liable on behalf of the forgoing, and all 
other persons acting under the supervision, direction, control or on behalf of any of the foregoing. 

15. “Defense Counsel” shall mean Jackson Lewis, P.C. (Fraser A. McAlpine and Adam 
L. Lounsbury, pro hac vice) 500 California Street, 9th Floor, San Francisco, CA 94111. 

16. “Delivery Service Agreement” shall mean the agreement (a) entered into between 
XPO LM or 3PD, and a Carrier, either in his or her individual capacity or through a business entity, 
and (b) typically entitled Delivery Service Agreement in which the contractual terms regarding the 
Carrier’s provision of delivery services were memorialized. 

17. “Effective Date” shall be the date when all of the following events have occurred: 
(a) this Agreement has been executed by all Parties and by Class Counsel and Defense Counsel; 
(b) the Court preliminary approves this Agreement; (c) Class Notice has been given as provided 
in this Agreement; (d) the Court has held a final approval hearing and entered a final order and 
judgment certifying the Settlement Class and approving this Settlement; and (e) the later of the 
following events: the expiration of the period for filing any appeal, writ, or other appellate 
proceeding opposing the Settlement has elapsed without any appeal, writ or other appellate 
proceeding having been filed; or the dismissal of any appeal, writ, or other appellate proceeding 
opposing the Settlement with no right to pursue further remedies or relief; or any appeal, writ, or 
the issuance of such other final appellate order upholding the Court's final order with no right to 
pursue further remedies or relief. 

18. “Final Approval Date” shall mean the date upon which the Court enters an order 
finally approving the fairness, reasonableness and adequacy of the Settlement. 
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19. “Individual Settlement Amount” shall mean the amount which is ultimately 
distributed to each Settlement Class Member pursuant to the distribution formula established by 
Section VI. 

20. “LWDA” shall mean the state of California Labor & Workforce Development 
Agency. 

21. “LWDA Payment” shall mean the funds allocated from the PAGA Payment to be 
paid to the LWDA. 

22.  “Net Settlement Amount” shall mean the Settlement Fund less amounts allocated 
to resolve the overtime claims of the conditionally certified FLSA class, Class Counsel Fees and 
Expenses, the LWDA Payment, Settlement Administrator Fees, and Service Awards.  The Net 
Settlement Amount shall be available for paying Individual Settlement Amounts to Settlement 
Class Members. 

23. “Opt-Outs” shall mean any and all persons who timely and validly request 
exclusion from the Settlement Class in accordance with the terms of the Class Notice or as 
otherwise approved by the Court. 

24. “Opt-Out Request” shall mean a timely and valid request for exclusion from the 
Settlement Class in accordance with the terms of the Class Notice or as otherwise approved by the 
Court. 

25. “PAGA Payment” shall mean the funds allocated from the Settlement Class Fund 
for the settlement and full release of any and all claims for civil penalties that could have been 
made in this Action by the Settlement Class Members under the Private Attorneys’ General Act. 

26.  “Parties” shall mean the Class Representatives and Defendant. 

27. “Preliminary Approval Date” shall mean the date upon which the Court enters an 
order preliminarily approving this Settlement. 

28. “Released Claims” shall mean the Release of Claims by Settlement Class Members 
and Release by Collective Action Opt-Ins, and Release of Claims by Class Representatives as 
described in Section IV (1)-(3) herein. 

29. “Service Award” shall mean any additional monetary payment provided to the 
Class Representatives for their efforts and risks taken on behalf of the Settlement Class in this 
Action as set forth below. 

30.  “Settlement” shall mean the settlement between the Parties, which is memorialized 
in this Settlement Agreement and Release of Claims, including any attached exhibits. 

31. “Settlement Administrator” shall mean the administrator that the parties select to 
provide Class Notice to the Settlement Class and to otherwise administer the settlement according 
to this Agreement following receipt of bids from the following settlement administration firms:  
Settlement Services, Inc. (SSI), Simpluris, Inc. and KCC. 
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32. “Settlement Class” shall mean the Class Representatives and Carriers as defined 
herein. If any member of the Settlement Class provided delivery services in the name of a business 
entity, the business entity shall be considered one and the same as the individual person for all 
purposes of this Settlement. Consistent with the Order Defining the Respective Classes (Dkt. No. 
101), the Settlement Class does not include individuals who provided delivery services for a 
Carrier, and did not enter into a Delivery Service Agreement.  Membership in the Settlement Class 
is limited to the Contract Days during the Class Period. 

33. “Settlement Class Member” shall mean any person who is a member of the 
Settlement Class or if such person is incompetent or deceased, the person’s legal guardian, 
executor, heir, or successor-in-interest. 

34.  “Settlement Fund” shall mean the gross amount of $16,500,000.00 (sixteen million 
five hundred thousand and 00/100 dollars), which will be established as described below, and 
which represents full payment for the Released Claims, including the PAGA Payment, LWDA 
Payment, Class Counsel Fees and Expenses, Service Awards, aggregate Individual Settlement 
Amounts, and any Cy Pres Amount.  The Defendant’s share of any applicable payroll taxes will 
be paid to the Settlement Administrator separate and apart from the Settlement Fund, and the 
Settlement Administrator will remit such taxes to the appropriate authorities on behalf of the 
Settlement Fund. 

35. “Settlement Class Member Information” shall mean, for each Settlement Class 
Member: (1) his or her name; (2) last known home address; (3) dates of service; (4) telephone 
number, if available; and (5) email address, if available. 

36. “XPO LM” shall mean Defendant XPO Last Mile, Inc. 

II. BACKGROUND 

1. Procedural History.   Plaintiffs commenced this lawsuit on March 11, 2016, by 
filing a complaint in United States District Court for the Northern District of California.  Plaintiffs 
allege that Defendant violated various California and federal wage and hour laws.  Plaintiffs 
subsequently amended their complaint on June 9, 2016 (First Amended Complaint, Dkt. No. 33), 
which Defendant Answered on June 24, 2016. 

On August 10, 2016, Plaintiffs moved to conditionally certify a class of Carriers and 
facilitate collective action notice (Dkt. No. 49).  Defendant opposed the motion for conditional 
certification on August 31, 2016, and Plaintiffs submitted their reply in further support of the 
motion on September 14, 2016.  The Court granted conditional certification on September 28, 
2016, followed by an order filed on October 3, 2016 (Dkt. Nos. 60, 61).  Notice of conditional 
certification was issued and approximately one hundred and fifteen (115) consents were received 
from the Opt-Ins (Dkt. No. 139). 

Thereafter, this Action was related to two others (Dkt. No. 83), and the parties involved in 
all three cases stipulated to, and the Court issued, an Order Defining the Respective Classes in the 
three related cases (Dkt. No. 101).   Thereafter the parties engaged in extensive discovery described 
below. 
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The Parties attended mediation of this Action on October 25, 2018, in San Francisco, and 
on November 13, 2018, in Toronto, before mediator Michael Dickstein, Esq., a nationally 
recognized class action wage and hour mediator.  The case settled in principle during the second 
day of mediation.  

2. Class Representatives’ Claims.  The Action alleges Defendant misclassified the 
Settlement Class Members as independent contractors and asserts claims for alleged violations of 
the Fair Labor Standards Act, California’s Wage Laws, California’s Labor Code, California’s 
Unfair Business Practices Act and sought penalties pursuant to California’s Private Attorneys 
General Act.  Specifically, the Class Representatives assert the following claims:  

a. failure to pay FLSA overtime (29 U.S.C. §§201 et seq.); 

b. failure to pay FLSA minimum wage (29 U.S.C. §206); 

c. failure to pay California minimum wage (Labor Code §§1182.11, 1194; IWC Wage 
Order 9); 

d. failure to pay California overtime (Labor Code §§510, 1194; IWC Wage Order 9); 

e. reimbursement of employment expenses (Labor Code § 2802); 

f. unlawful deductions from wages (Labor Code §§221, 223, Wage Order 9); 

g. failure to provide meal periods (Labor Code §§226.7, 512, Wage Order 9); 

h. failure to authorize and permit rest periods (Labor Code §§226.7, Wage Order 9); 

i. failure to furnish accurate wage statements (Labor Code §§226, 226.3, Wage Order 
9); 

j. waiting time penalties (Labor Code §§201-203); 

k. violations of California’s Unfair Competition Law (Bus. & Professions Code §§ 
17200, et seq.);  

l. civil penalties under the Private Attorneys General Act (Labor Code §§ 2698, et 
seq.). 

The Class Representatives believe that they have meritorious claims based on these alleged 
violations of California and federal law, and that class certification is appropriate because the 
requisites for class certification can be satisfied.  Defendant has denied and continues to deny any 
liability to the Class Representatives and the Settlement Class and has raised various defenses to 
the claims. 

3. Discovery, Investigation, and Research.  Class Counsel conducted an 
investigation into the facts during the prosecution of the Action. This discovery and investigation 
has included, among other things (a) multiple meetings and conferences with the Class 
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Representatives; (b) inspection and analysis of documents produced by the Class Representatives 
and Defendant; (c) deposing eleven of Defendant’s managers, defending the depositions of all 
Class Representatives and six putative class members, and attending the depositions of four third 
parties, (d) analysis of the legal positions taken by Defendant; (e) investigation into the viability 
of class treatment of the claims asserted; (f) extensive analysis of class-wide damages, including 
the analysis of millions of lines of data related to the delivery activities of the Carriers throughout 
the class period in the state of California; (g) research of the applicable law with respect to the 
claims and potential defenses thereto; (h) serving and responding to discovery requests; (i) 
conducting wide-ranging electronic discovery which resulted in the production and review of 
hundreds of thousands of documents and reports; and (j) participating in two full-day mediation 
sessions. 

The Class Representatives have vigorously prosecuted this case, and Defendant has 
vigorously contested it.  The Parties have engaged in sufficient investigation and discovery to 
assess the relative merits of the claims and of Defendant’s defenses available to them. 

4. Allegations of the Class Representatives and Benefit of Settlement.   The factual 
investigation, discovery, and litigation conducted in this matter, which included extensive 
preparation for mediation, as well as discussions between Class Counsel and Defense Counsel 
have been adequate to give the Class Representatives and Class Counsel a sound understanding of 
the merits of their positions and to evaluate the worth of the Claims of the Settlement Class.  This 
Agreement was reached after arm’s-length bargaining over the course of two days of intensive 
mediation.  The discovery conducted in this Action and the information exchanged by the Parties 
through settlement discussions and mediation are sufficient to reliably assess the merits of the 
Parties’ respective positions and to compromise the issues on a fair and equitable basis. 

The Class Representatives and Class Counsel believe that the allegations and contentions 
asserted in the Action have merit.  However, the Class Representatives and Class Counsel 
recognize and acknowledge the expense and delay of continued lengthy proceedings necessary to 
prosecute the Action against Defendant through trial and through appeals.  Class Counsel has taken 
into account the uncertain outcome of the litigation, the risk of continued litigation in complex 
actions such as this, as well as the difficulties and delays inherent in such litigation, and the 
potential difficulty of demonstrating damages for the class.  Class Counsel is mindful of the 
potential problems of proof under, and possible defenses to, the Claims alleged in the Action. 

Class Counsel believes that this Agreement confers substantial benefits upon the Class 
Representatives and the Settlement Class Members and that an independent review of this 
Agreement by the Court in the approval process will confirm this conclusion.  Based on their own 
independent investigation and evaluation, Class Counsel has determined that the Agreement is in 
the best interests of the Class Representatives and the Settlement Class Members. 

5. Defendant’s Denial of Wrongdoing and Liability.  Defendant has denied and 
continues to deny each and all of the claims and contentions alleged by the Class Representatives 
in the Action.  Defendant has expressly denied and continues to deny all charges of wrongdoing 
or liability against it arising out of any of the conduct, statements, acts or omissions alleged in the 
Action.  Defendant contends that it complied in good faith with California laws, properly classified 
the Class Representatives and Settlement Class Members under applicable state and federal law, 
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and has dealt legally and fairly with Class Representatives and Settlement Class Members.  
Defendant further denies that, for any purpose other than settling this Action, these claims are 
appropriate for class or representative treatment.  Nonetheless, Defendant has concluded that 
further proceedings in the Action would be protracted and expensive and that it is desirable that 
the Action be fully and finally settled in the manner and upon the terms and conditions set forth in 
this Agreement in order to dispose of burdensome and protracted litigation and to permit the 
operation of Defendant’s business without further expensive litigation and the distraction and 
diversion of its personnel with respect to matters at issue in the Action.  Defendant has also taken 
into account the uncertainty and risks inherent in any litigation, especially in complex cases such 
as the Action.  Defendant has, therefore, determined that it is desirable and beneficial to it that the 
Action be settled in the manner and upon the terms and conditions set forth in this Agreement. 

6. Intent of Agreement. The Agreement set forth herein intends to achieve the 
following: (1) entry of an order preliminarily and finally approving the Agreement; (2) entry of 
judgment and dismissal with prejudice of the Action; and (3) discharge of Defendant Releasees 
from liability for any and all of the Released Claims. 

III. SETTLEMENT CONSIDERATION 

1. Settlement Fund.  The Settlement Fund shall not exceed or be less than the 
aggregate sum of $16,500,000.00 (sixteen million five hundred thousand and 00/100 dollars).  The 
Settlement Fund shall constitute adequate consideration for the Agreement and will be made in 
full and final settlement of: (a) the PAGA Payment, including the LWDA Payment; (b) the 
Released Claims, (c) the Class Counsel Fees and Expenses; (d) the Service Awards; (e) amounts 
allocated to resolve the overtime claims of the conditionally certified FLSA class; (e) the aggregate 
of all Individual Settlement Amounts; (f) the Settlement Administrator Fees and Costs; (g) the Cy 
Pres Amount, if any; and (h) any other obligation of Defendant under this Agreement.  Under no 
circumstances shall Defendant be required to pay more than the Settlement Fund for any reason 
whatsoever related to or under this Agreement.  In addition to the Settlement Fund, Defendant 
shall separately pay to the Settlement Administrator, its share of all applicable payroll taxes on 
amounts treated as wages. 

2. Size of the Settlement Class.  The agreement is entered into expressly based on 
Defendant’s representation that, as of November 13, 2018, the number of unique Carriers operating 
during the Class Period is approximately 847.   

3. Service Awards for the Class Representatives.  The Class Representatives may 
petition the Court to approve a Service Award to compensate each of them for their efforts on 
behalf of the Settlement Class in this Action, including assisting in the investigation, participating 
in discovery, and consulting with Class Counsel regarding all aspects of the litigation and 
settlement.   

Each Service Award shall not exceed $20,000.00 (twenty thousand and 00/100 dollars) for 
each of the named plaintiffs, which amounts to $120,000.00 (one hundred and twenty thousand 
and 00/100 dollars) in the aggregate.  Defendant shall not oppose any request by Class 
Representatives seeking Service Awards in such amounts.  Any Service Award approved by the 
Court shall be paid to the Class Representatives from the Settlement Fund and shall be in addition 
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to any distribution to which they may otherwise be entitled as Settlement Class Members.  Such 
Service Award shall not be considered wages, and the Settlement Administrator shall issue the 
Class Representatives a Form 1099 reflecting such payment.  Each Class Representative shall be 
responsible for the payment of any and all taxes with respect to his Service Award and shall hold 
Defendant Releasees harmless from any and all liability with regard thereto. 

4. Payment to Settlement Class Members.  Each Settlement Class member shall be 
eligible to receive payment of the Individual Settlement Amount, which is a share of the Net 
Settlement Amount based on the distribution formula set forth in Section VI(7)(b), below.  

5. Each Settlement Class Member, including the Class Representatives, shall be 
responsible for the payment of any and all taxes with respect to his or her Individual Settlement 
Amount, except for the Defendant’s share of any applicable payroll taxes on amounts treated as 
wages.  Defendant shall have no responsibility for deciding the validity of the Individual 
Settlement Amounts or any other payments made pursuant to this Settlement, shall have no 
involvement in or responsibility for the determination or payment of taxes and required 
withholdings, if any, and shall have no liability for any errors made with respect to the calculation 
of any Individual Settlement Amounts.  

Settlement Class Members represent and understand that they shall be solely responsible 
for any and all tax obligations associated with their respective Individual Settlement Amounts.  All 
Individual Settlement Amounts shall be deemed to be paid to Settlement Class Members solely in 
the year in which such payments are actually received by the Settlement Class Members.  It is the 
intent of this Agreement that the Individual Settlement Amounts are the sole payments to be made 
to the Settlement Class Members, and that the Settlement Class Members are not entitled to any 
new or additional compensation or benefits as a result of having received the Individual Settlement 
Amount.  

6. Class Counsel Fees and Expenses.  As part of the motion for final approval of the 
Settlement, Class Counsel may submit an application for an award of Class Counsel Fees and 
Expenses not to exceed 30% of the Settlement Fund (or $4,950,000.00 (four million nine hundred 
fifty and 00/100 dollars)).  Defendant agrees not to object to any such fee, cost or expense 
application in this amount.  As a condition of this Agreement, Class Counsel has agreed to pursue 
fees and expenses in a manner consistent with this Section.  Any Class Counsel Fees and Expenses 
awarded by the Court shall be paid from the Settlement Class Fund and shall not constitute 
payment to any Settlement Class Members.  If Class Counsel fees are reduced by the Court and 
Class Counsel Fees and Expenses is less than set forth above, the amount of the reduction ordered 
by the Court will be added to the Settlement Fund and shall not revert to XPO LM. 

The Class Counsel Fees and Expenses approved by the Court shall encompass: (a) all work 
performed and costs and expenses incurred by, or at the direction of, any attorney purporting to 
represent the Settlement Class related to this Action; (b) all work to be performed and costs to be 
incurred in connection with approval of the Agreement; and (c) all work to be performed and costs 
and expenses, if any, incurred by Class Counsel in connection with administering the Settlement 
through the Effective Date. 
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7. PAGA Payment.  A portion of the Settlement Fund shall be allocated for the 
settlement and release of any and all claims for civil penalties that could have been made under 
the California Private Attorneys General Act of 2004, Labor Code § 2698, et seq. by the Settlement 
Class Members in this Action.   The parties agree that $24,000.00 (twenty four thousand and 
00/100 dollars) shall be allocated to this portion of the release.  Seventy five percent (75%) of the 
PAGA Payment will be paid to the LWDA and the remaining twenty five percent (25%) will be 
distributed to the Settlement Class members as part of the Net Settlement Amount described in 
Section VI(7)(a), below.  This division, and distribution to the LWDA is made pursuant to 
California Labor Code § 2699.  The parties acknowledge that that the Agreement must be approved 
by the Court and Defendant will provide a copy of the Agreement to the LWDA at the time the 
Agreement is submitted to the Court for Approval. 

8. Settlement Administrator Fees and Costs.  The parties agree to designate either 
SSI, Simpluris or KCC as the Settlement Administrator, based on an evaluation of the bids received 
from them. From the Settlement Class Fund, the fees and costs payable to the Settlement 
Administrator to effectuate the administration of the settlement are not to exceed $50,000.00.  If, 
and to the extent that, the fees charged by the Settlement Administrator are less than $50,000.00, 
the balance will be added to the Net Settlement Fund and shall not revert to XPO LM. 

IV. RELEASES AND WAIVERS 

1. Release of Claims by Settlement Class Members.  Upon the Effective Date, all 
Settlement Class Members shall fully, finally, irrevocably, unconditionally, and forever release, 
and discharge XPO LM and Defendant Releasees or any of them, from all claims, actions, causes 
of action, administrative claims, demands, debts, damages, penalties, costs, interest, attorneys’ 
fees, obligations, judgments, expenses, or liabilities, in law or in equity, whether now known or 
unknown, contingent or absolute, which:  (i) are owned or held by Settlement Class Members 
and/or by their affiliated business entities (if any), or any of them, as against Defendant Releasees, 
or any of them; and (ii) which were asserted in Plaintiffs’ Operative Complaint or, whether or not 
asserted, which could have been asserted in this Action arising out of the factual allegations set 
forth in the Operative Complaint and that are related to, or arise from, the employment 
classification of the Settlement Class at law or in equity by XPO LM during the Class Period under 
the statutory or common law of California and/or any local law, statute, ordinance or regulation 
within the State of California.   

The Released Claims include, without limitation, all rights and claims under California wage 
payment laws and wage and hour related claims, demands, rights, liabilities, and/or causes of 
action of any nature and description whatsoever for wages, benefits, taxes, compensation, 
damages, costs, penalties, liquidated damages, treble damages, punitive damages, interest, attorney 
fees, litigation costs, restitution, equitable relief, or other relief, and any claims of alleged unjust 
and/or improper (1) classification as an independent contractor and/or non-employee exempt from 
state minimum wage and/or overtime laws, or any other alleged misclassification under state laws 
or any alleged misclassification related to other employment-related claims; (2) deductions from 
compensation and/or wages; (3) failure to pay minimum wages; (4) failure to provide proper pay 
stubs or other records related to hours worked, wages earned, and/or payroll deductions; (5) failure 
to pay, indemnify, and/or reimburse for work-related expenses; (6) failure to pay all wages when 
due; (7) failure to calculate and/or pay overtime compensation; (8) failure to keep and maintain 
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any records required to be kept or maintained under state wage and hour laws; (9) retaliation; 
and/or (10) enrichment in any manner of Defendant by any conduct alleged or that could have 
been alleged in this Action.  This release specifically includes, but is not limited to claims under 
California Labor Code, California Code of Civil Procedure, California Business & Professions 
Code, and California’s Labor Code Private Attorneys General Act of 2004, and any applicable 
IWC Wage Order. 

2. Release by Collective Action Opt-Ins.   In addition to the releases given in Section 
IV(1) above, and upon the Effective Date, those Settlement Class Members who are Collective 
Action Opt-Ins, shall fully, finally, irrevocably, unconditionally, and forever release, and discharge 
XPO LM and Defendant Releasees or any of them, from any and all claims, demands, rights, 
liabilities, and/or causes of action of any nature and description whatsoever, whether known or 
unknown, at law or in equity, whether concealed or hidden, under the Fair Labor Standards Act 
(“FLSA”), which were asserted in Plaintiffs’ Operative Complaint or, whether or not asserted, 
which could have been asserted in this Action arising out of the factual allegations set forth in the 
Operative Complaint and that are related to, or arise from, the employment classification of the 
Collective Action Opt-Ins by XPO LM during the Class Period.   

On the back of each Individual Settlement Amount check that is issued to Collective Action 
Opt-Ins, the following language shall appear that will be an agreement that he/she has been paid 
in full for any and all FLSA and California State wage and hour claims he/she might have had 
against Defendant: “By endorsing this check, I am providing opt-in consent to release all FLSA 
claims covered by the Settlement in addition to the release of all claims covered by the Settlement.” 

For those Settlement Class Members who are not members of the conditionally certified 
FLSA class, whether or not they were issued a notice pursuant to this Court’s Order Granting 
Conditional Certification (Dkt. No. 61) and Order Approving Form of Notice (Dkt. No. 66), the 
back of each Individual Settlement Amount check shall contain the following language that will 
be an agreement that he/she has been paid in full for any and all California State wage and hour 
claims he/she might have had against Defendant, and consent to the release provided in Section 
IV(1): “By endorsing this check, I provide consent to release all claims covered by the Settlement.”  

3. Release of Claims by Class Representatives.  The Class Representatives, on 
behalf of themselves, and any business entities through which they performed services on behalf 
of Defendant, and their heirs, executors, administrators, and representatives, shall and does hereby 
forever release, discharge and agree to hold harmless the Defendant Releasees from any and all 
charges, complaints, claims, liabilities, obligations, promises, agreements, controversies, damages, 
actions, causes of action, suits, rights, demands, costs, losses, debts and expenses (including 
attorney fees and costs), known or unknown, at law or in equity, which each may now have or may 
have after the signing of this Agreement, against Defendant arising out of or in any way connected 
with the work that each performed for XPO LM including, the Released Claims, claims that were 
asserted or could have been asserted in the Action, and any and all transactions, occurrences, or 
matters between the parties occurring prior to the Effective Date.  Without limiting the generality 
of the foregoing, this release shall include, but not be limited to, any and all claims under the (a) 
Americans With Disabilities Act, as amended; (b) Title VII of the Civil Rights Act of 1964, as 
amended; (c) the Civil Rights Act of 1991; (d) 42 U.S.C. § 1981, as amended; (e) age 
discrimination claims under the Age Discrimination in Employment Act and the Older Workers 
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Benefit Protection Act; (f) the Fair Labor Standards Act, as amended; (g) the Equal Pay Act; (h) 
the Employee Retirement Income Security Act, as amended; (i) the Consolidated Omnibus Budget 
Reconciliation Act; (j) the Rehabilitation Act of 1973; (k) the Family and Medical Leave Act; (l) 
the Civil Rights Act of 1966; and (m) any and all other federal, state and local statutes, ordinances, 
regulations, rules and other laws, and any and all claims based on constitutional, statutory, 
common law or regulatory grounds as well as any other claims based on theories of wrongful or 
constructive discharge, breach of contract or implied contract, fraud, misrepresentation, 
promissory estoppel or intentional and/or negligent infliction of emotional distress, or damages 
under any other federal, state or local statutes, ordinances, regulations, rules or laws.  This release 
is for any and all relief, no matter how denominated, including, but not limited to, back pay, front 
pay, vacation pay, bonuses, compensatory damages, tortious damages, liquidated damages, 
punitive damages, damages for pain and suffering, and attorney fees and costs, and the Class 
Representatives hereby forever release, discharge and agree to hold harmless the Defendant 
Releasees from any and all claims for attorney fees and costs arising out of the matters released in 
this Settlement. 

4. Waiver of California Civil Code Section 1542.  The Class Representatives 
specifically acknowledge that each is aware of and familiar with the provisions of California Civil 
Code § 1542, which provides as follows: 

A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor at the time 
of executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor. 

The Class Representatives, being aware of this section, hereby expressly waive and 
relinquish all rights and benefits they may have under this section as well as any other statutes or 
common law principles of a similar effect.   The Class Representatives may hereafter discover 
facts in addition to or different from those which are now known or believed to be true, but stipulate 
and agree that, upon the Effective Date, they shall and hereby fully, finally and forever settle and 
release any and all claims against Defendant, known or unknown, suspected or unsuspected, 
contingent or non-contingent, which now exist, or heretofore have existed, upon any theory of law 
or equity and without regard to the subsequent discovery or existence of such different or 
additional facts. 

V. PROCEDURE FOR COURT APPROVAL AND RELATED NOTICES 

1. Preliminary Approval.  Class Counsel will submit this Agreement to the Court 
along with an uncontested Motion for Preliminary Approval of the Settlement to which the Parties 
have mutually agreed, and which shall include the proposed Class Notice to be sent to Settlement 
Class Members.  Each party shall cooperate to present the Agreement to the Court for preliminary 
approval in a timely fashion. 

2. Certification of Settlement Class.  Class Counsel will submit to the Court an 
uncontested motion to preliminarily certify, for settlement purposes only, a Settlement Class of 
individuals who are each a Carrier, as that term is defined in Section I(2). 
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3. Appointment of Settlement Administrator.  The parties will request that the 
Court appoint one of the three bidders (SSI, Simpluris, or KCC) as the Settlement Administrator 
to perform the following functions in accordance with the terms of this Agreement, the Preliminary 
Approval Order, and the Final Approval Order: 

a. Provide for the Class Notice in a form substantially the same as the documents 
attached as Exhibit A, to be sent by first class mail and, where possible, email, to 
all Settlement Class Members identified by Defendant; 

b. Receive and evaluate any Opt-Out Requests from Settlement Class Members; 

c. Provide to Defense Counsel and Class Counsel, 14 days after the first mailing of 
the Class Notice and then updated every 14 days thereafter, a list of the names and 
addresses of all Settlement Class Members who have submitted Requests for 
Exclusion along with copies of the Opt-Out Requests; 

d. Forward any objections to the Settlement it receives to Class Counsel, for filing 
with the Court; 

e. Mail settlement payments to Settlement Class Members in accordance with Section 
VI(6)-(9) of this Agreement; 

f. Mail payment(s) for attorneys’ fees and costs to Class Counsel, as ordered by the 
Court in the Final Approval Order, in accordance with Section VI(3) of this 
Agreement;  

g. Mail the PAGA payment to the LWDA, as ordered by the Court in the Final 
Approval Order, in accordance with Section VI(4) of this Agreement; 

h. Mail Service Awards to Class Representatives as ordered by the Court in the Final 
Approval Order, in accordance with Section VI(5) of this Agreement; 

i. Establish, designate and maintain the Settlement Fund as a “qualified settlement 
fund” under Internal Revenue Code § 468B and Treasury Regulation § 1.468B-1; 

j. Maintain the assets of the Settlement Fund in a non-interest bearing escrow account 
segregated from the assets of XPO LM and any person related to XPO LM; 

k. Obtain an employer identification number (EIN) for the Settlement Fund pursuant 
to Treasury Regulation § 1.468B-2(k)(4); 

l. Prepare and file federal income tax returns for the Settlement Fund, as well as any 
other tax filings the Settlement Fund must make under federal, state, or local law; 

m. Cooperate with XPO LM to jointly file a relation-back election under Treasury 
Regulation § 1.468B-1(j)(2), if necessary, to treat the Settlement Fund as coming 
into existence as of the earliest possible date; 
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n. Pay and deposit the federal taxes owed by the Settlement Fund under Treasury 
Regulation § 1.468B-2, as well as any state or local taxes owed by the Settlement 
Fund; 

o. Prepare, file, and issue all necessary tax reporting forms for the Settlement Fund, 
including IRS Forms W-2 and 1099 regarding the distribution of payments to 
Settlement Class Members, Class Representatives, and Class Counsel; 

p. Provide XPO LM with copies of all tax reporting and filings made for the 
Settlement Fund, including copies of the checks and IRS Forms W-2 and 1099 
issued to Settlement Class Members, Class Representatives and Class Counsel, and 
any other documentation to show that the tax reporting and filings were timely 
transmitted to the claimants and the applicable taxing authorities; 

q. Pay any additional tax liabilities (including penalties and interest) that arise from 
the establishment and administration of the Settlement Fund solely from the assets 
of the Settlement Fund without any recourse against XPO LM for additional 
monies; 

r. Within 30 days after all Individual Settlement Amounts are paid, provide to XPO 
LM and Class Counsel a statement of the total number of checks cashed in each 
distribution round and the total dollar amount paid to each Settlement Class 
Member (the “Final Accounting”); 

s. Liquidate any remaining assets of the Settlement Fund after all payments to 
Settlement Class Members, Class Representatives, and Class Counsel have been 
made and all tax obligations have been satisfied, and distribute such assets as 
directed by the Court; and 

t. Petition the Court for termination of the Settlement Fund once all of the duties listed 
above in subsections (a) to (s) have been completed. 

4. Notice to Settlement Class Members.  Within Fourteen (14) days after the 
Preliminary Approval, Defendant will provide the Settlement Administrator and Class Counsel 
with the Settlement Class Member Information.  Defendant shall be entitled to provide password 
protected information on electronic media marked “Confidential – Attorney’s Eyes Only.”  Within 
twenty one (21) days following the Preliminary Approval Date, Claims Administrator will send 
the Class Notice (in a form approved by the Court) to Settlement Class Members’ last-known 
addresses by first class mail and email, where available.  Settlement Administrator will thereafter 
follow up promptly on undeliverable addresses and attempt to locate the Settlement Class 
Members’ updated addresses through people-finder or an equivalent software program and skip-
trace searches through the United States Postal Service. Additionally, Settlement Administrator 
may call the telephone numbers of Settlement Class Members to attempt to obtain updated 
addresses, as necessary, and Defendant will cooperate in providing such numbers to the extent 
such numbers are available to it.  In no event, and under no circumstances, shall Settlement 
Administrator contact any Settlement Class Member regarding, in any way, the prospective 
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representation or potential representation of any Settlement Class Member relating to any of the 
Released Claims, except as specifically provided herein.  

Further, within one hundred and twenty (120) days after the last Individual Settlement 
Amount check is mailed to a Settlement Class Member pursuant to the Second Distribution, the 
Settlement Administrator shall either destroy or return to Defense Counsel all Settlement Class 
Member Information received from Defendant, along with all information received by Settlement 
Administrator relating to the Settlement, including information relating to the Class Notice, except 
as required by law. 

5. Opt-Out/Request for Exclusion.  Any Settlement Class Member wishing to be 
excluded from the Settlement must sign and post-mark or fax a written Opt-Out Request to the 
Settlement Administrator no later than forty five (45) days after the Class Notice is mailed by the 
Settlement Administrator.  This deadline applies notwithstanding any assertion of non-receipt of 
the respective notice of class settlement.  The Opt-Out Request must include the following 
information: (1) the Settlement Class Member’s name, address and telephone number; (2) a 
statement that the individual wishes to be excluded from the Settlement; and (3) a statement that 
the individual understands that he or she will not be eligible to receive any payment from this 
Settlement.  Any Settlement Class Member who submits a valid and timely Opt-Out Request shall 
not be a member of the Settlement Class, shall be barred from participating in this Settlement, shall 
receive no monetary benefit from this Settlement, and shall not be subject to the releases and 
waivers in this Agreement including, but not limited to, the releases in Section IV(1)-(3). 

6. Settlement Terms Bind All Class Members Who Do Not Request Exclusion.  
Any Settlement Class Member who does not affirmatively make a Request for Exclusion by 
submitting a timely and valid Request for Exclusion will be bound by all of its terms, including 
those pertaining to the claims released in Section IV(1)-(3), as well as any Judgment that may be 
entered by the Court if it grants final approval of this Settlement.  However, Defendant will only 
obtain a release of FLSA claims for those Collective Action Opt-Ins who cash their settlement 
checks. 

7. Objections.   Any Settlement Class Member who wishes to object to the Settlement 
must file a written objection with the Court and serve copies on Class Counsel within forty five 
(45) days of the mailing of the notice of class settlement. Class Counsel shall provide a copy to 
Defense Counsel and inform the Court of any timely filed objection. The Parties shall not solicit 
nor otherwise encourage, directly or indirectly, any objections to this Settlement. 

8. Final Approval.  Prior to the final approval hearing, Class Counsel will submit a 
Motion for Final Approval of the Settlement in a form that the Parties have mutually agreed upon.  
At the hearing on the Motion for Final Approval of the Settlement, Class Representatives and 
Defendant shall jointly request the Court enter a final order certifying the Settlement Class for 
settlement purposes only, approve the Settlement as required by Federal Rule of Civil Procedure 
23(e), and enter a final judgment of dismissal with prejudice of the Action consistent with the 
terms of the Settlement.  Class Counsel and Defense Counsel shall submit to the Court such 
pleadings and/or evidence as may be required for the Court’s determination and approval. 
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VI. SETTLEMENT FUNDING AND DISTRIBUTION 

1. Establishing the Settlement Fund.  Within ten (10) days after the Effective Date, 
Defendant will deposit $16,500,00.00 with the Settlement Administrator to form the Settlement 
Fund, plus an additional amount sufficient to pay the employer’s share of employment and payroll 
taxes due, if any, on that portion of the Settlement Fund.  The Settlement Administrator shall place 
the Settlement Fund in a segregated, interest bearing trust account until all payments are made to 
the Class Representatives, Settlement Class Members, Class Counsel, LWDA, and the agreed cy 
pres beneficiary, as required by this Agreement.  The Parties agree, and Class Counsel shall 
warrant, that the funds deposited in this account shall constitute a qualifying, designated settlement 
fund pursuant to Section 468B of the Internal Revenue Code. 

2. Allocation of the Settlement Fund Amount.  The Settlement Class Members are 
settling for the Settlement Fund of $16,500,000.00, which will be allocated to pay the (a) Class 
Counsel Fees and Expenses, (c) LWDA Payment; (b) Service Awards Payments; (c) amounts 
allocated to resolve the overtime claims of the conditionally certified FLSA class; (d) Individual 
Settlement Amounts; (e) Settlement Administrator Fees and Costs; and (f) the Cy Pres Award, if 
any.   

3. Distribution of Class Counsel Fees and Expenses.  Class Counsel shall receive a 
distribution from the Settlement Fund as follows: 

a. Amount of Class Counsel Fees and Expenses.  The Settlement 
Administrator shall issue payment from the Settlement Fund to Class Counsel in an 
amount approved by the Court, but not to exceed $4,950,000.00 (four million nine 
hundred fifty thousand and 00/100 dollars). 

b. Time For Payment of Class Counsel Fees and Expenses.  The Settlement 
Administrator shall issue payment of the Court-approved amount of Class Counsel 
Fees and Expenses within seven (7) days following the establishment of the 
Settlement Fund.  

4. Distribution of LWDA Payment.  The California Labor & Workforce 
Development Agency shall receive a distribution from the Settlement Fund as follows: 

a. Amount of LWDA Payment.  The Settlement Administrator shall issue 
payment from the Settlement Fund to the LWDA in the amount of $18,000.00 
(eighteen thousand and 00/100 dollars), as approved by the Court.  This amount is 
calculated based on California Labor Code § 2699, which requires that seventy five 
percent (75%) of the PAGA Payment must be paid directly to the LWDA. 

b. Time For Payment of LWDA Payment.  The Settlement Administrator shall 
issue payment of the Court-approved LWDA Payment within seven (7) days 
following the establishment of the Settlement Fund. 

5. Distribution of Service Awards.  The Class Representatives shall receive a 
distribution from the Settlement Fund as follows: 
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a. Amount of Service Awards to Class Representative.  The Settlement 
Administrator shall issue payment from the Settlement Fund to each of the Class 
Representatives a Service Award in an amount approved by the Court, but not to 
exceed $20,000.00 (twenty thousand and 00/100 dollars). 

b. Time For Payment of Service Awards.  The Settlement Administrator shall 
issue payment of the Court-approved amount within ten (10) days following the 
establishment of the Settlement Fund. 

6. Distribution of $150,000 Allocation to Resolve FLSA Claims of Opt-In Class 
Members.  Collective Action Opt-Ins will each receive a pro rata share of $150,000 allocated from 
the Net Settlement Fund in consideration of the release of their FLSA claims, such payments to be 
calculated based on the number of Contract Days attributed to each Collective Action Opt-In in 
XPO LM’s records during the Class Period relative to the total number of Contract Days attributed 
to all Collective Action Opt-Ins in XPO LM’s records.  Fifty (50) percent of the amount allocated 
to a Settlement Class Member to resolve the FLSA claim will be reported on an IRS Form W-2, 
and fifty (50) percent shall be reported on an IRS Form 1099. 

7. Distribution of Individual Settlement Amounts.  The Settlement Class members 
shall receive a distribution from the remaining Settlement Fund as follows: 

a. Net Settlement Amount.  The Net Settlement Fund shall be allocated to 
Settlement Class Members based on their California-based delivery services 
performed pursuant to the Delivery Service Agreement at any time during the Class 
Period.  One hundred percent (100%) of the Net Settlement Amount will be 
distributed to these Settlement Class Members in an amount determined by the 
Settlement Administrator’s calculation of the Individual Settlement Amount due to 
each Settlement Class Member. 

b. Calculation of Individual Settlement Amounts.  Each Settlement Class 
Member’s pro rata share of the Net Settlement Amount will be calculated based on 
the number of Contract Days attributed to each Settlement Class Member relative 
to the total number of Contract Days attributed to all Settlement Class Members in 
XPO LM’s records.   

c. Amount of Individual Settlement Amounts.  The Settlement Administrator 
Shall issue payment from the Settlement Fund to each of the Settlement Class 
Members in the amount of each Settlement Class Members’ pro rata share of the 
Net Settlement Amount, less amounts deducted for tax withholdings, as calculated 
by the Settlement Administrator.  Fifteen (15) percent of the amount allocated to a 
Settlement Class Member pursuant to this section shall be reported on an IRS Form 
W-2, and eighty five (85) percent shall be reported on an IRS Form 1099. 

d. Time for Payment of Individual Settlement Amounts.  The Settlement 
Administrator shall mail, by first-class U.S. mail, a check for the Individual 
Settlement Amount to each Settlement Class Member’s last known address, no later 
than 10 (ten) days following establishment of the Settlement Fund.  In the event 
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that a Settlement Class Member is deceased, payment hall be made payable to the 
estate of that Settlement Class Member and delivered to the Settlement Class 
Member’s successor in interest as defined by Code Civ. Proc. § 377.11. 

8. Un-Cashed Settlement Checks.  Each Settlement Class Member must cash his or 
her Individual Settlement Amount check within 90 days after it is mailed to him or her.  If a check 
is returned to the Settlement Administrator, Settlement Administrator will make all reasonable 
efforts to re-mail it to the Settlement Class Member at his or her correct address.  If any Settlement 
Class Member’s Individual Settlement Amount check is not cashed within 90 days after it is mailed 
or re-mailed, whichever is later, the Settlement Administrator will send the Settlement Class 
Member a letter informing him or her that, unless the check is cashed within 30 days of the date 
of the letter, it will expire and become non-negotiable, and offering to replace the check if it was 
lost or misplaced, but not cashed. If the check remains uncashed at the expiration of the 30-day 
period after this notice, the Settlement Administrator will void the check.  In such event, the 
Settlement Class Member will nevertheless remain bound by the Settlement, including the release 
of the Released Claims. 

9. Second Distribution.  Within 150 days after the Settlement Administrator mails 
the Individual Settlement Amount checks, the Settlement Administrator shall distribute the amount 
of any uncashed checks or remaining funds to those Settlement Class Members who cashed their 
Individual Settlement Amount checks.  The amount of uncashed checks or remaining funds shall 
be allocated according to the method used for Calculation of the Individual Settlement Amounts.  
The Settlement Administrator shall inform each of the Settlement Class Members receiving a 
second distribution that the check for any second distribution shall be cashed within 30 days or 
become void. 

10. Cy Pres Amount.  Within 180 days after the Claims Administrator mails the 
Individual Settlement Amount checks, the Claims Administrator shall distribute any uncashed 
checks or remaining funds on a cy pres basis to Legal Aid At Work (180 Montgomery St #600, 
San Francisco, CA 94104 – legalaidatwork.org). 

11. Non-Reversionary Settlement.  The entirety of the Settlement Class Fund will be 
utilized to pay Settlement Class Members, the Class Representatives, Class Counsel Fees and 
Expenses, the LWDA Payment, Settlement Administrator Fees and Costs or the cy pres beneficiary 
according to the terms of this Settlement. The Parties agree that no amount of the Settlement Fund 
will revert back to Defendant once paid pursuant to this Settlement. 

12. Taxes.  The Settlement Fund is a common fund that will be administered as a 
Qualified Settlement Fund for federal income tax purposes pursuant to Treas. Reg. § 1.468B-1, 
and the “administrator” of the Settlement Fund, within the meaning of Treas. Reg. § 1.468B-2(k), 
shall comply with all applicable requirements, which shall include, without limitation, (a) 
preparing a “Regulation Section 1.468B-3 Statement” pursuant to Treas. Reg. § 1.468B-3(e) on 
behalf of Plaintiffs and Defendant and providing copies to Counsel for Plaintiff and Defendant for 
review and approval (which approval shall not be unreasonably withheld); and (b) preparing and 
timely filing on behalf of the Settlement Fund (i) such income tax and other returns and statements 
as are required to comply with Treas. Reg. § 1.468B-2 and the other applicable provisions of the 
Internal Revenue Code of 1986, as amended (the “Code”), and (ii) all necessary state or local tax 
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returns.  In the event that any amounts to be distributed to the Settlement Class remain unpaid, that 
amount will be redistributed to the Settlement Class or to the Cy Pres beneficiary. 

13. Disclaimer of Liability.  XPO LM shall have no responsibility for deciding the 
validity of the Individual Settlement Amounts or any other payments made pursuant to this 
Settlement, and shall not be liable under any circumstances for any errors in the administration of 
this Settlement, shall have no involvement in or responsibility for the determination or payment of 
taxes and required withholdings, if any, and shall have no liability for any errors made with respect 
to the calculation of any Individual Settlement Amount.  Settlement Class Members represent and 
understand that they shall be solely responsible for any and all tax obligations associated with their 
respective Individual Settlement Amounts.  All Individual Settlement Amounts shall be deemed 
to be paid to Settlement Class Members solely in the year in which such payments are actually 
received by the Settlement Class Members.  

VII. NULLIFICATION OF SETTLEMENT 

1. Non-Approval of the Settlement.  If (a) the Court does not, for any reason, 
approve this Agreement in the form agreed to by the Parties, or (b) the Court does not, for any 
reason, enter a judgment and dismissal with prejudice of the Action, or (c) the approval of the 
Settlement, judgment, or dismissal is reversed, modified or declared or rendered void, then the 
Agreement and conditional class certification shall be considered void, and neither the Agreement, 
conditional class certification, nor any of the related negotiations or proceedings, shall be of any 
force or effect, and all parties to the Agreement shall stand in the same position, without prejudice, 
as if the Settlement had been neither entered into nor filed with the Court.  Notwithstanding the 
foregoing, the Parties may attempt in good faith to cure any perceived defects in the Agreement to 
facilitate Court approval. 

2. Invalidation.   Invalidation of any material portion of the Settlement shall 
invalidate the Settlement in its entirety, unless the Parties shall subsequently agree in writing that 
the remaining provisions of the Settlement are to remain in full force and effect. 

3. Stay Upon Appeal.  In the event of a timely appeal from the approval of the 
Settlement, judgment and dismissal, the judgment shall be stayed, and Defendant shall not be 
obligated to fund the Settlement Class Fund or take any other actions required by this Settlement 
until all appeal rights have been exhausted by operation of law. 

VIII. CONFIDENTIALITY   

1. Confidentiality of Settlement Class Member Information.  Class Counsel agrees 
(i) to hold the Settlement Class Member Information in strictest confidence; (ii) not to disclose or 
divulge the Settlement Class Member Information to any Settlement Class Member, including the 
Class Representatives, or to any third party except as otherwise required in this Agreement; and 
(iii) to use the Settlement Class Member Information exclusively for or to assist in administration 
of this Settlement and for no other purpose, including, but not limited to, fact-gathering, discovery, 
or communication with Settlement Class Members for any purpose other than administration of 
this Settlement. 
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IX. DUTIES OF THE PARTIES  

1. Mutual Full Cooperation.  The Parties agree to cooperate fully with one another 
to accomplish and implement the terms of this Agreement. Such cooperation shall include, but not 
be limited to, execution of such other documents and the taking of such other actions as may 
reasonably be necessary to fulfill the terms of this Settlement.  The Parties shall use their best 
efforts, including all efforts contemplated by this Agreement and any other efforts that may 
become necessary by court order or otherwise, to effectuate this Settlement and the terms set forth 
herein.  As soon as practicable after execution of this Agreement, Class Counsel, with the 
cooperation of Defendant and Defense Counsel, shall take all necessary and reasonable steps to 
secure the Court’s final approval of this Agreement. 

2. Duty to Support and Defend the Settlement.  The Parties agree to abide by all of 
the terms of the Settlement in good faith and to support the Settlement fully and to use their best 
efforts to defend this Settlement from any legal challenge, whether by appeal or collateral attack. 

3. Duties Prior to Court Approval.  Class Counsel shall promptly submit this 
Agreement to the Court for preliminary approval and determination by the Court as to its fairness, 
adequacy, and reasonableness.  Promptly upon execution of this Agreement, Class Counsel shall 
apply to the Court for the entry of a preliminary order scheduling a hearing on the question of 
whether the proposed Settlement should be approved as fair, reasonable, and adequate as to the 
Settlement Class Members, approving as to form and content the proposed Class Notice as agreed 
to by the Parties, and directing the mailing of the Class Notice to Settlement Class Members.  
Defense Counsel shall not oppose the motion for preliminary approval or join in the motion, 
provided that after review, it does not oppose any of its terms. 

4. CAFA Notice.  If it has not done so by the date this Agreement is executed, 
Defendant will promptly issue notice of this Settlement as required by the Class Action Fairness 
Act, 28 U.S.C. § 1715. 

X. MISCELLANEOUS   

1. Signatory Authorization to Settle.  The signatories to this Agreement hereby 
represent that they are fully authorized to enter into this Agreement and bind the Parties to the 
terms and conditions of this Agreement, and that the Class Representatives’ signatures also bind 
any business entity through which the Class Representatives provided services for Defendant. 

2. Different Facts.  The Parties hereto, and each of them, acknowledge that, except 
for matters expressly represented herein, the facts in relation to the dispute and all claims released 
by the terms of this Agreement may turn out to be other than or different from the facts now known 
by each Party and/or its counsel, or believed by such Party or counsel to be true, and each Party 
therefore expressly assumes the risk of the existence of different or presently unknown facts, and 
agrees that this Agreement shall be in all respects effective and binding despite such difference. 

3. No Prior Assignments.  The Parties represent, covenant, and warrant that they 
have not, directly or indirectly, assigned, transferred, encumbered, or purported to assign, transfer, 
or encumber, to any person or entity any portion of any liability, claim, demand, action, cause of 
action or rights herein released and discharged except as set forth herein. 
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4. Integration Clause.  This Agreement contains the entire agreement between the 
Parties relating to the Settlement and transaction contemplated hereby, and all prior and 
contemporaneous agreements, understandings, representations, and statements, whether oral or 
written, and whether by a Party or such Party’s legal counsel, are merged herein. No rights 
hereunder may be waived except in writing. 

5. Construction.  The Parties agree that the terms and conditions of this Agreement 
are the result of lengthy, intensive, arms-length negotiations between the Parties and that this 
Agreement shall not be construed in favor of or against any Party by reason of the extent to which 
any Party or his, her, or its counsel participated in the drafting of this Agreement. 

6. Modification.  This Agreement may not be changed, altered, or modified, except 
in a writing signed by the Parties, and approved by the Court.  This Settlement may not be 
discharged except by performance in accordance with its terms or by a writing signed by the 
Parties. 

7. Non-Admission.  Nothing contained herein, nor the consummation of this 
Agreement, is to be construed or deemed an admission by any person or party that any person or 
entity who contracted with, or provided any delivery services for, Defendant is an employee or 
was improperly classified as an independent contractor, or is to be construed or deemed an 
admission of liability, culpability, negligence, or wrongdoing on the part of Defendant or any of 
the Defendant Releasees.  Each of the Parties has entered into this Agreement with the intention 
to avoid further disputes and litigation with the attendant inconvenience and expenses.  This 
Agreement is a settlement document and shall be inadmissible in evidence in any proceeding.  The 
preceding sentence shall not apply to an action or proceeding to approve, interpret, or enforce this 
Agreement. 

8. Governing Law.  This Agreement is entered into in accordance with the laws of 
the State of California and shall be governed by and interpreted in accordance with those laws, 
excluding any choice of law provisions. 

9. Captions and Interpretations.  Paragraph titles or captions contained herein are 
inserted as a matter of convenience and for reference, and in no way define, limit, extend, or 
describe the scope of this Agreement or any provision hereof. Each term of this Agreement is 
contractual and not merely a recital. 

10. Court Jurisdiction Over Settlement.  The Parties agree that any dispute regarding 
the interpretation of the terms of this Agreement shall be resolved by the Court.  The Parties further 
agree that, upon the Final Approval Date, this Agreement shall be binding and enforceable 
pursuant to applicable law. 

11. Attorney Fees, Costs and Expenses.  Except as otherwise specifically provided 
for herein, each party shall bear his or its own attorney fees, costs and expenses, taxable or 
otherwise, incurred by them in or arising out of the Action and shall not seek reimbursement 
thereof from any other party to this Agreement. 

12. Execution in Counterparts.  This Agreement may be executed in counterparts 
with signatures transmitted by facsimile or electronic mail.  When each Party has signed and 
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delivered at least one such counterpart, each counterpart shall be deemed an original, and, when 
taken together with other signed counterparts, shall constitute one Agreement, which shall be 
binding upon and effective as to all Parties. 

IN WITNESS HEREOF, the Parties and their counsel have executed this Agreement on the date 
below their signatures or the signature of their representatives.  The date of the Agreement shall 
be the date of the latest signature. 

DATED: April _____, 2019 PLAINTIFF RON CARTER 

By: _________________________________ 
Ron Carter 

DATED: April _____, 2019 THE ESTATE OF JERRY GREEN 

By: _________________________________ 
Signatory 

DATED: April _____, 2019 PLAINTIFF BURL MALMGREN 

By: _________________________________ 
Burl Malmgren 

DATED: April _____, 2019 PLAINTIFF BILL MCDONALD 

By: _________________________________ 
Bill McDonald 

DATED: April _____, 2019 PLAINTIFF JOEL MORALES 

By: _________________________________ 
Joel Morales 

DATED: April _____, 2019 THE ESTATE OF JUAN ESTRADA 

By: _________________________________ 
Signatory 

DATED: April _____, 2019 DEFENDANT XPO LAST MILE, INC. 

By: _________________________________ 
Chris Signorello 
Senior Vice President, Litigation 
Counsel 

19
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APPROVED AS TO FORM AND CONTENT 

DATED: April 19, 2019 LEONARD CARDER LLP 

By: _________________________________ 
Jennifer Keating 
Amy Endo 
Attorneys for Plaintiffs and the 
Settlement Class 

 
DATED: April _____, 2019 JACKSON LEWIS P.C. 

By: _________________________________ 
Fraser A. McAlpine 
Adam L. Lounsbury 
Attorneys for Defendant XPO Last 
Mile, Inc. 
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IMPORTANT LEGAL NOTICE – THIS LAWSUIT SETTLEMENT MAY AFFECT 
YOUR RIGHTS 
 
TO:  ALL PERSONS WHO SIGNED A DELIVERY SERVICE AGREEMENT WITH 
XPO LAST MILE, INC. OR 3PD, INC. AND PERFORMED DELIVERY SERVICES IN 
CALIFORNIA, AT ANY TIME FROM MARCH 12, 2012 TO FEBRUARY 21, 2019 
 
PLEASE READ THIS NOTICE CAREFULLY. A FEDERAL COURT AUTHORIZED 
THIS NOTICE. THIS IS NOT A SOLICITATION FROM A LAWYER. 
 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

DO NOTHING AND RECEIVE A SHARE 
OF THE SETTLEMENT 

If you do nothing, you will receive a 
settlement payment and release all claims 
covered by this Settlement. 

EXCLUDE YOURSELF OR “OPT OUT” If you “opt out” of the lawsuit, you will not 
receive any payment under this settlement. 
However, you will also not release any of 
your claims and will be free to pursue any 
claims you may have against XPO Last Mile, 
Inc. 

OBJECT You may write an objection to the Court 
stating why you do not like the settlement. 
You may also appear in Court and explain 
why you do not like the settlement or use an 
attorney to appear for you. If you object, this 
does not mean you opt out of the class or that 
you will not receive your share of the 
Settlement (in fact, as explained below, if you 
opt out of the class, you will not be allowed to 
object to the settlement terms). 

 
1. Why did I receive this Notice? 

You are receiving this Notice because records from XPO Last Mile, Inc. (“XPO LM”) show that 
you signed a Delivery Service Agreement and performed delivery services, in California, 
pursuant to that Delivery Service Agreement at some time between March 12, 2012 and 
February 21, 2019.  XPO LM and the Plaintiffs in this case have entered into a proposed class 
settlement of legal claims relating to contract carriers in the above-captioned action.  This Notice 
(1) describes the settlement, (2) explains your rights, including how to participate in the 
settlement, how to object to the settlement, or how to exclude yourself from the Settlement, as 
well as what happens in each scenario, and (3) provides the calculation of your potential 

Case 3:16-cv-01231-WHO   Document 182-1   Filed 04/19/19   Page 33 of 42



2 
 

settlement share.  This Notice contains important information that may affect your legal rights.  
Please read it carefully. 
 

2. What is my share of the Settlement? 

Your estimated share of the settlement in this case is $________.  This estimate is based on 
[insert] number of days XPO LM’s records show you were a driver who performed delivery 
services in California pursuant to a Delivery Service Agreement, and is subject to change, as 
detailed below. 
 

3. What is the case about? 

On March 11, 2016, Plaintiffs Ron Carter, Juan Estrada, Jerry Green, Burl Malmgren, Bill 
McDonald, and Joel Morales (collectively “Plaintiffs”) filed a lawsuit in California alleging that 
XPO LM misclassified them as independent contractors and violated state and federal wage and 
hour laws by failing to pay overtime and minimum wages, provide meal and rest breaks, 
reimburse employment expenses and provide accurate wage statements and by taking unlawful 
deductions from their wages.  Plaintiffs seek compensation for those violations, as well as related 
penalties and interest.  That lawsuit is currently pending in front of Judge William H. Orrick in 
the U.S. District Court, Northern District of California, San Francisco.  The case is entitled 
Carter et al v. XPO Last Mile, Inc., Case No. 3:16-cv-01231-WHO.  XPO LM has denied all of 
these allegations, and the Court has made no determination as to the merits of any of Plaintiffs’ 
claims. 
 

4. What is a class action? 

A class action is a legal proceeding where one or more persons sue on behalf of other people 
who have similar claims.  In this case, Plaintiffs’ California state law claims were brought on 
behalf of themselves and on behalf of a class of XPO LM Contract Carriers.  A class action 
allows the Court to resolve the claims of all the class members at the same time.  At the same 
time that it authorized this Notice, the Court certified a class of Contract Carriers, for settlement 
purposes only, and appointed Plaintiffs and their attorneys (“Class Counsel”) to represent the 
class.  If the settlement does not receive final approval from the Court, Plaintiffs will be required 
to prove that the lawsuit should proceed as a class action. 
 

5. What is a collective action and how is it different from a class action? 

Plaintiffs’ lawsuit alleged claims for overtime compensation under both California state law and 
the Fair Labor Standards Act, which is a federal law.  The claims under California state law were 
brought on behalf of Plaintiffs and others by class action, as described in Paragraph 4 above.  
The claims under the federal Fair Labor Standards Act were brought on behalf of Plaintiffs and 
others similarly situated by collective action.  Unlike a class action, only people who 
affirmatively opt-in to participate in the litigation are members of a collective action.  On 
October 3, 2016, the Court conditionally certified the federal overtime claim as a collective 
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action and notice was sent to people who had personally worked as delivery drivers for XPO LM 
or 3PD in California pursuant to a Delivery Service Agreement since March 11, 2013 in order to 
determine the identity of persons who wished to be part of that collective action.  Everyone 
meeting the requirements set out in that Court-authorized notice who submitted a timely consent 
form to opt-in to the collective action is part of the collective action and is entitled to a pro rata 
share of the distribution to Collective Action Opt-Ins, as detailed below, in addition to their pro 
rata share of the distribution to the entire class, unless their federal claims were subsequently 
dismissed with prejudice for failure to respond to discovery. 
 

6. Background of settlement. 

Since the lawsuit was filed, the parties have exchanged hundreds of thousands of documents and 
deposed more than twenty witnesses.  Class Counsel believe that the claims asserted in the 
lawsuit have merit, but recognize the expense, length and uncertainty of continued litigation.  
XPO LM denies that the claims have merit, but believes that further litigation would be 
protracted, expensive, and contrary to its best interests.  Thus, the parties engaged in a two-day 
mediation with an experienced mediator and negotiated the settlement described here.  The Court 
has determined on a preliminary basis that the settlement is fair, reasonable, and adequate and in 
the best interests of the Class Members, and has ordered that this notice be provided to you. 
 

7. What are the terms of the settlement? 

XPO LM has agreed to pay a total amount of $16,500,000, which includes the following:  (a) 
approximately $12,054,500 to the Class Members to be distributed as set forth below (“Net 
Settlement Amount”); (b) $150,000 to the Collective Action Opt-Ins; (c) approximately $50,000 
in settlement administration expenses; (d) $4,125,000 in attorneys’ fees and costs to Class 
Counsel; (e) $102,500 in Plaintiffs’ services awards for acting as class representatives; and (f) 
$18,000 in penalties to the State of California.  XPO LM’s payment of this settlement in no way 
admits any wrongdoing and is being paid to settle the claims alleged in the lawsuit. 
 
The Court granted preliminary approval of the settlement on [date of preliminary approval] on 
behalf of the Collective Action Opt-Ins and a class defined as: 
 

All persons who (a) entered into a Delivery Service Agreement either in his or her 
individual capacity or through a business entity with XPO LM or 3PD, and (b) 
according to XPO LM’s records was a driver who performed delivery services 
pursuant to that Delivery Service Agreement, and (c) performed some portion of 
those delivery services within the state of California, at any time during the Class 
Period [March 12, 2012 through February 21, 2019]. 
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8. How will my share of the settlement amount be calculated? 
 
Each Class Member will receive a share of the Net Settlement Amount calculated based on the 
number of days between March 12, 2012, and February 21, 2019, that the Class Member is 
identified as the primary provider of delivery services for XPO LM in the State of California 
pursuant to their Delivery Service Agreement.  The Net Settlement Amount will be divided by 
the total number of days worked by all Class Members between March 12, 2012, and February 
21, 2019, to establish a value for each workday.  That daily value will then be multiplied by the 
number of days worked by each Class Member who participates in the settlement, to determine 
each Class Member’s settlement amount.  For tax reporting purposes, 85% of your settlement 
amount will be reported as miscellaneous income on a 1099-MISC tax form, with no 
withholding taken; 15% of your settlement amount will be reported on a W-2 tax form as wages, 
and be subject to withholdings.  Class Members should consult with their tax advisors 
concerning the tax consequences of the payments they receive under the Settlement. 
 
Each Collective Action Opt-In will also receive a share of the $150,000 distribution allocated to 
resolve their Fair Labor Standards Act claims.  The $150,000 distribution will be divided by the 
total number of days worked by all Collective Action Opt-Ins between March 12, 2012 and 
February 21, 2019 and then multiplied by the number of days worked by each Collective Action 
Opt-In during that time.  For tax reporting purposes, 50% of your share of this distribution will 
be reported as miscellaneous income on a 1099-MISC tax form, with no withholding taken, and 
50% will be reported on a W-2 tax form as wages, and be subject to withholdings. 
 

9. When will I receive my settlement payment? 

If the Court grants final approval of the Settlement, it is anticipated that the distribution of 
individual settlement payments will be made as soon as ten (10) days after final approval.  The 
earliest that this could occur is in _________ 2019. 
 

10. What are my options under the settlement? 
 

(a) Do Nothing and Receive a Share of the Settlement. 

If you choose to do nothing in response to this Notice, you will receive a payment from the Net 
Settlement Amount and, if you submitted a timely consent form to opt-in to the collective action, 
a payment from the allocation for Collective Action Opt-Ins.  You will be deemed a part of the 
Class Action, and you will be releasing all claims you may have against XPO LM related to the 
allegations in the lawsuit.  You will not be able to file a lawsuit or maintain any existing lawsuit 
against XPO LM for any conduct being released as part of this settlement. 
 

(b) Request to be Excluded From, or “Opt Out” of, the Settlement. 

You may request to be excluded from or “opt out” of, the Settlement.  If you request to opt out, 
you will NOT receive any money, nor will you release your claims.  To request to be excluded 
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from the Settlement, you must send a letter to the Settlement Administrator at the address below 
on or before __________, 2019.  Your request to opt out must be signed, include your name, 
current address and telephone number, and state the following, “I wish to opt out of the 
settlement in the case Carter et al v. XPO Last Mile, Inc., Case No. 3:16-cv-01231-WHO.  I do 
not want to share in the class settlement or be bound by it.  I understand that by sending this 
notice, I will not be eligible to receive a payment from this Settlement.”  Any opt-out request not 
postmarked on or before ________, 2019 will be void unless the Court agrees to review the late 
exclusion. 
 

(c) Object to the Settlement. 

You can ask the Court to deny approval of this Settlement by filing an objection.  You cannot 
ask the Court to order a different settlement; the Court can only approve or reject the Settlement.  
If the Court denies approval, no settlement payments will be sent out and the lawsuit will 
continue.  If that is what you want to happen, you must object.  Even if you object to the 
Settlement, you will still be a Class Member and will be bound by the Settlement if it is 
approved. 
 
Any objection to the proposed Settlement must be in writing.  If you file a timely written 
objection, you may, but are not required to, appear at the Final Approval Hearing, either in 
person or through your own attorney.  If you appear through your own attorney, you are 
responsible for hiring and paying that attorney.  All written objections and supporting papers 
must (a) clearly identify the case name and number (Carter et al v. XPO Last Mile, Inc., Case 
No. 3:16-cv-01231-WHO), (b) be submitted to the Court either by mailing them to the Class 
Action Clerk, United States District Court for the Northern District of California, 450 Golden 
Gate Avenue, San Francisco, CA, 94102, or by filing them in person at any location of the 
United States District Court for the Northern District of California, and (c) be filed or 
postmarked on or before ____________, 2019. 
 

11. What if the information on my Adjustment Form is incorrect? 

The Adjustment Form enclosed with this Notice sets forth (a) the number of days between March 
12, 2012, and February 21, 2019, that you are identified in XPO LM’s records as the primary 
driver who provided delivery services for XPO LM in the State of California pursuant to your 
Delivery Service Agreement, and (b) an estimate of your settlement share, assuming that the 
Court finally approves the Settlement, all Class Members participate in the settlement, and the 
Court approves the amounts sought for the other requested payments discussed in this Notice.  
Your actual settlement share may end up being different. 
 
If you disagree with the workday information shown on the Adjustment Form, you must contact 
the Settlement Administrator in writing at the address below, and provide documents to support 
your position.  Any disputes must be post-marked no later than ________, 2019.  Disputes post-
marked after this date will not be honored.  In the event of such a dispute, the Settlement 
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Administrator will review XPO LM’s records and yours to verify the information.  After 
consultation with you, Class Counsel and Defense Counsel, the Settlement Administrator will 
make a final determination of the number of workdays and that determination will be final, 
binding on you, and non-appealable. 
 

12. Who is the settlement administrator? 

The Settlement Administrator is a company hired by the parties to administer the Settlement.  
The Settlement Administrator’s contact information is: 
 

XPO LM Contract Carrier Class Action Administrator 
c/o ADMINISTRATOR NAME 

ADDRESS 
Phone:  (___) ___-____ 

 
The Settlement Administrator’s duties include processing challenges, objections and exclusions, 
making payments to the Class Members, and getting answers to any questions you may have.  
The Court has approved payment to the Settlement Administrator for its work, up to a total of 
$50,000, out of the $16,500,000 total settlement amount. 
 

13. Who should I call if I have questions about the settlement? 

If you have any questions about the settlement, you should call the lawyers who represent the 
Plaintiffs and the Class Members: 
 

LEONARD CARDER, LLP 
Jennifer Keating 

1330 Broadway, Suite 1450 
Oakland, California 94612 
Telephone: (510) 272-0169 

Email: jkeating@leonardcarder.com 
 

14. How will the lawyers and the class representatives be paid? 

Class Counsel, that is the lawyers representing Plaintiffs and the Class Members, will be paid 
from the $16,500,000 total settlement amount.  Class Counsel will request approval from the 
Court for payment of 25% of the total settlement amount for payment of attorneys’ fees and 
reimbursement of actual litigation costs.  These payments are for services provided, and to be 
provided, to the Class, and to compensate Class Counsel for the risk of bringing this case on a 
“contingent basis” where they invested time and all litigation costs with the chance of no 
recovery.  These amounts will not exceed $4,125,000 and are subject to Court approval.  Class 
Counsel will also ask the Court to approve individual payment awards to the Plaintiffs for their 
services as Class Representatives and their willingness to accept the risks of bringing this case.  
These awards will not exceed $102,500, and are also subject to Court approval.  The papers in 
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support of the request for attorneys’ fees and costs and the class representative payments are 
available for review online through the Settlement Administrator’s website at 
https://_______________________. 
 

15. Notice of Hearing on Final Approval and Objections to Class Action Settlement 

A Final Fairness Hearing will be held before Judge William H. Orrick on ________, 2019, 
at ____ am/pm in Courtroom 2 of the U.S. District Court, Northern District of California, 
located at 450 Golden Gate Ave., 17th Flr, San Francisco, California 94102, to determine whether 
the proposed Settlement is fair, reasonable, and adequate.  You do not need to appear at this 
hearing unless you wish to object to the Settlement.  If you have sent a written objection, you 
may appear at the hearing at your option, either in person or through an attorney of your choice 
at your expense.  If you plan to appear at the hearing, you should state your intention in either 
your written objection or submit a separate notice of intent to appear with the Court.  The hearing 
may be continued without further notice.  Check the Settlement Administrator’s website 
(www. ) or the Court’s Public Access to Court Electronic Records (PACER) system 
(https://ecf.cand.uscourts.gov) to confirm that the date has not been changed. 
 

16. What is being released as part of the settlement? 

Upon the final approval of the settlement by the Court, each Class Member (other than those 
who timely request to be excluded from the Settlement) shall be deemed to have fully, finally 
and forever released XPO LM from any and all California wage and hour claims against XPO 
LM related to or arising from their classification as an independent contractor that accrued on 
any day between March 12, 2012, and February 21, 2019, that they were identified as the 
primary provider of delivery services for XPO LM in the State of California pursuant to their 
Delivery Service Agreement. 
 
In addition, Collective Action Opt-Ins shall be deemed to have fully, finally and forever released 
XPO LM from any and all claims against XPO LM under the Fair Labor Standards Act related to 
or arising from their classification as an independent contractor that accrued on any day between 
March 12, 2013, and February 21, 2019, that they were identified as the primary provider of 
delivery services for XPO LM in the State of California pursuant to their Delivery Service 
Agreement. 
 

17. Where can I get more information about the settlement? 

This notice summarizes the proposed settlement.  For the precise terms and conditions of the 
settlement, please see the settlement agreement available at www.___________.com, by 
contacting Class Counsel (see contact information above in Section 13), by accessing the Court 
docket in this case through the Court’s PACER system at https://ecf.cand.uscourts.gov, or by 
visiting the office of the Clerk of the Court for the United States District Court, Northern District 
of California, 450 Golden Gate Avenue, San Francisco, California, between 9:00 a.m. and 4:00 
p.m., Monday through Friday, excluding Court holidays. 
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PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE 
TO INQUIRE ABOUT THIS SETTLEMENT. 
 
If you move or change address, please notify the Settlement Administrator of your new address 
by mail or by telephone (see contact information above in Section 12).  It is your responsibility 
to keep a current address on file with the Settlement Administrator to ensure receipt of your 
Settlement Payment. 
 
It is strongly recommended that you keep a copy of any dispute, request for exclusion and/or 
objection that you submit, and proof of timely mailing and/or faxing, until after the Final 
Approval hearing. 
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Challenge Procedure. 
Check the box below ONLY if you wish to challenge the dates listed above.  You do NOT have 
to submit this form if the dates of employment listed above are accurate.  All fields must be 
complete for your challenge to be accepted.  Any challenges must be post-marked by no later 
than , 2019.  Challenges post-marked after this date will not be honored.  

□ I wish to challenge the number of workdays listed above. Below is a written statement of 
what I believe to be my correct number of days between March 12, 2012 and February 21, 
2019 that I worked as the primary driver providing delivery services for XPO LM in the 
State of California pursuant to my Delivery Service Agreement.  My statement is 
supported by the enclosed information and/or documentary evidence that supports my 
challenge.  I understand that, by submitting this challenge, I authorize the Claims 
Administrator to review XPO LM’s records and determine the validity of my challenge.  

Name of Class Member  _______________________________ [preprinted] 

Class Member ID Number (from address label):  _______________________________ 
[preprinted] 

I believe that I worked ___ days as the primary driver providing delivery services for XPO LM 
in the State of California pursuant to my Delivery Service Agreement between March 12, 2012 
and February 21, 2019.   

Statement of reasons and documentation of workdays according to Class Member:  [Attach 
supporting documentation and use separate page(s) as necessary.] 

  

  

  

  

  

I declare under penalty of perjury that the foregoing is true and correct. 

 
Executed on:    ,   2019 
  Month       Day 
 
 
       
  Signature 
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