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DECLARATION OF DANIEL F. GAINES IN SUPPORT OF REQUEST FOR DISMISSAL  

DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
EVAN S. GAINES, ESQ. SBN 287668 
evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
4550 East Thousand Oaks Boulevard, Suite 100 
Westlake Village, California 91362 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff Hector Perez, on behalf of himself and all “aggrieved employees” pursuant to 
Labor Code § 2698 et seq. 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

 
FOR THE COUNTY OF KERN 

 
 
HECTOR PEREZ, on behalf of himself and all 
“aggrieved employees” pursuant to Labor 
Code § 2698 et seq., 

 
Plaintiff, 

 
       v. 
 
N M FOOD, INC., a California corporation, 
TACO BROS, INC., a California corporation, 
and DOES 1 through 10, inclusive, 

 
                               Defendants. 

 CASE NO: BCV-22-102741 
 
Assigned to the Hon. T. Mark Smith, Dept. T2 
 
DECLARATION OF DANIEL F. GAINES 
IN SUPPORT OF REQUEST FOR 
DISMISSAL  
 
[Filed Concurrently: Request for Dismissal] 
 
Complaint Filed: October 17, 2022 
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DECLARATION OF DANIEL F. GAINES IN SUPPORT OF REQUEST FOR DISMISSAL  

I, Daniel F. Gaines, declare as follows: 

1. I am an attorney duly admitted to practice law in the State of California and I am a 

managing shareholder at Gaines & Gaines, APLC, counsel of record for Plaintiff Hector Perez 

(“Plaintiff”) in this matter.  The matters set forth herein are of my own personal knowledge, and if 

sworn as a witness, I could and would testify competently thereto.   

2. On October 17, 2022, Plaintiff filed the instant Action seeking penalties on a 

representative basis, on behalf of himself and all “aggrieved employees,” for Defendants N M Food, 

Inc.’s and Taco Bros, Inc.’s (collectively, “Defendants”) violations of California Labor Code and the 

Private Attorneys’ General Act of 2004 (“PAGA”), codified as § 2698, et seq., by allegedly 

misclassifying employees as overtime-exempt and failing to pay all overtime wages earned, failing 

to provide meal and rest periods, or compensation in lieu thereof, failing to retain records, failing to 

issue complete and accurate wage statements, and failing to timely pay all wages due at separation of 

employment. The alleged violations occurred when Plaintiff worked for Defendants in Kern County, 

California. 

3. Following conversations with Defendants’ counsel, and following a mediation with 

Cynthia S. Sandoval, Esq. on October 18, 2023, my office has ascertained that Plaintiff’s claims are 

quite individual. In addition, my office has determined that Defendants do not have the financial 

means to fund a PAGA settlement. Furthermore, liability is disputed.  This determination is based on 

information provided by Defendants’ counsel through discussions in this matter.  

4. The Parties have negotiated a settlement of Plaintiff’s individual claims only, and the 

PAGA representative claims will be dismissed without prejudice, as set forth in the concurrently-filed 

request for dismissal. Attached hereto as Exhibit A is a true and correct copy of the Parties’ 

Settlement Agreement and Release (the “Settlement Agreement”). 

5.  The settlement does not contemplate the waiver of any claims by anyone other than 

Plaintiff and does not provide for the waiver of PAGA representative claims asserted on behalf of any 

employee or the State, such that there is no allocation of civil penalties in the Settlement.   

6. No notice is required to be given to the aggrieved employees because no notice of the 

pending Action was ever given; there has been no publicity of which the Parties are aware; neither 
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DECLARATION OF DANIEL F. GAINES IN SUPPORT OF REQUEST FOR DISMISSAL  

Plaintiff nor my office have communicated with any absent aggrieved employees about the Action; 

there is no other pending action, of which the Parties are aware, brought by any aggrieved employee; 

and the aggrieved employees are not reasonably ascertainable at the present time; consequently, no 

absent aggrieved employee will suffer prejudice as a result of this dismissal. 

7. Plaintiff, therefore, requests that the Court enter a dismissal of this action with 

prejudice as to Plaintiff’s individual claims and without prejudice as to the PAGA representative 

claims, pursuant to the request submitted concurrently herewith. 

8. Concurrent with the filing of this Request for Dismissal, Plaintiff has submitted  

the Settlement Agreement to the LWDA in compliance with Labor Code section 2699(l)(2). 

I declare under penalty of perjury under the laws of the State of California that the foregoing 

is true and correct and was executed on November 14, 2023, at Westlake Village, California. 

      
 

_________________________________ 
      DANIEL F. GAINES 
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Settlement Agreement and Release

Page 5 of 6

14. Choice of Law. This Agreement shall be deemed to have been entered into and shall be
construed and enforced in accordance with the laws of the State of California as applied to
contracts made and to be performed entirely within California.

 
15. Retention of Jurisdiction; Time is of the Essence. The Parties agree that the Superior Court 

of California, County of Kern retains jurisdiction to approve, interpret, or enforce this 
Agreement pursuant to Code of Civil Procedure section 664.6. Time is of the essence with 
respect to all provisions of this Agreement. 

 
16. Attorney's fees. The Parties agree that each party shall bear its own costs, fees, and expenses

(including attorneys’ fees) incurred in any way in connection with the Action, including such
costs, fees, and expenses incurred in connection with any related mediation or negotiations,
and in connection with the execution of this Agreement. However, the parties agree that, in 
the event that a court of competent jurisdiction determines there has been a breach of this 
Agreement, the Party deemed by the court to be the prevailing party in such subsequent action 
shall be entitled to, in addition to any other relief provided by law or equity, reasonable
attorneys' fees and statutory costs found by the court to be reasonably necessary. The remedies 
set forth in this Paragraph are limited to a breach of this Agreement and do not expand the 
rights of any Party to other matters related to the Actions or this Agreement. 

 
17. Competence and Authority. Each of the undersigned parties represents and warrants that

he or he is legally competent to execute this Agreement and that each person signing below is 
duly authorized to execute this Agreement. 

 
18. Execution of Agreement. This Agreement may be executed by the signatures of each of the 

Parties hereto, or their authorized representatives, including electronic signatures, on multiple 
copies of this Agreement, including copies transmitted by facsimile machines or electronic 
mail, and upon being so executed by all parties hereto, shall be effective as if all signatures 
appeared on the original of this Agreement. This Agreement may be executed in multiple 
counterparts that, when taken together, shall be deemed as one Agreement and that an 
executed facsimile page of this Agreement shall be deemed an original signature. 

The Parties, intending to be legally bound, have executed this Agreement as of the dates 
written below. 

  , 2023 Plaintiff Hector Perez 

, 2023 Defendant NM Food Inc. 

By:    
Its:     

, 2023 Defendant Taco Bros Inc. 

By:  
Its:     

Islam Elgafy, its President

Islam Elgafy, its President
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APPROVED AS TO FORM:

  , 2023 Gaines & Gaines, PLC, Counsel for
Plaintiff

By:     

, 2023 Belden Blaine Raytis, LLP, Counsel for
Defendants 

By: Kaleb L. Judy 

19 OCTOBER
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PROOF OF SERVICE AND CERTIFICATION 
 

I am employed in the County of Ventura, State of California.  I am over the age of 18 and not a party to the 
within action; my business address is 4550 East Thousand Oaks Boulevard, Suite 100, Westlake Village, CA 91362.  
 
_____ (For messenger) my business address is: 

 
On November 14, 2023, I served the foregoing document described as DECLARATION OF DANIEL F. 

GAINES IN SUPPORT OF REQUEST FOR DISMISSAL on the interested parties in this action by placing a true 
copy thereof enclosed in sealed envelopes addressed as follows: 

 
Kaleb L. Judy, Esq. kaleb@bbr.law 

James R. Harvey, Esq. james@bbr.law 
Brian J. Hill, Esq. briam@bbr.law 

BELDEN BLAINE RAYTIS 
5016 California Avenue, Ste. 3 

Bakersfield, CA 93309 
 

_____ (BY □ U.S. MAIL/ BY□ CERTIFIED MAIL, RETURN RECEIPT REQUESTED) The sealed envelope was 
mailed with postage thereon fully prepaid.  I am "readily familiar" with the firm's practice of collection 
and processing correspondence for mailing.  It is deposited with United States postal service on that same 
day in the ordinary course of business.  I am aware that on motion of party served, service is presumed 
invalid if postal cancellation date or postage meter date is more that one day after date of deposit for 
mailing in affidavit.   

 
_____ (BY FEDERAL EXPRESS OR OTHER OVERNIGHT SERVICE) I deposited the sealed envelope in a box or 

other facility regularly maintained by the express service carrier or delivered the sealed envelope to an 
authorized carrier or driver authorized by the express carrier to receive documents. 

 
__X__  (BY ELECTRONIC SERVICE) The above-stated document was submitted for service by electronic transmission  

via email pursuant to an agreement between counsel on the counsel of record listed above. 
 
__X__    (UPLOADED TO LWDA WEB PORTAL) I caused the above-described documents to be delivered to the Labor  

& Workforce Development Agency via online process at the PAGA Filing website (www.dir.ca.gov)  
in accordance with the procedure imposed by the LWDA. 

 
 I certify that the above document was printed on recycled paper. 
 
 I declare under penalty of perjury that the foregoing is true and correct.   
 
 Executed on November 14, 2023, at Westlake Village, California. 
 
 
          ___________________________ 
                JEREMY REYES 

http://www.dir.ca.gov/
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