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I, DANIEL F. GAINES, hereby declare and state as follows:

1. I am an attorney duly admitted to the practice of law in the State of California. I am
a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Nicholas Wilkerson (“Wilkerson™
or “Plaintiff”) and proposed Class Counsel in this action. I have personal knowledge of the facts
set forth herein and if called as a witness to testify to them, I could and would do so competently.

Education and Experience:

2. I obtained my BS degree from the University California at Berkeley in 2003. [
majored in Business Administration at the Haas School of Business.

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, [ was
a member of the editorial board of the Virginia Tax Review. I was also the recipient of the Lacy
Armour Scholarship, awarded to recognize academic excellence. At Virginia, [ focused my
studies on tax and real estate. I earned my JD and became a member of the California Bar in 2007.

4, Since becoming a member of the Bar, and until his recent retirement, | practiced law
with my father, Kenneth, at Gaines & Gaines, APLC. Our practice specializes in litigation, with
an emphasis in employment disputes like this one. Over 95% of my practice is devoted to complex
employment litigation similar to the instant action.

5. My firm has represented employees in complex employment matters such as this
one, with an emphasis in wage and hour issues. I have participated in and have been certified as
class counsel in dozens of class action matters since my admission to the Bar. A partial list of the
cases in which I have been appointed as class counsel is attached hereto as Exhibit A.

Factual and Procedural Background:

6. On August 4, 2022, Plaintiff exhausted the pre-filing requirements of the Labor
Code Private Attorneys General Act of 2004 (“PAGA”).

7. On October 10, 2022, Plaintiff initiated his Action in the Sacramento County
Superior Court by filing a class and representative action complaint, pursuant to PAGA, on behalf
of himself and all other similarly situated individuals.

8. As set forth in the operative Complaint, the Action assert claims against Defendant
for (1) failure to pay all minimum and overtime wages due (Labor Code §§ 510, 1194, and 1194.2
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and IWC Wage Order 4-2001); (2) failure to pay all wages due (Labor Code §§ 226.7, 246, 510,
512, and 1194; IWC Wage order 4-2001); (3) failure to provide rest periods or compensation in
lieu thereof (Labor Code § 226.7 and IWC Wage Order 4-2001); (4) knowing and intentional
failure to comply with itemized employee wage statement provisions (Labor Code §§ 226(a) and
(e)); (5) failure to timely pay wages due at the separation of employment (Labor Code §§ 201-203
and 227.3); (7) violation of Business and Professions Code § 17200 for underlying violations of
the Labor Code as set forth in the complaint in the Action; and (8) civil penalties pursuant to
PAGA for underlying violations of the Labor Code as set forth in the complaint in the Action.

9. Defendant sought to compel arbitration of some of Plaintiff’s claims, and the Court
entered an order compelling Plaintiff’s class and PAGA claims to arbitration. Plaintiff
subsequently commenced an arbitration with AAA that was dismissed by AAA shortly thereafter
due to nonpayment of fees by Defendant. Defendant filed an appeal of the trial court’s order, case
no. C098019, which was dismissed by the Third Appellate District of the California Court of
Appeal because the order was not immediately appealable under California law.

10.  Defendant denies any liability or wrongdoing of any kind associated with the claims
alleged in the Action, and further denies that the Action are appropriate for class treatment for any
purpose other than this settlement. Defendant contends that it has complied at all times with the
California Labor Code. It is Defendant’s position that, if this case were to be litigated, class
certification would be inappropriate because Plaintiff is not an adequate Class Representative,
Plaintiff’s claims are not typical of putative class members, and individual issues predominate
over class issues, among other defenses. The Action, the negotiation and execution of the
Settlement Agreement, and all acts performed or documents executed pursuant to or in furtherance
of this Settlement Agreement (i) shall not be used as an admission, or as evidence of wrongdoing
by the Defendant, or for any other purpose whatsoever; (ii) shall not be an admission or evidence
of fault on behalf of Defendant in any action before a civil court, criminal court, administrative
agency of any type, or other tribunal; and (iii) shall not be deemed to be, and may not be used as,
an admission or evidence of the appropriateness of these or similar claims for class certification

in the Action or with respect to any other proceeding whatsoever.
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11.  The Class Representative contends that Defendant violated the California Labor
Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for class
certification.

Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued

Litigation:

12. My colleagues and I have conducted a thorough investigation into the facts and law
during the prosecution of this class action case, including the exchange of extensive informal
discovery and the review and verification of statistical data and other facts and information
provided by Defendant. My colleagues and I have investigated the applicable law as applied to the
facts discovered regarding the alleged claims of Plaintiff and potential defenses thereto, and the
damages and other losses claimed by Plaintiff.

13.  The Parties agreed to participate in nonbinding mediation of Plaintiff’s claims while
Defendant’s appeal was pending. On May 2, 2023, following their exchange of information and
documents regarding the Settlement Class and the claims and defenses asserted by the Parties, the
Parties engaged in arm’s-length negotiations with the assistance of an experienced wage and hour
mediator, Brandon McKelvey, Esq. Mr. McKelvey ended the mediation session with a mediator’s
proposal, which both Parties accepted to reach the resolution of the Action detailed herein.

14. Based on our independent investigation and evaluation, my colleagues and I are of
the opinion (and so represent to the Court) that settlement for the consideration and on the terms
set forth in this Settlement Agreement is fair, reasonable, and adequate and is in the best interest
of the Settlement Class in light of all known facts and circumstances, including the risk of
significant delay, the risk the Settlement Class will not be certified by the Court, and the defenses
asserted by Defendant.

15.  The Parties agree that the Settlement Class described herein may be certified for
settlement purposes only and that any motion for approval seeking, inter alia, certification of the
Settlement Class is for purposes of the settlement only. If for any reason the settlement is not
approved, the certification will have no force or effect and will immediately be revoked. The

Parties further agree that certification for purposes of the settiement is in no way an admission that
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class certification is proper under the more stringent standard applied for litigation and that
evidence of this limited Settlement Agreement for settlement purposes only will not be admissiblel
for any purpose in this or any other proceeding.

16.  The parties jointly prepared the Settlement Agreement and Release of Claims
(“Settlement Agreement”, “Settlement”, or “Stip.”). A true and correct copy of the Settlement is
attached hereto as Exhibit B.

17.  Plaintiff contends that Defendant failed to pay Class Members all wages due because
it required them to work off-the-clock, without pay, and because it failed to properly compute the
regular rate of pay when paying overtime and other forms of wages. Plaintiff argues that Class
Members were required to perform work-related activities off-the-clock, resulting in Defendant’s
failure to pay all minimum and overtime wages earned, in violation of Labor Code §§ 510, 558,
1194, and 1194.2. Plaintiff contends that Class Members were only paid for limited time while
working from home, including time spent speaking with customers on the phone; other work time
was unpaid. While working in an office setting, Class Members were allegedly required to arrive
early to work and begin preparing for the day, but were not permitted to clock in until their shift
start time.

18.  Plamtiff also alleges that Class Members were paid bonuses, commissions, and other
forms of non-base hourly wages that were not included in their regular rate of pay for purposes of
computing the proper meal and rest period premiums and sick pay rates, in violation of Labor
Code §§ 226.7, 246, 510, 512, 558, and 1194. Here, when Class Members earned meal period
premiums and sick pay, they were allegedly paid at their base rate. Plaintiff calculates classwide
damages on his unpaid wages claim at approximately $650,000, with PAGA civil penalty liability
of $1,517,600.

19.  Of course, this claim was subject to numerous defenses which had the potential to
defeat the claims in their entirety. Defendant argued that all employee time was compensated, that
off-the-clock work was forbidden by company policy, that there were no miscalculations of the
regular rate because any bonuses paid were discretionary and not required to be computed into the

regular rate of pay, and that these claims — particularly the off-the-clock claim — could never be
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certified based on manageability and typicality concerns. The negotiated settlement amount is a
product of compromise here.

20.  Plaintiff also argues that Defendant failed to permit or authorize Class Members to
take timely 30-minute meal periods for shifts greater than 5 hours in length, in violation of Labor
Code §§ 226.7, 512, 558, and 1194 and IWC Wage Order 4-2001. Labor Code § 512 provides
that employers (like Defendant) may not employ an employee for a work period of more than five
hours without providing a 30-minute meal period starting no later than the end of the fifth hour.
Class Members were routinely unable to take a proper meal period when they worked shifts in
excess of five hours and a second meal period when they worked shifts in excess of ten hours. In
advance of mediation, Defendant provided timecards which reflected a meal period violation rate
of 12.6%, although some meal period premium payments were made (albeit at a rate Plaintiff
contends was too low, as detailed above). Plaintiff calculates maximum class damages on this
claim at $430,000 with PAGA civil penalty liability of $737,900. Defendant strongly argues that
it fully complied at all times with California’s meal break laws, and that the high rates of
compliance in its payroll records demonstrate that its policies and practices conform with
California law. It also argues manageability concerns in certifying this claim. The compromise
reached here reflects a fair resolution of the claim in light of the risks of further litigation.

21.  Plaintiff also argues that Defendant failed to pay Class Members premium wages
for missed, denied and unauthorized rest periods in violation of Labor Code § 226.7 and IWC
Wage Order 4-2001. These restrictions and requirements contravene California law with respect
to rest periods.

22.  Plaintiff calculates damages on this claim at up to approximately $2,733,000, with
PAGA civil penalty liability of $1,474,100. This claim was also subject to substantial litigation
risk and required a discount for settlement purposes at this juncture of litigation. Defendant argued
that its policies were always California compliant, that it never exerted any control over employees
during their rest periods, that any rest periods not taken were waived by employees, and that this
proffered waiver defense would render class certification unmanageable. The resolution reached

reflects a fair compromise of this claim.
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23.  Plaintiff contends that Defendant failed to issue Plaintiff and Class Members
accurately itemized wage statements. Because Class Members were not paid all wages due, as
Plaintiff argues, the wage statements issued to Class Members fail to accurately state all gross
wages earned, in violation of Labor Code § 226(a)(1), and net wages earned, in violation of Labor
Code § 226(a)(5). Plaintiff calculates statutory penalties on this claim at $1,256,900, with PAGA
civil penalty liability of $1,517,600. He also recognizes that this claim had several litigation
hurdles which required a discount for settlement at this juncture, including defenses for willfulness
and injury, and Defendant’s key argument that no wages were ever underpaid, such that there
could be no derivative wage statement claim at all. The compromise reached as to this claim
reflects a fair discount for litigation risk.

24, Plaintiff also argues Defendant failed to pay Class Members all wages due upon
separation of employment, in violation of Labor Code §§ 201-203. As Defendant failed to pay
them all wages due during the course of their employment, as described above, these wages were
due and owing upon separation of employment yet went unpaid. Plaintiff calculates statutory
penalties on this claim at $1,001,532, with PAGA civil penalty Lability of $12,200. Defendant
proffered defenses to this claim — specifically, that even if wages were unpaid (which it denies),
there would have been a good faith dispute as to whether those wages were ever due, eliminating
liability under the statute. The compromise reached represents a fair resolution of the claim in
light of the risks involved in prevailing on it and the unpaid wage claims on which it is based.

25. A discount on the maximum value of Class members’ claims was required (and
warranted) to resolve the matter at this stage of the litigation. Defendant always maintained
multiple defenses to each claim as to class certification and on the merits. It also argued that
Plaintiff and Class Members could not litigate their claims on a classwide basis due to the language
in their arbitration agreements, which the Court found to be enforceable (albeit with a different
interpretation than Defendant proffered). It argued that it adopted and enforced legally complaint
policies and practices which authorized meal and rest periods as required by law, and employees

did not voice concern over meal and rest periods being denied.
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26.  The discount negotiated for settlement here is a reasonable compromise, particularly
considering that the risk of obtaining class certification on all or any of Plaintiff’s claims involves
a 50% or higher hurdle, especially with respect to the meal and rest period and off-the-clock
claims, to which Defendant maintains strong arguments to defeat class certification (in addition to
muitiple defenses on the merits of the claims). Class certification is a substantial risk in any class
action case. Here, while Plaintiff maintains that the requirements of class certification are met,
Defendant proffers various arguments why class treatment is not appropriate, including but not
limited to that individualized inquires among class members predominate over common ones. [f
Defendant was to defeat Plaintiff’s class certification motion, there would be no class wide relief
whatsoever, and most class members would likely not file individual claims.

27.  Plaintiff also faced the risk of a loss on the merits on his claims. It is very possible
that the Court would agree with Defendant’s position that its practices complied with the
requirements of California law or could not be certified. In such a case, the value of Platiff’s
claims would be zero.

28.  Finally, Plaintiff faced the risk that he would not obtain a maximum damage/penalty
award on all (or any of) his claims. For example, Plaintiff’s wage statement claims and waiting
time penalty claim are wholly derivative of his unpaid wage claims. If he did not prevail on those
claims, he would not prevail on a claim for deficient wage statements or failure to timely pay
wages. In addition, Plaintiff seeks discretionary penalties pursuant to the PAGA. Even if Plaintiff
did prevail on his claims, it is possible that the Court would not impose all penalties pursuant to
its discretionary power to reduce them.

29.  Defendant strongly contends that its policies and practices do not violate any laws.
It contends that it properly provided for all meal and rest periods and fully compensated its
employees for all time worked. [t further contends that the wage statements it provides to its
employees are fully compliant with California law.

30. When the costs and risks of non-certification and loss on the merits are considered,

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.
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31.  The settlement for each Class Member is fair, reasonable and adequate, given the
inherent risk of litigation, the risk relative to class certification and the costs of pursuing such
litigation. The settlement shall finally resolve all claims of the Class Members as alleged in the
Action.

Class Certification Requirements:

32.  To date, no class has been certified. The Stipulation of Settlement contains a
provision pursuant to which we stipulate to the Court’s provisional certification of the
approximately 818-member Settlement Class, but do so for purposes of this settlement only.

33.  In this case, the Class Members are identifiable from Defendant’s employment and
payroll records. Further, the Settlement Class is sufficiently numerous to warrant certification.
According to Defendant’s records, the Class comprises approximately 818 employees.

34,  The Class Members® claims all stem from a common source: members of the
Settlement Class allege that Defendant violated the same Labor Code provisions in connection
with their employment. All members of the Class seek the same relief under the same California
laws (related to unpaid wages, meal and rest period premiums, inaccurate or incomplete wage
statement, failure to timely pay wages due upon separation, and derivative claims). Under these
circumstances, the commonality requirement is satisfied for purposes of certifying the Settlement
Class for settlement purposes.

35. In this case, the named Plaintiff and proposed Class Representative Nicholas
Wilkerson is a former non-exempt employee who worked for Defendant in the State of California
during the Class Period. He contends that Defendant failed to pay all wages, failed to provide
meal and rest periods, failed to comply with itemized employee wage statement provistons, and
failed to timely pay wages at the separation of employment, in violation of Labor Code §§ 201-
202, 226(a), 226.3, 226.7, 227.3, 510, 512, 558, 1194, 2698, and 2699. He has the same claims as
those that the members of the Settlement Class would reasonably be expected to bring based on

the course of conduct alleged herein.
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36.  Plaintiff has also demonstrated that he will aggressively and competently assert the
interests of the proposed Settlement Class; he has taken an active role in this litigation and has no
apparent conflicts with other class members.

Settlement of Claims Pursuant to Labor Code § 2699 ¢f seq. (PAGA):

37.  Concurrently with the filing of this Motion, my office is transmitting the Settlement
Agreement (and these approval documents) to the LWDA, in compliance with Labor Code §
2699(1}2). Evidence of submission is attached hereto as Exhibit C.

I declare, under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct. Executed this 25th day of July, 2023 at Westlake Village, California.

DANIEL F. GAINES

9.
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Coleman v. Wireless Lifestyle, Inc., USDC — Western District of Missouri, Case No. 4:12-cv-
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Colombo-Beyeler, et al. v. Viking River Cruises, Inc., San Bernardino County Supetior Court,
Case No. CIVDS1611608

Conlee v. Clark Pacific Corporation, Yolo County Superior Court, Case No, CV14-1409

Contreras v. Osmose Ulilities Services, Inc., San Bernardino County Superior Court, Case No.
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Contreras v. West American Service Corporation, Kings County Superior Court, Case No.
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Corona v. Yosemite Meat & Locker Service, Inc., Stanislaus County Superior Court, Case No.
2006828

Cortellessa v. Dotnext, Inc., Alameda County Superior Court, Case No. RG09429971
County v. Ingram Mirco, Inc., San Bernardino Superior Court, Case No. CIVRS 1304445

Covarrubias, et al. v. Pelersendean Builder Group, Inc., Kern County Superior Court, Case No.
BCV-16-101122

Cowen, et al. v. Evergreen Alliance Golf Limited, L.P., d/b/a Arcis Golf, San Bernardino County
Superior Court, Case No. CIVDS1719283

Cruz-Garcia v, Lemonade Restaurant Group, LLC, Los Angeles County Superior Court, Case
No. BC478205

Cunningham v. Performance Contracting, Inc., Contra Costa County Superior Court, Case No.
Ci6-02157



Dabney v. Coneybeare, LLC, et al., Orange County Superior Court, Case No. 30-2018-
00999989-CU-OE-CXC

Dabney, et al. v. Panera, LLC., San Bernardino County Superior Court, Case No.
CIVDS1516030

Diaz, et al. v. Seaworld Entertainment, Inc., Imperial County Superior Court, Case No.
ECUI10046

Diggs v. Western Waterproofing Company, Inc., San Francisco County Superior Court, Case No.
CGC-14-539281

Dismuke v. Rhodes Retail Services, Inc., Sacramento County Superior Court, Case No. 34-2011-
00105001

Dorsette v. TA Operating, LLC, USDC — Central District of California (L.os Angeles), Case No.
EDCV 09-1350 PA (RZx)

Duran v. The Image of California, Inc., Kern County Superior Court, Case No. 5-1500-CV-
284056 DRI

FEdwards v. Trans World Entertainment Corp., San Diego County Superior Court, Case No. 37-
2010-00095123-CU-OE CTL

Esakhani v. Central Valley Gaming, Stanistaus County Superior Court, Case No. 2020667
Escobar v. SMSSI of California, Inc., San Francisco Superior Court, JCCP No. 4776

Espinosa v. Taltech Construction, el al., Los Angeles County Superior Court, Case No.
BC590176

Espinosa v. Bodycote Thermal Processing, Inc., Los Angeles County Superior Court, Case No.
BC501617

Espinoza v. Pabco Building Products, LLC, Los Angeles County Superior Court, Case No.
VC065660

Estrada v. Net Source Communications, Inc., Los Angeles County Superior Court, Case No.
BC431169

Estrada v. OS Restaurant Services, LLC, Santa Clara County Superior Court, Case No.
16CV293249

Estupinan v. Global Development Strategies, Inc., Santa Clara County Superior Court, Case No.
110CV178898



Fadhl. v. Siemens Healthcare Diagnostics Inc., Sacramento County Superior Court, Case No.
34-2017-00209518

Fernandez v. The Regents of the University of California, Los Angeles County Superior Court,
Case No. BC656256

Ferrer v. Dish Network Corporation, Los Angeles County Superior Court, Case No. BC441354
Findora v. Barry Callebaut US4 LLC, Napa County Superior Court, Case No. 9CV000219
Flores v. Cintas Corporation, Los Angeles County Superior Court, Case No. BC400422

Friel v. Midwest Construction Services, Inc., San Joaquin County Superior Court, Case No. 39-
2015-00329204-CU-OE-STK

Gagnon v, Banc of California, Contra Costa County Superior Court, Case No. C 15-00196

Galarza v. Bayou Well Services, LLC, Kern County Superior Court, Case No. 8-1500-CV-
279372 DRL

Galarza v. C & H Testing Service LLC, Kern County Superior Court, Case No, BCV-15-100008
SPC
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GAINES & GAINES, APLC

45350 East Thousand Qaks Boulévard, Suite 100
Westlake Village, California 81362
Telephone: (818) 703-8985

Facsiumile: (818) 703-8984

Attorneys for Plaintiff Nicholas Wilkerson, individually and on behalf of all similarly situated

1 individuals

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

- NICHOLAS WILKERSON, individuoally CLASS ACTION

and on behaif of all similarly situated

individuals, CASE NO: 34-2022-00328182
Plaintiff, Assigned to the Hon. Lavra Damrell, Depr. 28
V- SETTLEMENT AGREEMENT AND
RELEASE OF CLAIMS

OFFICIAL PEST PREVENTION, INC,, 2
Delaware corporation, and DOES | through Complaint Filed: October 10, 2022
14, inclusive, .

Defendants,

“SETILEMENT AGREEMENT AND RELEASE OF CLAIMS

Doc (D: 721810206277d214769b3e1 108b4BIBHCYT7 2591




o

o O o T S S S o L e T e Y G
® 9 &6 A D RN S S P E A e R @ omoD B

= I - RS - T V. N - P S

" Member” or “Class Members.” Any Class Member who files & timely request for exclusion, as

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS

This Settlernent Agreement and Release of Claims (“Setlement Agreement”} is made and
entered into by and between Plaintiff Nicholas Wilkerson (“Plaintiff” or "Class Represcitative™),
individually and on behalf of all others similarly situated, and Defendant Official Pest Prevention,
Inc., a Delaware corporation (“Defendant™), subject to the terms and conditions herein and the
Court’s approval.

A Definitions.

1 Plaintiff, the Settlement Class (as defined below), and Defendant are collectively
referred to herein as “the Parties.”

2. Daniel F. Gaines and Alex P. Katofsky of Gaines & Gaines, APLC are counsel of
record for Plaintiff Nicholas Witkerson. For purposes of this Settlement Agreement only, the firm
of Gainés & Gaines, APLC shal! be designated as “Class Counsel.™

3 The “Action” means the case of Nicholas Wilkersor v. Official Pest Prevention, Inc.,
Sacramento County Superior Court Case No. 34-2022-00328182 (the “Action™},

4. The “Settlement Class” shall be defined as “all non-exempt employees of Defendant
in California at any time between October 10, 2018 and the earlier of August 3, 2023 or the date
the Court grants preliminary approval of this Settiement” {the “Class Period”). Defendant
represents that this Class contains no more than approximately 818 Class Members who worked an
estimated 24,000 workweeks during the Class Period through May 2, 2023,

5. The “Aggrieved Employees™ shall be defined as “all non-exempt employess of
Defendant in California at any time between Augusi 4, 2021 and the earlier of August 5, 2023 or
the date the Court grants preliminary approval of this Setflement” (the “PAGA Period”).

6. Members of the Seftlemeni Class shall collectively be referred to as a “Class

detailed below, will be excluded from the final Settlement Class.
7. The “Effective Date” is defined as the date the Court signs an order graiting final
approval of the settlement and entering judgment thereon (the “Effective Date™) If objections to

the settlement are filed, the BEffective Date of the settlement is the sixty-fifth (65th) day after notice
: -2 . .

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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of the final approval order is mailed, unless an appeal is filed, in which case the Effective Date is
the day afier (1) the settiement is upheld by the Court of Appeals, or (2) all appeals are dismissed.
B. General.

IR On Augus! 4, 2022, Plaintift exhausted the pre-filing requirements of the Labor
Code Private Attorneys Ceneral Act of 2004 (“PAGA™).

2, Qo QOctober 10, 2022, Plaintif{ initiated his Actior in the Sacramento County
Superior Court by filing a class and representative action corpplaint, pusnant 10 PAGA, on behalf
of himself and all other similarly situated iadividuals.

3. As set forth in the operative Complaint, the Action agsert claims against Defendant

for (1) failure to pay all minimum and overtime wages duc (Labor Code §§ 510, 1194, and 11942
- and TWC Wage Ovrder 4-2001), (2) failure to pay all wages due (Labor Code §§ 226.7, 246, 510,
| 512, and 1194; IWC Wage order 4-2001); (3) failure to provide rest periods or compensation in
1 Tieu thereof (Labor Code § 226.7 and IWC Wage Order 4-2001); (4) knowing and intentional failure

to comply with itomized employee wage staternent provisions {Laboi Code §§ 226(a) and (e)); (5
faiture to timely pay wages due at the separation of employment (Labor Code §§ 201203 and
227.3); (7) violation of Business and Professions Code § 17200 for underlying violations of the '

- Labor Code as set forth in the complaint in the Action; and {8) civil penaities pursuant to PAGA

" for underlying violations of the Labor Code as set forth in the complaint in the Action,

4, Defendant denics any Hability or wrongdeing of any kind associated with the claims
alleged in tHe Action, and further dendes that the Action are appropriate for class treatment for any
purpose other than this settlement. Defendant contends that it bas complied at all times with the
California Labor Code. It is Defendant’s position that, if this case were to be litigated, class _

certification would be inappropriate because Plaintiff is not an adequate Class Representative,

| Plaintiff’s claims are not typical of putative class members, and individual issues predominate over. _

class issues, among other defenses. The Action, the negotiation and execution of this Settlement
Agreement, and all acts performed or documents executed pursuant to or in furthersnce of this
Settiemnent Agreerent (i) shall not be used as an admission, or as evidence of wrongdoing by the

Defendant, or for aty other purpose whatsoever; gi} shall not be an admission or evidence of fault

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS

Dos 10D 7218020627742147680 %1 10904 808feaTa591




oo < BN ot B W R e

O L A :
m_g_mw&m_mwgaasaazmmxg;

on behalf of Defendant in any action befove a civil court, criminal court, administrative agency of
any type, or other tribunal; and (i) shall not be deemed to be, and may not be used as, an admission
or evidence of the appropriateness of these or similar claims for class certification in the Action or
with respect to any other proceeding whatsorver.

5. The Class Representative contends that Defendant violated the California Labor |
Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for class
certification.

6. Class Counsel represent that they have conducted a thorough investigation nto the

facts and law duning the prosecution of this class action case, including the exchange of extensive

 formal and informal discovery and the review and verification of statistical date and other facts and |

information provided by Defendant. Counsel for the Parties also represent that they have
investigated the applicable law as applied to the facts discovered regarding the alleged claims of
Plaintiff and potential defenses thereto, and the damages and other Josses claimed by Plaintiff.

7. Defendant soughi to compel arbitration of some of Plaintiff’s claims, and the Court
entered an order compelling Plaintiff"s class and PAGA claims to arbitration. Plaintiff
subsequently commenced an arbiteation with AAA that was dismissed by AAA shortly thereafier
due to nonpayment of fees by Defendant. Defendant filed an appeal of the trial court’s order, case
no. C098019, which was dismissed by the Third Appellate District of the California Court of
Appeal because the order was not immediately appealable under California law.

8. The Parties agrecd to participate in nonbinding mediation of Plaintiff’s claims. On
May 2, 2023, following their exchange of jnformation and documents regarding the Settlement
Class and the claims and defenses asserted by the Parties, the Parties ongaged o amc1’s-length :
negotiations with the assistance of an experienced wage and bour mediator, Brandon McKelvey, |
Esqg.. Mr. McKelvey ended the mediation session with a mediator's proposal, which both Parties
aceepted to reach the resolution of the Action set forth herein,

9. Based on their own independént investigation and evaluation, Class Counsel are of

‘the opinion (and will so represent to the Court) that settlement for the consideration and on the

terms set forth in this Seitfement Agreement is fair, reasonable, and adequate and is in the best|

SETTLEMENT AGREEMENT AND RELEASE O? CLAIMS
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intersst of the Settlement Class in light of alt known facts and circumstances, including the risk of
significant delay, the risk the Settlement Class will not be certified by the Court, and the defenses
asserted by Defendant. Defendant and its counsel also agree (and will so represent to the Court) |
that this settlement is fair and in the best inierest of the Settlement Class.

10.  The Parties agree that the Settlement Class described herein maay be certified for
settlement purposes only and that any motion for approval seeking, inter alia, certification of the
Settlement Class is for purposes of the settlement only. If for any resson the scitlement is not
approved, the certification will have no force or effect and will immediately be revoked. The
Parties further agree that certification for purposes of the settlement is in no way an admission that
class certification is proper under the more stringent standard applied for litigation and that}
evidence of this limited Seitlement Agreement for settlement purposes only will not be admissible
for any purpose in this or any other proceeding, |
C. Terms of Settlement.

1. The financial terms of the Settlement Agreement are as follows;

€)) Gross Settlement Amount: The Parties agree to settle the Action for a Gross |
Settlement Amount of Nine Hundred Ninety-Four Thousand Five Hundred Dollars ($994,500) (the
“Gross Settlement Amount™), subject to any increase based on the escalator provision in paragraph
H(16) herein. The Gross Settlement Amount includes the attormey's fees of Class Counsel; |
litigation costs and expenses (which includes, without limitation, all such fees and costs incurred
to date, as well as such fess and costs to be incurred in documenting tbe seitlement, providing any
notices required as part of the settlement, securing Court approval of the settlement, and obiaining {
judgment in the Action}; the Service Payment to the Class Representative, as approved by the
Court; the paymicat to the California Labor and Workforce Development Agency ("LWDA™); and
all costs of administration, including, without Hmitation, setflement administration fees and
expenses. All employer payroll tax obligations duc on wage payments mede from the Net
Settlement Proceeds shall be paid by Defendant separate and apart from, and in addition to, the

Gross Settlement Amount,

-5

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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 the class workweek value by the pumber of weeks worked by each participating Class Member in

* 2 non-exempt pasition in California during the Class Period. As to the Agpricved Employees, the

(b} Nei Seftiement Proceeds: “Net Settlement Proceeds™ is defined as the
Gross Settlement Amount foss the amounts approved and swarded by the Court for: attorney’s fees
and documented Rtigation costs and expenses incurved or advanced by Class Counsel; the Service
Paymeats to the Class Representative; the payment to the LWDA pursuant io PAGA; and the costs
of administering the settlement.

(e} Calculation of the Individual Payment Amounts: “Individual Payment
Amount” means the portion of the Net Settloment Proceeds distributable to each Clas, Member
who participates in the Class Settlement (i.0., who does not submit a valid request for exclusion
form) and each Aggrieved Employee, whether they participate in the Class Scttlement or not. As
to participating Class Members, the class portion of the Individual Payment Amount will be
determined by dividing the Net Seftlement Proceeds, less the $25,000 PAGA alocation, by the
total number of weeks worked by the entire Settlement Class in 2 non-exempt position in Celifornia

during the Class Period, net of opt outs, resulting in the class workweek value; and then multiplying

PAGA portion of the Individual Payment Amount will be determined by dividing the PAGA
settletnent amount ($25,000) by the total mumber of weeks worked by all Aggrieved Employees in
a non-exempt position in California during the PAGA Period, resulting in the PAGA workweek
valve; and then multiplying the PAGA workweck valve by the number of weeks worked by each
Aggrieved Employee in a nop-exexpt position in California during the PAGA Period.

(&}  For tax purposes, the class portion of each Individual Payment Amount will
be apportioned (a) 20% as wages {reported on an IRS Form W-2 and subject o appiicable
withholdingsy, and {b} 80% cqually as penalties and interest {reported on an IRS Form 1099, if
required). The PAGA portion of each Individual Payment Amount will be apportioned 100% as
penalties {reported on an IRS Form 1099, if required)y. All Individual Payment Amounts paid to
Class Members and Aggrieved Employees will be subject to any applicable wage garnishments,

liens, or other legally mandated treatment as required by law,

6
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(2) PAGA Payments: The Parties agree that One Hundred Thousand Dollars
{$100,000) shall be allocaied to settle Plaintiff’s claims brought pursuant to PAGA. Of this amount,
Seventy-Five percent {75%), or Seventy-Five Thousand Dollars ($75,000), shall be paid to the
LWDA, and the remaining Twenty-Five percent {25%), or Twenty-Five Thousand Dollars
($25,000), shall be paid to Aggrieved Employees as part of the Net Settlement Proceeds.

(£ Service Payment and General Release Payment to Class Representative:
The amount awarded to the Class Repregentitive a5 2 “Service Payment” and in éxchange for a
general release, as set forth in Pacagraph D(2), below, will be set by the Court in s discretion, not
to exceed Twelve Thousand Dollars ($12,000). This amount will be deducted from the Gross
Settlement Amount. An IRS Form 1099 will be issued fo the Class Representative for his Service
Payment. Defendant agrees not to dispute or otherwise object to the Service Payment i€ Plaintiff
requests $12,000 or less.

{g)  Attorney’s fees: An award to Class Counsel of attorney’s fees wil} be |
deduscted from the Gross Scttlement Amount in an amount to be set by the Court taking into account |
the settlement award that has been made available for the Settlement Class by the efforts of Class
Counsel. The amount awarded shali not exceed 33-1/3% of the Gross Setilement Amount (i.e.,
Three Hundred Thirty-One Thousand Five Hundred Dollars ($331,500). An IRS Form 1099 will |
be issued to Class Counsel with respect to its award of attorney’s fees. Defendant agrees not to
dispute or otherwise object 10 the attomeys® fee award requested by Class Counsel so long as the '
request does not exceed 33-1/3% of the Gross Settlement Amount.

(h)  Attorneys’ Costs and Expenses: Class Counsel will be reimbursed from
the Gross Settlement Amount in an amount to be set by the Court for documented out-of-pocket
litigation costs and expenses, hot to exceed Fifteen Thousand DoHars (315,000). An RS Form |
1092 will be issued to Class Counsel with respect to its award of costs and expenses. Defendant
agrees not to dispute or otherwise object to the attorneys’ cost award requested by Class Counsel
so long as the request does not exceed $15,000.

{ Settlement Adminisivation Costs: The fees and other charges of the

Settiement Administrator to administer the Settlement are cxpected to total no more than Twelve

" SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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- claims’ administrator (“Settlement Administrator™ to perform all scts related to providing notice

- Defendant is not providing Plaintiff or Class Members with tax or legal advice and that Defendant |

Theusand Dollars ($12,000) and will be paid from the Gross Scttlement Amount. These fees shall
include any costs associated with the required tax reporting on any Individual Payment Amounts,
and the issuing of any and ail W-2 and 1099 forms. Subject to approval of the Court, the Partics

have apreed that Phoenix Class Action Administration Solutions will serve as a neutral tiird-party

to the Seftlement Class. Settlement Administrator shall be responsible for (a) printing and
distributing, the Court-approved Notice of Class Action Settlement (“Class Notice™) to all Class
Members; (b} administering the settiement; (c) processing exclusions, objections, and field
inquirics from Class Members; (d) resolving disputes; () calculating the Individual Payment
Amount that each Participating Class Member and Aggrieved Employee is eligible to receive; (f)
distributing the Gross Settlement Amount as directed by the Court and set forth berein; (g) tax
reporting; (h) providing necessary weckly status reports; and (i) other duties and responsibilities
set forth herein. .
@) No Warranty by Defendant: Plaintiff understands and agrees that

makes no representations reparding tax obligations or consequences, if any, related to this
Settlement Agreement. |
D. Reléase of Claims.
1. Upon the Effective Date, and subject to Defendant’s full payment of the Gross |
Scttiement Amount and all associated employer payroll tax obligations, Plaintiff and alf Setticment
Class Members who do not timely opt-out of the Settfement will be deermed to have fully released
and discharged Defendant Official Pest Prevention, Inc. and its present and former officers, |
directors, members, owners, managers, sharcholders, agents, opemators, parinets, joint ventures,
subsidiarics, parent companies, related entities, consultants, attorneys, successors or assignees
{“Released Parties™) from any and all Released Class Claims which arose during their employment

in a non-exempt position in California during the Class Period.

2. Upon the Effective Date, and subject to Defendant’s full payment of the Gross
Settlement Amount and all associated employer jpagyf‘mll tax obligations, Plaintiff and all Aggrieved

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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Employees will be deemed to have fully released and discharged the Released Parties from any and
all Released PAGA Claims which arose during their employment in @ non-exempt position in
California during the PAGA Period.

3. “Released Class Claims™ means any and all claims and/or causes of action which
accrued during the Class Period during employment in a nor-exempt position in California, that
are alleged, or that could have been alleged in the Action based on the facts set forth in the
Complaint including Labor Code §§ 201-203, 226(a), 226.7, 246, 510, 512, 1194, and 1194.2, and
Business & Professions Code § 17200 ef seq. predicated on the underlying Labor Code claims
alleged). No PAGA claims are encompassed in the Released Class Claims.

4, “Released PAGA Claims” means any and all PAGA claims and/or causes of action
which accrued during the PAGA Peried during cmployment in 8 non-exempt position in’
California, that are alieged in the opérative Complaint on file in the Action, or that conld have
been alleged in the Action based on the facts set forth in the operative Complaint. No Aggrieved
Employee may opt out of the PAGA portion of the Setiternent.

5. Upon the Effcctive Date, and subject to Defendant’s full payment of the Gross
Settlement Amount and all associated employer payroil tax obiigatiops, Plaintiff Wilkerson shall
be deemed fo have fully, finally, and forever released the Released Parties from any and all claims,

obligations, demands, Action, rights, causes of action, and liabilities against the Released Parties,

- of whatever kind and nature, character, and description, whether in law or equity, whether

sounding in tort, contract, federal, state and/or local law, statute, ordinance, regulation, common
law, or other source of law, whether known or unknown, and whether anticipated or unanticipated,
including unknown claims covered by Civil Code Section 1542, arising through the date of his
signature hereon, for any type of relief, including, without limitation, claims for wages, damages,
unpaid costs, penalties, liquidated damages, punitive damages, interest, attorney’s fees, litigation
costs, restitution, or equitable relief. These claims include, but are not limited to, the Released
Class Claims and Released PAGA Claims, as well as any other ¢laims under any provision of the
California Labor Code or any applicable California fndustrial Welfare Commission Wage Orders,

and claimg under local, state, or federal discrimination statutes, including, without limitation, the

-9 .
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{ California Fair Employment and Housing Act, California Government Code §§ 12940 et seq.; the

Unrul Civil Rights Act, California Civil Code §§ 51 ef seq.; the California Constitution; Title VII
of the Civil Rights Act of 1964, 42 U .S.C. §§ 2000 ef seq.; the Americans with Disabilities Act,
42 U.S.C. §§ 12101 er seq.; the Employee Retirement Income Security Act of 1974, 29 U.S.C.
§%§ 1001 et seg.; and all of their tmplementing regolations and interpretive guidelines. With respect
to these Released Claims as described in this Section, Plaintiff Wilkerson shall be deemed to have
expressly waived and relinquished, to the fullest oxtent permitted by law, the provisions, rights,
and benefits he may ofherwise have had pursuant o Section 1542 of the California Civil Code,

which provides as follows:

A general release does not extend to claims that the creditor or relessing partly
does not know or suspect to exist in his or ber favor at the time of executing the
release and that, if known by him or her, would have materially affected bis or
her settlement with the debtor or released party.

Notwithstanding Section 1542, Plaintiff understands and agrees that this Agreernent shall
act as a release of all future claims that may arise from Plaiotiff’s employment or separation from
employment with Defeandant, or any other matters that existed between Plaintiff and the Released
Parties up to the date of this Agreement, whether such-claims are currently knowsn or unknown, and
that Plaintiff intentionally waives any rights he may have vnder the provisions of Section 1542, as |
well as under any other statutes or common law principles of similar effect in the State of California
or in any other state,

E. Notice and Exclusion Process.

l. Within ten (10} calendar days after entry of the order granting preliminary approval
of this Settlement, Defendant shall provide to the Settiement Administrator a list of all Class
Members, inciuding their last knowrs addresses, telephone humbers, sccial security numbers, and
their dates of employment in a non-exempt position in Celifornia during the Class Period |
{“Settlement Class Information™). The names, addresses, telephone numbers, and Social Security
numbers wilt only be disclosed to the Scttlement Adroinistrator and not to Plaintiff's Counsel. Al
information provided to the Seitlement Administrator will be marked CONFIDENTIAL. This

information shall be kept confidential and shall not be disclosed, either in writing or orally, by the

=10~
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Settlement Administraior. The Settlement Administrator shall use due care with respect to the
storage, custody, use, and/or dissemination of the confidential information. Such information must
be stored in a secure fashion and all persons who access the data must agree to keep it confidential.

2. A notice of pendency of class action, proposed settlement, and hearing date for
Court approval (“Class Notice™) in the form attached hereto as Exhibit 1, and as approved by the
Court, shall be sent by the Settlement Administrator to the Class Members, by first class mail,
within twenty (20) calendar days after cnfry of the order granting preliminary approval. Attached
to the Class Notice will be a request for exclusion form (“Request for Exclusion Form™) in the form
attached hereto as Exhibit 2. _

3. The Settlement Administrator wiil make reasonable effarts to ensure that the Class
Notice and Request for Exclusion Form are sent to all Class Members, It will conclusively be.
presumned that if an eavelope has not been returned within thicty (30) days of the railing that the
Class Mermber received the Class Notice. In the event of returned or non-deliverable notices, the.
Settlement Administrator will make reasonable efforts to locate Class Members and re-send the
netices.

4. Each Class Member will be fully advised of the settlement, the ability ke object to !
the settierient, and (he ability to submit a Request for Exchusion Form. The Clags Notice will |

inform the Class Members of the Court-catablished deadlines for filing objections and a Request

for Exclusion Fonmn.

5. Each Class Notice will contain personalized information setting forth the number of
weeks cach Class Member worked for Defendant in California in a non-exemnpt position during the

Class Period and their estimated Individual Payment Amiount. To the extent a Class Member

- disputes any of the information listed on his or her Class Notice, the Class Member may produce

~ evidence o the Settlement Administrator showing such information the Class Member contends

should be reflected in the Class Notice. Defendant’s records will be presumed determinative,
however, and the Settlement Administraior’s decision on these matters will be final. The Class

Notice will also set foxth IRS W-9 information if required,

-i1-
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6. All Class Members who do not submit a Request for Exclusion Form will be eligible
to receive an kndividual Payment Amount and all Aggrieved Employees will be eligible 1o receive
a share of the PAGA allocation from the Net Settlement Proceeds, whick shall be mailed to them

" if and when the Effective Date occurs.

7. In order to elect not to participate in the Setttement, a Class Member must submit a
Request for Exclusion Form, and mail it to the Seitlement Administrator no later than forty-five
(45) calendar days after the initial mailing of the Class Notice and Request for Exclusion Form to
Class Members, unless the Court requites a longer period, in which case the Court ordered
cxclusion period will apply. The date of the postimark shall be deemed the date of submission. The
timeliness of submitted Request for Exclusion Forms will be determined by valid postmark. If the |
45th day falls on a Sunday or federal holiday, the time to request exclusion will be extended to the
next day on which the U.S. Postal Service is open.

8. The deadline for submission of Exclusion Forms shall be extended once by 30 days
for those Class Members whose Class Notice and Exclusion Form are roturned as “undeliverable.”

If the 30th day falls on 2 Sunday or federal holiday, this deadline will be extended to the next day

- on which the U.S: Postal Service is open.

9. The Settlement Adminisirator will search for additionsl addresses on returned mail
aud will re-mail the Class Notice and Exclusion Form to an updated address (if any) within 15 days
of receipt of the returned mail. The 30-day extended time limit wifl run from the date of the second |-
mailing for those Class Members. To the extent a Class Notice from the initial mailing is not

returned within 30 days, it shall be deemed to have been sent to a valid address even if'it is thereafier

- returned. It is the infent of the Parties that reasonable, but not extraordinary, efforts be used to

locate Class Members, If the initial Class Notice and Request for Exclusion Form is returned, the
Seitlement Administrator will search using the social security sumber for a more cumrent address,
If no address is found within 10 days, no further action is required.

10, The Settlement Administrator will notify the Partics of the total number of valid

Request for Exclusion Forms within ten (10) calendar days after the deadline for receipt of the

-12-
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Request for Exclusion Forms (fifty-five (55) days following the initial mailing of the Class Notice
and Request for Exclusion Forms ta Class Members).

11.  Inorder to object to the settlement, a Class Member must mail his or her objection
to the Seitlement Administraior no lster than forty-five (45) calendar days afier the mailing of the
Class Notice and Request for Exclusion Form to Class Members, unless the Court requires a fonger
period, in which case the Court ordered objection pariod will apply. If the 45th day fells on a
Sunday or federal holiday, the time to object to the settlement will be axtended to the next day on
which the U.S. Postal Service is open. Under no circumstances shall the objection deadline be
extended for any réason.

12, The Settlement Administrator shall provide to the Parties, at least twelve (12)

calendar days prior to the final approval hearing, or as otherwise ordered by the Court, a declaration

. of due diligence and proof of mailing with regard to the mailing of the Class Notice and Raquest ;

for Exclusion Forms. The Settlement Administrator will also provide to the Parties, at least iwelve
(12) calendar days prior to the final approval hearing, or as otherwise ovdered by the Cowst, 2 report

listing the amount of all payments to be made to cach Class Member without names or personal

¥ identifying information.

13.  Defendant shall deposit the Gross Settiement Amount and all employer payroll tax

obligations with the Settlement Administrator o Tater than ten (10) calendar days after the Effective

- Date,
) 14, The Seittement Administrator shall disburse the Gross Settlement Amount within '

- fifteen (15) calendar days after its receipt thereof, Class Members and Aggrieved Employees must

cash each of their Individual Payment Amount chiecks within one hundred eighty (180) calendar |

* days after they are mailed by the Settiement Administrator. The value of any checks uncashed

more then one hundred eighty (180} days after mailing shall be paid o the Stete of California
Controller's Office — Unclaimed Property Fund, to be held in the namie of the respective Class.
Member or Aggrieved Employes.

-13-
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- Court for preliminary approval of this settlemont and entry of an order accomplishing the-

F. Duties of the Parties Prior to Court Approval.

1, Promptly after execution of this Setticment Agrecment, Plaintiff shall move the

following;
(a}  scheduling a fairness hearing on the question of whether the proposed
settlement should be finally approved as fair, reasonable, and adequate as {o the Class Members;
(=) approving as to form and content the propesed Class Notiee;
{c}  approving as to form and content the proposed Réquest for Exclusion
Form;
(d)  preliminarily certifying the Settlement Class for purposes of approving
the Settfement Agreement;
(e) preliminavily approving the PAGA payment of $75,000 to the LWDA,;
H preliminarily setting attomey™s fees and costs payable to Class Counsel;
(g)  preliminarily setting the Service Payment to the Class Representative; and
()  preliminarily approving Phoenix Class Action Administration Solutions as|
the Seitlement Administretor and its estimated fees and costs of $12,000.

2. The Parties shall submit this Settlement Agreement to the Court and the LWDA

in support of Plaintiff*s unopposed motion for preliminary approval of the setifement.
G.  Daties of the Parties in Connection with and Following Final Court Approvul.

1. In connection with the hearing on final approval of the scttlement, the Parties will
subrmit a proposed final order no later than ten (10) calendar days prior to the scheduled date of
the hearing on final approval (unless otherwise ordered by the Court):

(a)  approving the settlement, adjudging the terms thereofto be fair, reasonable
and adequate, and directing consummation of its teyms snd provisions;

(b}  approving Class Counsel’s application for an award of attorney’s fees and
reimbursement of documented litigation costs and expenses, the service psyments to the Class
Representative, the PAGA Payment to the LWDA, and the costs of adiministering the settiement;

and
- 14 -
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{¢)  Entering judgment in the Action in accordance with this Settlement
Agreement, pursuant to Cal. Rules of Court, Rulé 3.769(h).

2, Class Counsel shall file an application for atiomey's fees and reimbursement of
costy and expenses 1o later than ten (10) calendar days prior to the scheduled date of the hearing
on final approval (unless otherwise ordered by the Court).

H Miscellaneous Provisiens:

|8 Volding the Agreement.

A failure of the Court to approve uny material condition of this Seitlesnent Agreoment which
effects “a fundamental change of the Parties’ settlement,” or if the settloment is reversed or
materiaily modified on appellate review, shall render the entire Settlement Agreement voidable and
unenforceable as to all Parnies herein at the option of eny Party.

2. Partics’ Autherity.

The signatories hereto represent that they are fully authorized to enter into this Settlement
Agreement and bind the Parties hereto to the terms and conditions hereof.

3. Mutual Foll Cooperation.

The Parties agres to fully cooperate with each other to accomplish the ferms of this '

Settlement Agreement, including but not limited to, execution of such docurments and such ather

1 action as may reasonably be necessary to imploment the terms of this Settlement Agreement. The

. Parties to this Settlement Agre¢ment shall use their best efforts, including all efforts contemplated

by this Settlement Agreement and aoy other efforts that may become necessary by order of the
Court, or otherwise, fo effectnate this Seitlement Agreement and the terms set forth herein,  As

soon as practicable after execution of this Seftlement Agreement, Class Counsel shall, with the

: assistance and cooperation of Defendant and its counsel, take all necessary steps to securc the

Court’s pretimninary and final approval of the settlement,

4 No Prior Assignments.

The Parties hereto represent, covenant, and warrant that they have ot direcily or indireetly,

- assigned, transferred, encumbered, or purported to assign, transfer, or encumber to any person or

-15-
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Agreement shall not be construed in favor of or against any Party by reason of the exfent to which

reference, and in no way define, limit, extend, or describe the scope of this Settlement Agreement
- or any provision hercof. Each term of this Settlement Agreement is contractnal and not mercly a

" recital.

signed by the Parties hereto, and approved by the Court. This Settleroent Agreement may not be

eatity any postion of any Hability, ¢laim, demand, action, cause of action or rights released and
discharged by this Settlement Agreement,
5. No Admission,

Nothing conizined herein, nor the consummation of this Settlement Agreement, is to be |
construed or deemed an adtmission of liabitity, culpability, negligence, or wrongdoing on the part
of Defendant or any of the other Released Parties. Each of the Parties hereto has entered into this
Settlement Agreement with the intention of avoiding further disputes and litigation with the
atiendant inconvenience and expenses. This Settlement Agreement is a settlement document and |-
shall, pursuant to California Evidence Code section 1152 and/or Federal Rule of Evidence 408
and/or any other similar law, be inadmissible in evidence in any proceeding, except an action or
proceeding to approve the settiement, and/or interpret or enforce this Settlement Agreement.

6. Canstruction, _

The Parties hereto agree that the terms and conditions of this Settlernent Agreement are the

result of lengthy, intensive arms® leagth negotiations between the Parties and that this Settlement

auny Party or her or its counsel participated in the drafting of this Settiement Agreement.
7. Captions aod Interpretations.

Paragraph titles or captions contained herein are inserted as a matter of conveniense and for

8. Moedification.
This Settiement Agreement may not be changed, altered, or modified, except in writing and

discharged except by performence in accordance with its terms or by a writing signed by each of
the Parties hereto on their attorneys.

i

"
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9. Integration Claunse,

This Settlement Agreement contaias the entire agreement between the Pariies relating to
the settlement and {fransaction contemplated hereby, and all prior or contemporancous agreements,
understandings, representations, and statements, whether oral or written and whether by a Party or
such Party’s legal counsel, are merged hergin. No rights hereunder may be waived except in
writing.

10, Binding on Assigns.

This Settlement Apreement shall be binding upon and insure to the benefit of the Parties

hercto and their respective heirs, trustees, execUtors, adminisirators, successors, and assigns.
LY. Governing Law.

All terms of this Settlement Agreement and its exhibits shall be governed by and interpreted
according o the {aws of the State of Califomia, withowt giving éffect to any conflict of law
principles or choice of law principles.

12, Signafures of A Class Members Unnecessary to be Bindiug,

It is agreed that, because the members of the Settlement Class are numerous, it is impossible |
or impractical to have each Class Member execute thiy Settlement Agreement. The Class Notice,
attached hereto ;13 Exhibit 1, will advise all Class Members of the binding vature of the releass
provided herein and such shall have the same force and effect ag if this Settlement Agreement was
exccuted by each Class Member,

13.  Counterparts.
This Settlement Agreement may be executed in counterparts, and when cach Party has

signed and delivered at least one such counderpart, eack countorpart shall be deemed an original,

and when taken together with other signed counterparts, shall constitute one fully-signed Settlement

Agresment, which shall be binding upon and effective as to all Parties.
i4.  Confidentiality
Until Plaintiff files his motion for preliminary approval of the class action settfement of the
Action, the Parties and Counsel agree to maintain confidentiality as to the Settlement, including the

amount and termg of the Settlament, except a8 to sgguscs, tax or financial advisors, atforneys, axing
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agencies, or as otherwise required by law.
15, No Publicity
Plaintiff and his Counsel will not contact the media shout the Settlement Agreement or
respoid to any inquiries by the media regarding the Settfement, other than to state that the matter
was amicably settfed, and the Court did not find Defendant lable, Plaintiff and his Counsel alsn
will not post any information about the Settlement Agreement on social media or their firm’s

websites.
16.  Represeatation Reparding Class Size.

Defendant has represented that Class Members worked no more than 24,000 workweeks
during the Class Period through May 2, 2023, Should this number exceed 31,000 g3 of the final
day of the Class Period, the Gross Settlement Amount will increase proportionately with the
increase over 31,000 workweeks, For example, if there are 34,100 workweeks, the Gross

Settiement Amount shall increase by 10% (34,100/31,000).
17. Contiasing Furksdiction.

The Partics agree that upon the ocenrrence of the entry of judgment in this case pursuant to |
the terms of this Agreement, this Agreement shall be enforceable by the Court pursuart to Code |
of Civil Procedure Section 564.6 and all other applicable law, and the Court shall retain exclusive
and continuing equity furisdiction of this Action over all Partics and Class Members to interpret
and enforce the terms, conditions and obligation of the Agreement.

18, Default; Notice; Cure; Acceleration; Thne is of the Essence.

Time is of the essence with respect wo all provisions of this Agreement. If Defendant fails
to timely make the payment due hereunder, # shall be in defsuht of its obligations, Plaintiff shall
thereafter give notice of default and Defendant nmust cure said default within ten (10) celendar days
thereof. In the event of an uncured default, all unpaid emounts shall be due snd payable with interest
at the legal rate from the date of defanlt,

i

1

1
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO

NICHOLAS WILKERSON, individually and on
behalf of all similarly sitvated individuals,

Plaintift,
V.
OFFICIAL PEST PREVENTION, INC., a

Delaware corporation, and DOES 1 through 10,
inclusive,

CASE NO: 34-2022-00328182

| Assigned 1o the Hon. Laura Dumrell, Dept. 28

NOTICE OF PENDENCY OF PROPOSED
CLASS ACTION SETTLEMENT AND

_ FINAL HEARING

Defendants.

YOU MAY BE ENTITLED TO RECEIVE MONEY FROM A SETTLEMENT

PLEASE READ THIS NOTICE CAREFULLY. YOUR RIGHTS MAY BE AFFECTED.

4 California court authorized this rotice. This is not a solicitation from a lawyer.

A settlemerit will provide $994,500 o pay claims to all individuals who worked for Official Pest
Prevention, Inc. (“Defendant™ as a non-exempt employee in California at any time between
Qctober 10, 2018 and [class period end dato].

The settlement resolves a lawsuit alleging that Defendant fatled to pay all wages, including all
mininum and overtime wages; provide compliant rest pariods or premium compensatiop in leu
thereof; timely issuc final wages upon separation of employment; and issue accurate and complete
itemized wage statements. The Settlement avoids costs and risks of continuing the lawsuit, pays
money to emplayees, and releases Defendant from liability from the claims asserted in this Iawsuit.

Lawyers for the employees will ask the Count to award them up to $331,500 as attomcy’s fees and
$15,000 as expenses for investigating the facts, litigating the casc, and negotiating the settlernent,
This will be paid from the settlement amount.

Defendant denies liahility and believes all appropriate wages were paid and that it otherwise
complied with any Labor Code obligations. The Parties disagree on how much money could have
been awarded if employees won at trial.
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Do Nothing You do not need to take any action if you wxsb to receive your
' settfemient payment. If the settlement is approved by the Count,
you will automatically be mailed a settlement check at the address
on file with the Settlement Administrator. If your address has
changed, you must notify the Settlement Administrator of your
new address. Iu exchange for the seitiement payment, you will
i release claims against the Defendant, as detailed below.

1 Exclade Yourself To exciude yourself, you must send a writien Request for
Exclusion to the Scttlement Administrator by the applicable
deadline, s detailed below, If you request exclusion, you will
receive no money from the class settlement, This is the only option
that atllows you to ever be part of any other lawsnit against Official
Pest Prevention, Inc. about the legal claims that were brought in
this case. Even if you exclude yourself, you will still be an
Aggrieved Employee subject to the PAGA settlement

'Object - Write to the Settlement Administrator about why you don’t like.
the settlement by the applicable deadline, as detailed below, and/or
| appear at the Final Approval Hearing to make an oral objection.

G0 to a Hearing Ask o speak in Court sbout the faimess of the settlement, as
- detailed below.
WHY DID YO IVE NOTICE?

This notice explains a proposed settlement of a class action lawsuit, end inforns you of your legal
rights under that proposed settlement. You are receiving this notice because you may be 2 member of the
Class on whose behalf this class action lawsuit has been brought.

WHAT IS TRIS LAWSUIT ABOUT?

On October 10, 2022, Plaintiff Nicholas Wilkerson (“Plaintif™), a former employee of Defendant
Official Pest Prevention, Inc., filed this lawsuit in the Sacramento County Superior Court. The lawsuits.
allege violations of the California Labor Code and Catifornia Business and Professions Code. The
tawsuits seek to certify a class of all current end former non-exempt Califomnia employees of Defendant
at any time between October 10, 2018 and [class period end date] (“Class Period™). Specifically, the
lawsuit alleges that:members of the Class were not paid all wages, including all minimum and ovortime
wuges due; provided compliant rest periods or premium compensation in lieu thereof; timely issued 1inal
wages upon: separation of employment; or issued accurate and compiete itemized wage statements. The
Settlerment secks recovery of wages, liquidated darmages, damages, intercst, statutory and civil penalties,
restitution, atforney’s fees and costs. Defendant denies all of the material allegations in the lawsuit and
dcnies that it owes Class Members any remedies. The Court has not made a ruling on the merits of the
case.
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The tawvers for the partics are:

Plaintiff’s Attomeys Befendant’s Atfornevs.
Daniel F. Gaines, Esq. Larry M. Kazanjian, Bsq.
Alex P, Katofsky, Hsq. %reave} K. Hog:scn, Esq.
L : ayra Juarez, Esq.

Giaines & Gaines, APLC . PALMER KAZANIAN WOHL HODSON LLP
4350 E. Thousand Oaks Bivd., Suite 160 Py ;
Westlake Vill CAG 2277 Farr Qaks Blvd,, Suite 435

esilake Village, CA 91362 Sacramento, CA 95825

Phane: (366) 550-0855

SUMMARY OF THE SETTLEMENT

A, Why is there a Settlement?

The Court did not decide in favor of Plaintiff or Defendant. Plaintiff believes he would have
prevailed on his claims at 2 trial. Defendant does not believe that Plainiiff would have won anything from
a trigl. There has been no trial. Instead, both sides agreed to a settlement, which is memorialized in the
Settlement Agreement and Release of Claims (“Setifement” or “Settlement Agreement™), in order fo avoid
the firther costs, risks, and uncertainly of a trial. Plaintiff and Plaintiff’s Attorneys believe the scitlernent
is fair, reasonable, adequale, and in the best interests of all Class Members,

B.

The Settlement encompasses a class composed of all individuals who worked for Officic] Pest
Pravention, Inc. s a non-exempt empleyee in California at any tine between October 13, 2018 and {class
period end date]. It encorapasses Aggrieved Employees composed of all individuals who worked for
Official Pest Prevention, Inc. as & non-exempf employee in California at any time between August 4, 2021
and [class period end data],

C. What does the Settlement provide?

i Gross Settiement Amount.

The Sestlernent provides that Defendant will pay $994,500 (the “Gross Settlement Amount’™} o
settle the lawsuif.

2. Net Settlemoent Amount.

The “Net Settlement Amount” is the portion of the Gross Sertlemnent Amount that will be available
for distribution to Class Members who do not submit timely and valid requests for exclusion in exchange
for the release of their class cluims. The Net Settlement Amount is the Gross Settiement Amount less the
following amounts that will be requested at the Final Approval Hearing and are subjeet to comment or
cbjection by Participating Class Members. The Court will set these amounts at the Finai Approval
Hearing.
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{a) Class Counsel’s Attorney’s Fees in an amount set by the Court, not to exceed $331,500;

(b) Class Counsel’s Documented Litigation Costs/Expenses in an amount set by the Court, not
to exceed $135,000;

(c) Service Payment to the Class Representative in an amount set by the Cowrt, not to exceed
$12,000 1o Plaintiff for his service in the lawsuit;

{d) Settlement Administration Costs which are curteatly estimated to sot exceed 315,000, for
administering the settlement; and

{e} PAGA Payment in the total amount of $100,000 for the settlement of claims arising under the
California Private Attomeys General Act ("PAGA™), 75% or $75,000, shall be paid to the
California Labor and Workforce Development Agency (“LWDA”™). The remaining 25% or
$25,000, shall be included in the Net Settlernent Amount for paymesnt to Class Members

i Individual Pavinent Amount.

Your share of the Net Settiement Amount will be determined by the formula detailed in section E
below,

D. What Are You Giving Up To Get & Pavment Or Stav In The Class?

Upon the Effective Date, and subject to Defendant’s full payment of the Gross Seftlement Amount
and all associated employer payrol fax obligations, Plaintiff and all Settiement Class Members who do
not timely opt-out of the Seftlement will be déemed {o have fuily released and discharged Defendant
Official Pest Prevention, Inc. and its present and former officers, directors, members, owners, managers,
sharcholders, agents, operators, partners, joint ventures, subsidiaries, patent companies, related entities,
consultants, attorneys, successors or assignees (“Released Parties”) from any and all Released Ciass
Claims which arose during their employment in & non-exempt position in California during the Class
Period. “Released Class Claims™ means sny and all clairos end/or cavses of action which accrued during
the Class Period during employment in a non-exempt position in California, that are alleged, or that could
have been alleged in the Action based on the facts set forth in the Complaint including Labor Code §§
201-203, 226(a), 226.7, 246, 510, 512, 1194, and 1194.2, and Business & Professions Code § 17700 et
seq. predicated on the underlying Labor Code claims alieged). No PAGA claims are encompassed in the
Released Class Claims.

Upon the Effective Date, and subject to Defendant’s full payment of the Gross Settlement Amount
and all associated employer payroll tax obligations, Plaintiff and afl Aggrieved Employees will be deemed
to have fully released and discharged the Released Parties from any and all Released PAGA Claims which
arose during their employment in a non-exempt position in California during the PAGA Period. “Released
PAGA Claims™ means any and all PAGA claims and/or causes of action which accrued during the PAGA.
Period during employment in a non-exempt position in California, that are alleged in the operative
Complaint on file in the Action, or that could have been alleged in the Action based on the facts set forth
in the operative Complaint. No Aggrieved Employee may opt cut of the PAGA portion of the Seftlement,

E. w Is My Share Of The Scitiement Calculated?

Each participating Class Member (those who do not opt out of the Settlement) shall receive an
“Individual Payment Amount,” which is distributable to each Class Member who participates in the
Settlement (i.e., who does not submtit a valid request for exclusion form), and a “PAGA Payment
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Amount,” which is distributable to esch Aggrieved Employees rogardless of whether they participate in
the Scitlement {Aggrieved Employees will receive a PAGA Payment Amount even (f they exclude
themselves from the Settlement).

The Individual Payment Amounts will be calculated by dividing the Net Settlement Proceeds by
the total weeks worked by all participating Class Mewmbers in California in a non-exempt position in
California during the Class Period, which will yield the applicable weekly rate. The weekly rate shall be
rouftiplicd by the number of weeks each individual participating Class Member worked for Defendant in
California in a non-exempt position during the Class Period to yicld their Individual Pavment Amount,
Each Participating Settlement Class Member who does not opt out will receive an Individuel Paymest
Amount equal to their individual weeks worked in California in 2 non-exempt position during the Class
Period multiplied by the weeldy rate.

The PAGA Payment Amounts will be ¢aleulated by dividing the PAGA Payment allocated to
Aggrieved Employees (25% of the PAGA Payment or $25,000) by the total weeks worked by all
participating Aggrieved Employees in Californis in a non-exempt position during the PAGA Period,
which will yield the applicable weekly rate. The weekly rate shall be multiplied by the number of weeks
each individual participatiog Aggrieved Employees worked for Defendant in California in a non-exempt
position during the PAGA Period to yield their PAGA Payment Amount. Each Aggrieved Employee will
receive 2 PAGA Payment Amount equal to their individual weeks worked in Californis in a non-exempt
position during the PAGA Period multiptied by the weekly rate.

For tax purposes, each Individual Payment Amount will be epportioned (a) 20% as wages (revorted
on an IRS Form W-2 and subject to applicable withholdings); and (b} 80% to penalties and inferest, All
Individual Payment Amounts paid to Clags Members will be subject to any spplicable wage garnishments,
Hens, or other legally mandated treatment as required by law.

Class Payment: According te the records of Defendant, you worked | } weeks while
employed as a non-exempt emiployee in California from October 10, 2018 and [ciass period end
date]. Based on these weeks worked, you are entitled to an Individual Payment Amount of
approximately $| }. This amount is subject to change based on the final ruling of the Court.

PAGA Payment: According to the recordy of Defendant, you worked [ ] weeks while
employed as a non-exempt employee in Californis from August 4, 2021 and [class peviod end date].
Based on these weeks worked, you are catitled to a PAGA Payment Amount of approximately
§ ). This amount is subject t¢ change based on the final ruling of the Conrt.

Please be advised that the individual data above ix presumed to be correct unless you submil
documentation proyiny otherwise. If you disagree with the data, please submit an expianauon and
evidence in support of your position to the Settlernent Administrator no later than = . 2023, In the
evem of a dispute, the Settiemient Administrator will resolve the challenge with input from the, Defendant
and will make a final and binding determination without.a hearing or right of appeal by you.

THE SETTLEMENT HEARING

The Court will conduct a ﬁnai faimess hezmng regarding the proposed settlement (the “Final
Settlement Hearing™) on , at 8730 aam., in the Courtroom of Judge Lavmm Damrell of the
Sacramento Cowty Superior Court, Department 28, located at 720 9th Street, Sacramento, California
95814. The Court will detexmine: (i) whether the lawsuit should finally be certified as a class action for
settlement purposes; (1) whether the settiement should be given the Court’s final approval as fakr,
reasonnble, adequate and in the best interests of the Settlement Class Members; (iii) whether the Settlement
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Class Members should bie bound by the terms of the settiement; (iv) the amount of the attorney’s fees and
costs to bs awarded to Plaintiff’s Attorneys; and (v} the amount that should be awarded to Plaintiff as a
service payment. At the Final Settlement Hearing, the Court will hear all properly filed objections, as well
as arguments for and ageinst the proposed seitlement. You have a right fo attend this hearing, byt you are
notreguired to do so. You also have the right to hive an attorney to represent you, or to enter an appearance
and represent yourself,

WHAT ARE YOUR OPFTIONS?
s OPTION | - DO NOTHING AND PARTICIPATE IN THE SETTLEMENT

IF YOU TAKE NO ACTION IN RESPONSE TO THIS NOTICE, YOU WILL
AUTOMATICALLY RECEIVE YOUR SHARE OF THE SETTLEMENT IF 1T IS APPROVED
BY THE COURT. YOU ARE NEVER REQUIRED TO GO TO COURY OR PAY ANYTHING
TO THE LAWYERS IN THIS CASE. 1f you move, you must update your address with the Settlement
Administrator. If you disagree with pre-printed data indicated in section E above, you must submit an
explanation and/or documentation to the Settlement Administrator to justify your position, postmarked no
laterthan __ - The Settlement Administrator’s address is [Settlement Administrator address].

» OPTION2 - OBJECT TO THE SETTLEMENT

If you wish to remain a Settlement Class Member, but you object to the proposed settlement (or any
of its terins) snd wish the Court to consider your objection at the Final Settlement Hearing, youmay object
to the proposed settlement in writing. You may also appear at the Final Approval Hearing, either in person
or through ar attorney at yvour own expense. Al written objections, supporting papers, and/or notices of
intent to appear at the Final Approval Hearing must clearly identify the case name and nomber and be
mailed to the Settlement Admm:stmtor at [Settiement Administrutor address]. Written objections must be
postmarked no later than = .

« OQPTION 3 - EXCLUDE YQURSELF FROM THE SETTLEMENT

You have a right to exclude yourself (“opt out™} from the Settlement Class, but if you choose to do so,
vou will not receive any benefits from the proposed seftlement except you will patticipate in the PAGA
portion thereof and be naid a share of the PAGA settlement. With that exception, you will not be bound
by a judgment in this case and you will have the right to file your own lawsuit against the Defendant and
pursue your own claims in a separate suit. You can opt out of the Class by completely fiiling out and
mailing the enclosed Request for Exclusion Form to the Settlement Adrministrator at the above-stated
address, such that it is postmarked no later than s

ARE THERE MORFE DETAYLS ABOUT THE SETTLEMENT?

The above is a summary of the basic terms of the seitlement. For the precise terms and conditions
of the seftlement, you shonld review the detailed “Settlement Agreement and Release of Claims” whick
is on file with the Clerk of the Court. The pleadings and other records in the Lawsuit may be examined
at any time during regular business hours at the Office of the Clerk of the Sacramento County Superior
Court, located at 720 9th Street, Sacramento, California 95814.

IF YOU NEED MORE INFORMATION OR HAVE ANY QUESTIONS, you may contact the
Settlement Administrator at [address], [felephone number].

e
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PLEASE DO NOT TELEPHONE THE COURT FOR INFORMATION ABOUT THIS SETTLEMENT
OR THE CLAIMS PROCESS.

BY ORDER OF THE SUPERIOR COURT OF
THE STATE OF CALIFORNIA

Dog 1D: T218{020627742147690 3¢ 1b9b4 808t a7 2591



EXHIBIT 2
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TFO N

ONLY COMPLETE THIS REQUEST FOR EXCLUSION FORM I¥F YOU WANT TO OPT
JT OF (NOT P CIPATE IN E EMENT OF THE ACTION KNOWN AS

Nicholas Wilkerson v. Gﬂi&i&l Pest Prevention, Inc., Sacramento County Supenior Court Case. No.
34-2022-00328182. IF YOU OPT OUT OF THE SETTLEMENT, YOU WILL NOT
RECEIVE ANY PORTION OF THE SETTLEMENT AMOUNT.

I confirm that I was employed by Defendant Official Pest Prevention, Inc. as 4 non-exempt
employee in California between Octcher 10,2018 and | , 2023,

1 do not wish ta receive any payment under the terms of the proposed class action seitlement
or to otherwise participate in the preposed setilement.

Date;

Signature:

Print Name:

Residence Street Address:

City, State and Zip Code:

IN ORDER TO BE VALID, THIS REQUEST FOR EXCLUSION FORM MUST BE
COMPLETED, SIGNED, MAILED BY FIRST CLASS MAIL, AND POSTMARKED ON OR
BEFORE [45 days after mailing of Notice]. Send this signed request for exclusion form to the
Settlement Administrator:

Official Pest Prevention, Inc. Claims Administrator
w/o
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