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DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfom.com 
ALEX P. K.ATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
EV ANS. GAINES, ESQ. SBN 287668 
evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
4550 East Thousand Oaks Boulevard, Suite 100 
Westlake Village, California 91362 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 

Attorneys for Plaintiff Nicholas Wilkerson 
and Proposed Class Counsel 

SUPERIOR COURT OF THE ST A TE OF CALIFORNIA 

FOR THE COUNTY OF SACRAMENTO 

NICHOLAS WILKERSON, individually 
and on behalf of all similarly situated 
individuals, 

Plaintiff, 

V. 

OFFICIAL PEST PREVENTION, INC., a 
Delaware corporation, and DOES I 
through 10, inclusive, 

Defendants. 

---------------� 

CASE NO: 34-2022-00328182 

Assigned to the Hon. Laura Damrell, Dept. 28 

CLASS ACTION 

DECLARATION OF DANIEL F. GAINES IN 
SUPPORT OF UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS 
ACTION SETTLEMENT 

DA TE: August 18, 2023 
TIME: 9:00 a.m. 
DEPT.: 28 

Reservation# A-328182-001 

Action Filed: October I 0, 2022 

DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY 

APPROVAL OF CLASS ACTION SETTLEMENT 



I, DANIEL F. GAINES, hereby declare and state as follows: 

2 1. I am an attorney duly admitted to the practice oflaw in the State of California. I am

3 a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Nicholas Wilkerson ("Wilkerson" 

4 or "Plaintiff') and proposed Class Counsel in this action. I have personal knowledge of the facts 

5 set forth herein and if called as a witness to testify to them, I could and would do so competently. 

6 Education and Experience: 
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2. I obtained my BS degree from the University California at Berkeley in 2003. I

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law. At Virginia, I was

a member of the editorial board of the Virginia Tax Review. I was also the recipient of the Lacy 

Armour Scholarship, awarded to recognize academic excellence. At Virginia, I focused my 

studies on tax and real estate. I earned my JD and becan1e a member of the California Bar in 2007. 

4. Since becoming a member of the Bar, and until his recent retirement, I practiced law

with my father, Kenneth, at Gaines & Gaines, APLC. Our practice specializes in litigation, with 

an emphasis in employment disputes like this one. Over 95% ofmy practice is devoted to complex 

employment litigation similar to the instant action. 

5. My firm has represented employees in complex employment matters such as this

18 one, with an emphasis in wage and hour issues. I have participated in and have been certified as 

19 class counsel in dozens of class action matters since my admission to the Bar. A partial list of the 

20 cases in which I have been appointed as class counsel is attached hereto as Exhibit A. 

21 Factual and Procedural Background: 
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6. On August 4, 2022, Plaintiff exhausted tile pre-filing requirements of the Labor

Code Private Attorneys General Act of 2004 ("PAGA"). 

7. On October 10, 2022, Plaintiff initiated his Action in the Sacramento County

Superior Court by filing a class and representative action complaint, pursuant to PAGA, on behalf 

of himself and all oilier similarly situated individuals. 

8. As set forth in the operative Complaint, the Action assert claims against Defendant

for (I) failure to pay all minimum and overtime wages due (Labor Code§§ 510, 1194, and 1194.2 
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and IWC Wage Order 4-2001); (2) failure to pay all wages due (Labor Code§§ 226.7, 246,510, 

512, and 1194; !WC Wage order 4-2001); (3) failure to provide rest periods or compensation in 

lieu thereof (Labor Code § 226.7 and !WC Wage Order 4-2001); (4) knowing and intentional 

failure to comply with itemized employee wage statement provisions (Labor Code§§ 226(a) and 

(e)); (5) failure to timely pay wages due at the separation of employment (Labor Code§§ 201-203 

and 227.3); (7) violation of Business and Professions Code § 17200 for underlying violations of 

the Labor Code as set forth in the complaint in the Action; and (8) civil penalties pursuant to 

PAGA for underlying violations of the Labor Code as set forth in the complaint in the Action. 

9. Defendant sought to compel arbitration of some of Plaintiffs claims, and the Court

entered an order compelling Plaintiffs class and PAGA claims to arbitration. Plaintiff 

subsequently commenced an arbitration with AAA that was dismissed by AAA shortly thereafter 

dne to nonpayment of fees by Defendant. Defendant filed an appeal of the trial court's order, case 

no. C098019, which was dismissed by the Third Appellate District of the California Court of 

Appeal because the order was not immediately appealable under California law. 

10. Defendant denies any liability or wrongdoing of any kind associated with the claims

alleged in the Action, and further denies that the Action are appropriate for class treatment for any 

purpose other than this settlement. Defendant contends that it has complied at all times with the 

California Labor Code. It is Defendant's position that, if this case were to be litigated, class 

certification would be inappropriate because Plaintiff is not an adequate Class Representative, 

Plaintiffs claims are not typical of putative class members, and individual issues predominate 

over class issues, among other defenses. The Action, the negotiation and execution of the 

Settlement Agreement, and all acts performed or documents executed pursuant to or in furtherance 

of this Settlement Agreement (i) shall not be used as an admission, or as evidence of wrongdoing 

by the Defendant, or for any other purpose whatsoever; (ii) shall not be an admission or evidence 

of fault on behalf of Defendant in any action before a civil court, criminal court, administrative 

agency of any type, or other tribunal; and (iii) shall not be deemed to be, and may not be used as, 

an admission or evidence of the appropriateness of these or similar claims for class certification 

in the Action or with respect to any other proceeding whatsoever. 
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I 11. The Class Representative contends that Defendant violated the California Labor

2 Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for class 

3 certification. 

4 Class Counsel's Assessment of the Fairness of the Settlement and the Risks of Continued 

5 Litigation: 
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12. My colleagues and I have conducted a thorough investigation into the facts and law

during the prosecution of this class action case, including the exchange of extensive informal 

discovery and the review and verification of statistical data and other facts and information 

provided by Defendant. My colleagues and I have investigated the applicable law as applied to the 

facts discovered regarding the alleged claims of Plaintiff and potential defenses thereto, and the 

damages and other losses claimed by Plaintiff. 

13. The Parties agreed to participate in nonbinding mediation of Plaintiffs claims while

Defendant's appeal was pending. On May 2, 2023, following their exchange of information and 

documents regarding the Settlement Class and the claims and defenses asserted by the Parties, the 

Parties engaged in arm's-length negotiations with the assistance of an experienced wage and hour 

mediator, Brandon McKelvey, Esq. Mr. McKelvey ended the mediation session with a mediator's 

proposal, which both Parties accepted to reach the resolution of the Action detailed herein. 

14. Based on our independent investigation and evaluation, my colleagues and I are of

the opinion (and so represent to the Court) that settlement for the consideration and on the terms 

set forth in this Settlement Agreement is fair, reasonable, and adequate and is in the best interest 

of the Settlement Class in light of all known facts and circumstances, including the risk of 

significant delay, the risk the Settlement Class will not be certified by the Court, and the defenses 

asserted by Defendant. 

15. The Parties agree that the Settlement Class described herein may be certified for

settlement purposes only and that any motion for approval seeking, inter alia, certification of the 

Settlement Class is for purposes of the settlement only. If for any reason the settlement is not 

approved, the certification will have no force or effect and will immediately be revoked. The 

Parties further agree that certification for purposes of the settlement is in no way an admission that 

-3-
DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY 

APPROVAL OF CLASS ACTION SETTLEMENT 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

class certification is proper under the more stringent standard applied for litigation and that 

evidence of this limited Settlement Agreement for settlement purposes only will not be admissible 

for any purpose in this or any other proceeding.

16. The parties jointly prepared the Settlement Agreement and Release of Claims 

("Settlement Agreement", "Settlement", or "Stip."). A true and correct copy of the Settlement is 

attached hereto as Exhibit B. 

17. Plaintiff contends that Defendant failed to pay Class Members all wages due because 

it required them to work off-the-clock, without pay, and because it failed to properly compute the 

regular rate of pay when paying overtime and other forms of wages. Plaintiff argues that Class 

Members were required to perforn1 work-related activities off-the-clock, resulting in Defendant's 

failure to pay all minimum and overtime wages earned, in violation of Labor Code §§ 510, 558, 

1194, and 1194.2. Plaintiff contends that Class Members were only paid for limited time while 

working from home, including time spent speaking with customers on the phone; other work time 

was unpaid. While working in an office setting, Class Members were allegedly required to arrive 

early to work and begin preparing for the day, but were not permitted to clock in until their shift 

start time. 

18. Plaintiff also alleges that Class Members were paid bonuses, commissions, and other 

fonns of non-base hourly wages that were not included in their regular rate of pay for purposes of 

computing the proper meal and rest period premiums and sick pay rates, in violation of Labor 

Code§§ 226.7, 246,510,512,558, and 1194. Here, when Class Members earned meal period 

premiums and sick pay, they were allegedly paid at their base rate. Plaintiff calculates classwide 

damages on his unpaid wages claim at approximately $650,000, with PAGA civil penalty liability 

of$1,517,600. 

19. Of course, this claim was subject to numerous defenses which had the potential to 

defeat the claims in their entirety. Defendant argued that all employee time was compensated, that 

off-the-clock work was forbidden by company policy, that there were no miscalculations of the 

regular rate because any bonuses paid were discretionary and not required to be computed into the 

regular rate of pay, and that these claims - particularly the off-the-clock claim - could never be 
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