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DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
EVAN S. GAINES, ESQ. SBN 287668 
evan@gaineslawfirm.com 
GAINES & GAINES, APLC 
4550 East Thousand Oaks Boulevard, Suite 100 
Westlake Village, CA 91362 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff Kristine Kaestner  
and Proposed Class Counsel 
 

 

 
SUPERIOR COURT OF THE STATE OF CALIFORNIA  

 
FOR THE COUNTY OF SACRAMENTO 

 
 

KRISTINE KAESTNER, on behalf of 
herself and all similarly situated 
individuals, 
 
                        Plaintiff,  
 
       v. 
 
MY JOURNEY TRANSPORT, a 
California corporation, JOURNEY VIA 
GURNEY, LLC, a California limited 
liability company, and DOES 1 through 10, 
inclusive, 
 
                        Defendants. 
 

CASE NO: 34-2022-00330013 
 
Assigned to the Hon. Lauri Damrell, Dept. 28 
 
CLASS ACTION 
 
DECLARATION OF DANIEL F. GAINES IN 
SUPPORT OF UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS 
AND REPRESENTATIVE ACTION 
SETTLEMENT AND FOR LEAVE TO FILE 
SECOND AMENDED COMPLAINT 

Date:  January 19, 2024 
Time: 9:00 a.m. 
Dept.: 28 
 
Reservation #A-330013-001 
 
Complaint Filed: February 15, 2023 
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I, DANIEL F. GAINES, hereby declare and state as follows: 

1. I am an attorney duly admitted to the practice of law in the State of California.  I am 

a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Kristine Kaestner (“Kaestner” or 

“Plaintiff”) and proposed Class Counsel in this action.  I have personal knowledge of the facts set 

forth herein and if called as a witness to testify to them, I could and would do so competently. 

Education and Experience: 

2. I obtained my BS degree from the University California at Berkeley in 2003.  I 

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law.  At Virginia, I was 

a member of the editorial board of the Virginia Tax Review.  I was also the recipient of the Lacy 

Armour Scholarship, awarded to recognize academic excellence.  At Virginia, I focused my 

studies on tax and real estate.  I earned my JD and became a member of the California Bar in 2007. 

4. Until his retirement, I practiced law with my partner/father, Kenneth, at Gaines & 

Gaines, APLC.  My father practiced law in California for over 40 years, emphasizing litigation for 

the vast majority of his career.  Our current practice specializes in litigation, with an emphasis in 

employment disputes like this one.  Over 95% of our practice is devoted to complex employment 

litigation. 

5. My firm has represented employees in complex employment matters such as this 

one, with an emphasis in wage and hour issues.  I have participated in and have been certified as 

class counsel in dozens of class action matters since my admission to the Bar.  A partial list of the 

cases in which I have been appointed as class counsel is attached hereto as Exhibit A.   

Factual and Procedural Background: 

6. On November 9, 2022, Plaintiff Kaestner exhausted the pre-filing requirements of 

the Labor Code Private Attorneys General Act of 2004 (“PAGA”). On November 18, 2022, 

Plaintiff Kaestner initiated her Action in the Sacramento County Superior Court by filing a class 

action complaint. On February 15, 2023, Plaintiff filed a First Amended Complaint that added a 

cause of action pursuant to PAGA.   
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7. As set forth in the proposed Second Amended Complaint (attached to the Settlement 

as Exhibit 3), which the Parties seek to file in the Action as part of this motion for preliminary 

approval, the Action asserts claims against Defendants for (1) failure to pay all minimum and 

overtime wages due (Labor Code §§ 221, 225.5, 510, 1194, 1194.2, 1197, 1197.1, 1198, and 

1199); (2) failure to provide rest periods or compensation in lieu thereof (Labor Code §§ 226.2 

and 226.7 and IWC Wage Order 9-2001); (3) failure to provide meal periods or compensation in 

lieu thereof (Labor Code §§ 226.7, 510, 512, and 1194 and IWC Wage Order 9-2001); (4) knowing 

and intentional failure to comply with itemized employee wage statement provisions (Labor Code 

§§ 226(a), (e),and (h)); (5) failure to maintain required records (Labor Code §§ 226, 1174, and 

1174.5); (6) failure to timely pay wages due at the separation of employment (Labor Code §§ 201-

204 and 210); (7) violation of Business and Professions Code § 17200 for underlying violations 

of the Labor Code as set forth in the Action; and (8) civil penalties pursuant to PAGA for 

underlying violations of the Labor Code as set forth in the Action.     

8. Defendants deny any liability or wrongdoing of any kind associated with the claims 

alleged in the Action and LWDA Letter, and further deny that the Action is appropriate for class 

treatment for any purpose other than this settlement.  Defendants contend that they have complied 

at all times with the California Labor Code, Industrial Welfare Commission Wage Orders, and all 

other applicable federal, state and local laws and regulations. It is Defendants’ position that, if this 

case were to be litigated, class certification would be inappropriate because Plaintiff is not an 

adequate Class Representative, Plaintiff’s claims are not typical of putative class members, and 

individual issues predominate over class issues, among other defenses.  The Action, the 

negotiation and execution of this Settlement Agreement, and all acts performed or documents 

executed pursuant to or in furtherance of this Settlement Agreement (i) shall not be used as an 

admission, or as evidence of wrongdoing by the Defendants, or for any other purpose whatsoever; 

(ii) shall not be an admission or evidence of fault on behalf of Defendants in any action before a 

civil court, criminal court, administrative agency of any type, or other tribunal; and (iii) shall not 

be deemed to be, and may not be used as, an admission or evidence of the appropriateness of these 
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or similar claims for class certification in the Action or with respect to any other proceeding 

whatsoever.     

9. The Class Representative contends that Defendants violated the California Labor 

Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for class 

certification.   

Investigation and Settlement Discussions 

10. My colleagues and I have conducted a thorough investigation into the facts and law 

during the prosecution of this class action case, including the exchange of extensive formal and 

informal discovery and the review and verification of statistical data and other facts and 

information provided by Defendants. My colleagues and I have investigated the applicable law as 

applied to the facts discovered regarding the alleged claims of Plaintiff and potential defenses 

thereto, and the damages and other losses claimed by Plaintiff.    

11. On August 21, 2023, following their exchange of information and documents 

regarding the Settlement Class and the claims and defenses asserted by the Parties, the Parties 

engaged in arm’s-length negotiations with the assistance of an experienced wage and hour 

mediator, Gig Kyriacou, Esq., where the Parties were able to reach the resolution of the Action set 

forth herein.     

Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued 

Litigation: 

12. Based on our independent investigation and evaluation, my colleagues and I are of 

the opinion that settlement for the consideration and on the terms set forth in this Settlement 

Agreement is fair, reasonable, and adequate and is in the best interest of the Settlement Class in 

light of all known facts and circumstances, including the risk of significant delay, the risk the 

Settlement Class will not be certified by the Court, and the defenses asserted by Defendants.   

13. The Parties agree that the Settlement Class may be certified for settlement purposes 

only and that any motion for approval seeking, inter alia, certification of the Settlement Class is 

for purposes of the settlement only.  If for any reason the settlement is not approved, the 

certification will have no force or effect and will immediately be revoked.  The Parties further 
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agree that certification for purposes of the settlement is in no way an admission that class 

certification is proper under the more stringent standard applied for litigation and that evidence of 

this limited Settlement Agreement for settlement purposes only will not be admissible for any 

purpose in this or any other proceeding.  

14. The parties jointly prepared the Settlement Agreement and Release of Claims 

(“Settlement Agreement”, “Settlement”, or “Stip.”).  A true and correct copy of the Settlement is 

attached hereto as Exhibit B.   

15. Together with our expert, my office created a comprehensive damage analysis using 

sampling information obtained through informal discovery.  The sampling included 226 

employees (approximately 24.6% of the proposed class) and data from 92,118 shifts (nearly 24% 

of all shifts).  The damage analysis reveals that the negotiated settlement falls within a realistic 

range of recovery on Class Members’ claims.    

16. Plaintiff contends that Defendants failed to pay Class Members all wages due for 

work performed while on-call for Defendants, in violation of Labor Code §§ 510 and 1194 and 

IWC Wage Order 9-2001.  Plaintiff contends that Defendants have an unlawful on-call policy that 

requires Class Members to be on call for twelve hours (from 6:00 a.m. to 6:00 p.m. or vice versa): 

if they were not called into work, they were paid for two hours, and if they were called into work, 

they were only paid for the time spent working, notwithstanding the fact they were allegedly 

subject to Defendants’ control during this on-call time. Plaintiff contends that when Class 

Members were on-call, they were arguably under the control of Defendants and required to be 

compensated for all hours worked, but that Defendants failed to do this, in violation of Labor Code 

§§ 510, 1194, and 1194.2 and IWC Wage Order 9-2001.  Defendants maintained steadfastly that 

they did not exert sufficient control over Class Members such that no compensation was due for 

on-call time; that employees were overpaid based on pay issued for on-call time, and that this 

claim could never be certified because discrepancies between Class Members would render the 

claims individualized and unmanageable.   The maximum realistic recovery on this claim is 

estimated to be $75,889, but it required a discount for settlement based on the risks noted above.   
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17. Defendants allegedly failed to permit or authorize Class Members to take timely 30-

minute meal periods for shifts greater than 5 hours in length, in violation of Labor Code §§ 226.7, 

512, 558 and IWC Wage Order 9-2001.  Labor Code § 512 provides that employers (like 

Defendants) may not employ an employee for a work period of more than 5 hours without 

providing a 30-minute meal period starting no later than the end of the 5th hour. Although 

Defendants’ written meal period policies appear to be compliant, Plaintiff contends that their 

practices significantly deviate; specifically, that when Class Members did receive a meal period, 

it was typically late, short, interrupted, or they would have to clock out and continue working, 

which also deprived them of all wages due since they were not paid for all hours worked. Plaintiff 

argued that Defendants’ transportation scheduling does not provide for sufficient time for Plaintiff 

and Class Members to take their timely, legally compliant meal period such that they will clock 

out for their meal period, but continue driving so they can make their next transport timely, in 

violation of Labor Code §§ 226.7, 510, 512, 1194 and IWC Wage Order 9-2001.  Plaintiff contends 

that time and wage data produced by Defendants in advance of mediation demonstrated a 16.9% 

facial meal period violation rate, yielding maximum damages of $41,347 (net of meal premiums 

paid).  Risks of litigation favor the compromise reached to resolve this claim at this juncture of 

litigation, including the risk Defendants would prevail on their waiver argument and the risk of a 

denial of class certification.   

18. Defendants allegedly failed to provide Class Members with legally compliant rest 

periods, or premium wages of one hour’s pay in lieu thereof, as required by Labor Code § 226.7 

and Wage Order 9-2001.  As with rest periods, although Defendants’ rest break policies appear to 

be compliant, Plaintiff contends that their practices significantly deviate.  Plaintiff argues that 

Class Members were simply denied and not authorized to take their legally entitled rest periods 

and were never paid premium wages for missed rest periods. Plaintiff has assumed a 100% 

violation rate, yielding exposure of up to $262,673.  Risks of litigation required a discount for 

settlement at this juncture, and the compromise reached is fair based on these risks.  For example, 

Plaintiff faced the significant risk of denial of class certification – a risk that would render this 
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claim’s value at zero on a class basis.  Defendants consistently maintained that they provided all 

required rest breaks and that their written policies complied with the law.   

19. Plaintiff argued that Class Members received deficient and inaccurate wage 

statements on a derivative basis because Defendants allegedly underpaid all wages due, such that 

the wage statements misstate all gross wages earned, in violation of Labor Code §§ 226(a)(1), net 

wages earned, in violation of Labor Code §§226(a)(5), and all applicable hourly rates in effect 

during the pay period and the corresponding number of hours worked, in violation of Labor Code 

§§ 226(a)(9).  Plaintiff assesses the maximum value of this claim at $84,850, but a discount was 

required because of the risk that she would not prevail on the unpaid wage claims which form the 

basis of this claim.    

20. Defendants allegedly knowingly and intentionally failed to maintain records as 

required under California Labor Code §§ 226, 1174, 1175, and IWC Wage Order No. 9-2001, § 7. 

Defendants allegedly refused to produce Plaintiff’s requested employee file, pursuant to her 

written request under Labor Code §§ 1198.5, 432, 226, 1174, 1175, etc., in violation of Labor 

Code §§ 1174 and 1174.5.  This recordkeeping requirement is alleged for Plaintiff only and had a 

value of $100 under PAGA.  

21. Defendants also allegedly failed to timely pay Plaintiff and certain Class Members 

all wages due upon separation of employment, in violation of Labor Code §§ 201-203 (waiting 

time penalties), on a derivative basis based on their failure to pay all wages due during 

employment.  This claim is valued at up to $467,588 based on 132 separated employees, but also 

required a discount for settlement purposes based on the risk inherent in prevailing on the 

underlying unpaid wage claims which form the basis for this claim.    

22. Finally, Plaintiff seeks up to $467,300 in PAGA penalties (without stacking multiple 

violations per pay period), based on 4,673 pay periods worked during the applicable limitations 

period.  Like the waiting time penalty claim, this claim was wholly derivative on the unpaid wage 

claims alleged and the recovery of these discretionary penalties was neither guaranteed nor certain.  

The Court could reduce the amount of any recovery and could find that all wages were indeed 
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paid, such that their value could be significantly reduced or even zero.  The compromise reached 

is fair based on the risks of prevailing on this claim.   

23. When the costs and risks of non-certification and loss on the merits are considered, 

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.   

24. The settlement for each Class Member is fair, reasonable and adequate, given the 

inherent risk of litigation, the risk relative to class certification and the costs of pursuing such 

litigation.  The settlement shall finally resolve all claims of the Class Members as alleged in the 

Actions.   

Class Certification Requirements: 

25. To date, no class has been certified.  The Stipulation of Settlement contains a 

provision pursuant to which we stipulate to the Court’s provisional certification of the 

approximately 200-member Settlement Class, but do so for purposes of this settlement only. 

26. In this case, the Class Members are identifiable from Defendants’ employment and 

payroll records.  Further, the Settlement Class is sufficiently numerous to warrant certification.  

According to Defendants’ records, the Class comprises approximately 200 members. 

27. The Class Members’ claims all stem from a common source: members of the 

Settlement Class allege that Defendants violated the same Labor Code provisions in connection 

with their employment in non-exempt positions.  All members of the Class seek the same relief 

under the same California laws (related to unpaid wages, unpaid meal and rest period premiums, 

inaccurate or incomplete wage statements, failure to timely pay wages due upon separation, and 

derivative claims).  Under these circumstances, the commonality requirement is satisfied for 

purposes of certifying the Settlement Class for settlement purposes. 

28. In this case, named Plaintiff and proposed Class Representative Kristine Kaestner is 

a former non-exempt employee who worked for Defendants in the State of California during the 

Class Period.  She contends that Defendants failed to pay all wages, failed to provide meal and 

rest periods, failed to comply with itemized employee wage statement provisions, and failed to 

timely pay wages at the separation of employment, in violation of Labor Code §§ 201-204, 210, 

221, 225.5, 226, 226.2, 226.7, 510, 512, 1174, 1174.5, 1194, 1194.2, 1197, 1197.1, 1198, 1199, 
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2698, and 2699, among other Labor Code provisions.  She has the same claims as those that the 

members of the Settlement Class would reasonably be expected to bring based on the course of 

conduct alleged herein.   

29. Through a separate agreement, Ms. Kaestner agreed to sever her employment with 

Defendants, effective as of the mediation date, and to release all claims against Defendants.  

Defendants are separately compensating Ms. Kaestner for this release and severance so that she 

can survive financially until she once again obtains employment.   

30. Plaintiff has also demonstrated that she will aggressively and competently assert the 

interests of the proposed Settlement Class; she has taken an active role in the litigation and has no 

apparent conflicts with other class members.  

Settlement of Claims Pursuant to Labor Code § 2699 et seq. (PAGA) 

31. Concurrently with the filing of this Motion, my office is transmitting the Settlement 

Agreement (and these approval documents) to the LWDA, in compliance with Labor Code § 

2699(l)(2).  Evidence of submission is attached hereto as Exhibit C. 

I declare, under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct.  Executed this 27th day of October, 2023 at Westlake Village, 

California. 
 
      __________________________ 
      DANIEL F. GAINES 
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