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DECLARATION OF DANIEL F. GAINES IN SUPPORT OF UNOPPOSED MOTION FOR PRELIMINARY 

APPROVAL OF CLASS ACTION SETTLEMENT 
 

DANIEL F. GAINES, ESQ. SBN 251488 
daniel@gaineslawfirm.com 
ALEX P. KATOFSKY, ESQ. SBN 202754 
alex@gaineslawfirm.com 
GAINES & GAINES, APLC 
4550 East Thousand Oaks Boulevard, Suite 100 
Westlake Village, CA 91362 
Telephone: (818) 703-8985 
Facsimile: (818) 703-8984 
 
Attorneys for Plaintiff Mary Magdalena Mejia 
and Proposed Class Counsel 

 

 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA  
 

FOR THE COUNTY OF SAN JOAQUIN 
 
 

MARY MAGDALENA MEJIA, 
individually and on behalf of all similarly 
situated individuals, 
 
                        Plaintiff,  
 
       v. 
 
TOURO UNIVERSITY MEDICAL 
GROUP, a California corporation, TOURO 
UNIVERSITY CALIFORNIA, form of 
entity unknown, and DOES 1 through 10, 
inclusive, 
 
                        Defendants. 
 

CASE NO: STK-CV-UOE-2023-953 
 
Assigned to the Honorable Barbara Kronlund, 
Dept. 10D 
 
CLASS ACTION 
 
DECLARATION OF DANIEL F. GAINES IN 
SUPPORT OF UNOPPOSED MOTION FOR 
PRELIMINARY APPROVAL OF CLASS 
ACTION SETTLEMENT  

Date:  
Time:  
Dept.:  
 
Complaint Filed: February 3, 2023 
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I, DANIEL F. GAINES, hereby declare and state as follows: 

1. I am an attorney duly admitted to the practice of law in the State of California.  I 

am a shareholder of Gaines & Gaines, APLC, counsel for Plaintiff Mary Magdalena Mejia 

(“Plaintiff” or “Mejia”) and proposed Class Counsel in this action.  I have personal knowledge 

of the facts set forth herein and if called as a witness to testify to them, I could and would do so 

competently. 

Education and Experience: 

2. I obtained my BS degree from the University California at Berkeley in 2003.  I 

majored in Business Administration at the Haas School of Business. 

3. Thereafter, I attended the University of Virginia School of Law.  At Virginia, I 

was a member of the editorial board of the Virginia Tax Review.  I was also the recipient of the 

Lacy Armour Scholarship, awarded to recognize academic excellence.  At Virginia, I focused 

my studies on tax and real estate.  I earned my JD and became a member of the California Bar in 

2007. 

4. Since becoming a member of the Bar, and until his retirement, I practiced law with 

my father, Kenneth, at Gaines & Gaines, APLC.  Our practice specializes in litigation, with an 

emphasis in employment disputes like this one.  Over 95% of my practice is devoted to complex 

employment litigation similar to the instant action. 

5. My firm has represented employees in complex employment matters such as this 

one, with an emphasis in wage and hour issues.  I have participated in and have been certified as 

class counsel in dozens of class action matters since my admission to the Bar.  A partial list of 

the cases in which I have been appointed as class counsel is attached hereto as Exhibit A.   

Factual and Procedural Background: 

6. On January 19, 2023, Plaintiff filed a PAGA Notice with the California Labor and 

Workforce Development Agency (“LWDA”). On February 2, 2023 and March 27, 2023, 

Plaintiff filed supplemental PAGA Notices with the LWDA.   

7. On February 3, 2023, Plaintiff commenced the Action by filing with the Court her 

Complaint against Defendants. Plaintiff’s Complaint asserted claims that Defendants: (a) failed 
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to pay minimum and overtime wages; (b) failed to provide rest periods or pay in lieu thereof; (c) 

failed to provide meal periods or pay in lieu thereof; (d) failed to provide accurate itemized wage 

statements; and (e) violated California Business and Professions Code § 17200 et seq.   

8. On July 7, 2023, Plaintiff filed a First Amended Class and Representative Action 

Complaint, which is the Operative Complaint in the Action, wherein Plaintiff added a PAGA 

claim.   

9. The Class Representative contends that Defendants violated the California Labor 

Code and Industrial Welfare Commission Wage Order(s), and that this case is appropriate for 

class certification.   

10. Defendants deny the allegations in the PAGA Notices and operative Complaint, 

deny any failure to comply with the laws identified therein, deny any liability for the causes of 

action alleged therein, and deny that Plaintiff or any Class Members or Aggrieved Employees 

are entitled to damages, penalties, or any other relief.   

Investigation and Settlement Discussions 

11. My colleagues and I conducted a thorough investigation into the facts and law 

during the prosecution of this class action case, including the exchange of extensive informal 

discovery and the review and verification of statistical data and other facts and information 

provided by Defendants, including policy and procedure handbooks, and wage statements.  My 

colleagues and I have investigated the applicable law as applied to the facts discovered regarding 

Plaintiff’s alleged claims and Defendants’ potential defenses thereto, and the damages and other 

losses claimed by Plaintiff.   

12. On February 12, 2024, the Parties participated in a full-day mediation presided 

over by mediator Brandon McKelvey. Following the mediation, each side, represented by their 

respective counsel, agreed to settle the Action.  

13. Prior to mediation, Plaintiff obtained from Defendants documents and information 

to investigate the claims such that Plaintiff’s investigation was sufficient to satisfy the criteria for 

court approval set forth in Dunk v. Foot Locker Retail, Inc. (2008) 48 Cal.App.4th 1794, 1801 

and Kullar v. Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 129-130 (“Dunk/Kullar”).   
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Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued 

Litigation: 

14. Based on our independent investigation and evaluation, my colleagues and I are of 

the opinion that settlement for the consideration and on the terms set forth in this Settlement is 

fair, reasonable, and adequate and is in the best interest of the Settlement Class in light of all 

known facts and circumstances, including the risk of significant delay, the risk the Settlement 

Class will not be certified by the Court, and the defenses asserted by Defendants.   

15. The Parties agree that the Settlement Class described herein may be certified for 

settlement purposes only and that any motion for approval seeking, inter alia, certification of the 

Settlement Class is for purposes of the settlement only.  If for any reason the Settlement is not 

approved, the certification will have no force or effect and will immediately be revoked.  The 

Parties further agree that certification for purposes of settlement only is in no way an admission 

that class certification is proper under the more stringent standard applied for litigation and that 

evidence of this limited stipulation for settlement purposes only will not be admissible for any 

purpose in this or any other proceeding.  

16. The Parties have jointly prepared the Joint Stipulation for Class Action and PAGA 

Representative Action Settlement Agreement (“Settlement,” “Stipulation,” or “Stip.”).  All of the 

terms of the Parties’ settlement are contained within the Settlement.  At all times, the Parties’ 

settlement negotiations have been non-collusive, adversarial, and at arm’s length.  A true and 

correct copy of the Settlement is attached hereto as Exhibit B.   

17. The Parties have agreed upon a settlement class: All individuals who currently or 

previously have worked for either of the Defendants in California in hourly-paid, non-exempt 

classified positions at any time during the Class Period.  Defendants represent that the Settlement 

Class contains approximately 600 employees collectively have worked a total of approximately 

36,536 Workweeks during the Class Period.   

\\ 

\\ 

\\ 
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Class Counsel’s Assessment of the Fairness of the Settlement and the Risks of Continued 

Litigation: 

18. Prior to settlement, my colleagues and I created a comprehensive damage analysis 

using sampling information obtained through informal discovery and with the assistance of an 

expert statistician.  This damage analysis reveals that the negotiated settlement falls within a 

realistic range of recovery on Class Members’ claims.   

19. Plaintiff contends that Defendants applied a rounding policy – every clock record 

is exactly on the quarter hour.  She argues this is a recordkeeping violation and results in time 

rounding/shaving which pays fewer hours than were actually worked, in violation of Labor Code 

§§ 510, 558, 1194, and 1194.2. On a weekly basis, this practice allegedly deprived Class 

Members of significant hours worked and wages due.  According to Plaintiff’s expert’s 

calculations, the potential exposure on this claim exceeds $716,086.  However, prevailing on this 

claim was risky, and a discount was required for settlement purposes.  For example, Defendants 

argued that any time rounding was neutral, such that there was no underpayment of wages.  They 

argued this claim could not be certified because of differences in liability and damages, if any, 

across the class.  The compromised settlement amount reflects a discount for the risks of further 

litigation.   

20. Plaintiff further alleges that Defendants failed to pay Class Members correct 

premium wages for missed, denied, and unauthorized rest periods in violation of Labor Code § 

226.7 and IWC Wage Order 4-2001.  Class Members were allegedly denied, and therefore 

unable to take, 10-minute rest periods for every four hours of work or major fraction thereof, but 

were not paid premium wages of one hour’s pay for each missed, denied and unauthorized rest 

period.  Plaintiff argues that, for part of the class period, Defendants maintained unlawful written 

rest period policies that prohibited Class Members from leaving the premises. 

21. According to Plaintiff’s expert witness calculations, the potential exposure on this 

claim exceeds $5,993,750, but prevailing on this claim also came with substantial risk that 

required a discount for purposes of settlement.  For example, Defendants argued that they always 

offered proper rest periods to class members, and any rest periods not taken were voluntarily 
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waived.  It argued that this claim would be impossible to certify based on the multiple locations 

where employees worked, where no centralized supervisor oversaw the implementation of rest 

period policies and practices, and because no records are present to prove missed rest breaks.  

These risks required a discount for settlement purposes.    

22. Plaintiff further argues that Defendants failed to permit or authorize Class 

Members to take timely 30-minute meal periods for shifts greater than 5 hours in length or a 

second 30-minute meal period for shifts greater than 10 hours in length, in violation of Labor 

Code §§ 226.7, 510, 512, 558, and 1194 and IWC Wage Order 4-2001.  Labor Code § 512 

provides that employers may not employ an employee for a work period of more than 5 hours 

without providing a 30-minute meal period starting no later than the end of the 5th hour.  Plaintiff 

contends that Class Members were routinely unable to take a proper meal period when they 

worked shifts in excess of 5 hours in duration and a second meal period when they worked shifts 

in excess of 10 hours in duration.  

23. Plaintiff contends that Defendants automatically deducted an hour from each 

employee’s time records for a meal period, even when a meal period was not taken.  Defendants 

argue that employees uniformly received proper and timely meal periods and the time records 

show this.  According to Plaintiff’s expert witness calculations, the potential exposure on this 

claim exceeds $5,829,000.  Litigation and class certification risk required a discount for this 

claim for settlement purposes.  Defendants maintained the position that their time records were 

accurate; that employees were ever compelled to perform any work during their meal periods; 

and that this claim would be impossible to certify because proving Plaintiff’s theories of liability 

would require hundreds of mini-trials.  In short, settlement at this juncture required a 

compromise, and the settlement reached reflects a fair compromise of the class members’ claims.   

24. Plaintiff also argues that Defendants failed to issue Class Members accurately 

itemized wage statements. Specifically, as Class Members were not paid all wages due, as 

detailed above, their wage statements do not state the correct gross wages earned, in violation of 

Labor Code §§ 226(a)(1) and 226.3, total hours worked, in violation of Labor Code §§ 226(a)(2) 

and 226.3, net wages earned, in violation of Labor Code §§ 226(a)(5) and 226.3, and all 
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applicable hourly rates in effect during the pay period and the corresponding number of hours 

worked, in violation of Labor Code §§ 226(a)(9) and 226.3.  This claim is primarily derivative in 

nature – Plaintiff would have to succeed on her unpaid wage claims to recover these penalties – 

and could be valued at up to $1,062,100.  Because of their derivative nature, and because these 

penalties are subject to unique defenses for willfulness, their recovery carried risk which 

required a discount for settlement purposes.   

25. Plaintiff also contends that Defendants failed to timely pay Class Members all 

wages due upon separation of employment, in violation of Labor Code §§ 201-203.  As 

Defendants failed to pay Class Members all wages due during the course of employment, as 

discussed above, these wages remained due and owing upon separation of employment.  

According to Plaintiff’s expert witness calculations, the potential exposure on the waiting time 

penalty claims is approximately $1,111,514.  Valuing these claims, like those for defective wage 

statements, was speculative.  Plaintiff and the class members would not recover on these claims 

unless they prevailed on their underlying unpaid wage claims – not a guarantee in the first place.  

These waiting time penalty claims were also subject to a “good faith” defense, which could be 

established if Defendants demonstrated that they did not realize all wages due were not paid, 

even it was determined that some wages were unpaid.  Litigation risk required a discount on this 

claim for settlement purposes.  

26. Finally, Plaintiff sought derivative PAGA penalties, valued at up to $1,318,800 

(without stacking multiple penalties per employee pay period).  Settlement at this juncture also 

required a compromise as to these claims because their recovery was not guaranteed, and there 

was substantial risk that the Court would reduce the amount of any PAGA penalties awarded 

pursuant to its discretionary power to reduce them.  Here, where there is no guarantee that any 

wages, meal or rest premiums, or statutory penalties would be recovered, there is similarly no 

guarantee that PAGA penalties would be recovered.  The compromise as to this claim – like each 

of the other claims compromised by the settlement – is a fair one that warrants approval by the 

Court.   
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27. Class certification is a difficult hurdle to overcome, particularly in a case like this 

one where Defendants argued nearly all of Plaintiff’s claims could require individualized 

inquiries as to liability and damages.  Defendants argued they paid employees all wages due and 

issued legally complaint wage statements pursuant to legally compliant policies and practices.  

They maintained that they offered all meal and rest breaks required by law, and that employees 

had sufficient time in their daily schedules to always take their required breaks.  Defendants 

strongly contend that their policies and practices do not violate any laws.   

28. When the costs and risks of non-certification and loss on the merits are considered, 

my colleagues and I are of the opinion that the settlement reached is clearly a favorable one.   

29. The settlement for each Class Member is fair, reasonable and adequate, given the 

inherent risk of litigation, the risk relative to class certification and the costs of pursuing such 

litigation.  The settlement shall finally resolve all claims of the Class Members as alleged in the 

Action.   

Class Certification Requirements: 

30. To date, no class has been certified.  The Stipulation of Settlement contains a 

provision pursuant to which we stipulate to the Court’s provisional certification of the 

approximately 600-member Settlement Class, but do so for purposes of this settlement only. 

31. In this case, the Class Members are identifiable from Defendants’ records.  

Further, the Settlement Class is sufficiently numerous to warrant certification.  According to 

Defendants’ records, the Settlement Class is comprised of approximately 600 individuals. 

32. The Class Members’ claims all stem from a common source: all Class Members 

allege that Defendants violated the same Labor Code and Wage Order provisions in connection 

with their work for Defendants.  The same Labor Code and Wage Order violations are alleged on 

behalf of all persons encompassed in the Settlement Class, arising out of or which could be pled 

based on the facts and the allegations set forth in the operative complaint in the Action.  

Specifically, these claims include failure to pay all required minimum and overtime wages, failure 

to provide meal periods and rest breaks (or pay related premiums in lieu); failure to timely pay 
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wages during employment; wage statement violations; waiting time penalties; and related unfair 

competition claims. 

33. In this case, the named Plaintiff and proposed Class Representative Mary 

Magdalena Mejia is a former non-exempt employee of Defendants. Plaintiff alleges she was not 

paid all required minimum and overtime wages; provided with 30-minute, uninterrupted, and 

off-duty meal periods as required by California law; provided with 10-minute rest breaks as 

required by California law; provided with compliant itemized employee wage statements; and 

timely paid all wages during employment and due at termination.  Plaintiff alleges the same 

claims as the Settlement Class would reasonably be expected to bring based on the course of 

conduct alleged herein.   

34. Plaintiff has demonstrated that she will aggressively and competently assert the 

interests of the proposed Settlement Class; she has taken an active role in the litigation and has 

no apparent conflicts with other class members. 

Settlement of Claims Pursuant to Labor Code § 2699 et seq. (PAGA) 

35. Concurrently with the filing of this Motion, my office is transmitting the 

Settlement Agreement (and these approval documents) to the LWDA, in compliance with Labor 

Code § 2699(l)(2).  Evidence of submission is attached hereto as Exhibit C. 

 I declare, under penalty of perjury, under the laws of the State of California, that the 

foregoing is true and correct.  Executed this 3rd day of April, 2024 at Westlake Village, 

California. 

 
      __________________________ 
      DANIEL F. GAINES 
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